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O P I N I O N  
 

 James Edward Leming was stopped by a Longview police officer as he drove his 

automobile along a busy thoroughfare.  The State argues the officer’s traffic stop of Leming was 

proper under the community caretaking function of the officer’s law enforcement duty, citing the 

officer’s testimony that he was concerned that Leming might have been somehow in distress.1  

Leming moved to suppress evidence obtained as a result of this traffic stop and, after the trial 

court overruled his motion, Leming entered a plea of guilty.  We find the officer’s actions were 

not reasonable in light of the totality of the circumstances, and the trial court erred to deny the 

suppression motion. 

I. Traffic Stop 

 Longview police officer Manfred Gilow testified that about 2:00 p.m. January 20, 2012, 

he was dispatched to investigate a report from a caller who reported a vehicle “swerving from 

side to side.”  At the suppression hearing, the only reference to the identity of the caller was from 

Gilow, who made reference to the caller only as “Arliss.”2  After having been alerted to the 

content of the call, Gilow located the reported vehicle, eventually shown to be driven by Leming, 

                                                 
1See Cady v. Dombrowski, 413 U.S. 433, 441 (1973) (“Local police officers, unlike federal officers, frequently 
investigate vehicle accidents in which there is no claim of criminal liability and engage in what, for want of a better 
term, may be described as community caretaking functions, totally divorced from the detection, investigation, or 
acquisition of evidence relating to the violation of a criminal statute.”).  When a law enforcement officer compels a 
moving vehicle to stop, for the duration of the traffic stop, the driver and all occupants of the vehicle are effectively 
seized, for Fourth Amendment purposes.  Arizona v. Johnson, 555 U.S. 323, 327 (2009).   
 
2At oral argument, the State mentioned that there was further identification in the offense report of the caller (which 
identified Arliss as a physician).  However, this offense report was not introduced into evidence until the punishment 
stage of the trial.  Accordingly, the trial court was not privy to this information when ruling on the motion to 
suppress.  In reviewing the trial court’s ruling on the motion to suppress, we will only consider evidence before the 
trial court at the suppression hearing.  See Rachal v. State, 917 S.W.2d 799, 809 (Tex. Crim. App. 1996).   
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and began tracking that car.  Gilow testified that he also made contact with Arliss, the informant 

(who was still following Leming’s car), telling Arliss to “back off” so Gilow could better follow 

and observe the suspect vehicle.   

 Gilow followed Leming for about three minutes before conducting a traffic stop.3  During 

the video-recorded period while Gilow was following, Leming’s vehicle was observed in the 

outside lane.  The road where this occurred was five lanes in width, with two lanes going each 

direction and a dedicated center turning lane.  Almost immediately after Gilow’s video camera 

began to record the incident, Leming’s vehicle neared the white stripes separating the two lanes, 

and Lemings tires went astride the line and may have crossed it quite briefly.  A similar approach 

(and, perhaps, encroachment) of the line was repeated shortly thereafter.  From reviewing the 

video recording, it cannot be conclusively said that the vehicle crossed the lines for the lanes.  

Gilow’s testimony was that the “tires were on the stripes.”  Later in the video recording, 

Leming’s truck also drifted to the right, towards the curb.  Gilow testified that Leming’s car 

almost struck the curb twice; on the video recording, the vehicle appears to drift toward the curb 

on more than one occasion, coming within a few inches of the curb itself.   

 About thirty seconds after Leming’s car touches (and possibly crosses) the lane markers 

separating his outside lane of traffic from the inside lane, two cars pass Leming in that inside 

lane.  Throughout the period covered in the recording, a large number of automobiles are shown 

to pass, traveling on the two approaching lanes which are across the dedicated turn lane, between 

                                                 
3The State introduced a video recording from Gilow’s police car.  The video recording is of good quality, and we 
base our recitation of the facts on this video recording and Gilow’s testimony.   
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Leming’s truck and the oncoming traffic.  Gilow described the traffic as “pretty good” or 

“heavy.” 

 Gilow indicated that rather than following Leming as long as he did, he “would have 

liked to stop him way earlier . . . but the traffic was too heavy.”  Gilow said he waited until there 

was an area with parking lots in the vicinity so he would not have to pull the driver over in such 

a way as to block the road and thereby put other drivers in danger.  He observed the suspect 

driving thirteen miles below the posted limit of forty-five miles per hour, and as Gilow followed 

and observed, the driver “slowed down more and more.”  It bears noting that during the video-

recorded period, Leming came to a complete stop at a traffic light and exhibited no unusual 

driving behavior except that noted above, proceeding to advance with the rest of the traffic, 

although slower than the prevailing traffic pattern. 

 Gilow was concerned  

[t]hat the driver [was] somehow impaired, a medical issue, a lot of stops, this -- 
welfare check stops, they have medical issues that -- diabetic shocks, they just 
don’t know when they’re -- still driving, functioning, but they really don’t -- don’t 
know.  Due to the fact that it was way below speed, the swerving in its lane itself, 
right, left, almost hitting the curbs twice, it was an indication that the driver is 
somehow either distracted or physically not able to operate this motor vehicle 
correctly. 
 

 After stopping the vehicle, Gilow observed that Leming, the driver, appeared to be “very 

tired,” that he “had a hard time keeping his eyes open,” and that “[h]e was just very, very 

exhausted.”  Leming admitted having taken clonazepam and hydrocodone.  He was arrested for 

driving while intoxicated (DWI).  After having been indicted for felony DWI and subsequent to 
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an unfavorable ruling on his motion to suppress, Leming entered his guilty plea to that offense.  

See TEX. PENAL CODE ANN. § 49.09(b) (West Supp. 2014).  

 Leming argues the trial court should have suppressed any evidence which came from 

Gilow’s stop because the stop was neither reasonable nor justified under the circumstances.  At 

the hearing, the State never specifically invoked the community caretaking function, in so many 

words; but as can be seen in some of Gilow’s testimony, he testified he was concerned about the 

welfare of the driver, who turned out to be Leming.4   

 The trial court’s order denying the motion to suppress made no mention of the 

community caretaking function of the law enforcement officer:    

1) The video, State’s Pre-trial exhibit 1, clearly shows the Defendant’s 
vehicle cross the center stripe and move partially into another lane of 
traffic.  This is a violation of the law. 

 
2) In addition, the officer had received information from a named informant 

that the Defendant’s vehicle was driving erratically.  Based on a totality of 
the circumstances, the officer was justified in stopping the vehicle. 

 
Irrespective of whether the community caretaking function was considered by the trial court, we 

will “uphold the trial judge’s ruling if it is reasonably grounded in the record and correct on any 

                                                 
4In closing arguments at the suppression hearing, the State said Gilow’s stop of Leming was reasonable, arguing 
Leming “wasn’t driving safe for the other people on the road and he certainly wasn’t driving safe for himself.”    
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theory of law applicable to the case.”  Wade v. State, 422 S.W.3d 661, 667 (Tex. Crim. App. 

2013).5 

 First, we read the trial court’s order denying Leming’s request for suppression as finding 

that Leming committed a traffic offense by leaving his lane of traffic and crossing into the next, 

observing that the video recording of the events leading to the traffic stop “clearly shows the 

Defendant’s vehicle cross the center stripe and move partially into another lane of traffic.  This is 

a violation of the law.”  As we have said, we have reviewed the video-recorded exhibit and 

cannot say definitively that Leming’s truck crossed into the next lane.  However, even deferring 

to the trial court’s view that Leming left his lane of traffic,6 the record does not support a finding 

                                                 
5As set out in Johnson v. State,  
 

We review a trial court’s decision on a motion to suppress evidence by applying a bifurcated 
standard [of review].  Graves v. State, 307 S.W.3d 483, 489 (Tex. App.—Texarkana 2010, pet. 
ref’d); Rogers v. State, 291 S.W.3d 148, 151 (Tex. App.—Texarkana 2009, pet. ref’d).  Because 
the trial court is the exclusive trier of fact and judge of witness credibility at a suppression hearing, 
we afford almost total deference to its determination of facts supported by the record.  State v. 
Ross, 32 S.W.3d 853, 856–57 (Tex. Crim. App. 2000); Carmouche v. State, 10 S.W.3d 323, 327 
(Tex. Crim. App. 2000); Guzman v. State, 955 S.W.2d 85, 89 (Tex. Crim. App. 1997).  We afford 
the same deference to a trial court’s rulings on mixed questions of law and fact if the resolution of 
those questions turns on an evaluation of credibility and demeanor.  Villarreal v. State, 935 
S.W.2d 134, 138 (Tex. Crim. App. 1996).  We review de novo the trial court’s application of the 
law and determination of questions not turning on credibility.  Carmouche, 10 S.W.3d at 327; 
Guzman, 955 S.W.2d at 89.  Since all the evidence is viewed in the light most favorable to the trial 
court’s ruling, we are obligated to uphold the denial of [Leming’s] motion to suppress if it was 
supported by the record and was correct under any theory of law applicable to the case.  See 
Carmouche, 10 S.W.3d at 327; State v. Ballard, 987 S.W.2d 889, 891 (Tex. Crim. App. 1999). 

 
Johnson v. State, No. 06-13-00227-CR, 2014 WL 4695063, at *2 (Tex. App.—Texarkana Sept. 22, 2014, no pet.) 
(mem. op., not designated for publication). 
 
6As a general rule, we defer to the trial court’s factual findings; but where, as here, there is a video recording in the 
record from which we can review the trial court’s finding of fact, we will not defer where the video clearly presents 
“indisputable . . . evidence contradicting essential portions of [witness] testimony.”  Carmouche, 10 S.W.3d at 332.  
However, we cannot say the video recording presents clear, indisputable evidence contradicting Gilow’s testimony.  
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that a traffic offense occurred.  From the context of Leming’s argument to the trial court and 

statements of the trial court, it appears the trial court’s ruling found a violation of Section 

545.060(a) of the Texas Transportation Code, requiring a driver to drive, as nearly as practical 

within a single lane and prohibiting the changing of lanes unless such can be done safely.  TEX. 

TRANSP. CODE § 545.060(a) (West 2011).  Here, Leming directed the trial court’s attention to 

Bass v. State, 64 S.W.3d 646, 651 (Tex. App.—Texarkana 2001, pet. ref’d), where this Court 

found the officer’s warrantless traffic stop to have been unlawful.  The basis for the traffic stop 

was Bass’ failure to maintain a single lane; but even though there was evidence that he changed 

lanes, there was no evidence that it was done in an unsafe manner.  Therefore, the traffic stop did 

not fall within the requisites of the section of the Transportation Code the officer invoked as the 

basis for an unlawful act.  Id.  The trial court, upon announcing it was taking the matter under 

advisement, specifically stated an intention to read Bass.   

 Even should we concur with the conclusion of the trial court that Leming’s car was 

shown to have encroached into the adjacent lane, that act alone does not constitute a traffic 

offense.  In order for it to have been unlawful, the encroachment must have been made unsafely.  

On each of the two instances one could judge that Leming encroached on the line dividing the 

lanes, there was no real danger of his colliding with another vehicle in the adjacent lane.  The 

closest time interval to the occupancy of that adjacent lane by another car was about fifteen 

seconds after Leming was no longer near the dividing line.  When one takes the speed of the 

                                                                                                                                                             
The officer said Leming’s “tires were on the stripes”; and it is possible the trial court viewed the video recording and 
found the tires to have crossed into the next lane.    
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traffic and the totality of the circumstances into account, we cannot say that any such 

encroachment from lane to lane by Leming was done in an unsafe manner.  Therefore, we find 

the trial court’s ruling that the stop was prompted by the officer’s observation of a traffic 

violation to be unsupported by the record.   

 The trial court also found that because Gilow was acting on information from a “named 

informant” claiming that Leming’s “vehicle was driving erratically,” he was justified in stopping 

Leming’s vehicle.  However, the record as it existed at the time the trial court ruled on the issue 

of suppression does not support the trial court’s finding that Gilow was responding to 

information from a named informant.  Although the State’s questioning of Gilow and its closing 

argument at trial asserted that the caller gave his name and contact information, that information 

(other than the name “Arliss”) was not developed or presented at the suppression hearing.  There 

was no evidence presented that would have given Gilow any reason to attribute credibility to the 

caller.  Absent such information, the trial court was given no reason to believe that Gilow was 

responding to anyone more believable than an anonymous caller.7  A tip from an anonymous 

caller, standing alone, rarely supplies reasonable suspicion for a stop because it lacks “‘sufficient 

indicia of reliability.’”  State v. Whittington, 401 S.W.3d 263, 276 (Tex. App.—San Antonio 

2013, no pet.) (quoting Martinez v. State, 348 S.W.3d 919, 923 (Tex. Crim. App. 2011)). 

                                                 
7Other than saying he was responding to a caller who said the suspect vehicle was “swerving from side to side,” 
Gilow neither elaborated on any other information he may have been given by the dispatcher, nor did the State 
attempt to elicit such information, such as occurred in Derichsweiler v. State, 348 S.W.3d 906 (Tex. Crim. App. 
2011), or Brother v. State, 166 S.W.3d 255 (Tex. Crim. App. 2005). 
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 There is more information here than a simple anonymous telephone call.  Gilow 

attempted to corroborate the information from the citizen caller by following Leming for about 

three minutes and video recording the events he witnessed.  Based on our view of the recording, 

we hesitate to call Leming’s driving “swerving from side to side,” which is what was reported by 

the caller to Gilow.  The video recording does show that Leming’s car drifted or moved from 

side to side within its lane of traffic and, perhaps, even encroached into the adjacent lane marked 

for travel in the same direction, and one person’s belief that a “swerve” had taken place may be 

construed by another as being a “drift” or “movement.”  However, we do not find this significant 

to our analysis; at issue is the reasonableness of Gilow’s stop of Leming.  No traffic violation 

having occurred, the only basis for the stop, under the facts presented, would be if Gilow was 

acting in the community caretaking function of his law enforcement duties, not because of an 

observation of a violation of the law. 

II. Community Caretaking Function 

 The Texas Court of Criminal Appeals has recognized the community caretaking 

exception to the Fourth Amendment’s requirement for an antecedent search warrant.  “As a part 

of his duty to ‘serve and protect,’ a police officer may stop and assist an individual whom a 

reasonable person—given the totality of the circumstances—would believe is in need of help.”  

Wright v. State, 7 S.W.3d 148, 151 (Tex. Crim. App. 1999).  That said, “[A] police officer may 

not properly invoke his community caretaking function if he is primarily motivated by a non-

community caretaking purpose.”  Corbin v. State, 85 S.W.3d 272, 277 (Tex. Crim. App. 2002).  
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“Whether an officer properly invoked his community-caretaking function requires a two-step 

inquiry:  (1) whether the officer was primarily motivated by a community-caretaking purpose; 

and (2) whether the officer’s belief that the individual needs help was reasonable.”  Gonzales v. 

State, 369 S.W.3d 851, 854–55 (Tex. Crim. App. 2012) (citing Corbin, 85 S.W.3d at 277).  The 

Court of Criminal Appeals listed four non-exclusive factors to determine whether an officer was 

legitimately acting to give assistance (i.e., was the officer’s belief the individual needed help 

reasonable):    

(1) the nature and level of the distress exhibited by the individual; 
 
(2) the location of the individual; 
 
(3) whether or not the individual was alone and/or had access to assistance 
independent of that offered by the officer; and 
 
(4) to what extent the individual—if not assisted—presented a danger to 
himself or others. 
 

Wright, 7 S.W.3d at 152.  “The Court of Criminal Appeals has also recognized that a police officer 

may stop and assist an individual who a reasonable person, given the totality of the circumstances, 

would believe is in need of help.”  Lebron v. State, 35 S.W.3d 774, 777 (Tex. App.—Texarkana 

2001, pet. ref’d) (citing Wright, 7 S.W.3d at 151). 

 In Gonzales v. State, 369 S.W.3d 851 (Tex. Crim. App. 2012), while an officer was 

stopped at a stoplight just before 1:00 a.m., he observed Gonzales pull off the road and stop on 

the shoulder.  “The area where Gonzales stopped was on the way out of town towards the 

neighboring town, with only a few businesses in the area, no houses nearby, and only light traffic 

passing by at that time of night.”  Id. at 853.  The officer said he pulled over to see if the driver 
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needed assistance or had a flat tire or any other problem.  Based on those circumstances, the 

Court of Criminal Appeals found that it was reasonable for the officer to believe the driver was 

in some kind of distress, “mechanical, health-related, or otherwise,” when he saw the car pull off 

the road at around 1:00 a.m.  Id. at 856.   

In the Gonzales case, when we consider the location of the encounter (the second Wright 

factor), there were no houses, and only a few businesses around; it was on the side of the road 

heading out of town; there was little traffic in the area at the time of night; and the area was not 

heavily populated.  These considerations weighed in favor of the reasonableness of the officer’s 

action.  Gonzales, 369 S.W.3d at 856.  As for the third factor, the record did not establish 

whether the officer could tell how many people were in Gonzales’ car, but the relative isolation 

of the area and time of night weighed toward finding that he had little other access to assistance 

other than the officer.   

The fourth factor (the degree of danger the driver posed to himself or others) presented an 

“awkward fit to the circumstances as observed by” the officer.  Id. at 856–57.  Although the 

officer observed “indicia of distress, he was unaware of Gonzales’s precise distress, much less 

whether the distress rose to a level of danger to Gonzales or others.”  Id. at 856.  The Texas 

Court of Criminal Appeals declined to “assume that danger always accompanies witnessed 

distress.”  Id.  “But in this case, Officer Becker could have reasonably concluded that Gonzales 

was suffering from distress resulting from car trouble, a flat tire, or running out of gas—a 

distress no less significant to an officer’s function as a public servant.”  Id.  Noting the “awkward 
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fit” of the present circumstances to the considered factor, the Court of Criminal Appeals 

“afforded little weight” to this factor.  Id. at 856–57. 

Under the totality of the circumstances, it was reasonable for the officer to believe 

Gonzales was in need of help, and thus, the officer was reasonably exercising the community 

caretaking function of his job.  Id. at 857. 

 In Corbin, an officer observed Corbin, around 1:00 a.m., both cross the side stripe and 

drive about twenty feet on the shoulder as he proceeded at about thirteen miles per hour below 

the posted speed limit.  The officer stopped Corbin for failure to maintain a single lane and as a 

community caretaking function.  The first Wright factor (level of distress) was low.  The Court of 

Criminal Appeals pointed out that at fifty-two miles per hour, the twenty feet the officer saw 

Corbin drive on the shoulder would be covered in less than a second, and the officer followed 

Corbin another mile without reporting or observing any other traffic infractions or unsafe 

activity.  Corbin, 85 S.W.3d at 277–78.  The second Wright factor (location) was neutral.   There 

was nothing in the record other than relating that the stop occurred at an intersection.  The higher 

court called into question this Court’s finding that the intersection of a highway and interstate 

was a “somewhat isolated stretch of interstate highway.”  Id. at 278.  On that point, the Court of 

Criminal Appeals stated, “Since there is nothing in the record indicating that this area is isolated 

with little traffic and no business[es] or houses nearby, it cannot support the ruling.  At best, it is 

a neutral factor.”  Id.  The third factor weighed in favor of the stop—the defendant was alone in 

his car, and there was no indication of access to assistance absent the officer’s stop.  The fourth 
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factor weighed against the stop.  The only evidence of Corbin being a danger to himself or 

others—the line crossing—ended after a second, and there was no further evidence of danger.  

Thus, the Court of Criminal Appeals found that the stop was not authorized under the community 

caretaking function. 

III. Application to Instant Facts 

 We begin by finding that Gilow, based on his testimony, could have been found to have 

been primarily motivated by the community caretaking function of his duties as a law enforcement 

officer.  We must now consider whether his belief that Leming was in need of help was reasonable.  

As to the first Wright factor, we find that Leming was exhibiting little to no distress based on Gilow’s 

observations.  At most, the vehicle may have crossed the lane lines into the next (inside) lane, but this 

happened when no other cars were in the immediate vicinity.  Gilgow continued to follow and 

observe Leming almost two more minutes after this initial observation.  In that time, although 

Leming’s truck is observed to drift or swerve within his lane of traffic, we cannot say that this is an 

indication of distress.  Although Leming’s truck is observed to approach the curb on the right-hand 

side of the lane of traffic, it is not observed being close to hitting or riding up the curb.  Also, Leming 

observes traffic laws by coming to a complete stop at a stop light; there was nothing indicating 

distress in that stop or the subsequent move forward with traffic. 

 As for the location, Leming was in the middle of Longview, Texas, on a well-traveled 

thoroughfare.  If Leming were actually in distress or danger, he had ample opportunity to seek help; 

there was no observable need of assistance from law enforcement.  Somewhat concomitant with 

location, we consider whether Leming was alone or whether he had a passenger who would be in a 
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position of tendering any needed help or assistance.  There is nothing in the record suggesting that 

Gilow ever attempted before the traffic stop to determine whether Leming was alone or accompanied 

(it is not possible to determine that from the video recording).  These two factors do not support a 

finding that Gilow’s decision to stop Leming was reasonable as a community service endeavor.   

 The evidence could be construed to find some danger to Leming or others.  Driving a 

motor vehicle is always a potentially dangerous act.  However, we do not see the video as 

establishing that Leming was operating the vehicle in an unsafe or dangerous manner, even in the 

period of about three minutes for a distance of several city blocks.  Even if Leming did briefly leave 

his lane of traffic, the other traffic was not so close as to conclude that Leming or others had been 

placed in danger by his driving.  This factor weighs against the stop.   

 The community caretaking exception to warrantless seizures is to be applied narrowly.  

Wright, 7 S.W.3d at 152.  Considering the totality of the circumstances, we find Gilow’s stop of 

Leming’s truck was not reasonable under the community caretaking function.  The trial court abused 

its discretion in denying the motion to suppress.  We reverse the trial court’s ruling and remand this 

case to that court for further proceedings consistent with this opinion.   
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