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John'W. Berkel, P.C. (ABerkel@) sued the Texas Property and Casudty Insurance Guaranty
Association (AAssociationi) and Stephen S. Durish (AReceiver() in his capacity as receiver for Nationa
County Mutual Fire Insurance Company (ANational).! On competing motionsfor summary judgment, the
trial court awarded Berkel judgment againgt the association in the amount of $6,306 on Berkel:s cause of
action to enforce a contract.? The judgment denied, however, Berkek:s rlated clams for statutory

attorney-s fees, statutory postjudgment interest, and prejudgment interest.

11t is undisputed in the summary judgment record that John W. Berkd is the president and sole
shareholder of John W. Berkd, P.C. John W. Berkel appeared in the cause as a plaintiff; the trid-court
judgment ordersthat hetake nothing in hisindividua capacity. Wewill affirmthat order. He gppearsasan
appellee only in the event a dipute arises concerning the standing of the professond corporation. None
has arisen.



The Association appeds from that part of the judgment awarding Berkd a recovery of
$6,306. Wewill affirm that part of the judgment. Berkel appedsfrom that part of thejudgment denying its
clamsfor attorney-sfees, prgudgment interest, and postjudgment interest. Wewill reversethat part of the

judgment, sever it from the remainder, and remand to the trid court the part reversed.

THE CONTROVERSY
Leonard Jminez purchased from Nationd a policy of automobile-liability insurance. In

1986, during the policy term, Jane T. Winnow sued Jminez in Harris County to recover for persond injuries

Early in the litigation, Berkel recovered a Apartiald summary judgment againg the Receiver in the
amount of $842. The Recelver paid the judgment. Asareault, the final judgment wenow review orders
that Berkd take nothing by his clam againg the Recaeiver. We will affirm that part of the judgment. No
party has appeded from that part; the Receiver is not a party to the apped.
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Berkel:slive petition a the time of the summary judgment proceeding aleged dternative causes of
action, namdly: (a) an action to enforce a contract under which he was owed $6,306; (b) an action for
damages in that amount for breach of contract, and (C) an action on sworn account arising from dedings
between the parties. Berkel-smotion for summary judgment, liberaly construed in favor of the Association,
requested judgment on al three actions. We will affirm the judgment on the basis of (&) and need not
congder the remaining two actions.



shedlegedly sugtained in an automobile collison with Jminez. Nationa engaged Berkd to defend Jminez.
Following ajury trid in March 1989, the trid court ordered that Winnow take nothing by her suit against
Jminez.

In Cause Number 453,041, the 201t Judicia District Court of TravisCounty, by an order
dated October 24, 1988, placed Nationd in receivership. The receivership proceeding was governed by
article 21.28 of the Texas Insurance Code. See Tex. Ins. Code Ann. art. 21.28 (West Supp. 2002). On
February 9, 1989, the Commissioner of Insurance designated Nationd an Aimpaired insurerl asdefinedin
article 21.28-C of the code. See Tex. Ins. Code Ann. art. 21.28-C, " 5(9) (West Supp. 2002). Berke
thereafter filed in Cause Number 453,041 an updated proof of claim for services provided and expenses
incurred in defending Jminez.

In aletter dated November 14, 1989, the Receiver notified Berkdl as follows:

[Your daim] has been approved as a covered claim in the amount of $6,306.00 under
the provisions of Articlg[g] 21.28 and 21.28-C of the TexasInsurance Code. A check in
the amount of $6,306.00 will be forwarded to you when we receive a properly executed

release. Please execute the enclosed release and haveit properly notarized [Sic] beforea
notary public before returning it to us.

(Emphasis added.) Berkel signed the sworn release before anotary public on November 28, 1989, and
returned it to the Receiver. Theredfter the Receiver gave Berkel a bank check in the amount of $6,306
dated January 4, 1990. It was, however, made payable to Berkd and Jminez jointly. Berkd wasunable

to locate Jminez to obtain hisendorsement. Asaresult, Berke could not negotiate the check for payment.



The Receiver refused to issue acheck payable solely to Berkedl. Berke:swritten demand for payment was
unsuccessful.

While the recelvership remained pending in Cause Number 453,041, Berkd filed in the
same court apetition initiating Cause Number 479,513, thelitigation now before uson gpped. Theorigind
petition, afterward amended, fairly set forth dternative causes of action, namdly: (1) an actionto enforcean
express contract dlegedly evidenced by Berkek:s proof of clam, the Recelver=s |etter of November 14,
1989, Berkel:sexecution and delivery of the release, and the $6,306 bank check; (2) an action for breach
of that aleged contract; and, (3) an action on sworn account. Because we concludethe summary judgment
record established as a matter of law Berkel-s right to recover on the first cause of action, we need not
discussthe others.

The cause now before us remained unadjudicated when the judge in the receivership
proceeding signed on August 5, 1994, an AAgreed Order in Connection with Guaranty Associatiorrs
Election.f Among other provisions, the agreed order directed the Receiver to notify Adl personsand entities
with pending unresolved>covered clams: inthisrecaivership(l thet the Association had dected to assumethe
payment of Acovered clamsi under articles 21.28 and 21.28-C. Under the heading AFndings(i the
receivership court determined asfollowsin the agreed order: (1) the Association isthe receiver-sAgtatutory
successor . . . with respect to the obligation to handle and pay dl >covered clams: on policies issued by
Nationa County(; (2) the Association, in eecting to assume payment of covered claimsAdoes not succeed

to or assume any lidbilities. . . which have been asserted againgt the Receiver . . . which are not>covered



dams as defined in Tex. Ins. Code Ann. art. 21.28-Cf; and, (3) the Association Ahas no obligationsin
connection with any other clams except those that are >covered clams:(

In a verified answer filed in the present cause after the date of the agreed order, the
Association interposed againgt Berkel=s actions the following: (1) a generd denid and a denid of the
particulars of Berkel-s sworn account; (2) adenid that the Association was a party to any contract aleged
by Berkdl asabassfor acontract action; and, (3) adenid that Berkel-s clam wasaAcovered clam,( the
only kind of clam for which the Assocition is liable under the Code. The Association dleged Berkels
clam was not a covered clam under the Code because Berkel:s proof of clam was defective; and,
moreover, naither the Recelver nor the Association was obliged to defend Jminez for whom Berkd
conducted adefense. Congtruing thislast-named dlegationmost favorably to the Association, weinterpret
it to be an allegation that Berkel-s claim was not acovered claim becauseit did not arise out of the Jminez
policy and was not within its coverage, a matter we will explain below.

The partiesfiled competing motionsfor summary judgment cond stent with their theories of
action and defense. Without stating abasistherefor, thetrid court awarded Berkel summary judgment for
$6,306 but denied Berke:s rdated clams for datutory attorney:s fees, prgudgment interest, and

postjudgment interest. These gppeds ensued.

THE STATUTES
The materid facts are undisputed. The appeals depend upon the congruction and
gpplication of articles 21.28 and 21.28-C of the Texas Insurance Code, as those statutes existed at the
relevant times. The two statutes govern receivership proceedings applicable to certain kinds of insurance
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companies. We bdieve it will be convenient and useful to summarize the relevant satutory provisons
before turning to the parties respective assgnmentsof error. In our summary, unless otherwise indicated,
citations refer to the Texas Insurance Code as it existed in 1999
Article21.28

Article21.28, insofar asit gpplies here, establishes proceduresthat govern thereceivership
of insurers domiciled in Texas. When a digtrict court finds it necessary to do so, it gppoints a receiver
designated by the State Board of Insurance. Titleto theinsurer=s property and other assetsordinarily vests
in the receiver on the date the proceeding commenced; and, the rights and ligbilities of the insurer, policy
holders, creditors, and others interested in the estate are ordinarily fixed on the same date, save for the
rights of cdamantsholding unliquidated or undetermined dlams. Tex. Ins. Code Ann. art. 21.28, * 2(a)-(¢)
(West Supp. 2002).

On taking possession of an insurer-s assets, the receiver conducts the insurer=s business
thereafter subject to the direction of the court. Thereceiver isnot, however, required to defend any action
brought againgt the insurer=s insured. The recaiver=s obligetions, in reation to the insurer=s assets, are

secured by thereceiver-sbond. Id. * 2(d), (e).

% Unlessamateria change occurred after 1999, the current code is cited for convenience. As part of
the statutory recodification program, articles one through twenty-seven of the existing insurance code were
recodified as Title One of the current code, now with the short title, AThe Insurance Code of 1951.0 See
Act of April 30, 1999, 76th Leg., R.S,, ch. 104, * 2, 1999 Tex. Gen. Laws 534.



Included among the receiver=s responghilities are a duty and discretionary power to
approveor rgect clamsagaingt theinsurer based upon a proof- of-claim procedure set out inthe satute. I
the receiver approves aclaim, an interested party may object. After notice and hearing, the receivership
court then determines the disputed claim in the recelver ship proceeding itself. If the recelver rejectsa
clam, the clamant may have the issue re-determined in atrial de novo conducted in the receivership cout
but in a separate cause that is governed by the rules of procedure and apped applicable in civil cases
generdly. 1d. * 3(a)-(h). Approved clams are paid from the insurer=s assets according to a schedule of
priorities prescribed in the satute. 1d. * 8.

Thelegidatureintended thet theforegoing provisonsof article 21.28 operate in pari materia
with the provison of article 21.28-C. See, e.g., Tex. Ins. Code Ann. art. 21.28-C, ** 2, 8(a), 10(a), 17,

19 (West Supp. 2002).

Article21.28-C
Article 21.28-C was enacted to provide funds that a receiver may draw upon to pay
covered clams (and protect in other ways the holders of such claims) when the assets of the receivership
edate are temporarily unavailable or prove insufficient for the purpose. 1d. ** 2, 8. The datutory
gpparatus for effectuating this purpose is set out in article 21.28- C operating in conjunction with article
21.28.
Article 21.28-C edtablishes the Association as a non-profit legd entity. Asacondition

precedent to the authorized transaction of insurancein Texas, the Satute requires compliance with itsterms



by dl insurers licensed to do business in the State save those expressly excluded. 1d. * 3(a). Nationa
comes within the scope of the statute. Seeid. * 6.

The Association operates under a plan gpproved by the Commissioner of Insurance and
undertakes generdly to discharge the policy obligations of animpaired insurer inreceivership. Id. * * 8(b),
9. To that end, the Association investigates, adjusts, compromises, settles, and pays clams againg the
impaired insurer to the extert of the Associatiorrs obligations under the statute. 1d. * 8(d).

The funds that article 21.28-C was designed to provide derive from a sysem of
proportional assessments made againgt Associaiion members from time to time.  The resulting funds
supplement those available to the recaiver from marshdling and liquideting the insurer=s assets in the
receivership proceeding. Id. ** 8(c), 18-20.

In administering the provisons of article 21.28-C, the Association is obligated to pay
Acovered clamsf) that exist before an insurer is designated an impaired insurer or that arise within certain
periods theresfter; and, A[t]he obligation is satisfied by paying to the claimant the full amount of a covered
clam for benefits@ 1d. * 8(a).

ACovered claim,( akey termfor purposesof thisapped, isdefinedinarticle21.28-C. Ina
broad sense, the term encompasses claims made on insurance policiesissued by an Aimpairedinsurer.§ 1d.
" 5(8). Animpaired insurer is one Aplaced in temporary or permanent receivership under an order of a
court . . . based on a finding of insolvency and that has been designated an impaired insurer by the
[Clommissonerd of Insurance. Id. * 5(9)(A). Theterm Acovered clam( is limited, however, by the

following provisos. (1) the clam must be made by an insured or by athird-party ligbility damant; (2) the



clam must arise out of and bewithin policy coverage, and may not exceed policy limits; (3) the policy must
be one issued or assumed by an insurer licensed to do businessin Texasand the clamant must beaTexas
resident a the time of the insured event; (4) the claim islimited in amount to $300,000 save for worker=s
compensation cdlams, and (5) theterm A>covered claine shdl not indude supplementary payment obligations,
including adjustment fees and expenses, attorney:s fees and expenses, court costs, interest and penalties,
and interest and bond premiums incurred prior to the determination that an insurer is an impaired insurer
under this Act[,]@ nor shdl the term Ainclude any prgudgment or postjudgment interest that accrues
subsequent to the determination that an insurer isan impaired insurer under thisAct.f 1d. * 5(8).
THE ASSOCIATION-SAPPEAL

The Association contendsthetrid court erred in denying its motion for summary judgment
and sugtaining Berkel-s motion. The Association reasons that Berkel-s clam isnot acovered clam asa
meatter of law under aproper construction and gpplication of the statutory provisions outlined above; and,
becausethe Association isliable solely for covered dams, thejudgment must bereversed. The Association
points out that neither the Recelver nor the Association was obliged to defend Jminez; thus, Berke:-sdam
for defending Jminez is not within the policy and could not arise out of it as article 21.28-C, section 5(8)
requires. See Memorial Med. Ctr. v. Howard, 975 SW.2d 691, 693-694 (Tex. App.CAudin 1998, pa.
denied). Moreover, the Association argues, article 21.28-C, section 5(8) definesthe term Acovered clami
to mean Aan unpad clam of an insured or third-party liability damant,i and Berkd is neither. Hewas,
ingtead, smply an attorney engaged by Nationd to defend Jminez. See TexasProp. & Cas. Guar. Assn

v. Southwest Aggregates, Inc., 982 SW.2d 600, 610 (Tex. App.CAustin 1998, no pet.).



These contentions, however vaid they may be in the abstract, come too late and in the
wrong proceeding. In Howard and Southwest Aggregates, Inc., thetria court was called upon to make
an original decison on the issue of whether a claim amounted to a Acovered clami under the statutory
provisons outlined above. Inthe present case, however, thetria court wasgoverned initsdecison by this
undisputed fact: the Recalver had previoudy determined, in an exercise of his gatutory powers and
respongibilities, that Berkel-scdam was a covered claim in the amount of $6,306. And Berkel sued inthe
present cause to enforce the contract of which the Receiver=s determination was an evidentiary part. See
generally 17B C.J.S. Contracts " 600, 303-304; * 732, 465 (1999).

Thetria court was not free to disregard the Recalver=sdetermination. It wasimmaterid in
the trid court that the Recelver=s determination might be erroneous under Howard and Southwest
Aggregates, Inc. Thetria court wasnot freeto re-open theissue of whether Berkel-s clamwasacovered
dam.

The legidature placed in the Recelver Adiscretion to gpprove or regject any clam filed
agang theinsureri Tex. Ins. Code Ann. art. 21.28, * 3(h) (West Supp. 2002). It cannot reasonably be
contended, therefore, that the Receiver acted outsde hisjurisdiction when he determined that Berkeksdam
was a covered clam. Whether that determination be legdly right or wrong in the abdtract, it was
nevertheless a valid exercise of the Recelver=s satutory authority. Article 21.28, section 3(h) explicitly
contemplates that the receiver might er, within the limits of his jurisdiction and discretion, in deciding

whether aclamisacovered cam. Yet hisdeterminationisfina and binding unless set asde in the manner
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authorized by the statutes themselves: thet is the intent, meaning, and express effect of that part of article
28.28, section 3(h), providing for ajudicid re-determination of whether aclam isacovered dam.

If the recaiver r g ectsadam, the dlamant may within three monthsafter receiving notice of
the rgection sue in a separate cause in the receivership court and have his clam heard and determined de
novo as in an ordinary civil case; Aotherwise, the action of the recelver shall be final and not subject to
review.f 1d. If the Receiver does not rgject aclam, thisisto say, if he gpprovesaclam asthe Recaiver
didin Berkeks case, Aany party interested may chdlengethe Recelver-sdetermination by filing Aobjections
with therecelver, who shall forthwith present them to the[recaivership] court for determination after notice
and hearing.fl 1d. Thiswas the exclusve remedy and forum to chdlenge the Recalver-s covered-dam
determination.

The Receiver-sdetermination that Berkel:s claim was acovered claim was never objected
to, set adde, or revised in the only manner by which that may be done under the pertinent statutory
provisons. Itisnot contended that the Receiver:=s determination was invalid because procured by fraud,
nor isit contended that he acted outsde hisjurisdiction. Hisdeterminaionisfina and binding on Berkd and
the Association. Id. It isasubssting determination by an officer having statutory authority and aduty to
make it. The trid judge was not free to disregard, revise, or st it aside in the present case outside the
recaivership proceeding.

We rgect the Associatiorrs theory that Berkel-slive petition anountsto asuit for judicid
review of the Recelver=s determination by tria de novo. The Receaiver did not reject Berke-sdamCa

satutory prerequisite to Berkek:sright to judicia review. Instead, the Recelver approved hiscdam asa
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covered claim. And Berkel does not seek to revise or set aside the Receiver-s decision; rather, Berkel:s
petition unmistakably requests enforcement of that decison asavaid unpad obligation of the Association.

The Association dso arguesasfollows: (1) itsfundsmay not be used to pay Berke:=sdam
because the Association is not the Receiver; (2) the Association was not aparty to any purported contract
between the Receiver and Berkd; and, (3) the agreed order of August 8, 1994, in the receivership
proceeding, expressly limited the Associatiorrs obligations to the payment of Acovered clams.; Wewill not
revigt the issue of whether Berke:s claim is a covered damCBerkel:s claim bears that character as a
meatter of law for purposes of the present litigation and for the reasons given previoudy. And the fact that
the Associdion is not the same entity as the Recelver isimmaterid, asisthe fact that the Association was
not a party to any contract between Berkel and the Receiver. The Associatiorrs liability on the contract
arisesfrom the undisputed facts, the terms of the agreed order, and the statutory provisonsinvoked by that
order.

Cause Number 453,041, the Nationa receivership proceeding, wasinitiated before January
1, 1992. In that cause, the Association elected to assume its respongbilities in the receivership under
articles 21.28 and 21.28-C asthey existed at thetime. See Act of Aug. 25, 1991, 72d Leg., 2d C.S,, ch.
12, * 1.27(b), 1991 Tex. Gen. Laws 310. Under those statutes, the Receiver was required to refer
covered clams to the Association Afor processingl and the Association was directed to Apay covered
cdams ... Theobligation is satisfied by paying to the clamant the full amount of a covered claim for

benefits@ 1d. ** 1.03, 1.20, sec. 8(a) (emphasis added).*

* Section 1.03 of the 1991 enactment amended section 3 of article 21.28 by adding subsection (i) to
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read asfollows:

(i) Notwithstanding any other provison of thisarticle, if aclam is covered by a guaranty fund
created under Article. .. 21.28-C.. .. of thiscode, the recaiver shdl refer theclamtothe. . .
guaranty association for processing.

Act of Aug. 25,1991, 72d Leg., 2d C.S,, ch. 12, " 1.03, 1999 Tex. Gen. Laws 253. Section 1.20 of the
1991 enactment amended article 21.28-C of thelnsurance Code extensvely. After theamendment, section
8 of article 21.28-C provided as follows:

Sec. 8. POWERS AND DUTIES OF ASSOCIATION. (a) The associaion shall pay
covered claimsthat exist before the designation of impairment or that arisewithin 30 days after
the date of the desgnation of impairment, before the policy expiration date if the policy
expiration date is within 30 days after the date of the designation of impairment, or before the
insured replacesthe policy or causesits cancellation if theinsured does so within 30 days after
the date of thedesignation. Theobligation issatisfied by paying to the dlamantthe full amount
of a covered claim for benefits.

Id. * 1.20, sec. 8(a), 1999 Tex. Gen. Laws 266 (emphasisadded). Section 1.27(b) of the 1991 enactment

authorized the Association to Aelect to assume its responshilities under this Act in proceedings initiated
before January 1, 1992,0 the effective date of the enactment. Id. * 1.27(b), 1999 Tex. Gen. Laws 310.
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In terms consigtent with the statutory provisons, the agreed order speled out the
Associatiorrsobligations. Under the agreed order, Athe Recelver isrequired. . . to refer>covered dams-to
the Associationd); Athe association i sthe statutory successor to the Receiver with respect to the obligation to
handle and pay dl >covered dlams:(; the Recaiver-sAduties and respong bilities asto the>covered dams: ..
. terminate as of the date of [the Associatiorrs] eectiond; and, Athe Association isthe proper party in any
cause of action related to the obligation to pay >covered clams: in this recavership.f

The terms of the agreed order and the relevant statutory provisons asthey existed a the
time repel the Associatiorss theory that its funds may not be used to pay Berkel:-s $6,306 claim and the
Associatiorrstheory that it has no contract obligation repecting that clam. Thetheories are untenable for
the additiond reason that they produce an absurd result thelegidature could not haveintended: under those
theories neither the Association nor the Receiver would be obliged to pay Berke-sdameventhoughit has
subssted as a covered clam since 1990 when the Receiver etablished its vdidity as such.

We hold the trid court did not err in awarding Berkd judgment for $6,306, the Afull

amount( of his covered claim as determined by the Receiver.
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BERKEL:=SAPPEAL

Berkd appeds from that part of the trid-court judgment that deniesits claim for statutory
attorney:s fees, prgudgment interest, and postjudgment interest. The clam for prgudgment interest is
based on the common-law rule that such interest is an incident of a debt due and owing; the claim for
postjudgment interest isfounded onsection 304.001 of the Texas Finance Code. See Tex. Fin. Code Ann.
" 304.001 (West Supp. 2002). Theclam for statutory attorney:sfeesrests on section 38.001 of the Texas
Civil Practice and Remedies Code, authorizing such feesin suitsfounded on contract. See Tex. Civ. Prac.
& Rem. Code Ann. * 38.001(8) (West 1997). The issue reduces to whether the provisions of articles
21.28 and 21.28-C, properly construed, allowed arecovery of such sumsin cases like the present.

In reaching his decison about whether Berkel-s clam was a covered clam under the
satutes, the Receiver was expressy forbidden to include attorney:s feesin cdculating the amount of the
covered dam.” In the case before us now, that is not an issue; it is not even a consideration. We are
required instead to decide whether the trial court erred in denying Berkel-s clamsfor attorney-sfeesfor
work donein thislawsuit, and the interest claimed, when Berkel wasforced to sueto recover the $6,306

that the Recaver determined he was owed as a covered dam.

® Seg, e.g., Metry, Metry, Sanom & Asharev. Michigan Prop. & Cas. Guar. Assn, 267 N.W.2d
695, 697-98 (Mich. 1978); Ohio Ins. Guar. Assn v. Smpson, 439 N.E.2d 1257, 1258-59 (Ohio Ct.
App. 1981). Articles 21.28-C and 21.28 expresdy exclude such sums from the category of covered
cdams The Recever presumably complied with the statutory provisons.
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Berkel:s proof of claim and release, the Receiver=s award of $6,306 as a covered claim,
and his issuance of a bank check in that amount were undisputed in the summary-judgment Aevidence.f
They established as a matter of law aright to recover $6,306 on the express contract alleged by Berkd.
See generally 17B C.J.S. Contracts * 600 at 303-304; " 732 at 465 (1999). We bdieve Berkd was
entitled to attorney:s fees, postjudgment interest, and perhaps some part of his clam for prgudgment
interest that we cannot calculate from the record before us.

The Association was obligated to pay the Afull amount of Berkel-sdam. See Tex. Ins.
Code Ann. art. 21.28-C, " 8(a) (West Supp. 2002). These provisonsindicate, in our view, alegidative
intention that the Association shal placein the holder=s pocket theexact amount of acovered dlamfindly
fixed in the recaivership proceeding in the manner indicated previoudy. Againg thisinference, however, we
must weigh other statutory provisons that might suggest a contrary intention on the legidaturess part.

Certain gatutory provisons might permit a contrary inference. They must, however, be
understood in context. We refer to the expresslanguage of article 21.28-C, section 5(8), declaring that a
Acovered clami shdl not include attorney:sfees and expenses or any prejudgment or postjudgment interest
that accrues subsequent to the determination that aninsurer isan impaired insurer under the Act. 1d. * 5(8).

These provisons were intended to govern the Receiver-s decision-making process whereby aclam is
determined to be a covered clam or not, and if so, in what amount. That isthe statutory context in which
they arefound. Wefind in the statutes nothing that suggests the express prohibition againgt attorney:sfees,
postjudgment interest, and pregjudgment interest was meant to apply after the receiver makeshis covered-

clam decison and the time limit for judicid review of that decison has expired, as in the present case.
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Article 21.28, section 8(d), declares explicitly that A[i]nterest shdl not accrueonany cdlam
subsequent to the date of the commencement of delinquency proceedings Tex. Ins. Code Ann. art. * 8(d)
(West Supp. 2002). Thisprovisonispart of ascheduleof rdative prioritiesestablished by thelegidaturein
connection with thefind distribution of receivership assets. It governsdl vaid dams, whether made by an
insured, agenera creditor, asecured creditor, or any other. Section 8(d) of article 21.28 gppearsfromits
datutory context to govern the entire period between the commencement and end of the receivership
proceeding. We therefore conclude that it prohibits recovery of prgjudgment interest for the period
indicated. If acovered clam isapproved but payment iswithheld, however, we see nothing in the statutes
that precludesrecovery of preudgment interest, commencing with the date covered clamsbecamedueand
payableasaclassintheregular course of the recelvership proceeding asprovided in article 21.28, sections
7A and 8.

Nothing in articles 21.28 and 21.28- C expresdy purportsto preclude attorney-sfees and
postjudgment interest in caseswhere payment iswithheld after areceiver=s covered-dam deerminaion has
becomefind and binding and the daimant isforced to sueto recover the amount of hiscontract debt. Were
such ancillary sumsdenied, webdieveit would in practicd effect negate the dlamant=s statutory right to the
Afull amount(@ of his covered dam, reducing theamount of the daim by thetime vaue of themoney involved
and the attorney-sfeesrequired to collect it. Consequently, we believe Berkel was entitled to the satutory
attorney:s fees and gtatutory postjudgment interest for which he prayed, and the trid-court judgment
congtitutes an abuse of discretion for denying those sums. The Associatiorrs fundamenta chalenge to

Berkel-s clam was that it was not aAcovered clami within the pertinent atutes. Thetria court properly
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rgjected that chalenge. Berkd has prevailed on its action to enforce the contract alleged. No reason
appearsintherecord for denying Berkel-sclaim for satutory attorney-sfeesand postjudgment interest. We

hold accordingly.

REMAINING ASSIGNMENTS OF ERROR
The Association bringsseverd additiona assgnmentsof error. Thesearedirected a atrid-
court order that overruled the Associatiorss specia exceptions levelled at Berkel:s motion for summary
judgment, a supporting affidavit that accompanied the motion, and Berkek:s dfidavit opposing the

Associatiors motion for summary judgment.

Berkel-sMation for Summary Judgment

We believe we may, by andogy, appraise the sufficiency of Berke=smotion for summary
judgment under the rules applicable to pleadings. Rule 45 requires Aa satement in plain and concise
language of the plaintiffzs cause of action or the defendant:s grounds of defensei Tex. R. Civ. P. 45(b).
Rule 47 demands Aa short statement of the cause of action sufficient to give fair notice of the dam
involved.| Tex. R. Civ. P. 47(a) (emphasis added). AFair noticel requiresinformeation sufficient to engble
the adverse party to prepare aresponsive pleading and preparefor trid. (Only thefirstisapplicableinthe
summary judgment context where the adverse party may file a response to the motion for summary
judgment and no evidence istaken at the hearing in which the motion is determined.) The adverse party is
not, however, expected to place upon the movant=slanguage every consgtructionthat it will possibly bear: the

movant=slanguage must be understood initsordinary meaning. In assessing the sufficiency of that language
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to givefar notice, a court is guided by two competing factors: the intent of the rules to amplify pleadings
and diminate technicdities; and, the fact that a fair trid is impossible unless both parties and the court
understand the basic controversy to be determined. 2 Texas Civil Practice * 7:4, 129-131 (Diane M.
Allen et d. eds,, 1992 ed.) (Roy W. McDondd, orig. ed.). AThe test should be whether an opposing
attorney of reasonable competence, perusing the pleadings, can ascertain the nature and the basi ¢ issues of
the controversy.@ 1d. at 131; see, e.g., Garvey v. Vawter, 795 SW.2d 741, 742 (Tex. 1990); Thomas
v. Cisneros, 596 SW.2d 313, 316 (Tex. Civ. App.CAudtin 1980, writ ref=d n.r.e.).

Whilethe Association levelled numerous specia exceptions at Berkel-smation, it complans
on gpped that thetrid judge abused her discretionin overruling only five, namely: that Berke-smationfailed
to: (1) sate the dements of acovered clam; (2) distinguish between the Receiver and the Association; (3)
distinguish between Berkel and John W. Berkd in hisindividua capacity; (4) identify the subsisting find
judgment upon which Berkel based a clam that he was entitled to pregjudgment interest by reason of res
judicata; and, (5) gate the grounds upon which Berkel claimed aright to summary judgment.

Items one and two are based on the Associatiorrs erroneous premise that Berkd suedin
the present cause to establish a covered clam as an origind matter. In its motion, Berke spdled out the
relationship between the Receiver and the Association as we have summarized it previoudy. The
Associationss assumption of the Receiver=s obligations under the agreed order and relevant statutory
provisgonsis an undisputed fact in the summary judgment record.

Concerning item three above, we observethat Berkel-smotionisrepletewith referencesto

both Berkel and John W. Berkd in hisindividua capacity, but the two names are not, as the Association
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contends, used Ainterchangesbly( in the sense that the motion averred aright to duplicate recoveries. We
believe the Association could not have been mided in thisregard. The exact relationship between thetwo
plaintiffsisset out in the motion, John W. Berkel-s accompanying affidavit, and the balance of the summary
judgment record.

Item four does complain, we believe correctly, of awant of fair notice in the metter of res
judicata. Any error was harmless, however, because we have held that Berkel might be entitled to apart of
its claim to prejudgment interest on the independent ground that such a recovery is authorized under the
pertinent statutory provisions discussed previoudy.

Wedisagree with the contention initem five that Berkel-smotion failed to givefar notice of
the ground upon which it requested judgment asamaiter of law. Following alengthy recitation of the facts
surrounding and giving rise to the present litigation, Berkel-s motion recited as follows:

Accordingly, Plaintiffs seek judgment againgt Defendants for the amount of the previoudy
approved covered claim and for [attorney:sfees| reasonably and necessarily occurred [Sc

in this cause, pre- and post-judgment interest asmay be alowed in law, costs of court and
al other rdief to which Plaintiffs may be entitled.

Theissuesin disputein this cause rdate to the legd liahility, if any, of [the Association] for
interest and attorney:s fees on a previoudy approved clam.

Accordingly, Plaintiffs move the Court to make alegal determination on whether or not the
Guaranty Fund is liable for interest and attorney:s fees incurred in the prosecution of the
ingtant suit to collect an gpproved clam. These are legd questions and not factud
guestions.
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We bdievetheforegoing isplainly sufficient to givefar notice, in the requisite sense of thet term, regarding
the ground upon which Berkd asked for summary judgment.
We hold the trid judge did not abuse her discretion in overruling the specid exceptions

made by the Association againgt Berkel-s motion for summary judgment.

Berkel-s Affidavits

The Association objected to an affidavit filed by Berke in support of itsmation for summary
judgment and another affidavit, dmost identica, filed in oppogtion to the Associatiorrsmation for summary
judgment. The Association urged the following objections againg the affidavits.

The affidavits set forth unfounded legal conclusions unsupported by facts. Berkel
requested summary judgment onits cause of action to recover the principa amount of the covered clam as
a debt owing under acontract evidenced by the various documents mentioned previoudy. The execution
and delivery of those documents are not disputed in the summary judgment record. Similarly, Berke:s
motion requested summary judgment on its related clams for atorney:s fees and interest, averring that
Alt]hese are legd questions and not factud questionsf) under the relevant statutory provisons. Given the
avermentsin themotion, it appearsthat theAlegd concdlusonsi made by Berkd in the affidavitswere a best
redundant as being no more than legd argument. They wereirrdevant to the trid judge=sdecison, which
merely required applying the relevant satutory provisionsto the undisputed factsin the record. Any error
was therefore harmless.

The affidavits were ambiguousin failing to distinguish between Berkel and John W.
Berkel in hisindividual capacity and between the Association and the Receiver. The Association cites
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as an example of the first defect the fact that the Aproof of dlaimfiled by Plantiffshereinisattachedi to the
affidavit but on its face the proof of clam is onefiled by John W. Berkel, P.C., and not by Berke in his
individua capacity. Continuing, the Association points to the ambiguity raised by the Satement that
ARantiffs) had performed al their obligationsunder the contract while d sawhere the affidavit impliesthat the
professond corporation done owned the claim; and, the A ssoci ation makes the same charge of ambiguity
agang satementsin the affidavit that theAPlantiffs) executed the release, made demand for payment, and
clamed the contract debt. We believe that a reasonably competent attorney could have understood
whatever distinctionswere necessary to ascertain the nature of the controversy and the ground upon which
Berkd requested judgment as a matter of law.

In the Associatiorrs complaint of ambiguity in Berke:s failure to distinguish between the
Association and the Receiver, the Association complains, for example, that AMr. Berkel stated in both
Affidavits that >atrue and correct copy of the approval and decision of thereceiver and [the Association] is
attached hereto as Exhibit C:0 but the document referred to is Signed by the Receiver done. The
Association makessmilar complaints againgt Berkel-s statement that both the Association and the Recelver
issued the $6,306 check and that a demand was made upon both the Association and the Receiver. The
remaining complaints are of the same character.

We bdieveit isabundantly clear from Berke-s motion and response, and the affidavit that
accompanied each, that Berkel:s claim againgt the Association derived from the statutory provisons and
agreed order wherein the Association assumed the Recelver=s obligations regarding covered clams.

Moreover, we believe the Association was not mided; it filed its specia exceptions more than three years
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after the Apartiall summary judgment reached by agreement of the parties asto Berkel:sclams againg the
Recaiver. We conclude the affidavits are not defective for failing to give fair notice sufficient for the
Association to understand the nature of the controversy and to respond to Berkel=s affidavits.

We overrule the Associatiorss remaining points of error.

For the reasons stated above, we reverse that part of the judgment denying Berke-sdam
for atorney:s fees, prgudgment interest, and posjudgment interest. We sever those claims from the
remainder of the judgment and remand them to thetria court for further proceedings not inconsistent with
our opinion and with an ingtruction that Berke-sentitlement to prejudgment interest, if any, bedeterminedin
accordance with the limitation we have placed on that claim, namely: it may be recovered only for the period
beginning with the date covered clams became due and payable in the regular course of the receivership

proceeding and ending with the trid- court judgment. We affirm the balance of the judgment.

John E. Powers, Justice
Before Justices Y eakel, Patterson and Powers
Affirmed in Part; Reversed and Remanded in Part
Filed: November 7, 2002

Publish
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Before John E. Powers, Senior Justice (retired), Third Court of Appeals, Sitting by assgnment. SeeTex.
Gov:t Code Ann. * 74.003(b) (West 1998).
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