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Thisis an gppeal from a post-divorce domestic-relations order granting appellee Marcia
Lee Andey a percentage of appellant Robert. Andey-s employee stock options awarded to him after the
couple entered into a mediated settlement agreement, but before the final decree of divorce was signed.
Robert' complains that the post-divorce order was an impermissible modification of the agreed property
divison contained inthefina divorce decreerather than aclarification of that decree. Wedisagreeand hold
that the order clarified an ambiguity inthefina judgment and enforced the basic division of property agreed

to by the partiesin their mediated settlement agreement. Wewill therefore affirm the district court=s order.

FACTUAL BACKGROUND

! For darity, we will use the parties first names.



One of the employee benefits provided by Robert-semployer, Ddl Computer Corporation,
is an employee stock-option plan in which employees are Agrantedi optionsto purchase Ddl stock in the
future & a specified price. Under the plan, employees must becomeAvested in their stock options before
they can Aexercised or liquidate them.?

The parties Ssgned a mediated settlement agreement on February 17, 2000. A two-page
handwritten exhibit attached to the agreement set out certain terms of the property divison, which included
an equa divison of Robert:s employee benefits® The agreement was predicated on the mediation date,
February 17, 2000, rather than the as-yet-to-be-determined date of divorce. The agreement dso
anticipated a qudified domestic-relations order (AQDRO() addressing the distribution of the options. See
Tex. Fam. Code Ann. * 9.101-.103, .105 (West 1998). The agreed divorce decree ultimately sgned by
the digtrict court approves and incorporates the parties agreement but set out the division of property in

greater detail. Thedecreeaso refersto the employment benefits existing on February 17 and those existing

2 The plan=s method or formula for determining plan vesting is not in the record. Moreover,
neither the plan nor a description or summary of plan benefits is in the record.

% |tem six of the agreement states, AQDRO 50% of 401k and 50% of stock options seeexhibitB



after that date. Thedivorce hearing, however, wasnot held until seven months|ater, on September 6, and
the decree was signed that same day.

In the interim, Ddll granted Robert asignificant number of additiond stock options. These
additiona options were not specificaly addressed by the mediated settlement agreement or the divorce
decree. Therecord does not reflect when Robert became aware of these benefits, or whether Marciawas
aware that Robert received the additiona options. Nothing in the record indicates that Robert advised
either Marcia or the digtrict court that the community-s assets had increased since the parties: settlement
agreement.

The September 6 AAgreed Fina Decree of Divorcel providesthefollowing description of

AProperty to Husbhand@:

IT ISORDERED AND DECREED that the husband, ROBERT LESTER ANSLEY, is
awarded the following as his sole and separate property. . . :

H-7. All sums, whether matured or unmatured, accrued or unaccrued, vested or
otherwise, together with al increases thereof, the proceeds therefrom, and any
other rights related to any . . . employee stock option plan, . . . or other benefits
exigting by reason of the husband:-s past, present, or future employment, except as
provided in H-14, infra

* The property division in the decree sometimesrefersto February 17 astheAdate of divorce and
presumes that a qualified domestic-relaions order effectuating the divison would be rendered on the same
date as the divorce decree; the QDRO was signed April 20, 2001.



H-14 ...SAVEAND EXCEPT for an undivided one-hdf (2) interestinand to al Dell
Computer Corporation stock options granted to Respondent and vested before
February 17, 2000, awarded to Petitioner, MARCIA LEE ANSLEY,
hereinabove, any and al sums, whether matured or unmatured, accrued or
unaccrued, vested or otherwise, together with al increases thereof, the proceeds
therefrom, and any other rights related to any profit sharing plan, retirement plan,
pension plan, or like benefit program exigting by reason of Respondent:=s past,
present, or future employment, including, but not limited to, the following:

b. One-hdf (2) of Del Computer Corporation stock options granted to
Respondent, ROBERT LESTER ANSLEY, and vested before February 17,
2000.

d. Any stock options granted and/or vested to Respondent by Dell Computer
Corporation from and after the date of divorce, February 17, 2000.

The section of the decree entitled, AProperty to Wifel statesin relevant part:

IT ISORDERED AND DECREED that thewife, MARCIA LEE ANSLEY, isawarded
the following as her sole and separate property, . . .

W-7. . ..and one-hdf (2) of Dell Computer Corporation stock options granted to
Respondent, ROBERT LESTER ANSLEY, and vested before February 17,
2000.
Asit turned out, February 17 was not the date of the divorce, and no qudified domegtic-relationsorder was
signed contemporaneoudy with the decree.
The order subject to this appea was signed April 20, 2001 and is entitled ADomestic

Rdations Order and Assgnment-Stock Options.§ It Satesin relevant part:
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ThisOrder and Assgnment isanintegra part of the Agreed Find Decree of Divorce sgned
inthis case on September 6, 2000. . . . In compliance with those requirements, if any, the
parties agree, and based on such agreement the Court specifies, finds and IT IS
ORDERED AND DECREED asfollows:

1. ThisOrder and Assgnment assignsaportion of the benefits payable under the plan to
[Marcia] in recognition of [Marciglzsmaritd rightsin [Robert]-s stock options payable
and/or granted under the Plan.

4. Aspat of ajust and right divison of the etate of the parties, [Marcig is hereby
dlocated al right, titleand interest to thefollowing Dell Computer Corporation Stock
Options, together with dl stock splits, stock dividends, reverse splits, derivatives,
increases and other rightsand privilegein connection therewith, previoudy awardedto
[Robert] by Dell Computer Corporetion the following Options as specified within this
Spreadshest:

The spreadsheet attached to the order reflects four separate grants of stock options to Robert:

A. Jduly 7,1998 Grant Number 00024023
B. November 2, 1998 Grant Number 00027067
C. August 22, 2000 Grant Number 33134
D. August 22, 2000 Grant Number 42134

The grants provide for varying amounts of unexercised® options:

A. July7,1998 928 Outstanding Options

> Robert had previously exercised a portion of the first two grants.



B. November 2, 1988 320 Outstanding Options
C. August 22, 2000 5920 Outstanding Options

D. Augus 22, 2000 5920 Outstanding Options

All options contained in a particular grant do not vest at the sametime. The spreadshect reflects that the
first two grants contain vested options,® which are apportioned 16 and 40, respectively, to Marcia. The
award of vested stock optionsisnot being challenged by Robert. However, none of the optionsinthe latter
two grants have vested.

The order dso awards Marcianonvested stock options from the four stock option grants.

She is awarded nonvested stock options according to the following vesting schedule:

A. 7/17/98 Grant 116 of the 7/17/2001 vesting
116 of the 7/17/2002 vesting

116 of the 7/17/2003 vesting

B. 11/2/98 Grant 40 of the 11/2/2001 vesting
40 of the 11/2/2002 vesting

40 of the 11/2/2003 vesting

C. 8/22/00 Grant (#33134) 592 of the 8/22/2001 vesting
592 of the 8/22/2002 vesting
592 of the 8/22/2003 vesting
592 of the 8/22/2004 vesting
592 of the 8/22/2005 vesting

D. 8/22/00 Grant (#42134) 592 of the 8/22/2003 vesting
592 of the 8/22/2004 vesting
592 of the 8/22/2005 vesting

® The spreadsheet categorizes the stock options into Aexercisable@ and Anon-exercisable@
groups. We assume that Aexercisable@ means Avested@ and we will refer to them as Avested.@



592 of the 8/22/2006 vesting

592 of the 8/22/2007 vesting
Wecdculatethat thisorder ultimately awards Marcia, after dl options have vested, approximately one- helf
of Robert=s outstanding stock options granted by Dell.

Robert does not complain about the award to Marcia of the nonvested optionsfromthefirst
two grants, July 17, 1998 and November 2, 1998. He complains only about the award to Marcia of
options from the August 22, 2000 grants. These grants did not exist when the case was mediated in
February 2000. They were, however, in existence when the decree was signed on September 6, 2000,

athough it does not gppear that either Marcia or the district court was aware of them.

DISCUSSION
Thisdispute arises primarily because of the passage of time between the parties mediated
settlement agreement and their find divorce decree. The divorce decree was not Signed until seven months

after mediation.

Standard of Review

Asappdlant, Robert has the burden of bringing forth asufficient record to show reversble
error. Tex. R. App. P. 50(d). Robert did not present areporter=srecord of the proceedingsgiving riseto
the April 20, 2001 order being appeded. Hedid not request, and the didtrict court did not file, findings of
fact and conclusons of law. Where thereis no reporter-srecord and no findings of fact and conclusons of

law, the appellate court presumes dl facts necessary to support the judgment. Guthrie v. Nat:l Homes



Corp., 394 SW.2d 494, 495 (Tex. 1965); Scott v. Schneider Estate Trust, 783 SW.2d 26, 28 (Tex.

App.CAustin 1990, no writ).

I nterpretation of Consent Judgments

An agreed divorce decree implementing an agreed property division is controlled by the
rules of construction applicableto ordinary contracts. Allenv. Allen, 717 SW.2d 311, 312 (Tex. 1986);
Harvey v. Harvey, 905 SW.2d 760, 764 (Tex. App.CAustin 1995, nowrit). If awritten agreement can
be given acertain or definitelegd interpretation,” it isnot anbiguousand it will be congtrued according toits
plain language. Coker v. Coker, 650 S.W.2d 391, 393 (Tex. 1983); Thompson v. Thompson, 500
S.W.2d 203, 207 (Tex. Civ. App.CDdlas 1973, no writ) (courts areAbound by the express stated intent of
the parties as manifested within the four corners of theinstrument itself@). 1f thereisno ambiguity, the court
must give literal effect to the decree aswritten. Baxter v. Ruddle, 794 SW.2d 761, 763 (Tex. 1990).

Whether an ambiguity exigsin an agreement isaquestion of law for the court. Nat=l Union

Firelns. v. CBI Indus.,, Inc., 907 SW.2d 517, 520 (Tex. 1995); Hurley v. Hurley, 960 S.\W.2d 287,

A judgment must be sufficiently definite and certain to define and protect the rights of the litigants
or provide a definite means to ascertain thar rights so that minigteria officers may execute the judgment
without having to ascertain the facts not stated therein. Kimsey v. Kimsey, 965 S.W.2d 690, 695 (Tex.
App.CEl Paso 1998, pet. denied). A divorce decree must set forth the terms of compliance in clear,
gpecific, and unambiguous terms so that the parties can readily know exactly what duties are imposed on
them. Id.



288 (Tex. App.CHougton [1st Digt.] 1997, no pet.). A contract isambiguousif itsmeaning isuncertain or
it is reasonably susceptible to more than one meaning. Coker, 650 SW.2d at 393. Conflicting
interpretations or expectationsof the partiesregarding theingtrument do not an ambiguity make. Forbauv.
Aenta Life Ins. Co., 876 SW.2d 132, 134 (Tex. 1994).

If atrue ambiguity does exi<, the court must reform the contract to correct the mutua
mistake of the parties or to reflect the true intent of the parties. Allen, 717 SW.2d at 313; Dechon v.
Dechon, 909 SW.2d 950, 956 (Tex. App.CE!l Paso 1995, nowrit). Existence of an ambiguity createsa
fact question and authorizes consideration of parol evidence. Wilsonv. Uzzel, 953 SW.2d 384, 388 (Tex.
App.CEl Paso 1997, no pet.); Soto v. Soto, 936 S.W.2d 338, 341 (Tex. App.CEl Paso 1996, no writ).2

Contractud ambiguities can be patent or latent. Nat:l Union Fire Ins., 907 SW.2d at
520; Gulf MetalsIndus., Inc. v. Chicago Ins. Co., 993 SW.2d 800, 804 (Tex. App.CAustin 1999, pet.
denied). Astheterm suggests, Apatent(l ambiguitiesare gpparent from the face of the document itsalf. Nat:l
Union, 907 SW.2d a 520. Latent ambiguities arise when an otherwise unambiguous contract becomes
uncertain when gpplied to the subject-matter with which it dedls. Friendswood Dev. Co. v. McDade +
Co., 926 SW.2d 280, 282-83 (Tex. 1996); see also Zeolla v. Zeolla, 15 SW.3d 239, 242 (Tex.
App.CHouston [14th Dist.] 2000, pet. denied) (applying test to agreed judgments). A latent ambiguity can
arisewhen adivorce decreess digoosition of retirement benefits becomesuncertainin light of subsequent or

extraneous events not contemplated by the decree. See, e.g., Zeolla, 15 SW.3d at 242. If acontract is

8 Parol evidenceisonly admissible after an ambiguity isfound to exigt; it cannot be used to create
the ambiguity. Friendswood Dev. Co. v. McDade + Co., 926 S.W.2d 280, 283 n.1 (Tex. 1996); Nat:I
Union FireIns. v. CBI Indus., Inc., 907 S.W.2d 517, 520-21 (Tex. 1995).
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ambiguous, its interpretation becomes a fact issue and the rules of construction are then gpplied. Coker,
650 SW.2d at 394. Thedisouted languageis congtrued in the context of the entire agreement in light of the

circumstances present when the agreement was formed to find the true intention of the parties. 1d.

Clarification vs. Modification of the Judgment

The Texas Family Code authorizes subsequent actionsto either enforceaprior decree, Tex.
Fam. Code Ann. ** 9.006, 9.007 (West 1998), or to clarify an ambiguous decree. 1d. * 9.008. A court
Amay render further ordersto enforce the division of property madein the decreeof divorce. . .toassstin
the implementation of or to clarify the prior order.f) 1d. * 9.006(a). Furthermore, aparty Amay petitiona
court to render aqualified domestic reationsorder . . . if the court that rendered afinal decreeof divorce. .
. dividing property under this chapter did not provide a quaified domestic relations order . . . § Id. *
9.103. But, acourt may not amend, modify, ater, or changeAthedivision of property made or approvedin
the decreg/§ 1d. * 9.007(a), and an Aorder to enforce the divison is limited to an order to assigt in the
implementation of or to clarify the prior order and may not dter or change the subgtantive division of
property.i Id. UponafindingAthat theorigina form of the divison of property isnot specificenough to be
enforcesble by contempt, the court may render a clarifying order setting forth specific terms to enforce
compliance with the origina division of property.f 1d. * 9.008(b).

Thus, enforcement islimited to aiding or darifying the prior decree. Dechon, 909 SW.2d
at 956 (citing Piercev. Pierce, 850 SW.2d 675, 679 (Tex. App.CEl Paso 1993, writ denied)). If the
court=s plenary power has expired, it may not substantialy change the alocation of property intheorigind
decree. See Reinauer v. Reinauer, 946 S\W.2d 853, 861 (Tex. App.CAmarillo 1997, writ denied).
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Further, clarification requires afinding, express or implied, that the original form of the divison of property
lacks sufficient specificity to be enforced by contempt. Alford v. Alford, 40 SW.2d 187, 189 (Tex.
App.CTexarkana 2001, no pet.); Tex. Fam. Code Ann. * 9.008(b). If adivorce decreeisunambiguous,
the court has no authority to dter or modify the origina digposition of property. Haworth v. Haworth, 795
S.W.2d 296, 300 (Tex. App.CHouston [14th Dist.] 1990, no writ).

Robert asserts that the April 20, 2001 order improperly changed the parties agreed
divison of their maritd estate contained in the origina divorce decree. He argues that dl stock options
received after February 17 wereoriginally awarded to himin the decree. The subsequent order, heclaims,
improperly divestshim of hdf of the post- February 17 stock options. He bases hisclaim on paragraphs H-
7 and H-14 of the decree, which he argues apportioned to him al of the post-February 17 options. He
pointsout that paragraph W -7 expresdy awarded Marciaonly aportion of the stock options grantedtohim
before February 17, 2000. He argues that the effect of paragraph W-7 isto award him dl of the stock

options granted after that date.

Isthe Original Decree Ambiguous?

Robert=scomplaint raisestwo questionsCwhether the origina decreeisambiguous, and, if
s0, whether the April 20 order merely construed or reconciled the decree or impermissibly changed the
Substantive divison of property. First, we determine whether anambiguity exissregarding thedivision of
the stock options.

Paragraph W-7 awards Marciaone- hdf of Robert=s stock optionsvested before February
17. Paragraph H-7 of the decree awards Robert al of hisemployment benefits except for those awarded
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toMarcia. Paragraph H- 14, describes the employment benefits excepted from those awarded Robert due
to their being set asde to Marcia. Paragraph H-14, however, is problematic because it does not clearly
and definitively describe who is to receive the post- February 17 options. On the one hand, it begins by
limiting the property awarded to Marciato fifty percent of the pre- February 17 options; on the other hand,
it ends by excepting from Robert=s property any post- February 17 stock options. It appearsthat adrafting
error occurred midway through the paragraph, making the entire provision incoherent. The exact wording
of paragraphs H-7 and H-14 iscrucid.

Paragraph H- 7 initialy awards Robert al options, but then exceptsfrom the award options
described in paragraph H-14. Paragraph H- 14 exceptsfrom Robert=s award Aan undivided one-hdf (2)
interestin . . . options granted . . . and vested before February 17, 20000 due to their being avarded to
Marcia. The paragraph goes on to describe Marciassaward to include one- haf of the optionsAgranted to
[Robert] and vested before February 17, 20000 and A[a] ny stock optionsgranted and/or vested to [ Robert]
... from and after the date of divorce, February 17, 2000.0 The paragraphs could be read as awarding
either Robert or Marcia dl of the Aoptions granted . . . after . . . February 17, 2000.0° The provisonis
patently ambiguous, and, in light of subsequent events, latently ambiguous. See Gulf Metals Indus., 993
SWw.2d a 804. Asareault, it fell to the district court to construe the paragraphs in the context of the
parties entire settlement agreement and in light of the circumstances present when the agreement was
reached. See Coker , 650 S.W.2d at 394.

The digtrict court=sorder implicitly found an ambiguity existed. Wehold asametter of law

that paragraphs H-7 and H-14, when read together, are ambiguous with regard to the disposition of the
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post-February 17, 2000 options. The next task is to construe the decree to effectuate the intent of the

parties without substantively changing the property divison.

What was the I ntent of the Parties?
Wemust determinethe intent of the parties regarding the post- February 17 options. Seeid.
Robert pointsto paragraphs W-7 and H-7 for proof that the partiesintended him to receive those options.
These paragraphs are generd grants of the options, but are based on a categorization and divison
contained in the ambiguous paragraph H-14. We believe that the best source for ascertaining the parties
intent is the mediated settlement agreement itself.®
The mediated settlement agreement, which was incorporated by reference into the fina

decree, providesin reevant part:

MEDIATED SETTLEMENT AGREEMENT
The undersigned parties to this agreement agree to compromise and settle the
claims and controversies between them. The parties wish to avoid potentidly protracted
and codly litigation.

1. Temsof the settlement are set out on Exhibit A attached to this agreement.

QDRO 50 % of 401k and 50 % stock options see exhibit-B

® Although the decree expresdy provides that it controls the agreement, the decree is ambiguous,
therefore, we must necessarily ook to the agreement.
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Attached to the agreement are Six pages of stock-option-account documentation. These pages appear to
have been computer generated on February 15, 2000, and contain information about the stock-option
grants dated July 17, 1998 and November 2, 1998. They are labeled Aex—B( and above that redacted
notation is handwritten, AExhibit>A: Page 5.0 Thereis no exhibit AB{ attached to the agreement.™

I nterpreting the mediated settlement agreement in conjunction with the attached pages, we
concludethat the partiesintended that Marciawould receivefifty percent of Robert=sstock options, and, at
thetime of the agreement, those stock options cond sted of what wasreflected in thereferenced pages. The
equd divison of the employment benefits was the heart of the parties agreement. The referenced pages
appear to have been attached for informationa purposes. The agreement does not say that Marciaisto
recaive fifty percent of whatever isreflected in the referenced pages. It providesthat Marciaisto receive
fifty percent of the stock options, and then it references pages showing the status of those stock options.
The question iswhat emphasisdid the parties place on these attached pages. Werethey intended to define
the extent of the stock options divided in the agreement or were they intended to be merely informational?

The mediated settlement agreement itsalf makes no mention of the February 17 date in
connection with thedivison of options. The agreement satsforthasimple, equd division of the employment
benefits. The first mention of February 17, 2000 in connection with thedivison of optionsisthe divorce
decree. The agreement was signed by both parties and their counsd, personaly. The decree was sgned

by the partiesand by Robert=sattorney, who aso signed for Marciass attorney, Awith permisson.f Wehdd

19 Clearly, these are the pages referred to in the agreement quoted above.
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that the district court was correct in concluding that the pages attached to the mediated settlement
agreement were not part of the substantive division of the options. The parties agreement isclear astothe
proportions of the divison, fifty-fifty. Had the partiesintended for lessthan al of the stock optionsexisting
a the time of divorce to be evenly salit, they could have included redtrictive language to that effect in the
agreement.

We find the court of appeds opinionin Zeolla indructive. There, the parties agreed
property divison and decree provided that the wife was entitled to a percentage of the husband-sretirement
benefits when the husband retired a age sixty-five. The husband, however, retired a age fifty-seven and
refused to pay benefitsto his ex-wife because hedid not retire at the age specified in the decree. The court
held that his early retirement reveded alatent ambiguity in the decree and made the decree so unspecific
that it could not be enforced through contempt. Zeolla, 15 SW.3d a 242. Thelatent ambiguity authorized
the court to clarify the decree. See Tex. Fam. Code Ann.™ 9.008(b).

The court held that the wife was entitled to recelve benefits despite the early retirement and
it adjusted the benefits to the wife proportionately to reflect the early retirement. 1d. The gppellate court
regjected the hushand-s complaint that the new order was an impermissible modification of thefind decree.
Id. The new order was found to be avdid darification of the origind decree because it did not dter the
essentid proportiond divison of the retirement benefits. 1d. The court reasoned that the new order did not
attach new lega consequencesto previous events and did not impair any vested rights. 1d. at 243.

Both hereandin Zeolla, events subsequent to the parties agreement rendered their divorce

decree ambiguous. In both cases, the decree attempted to divide property according to conditions that
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never occurred. Zeolla involved a discrepancy in the decree about the date of the employee-spouses
retirement which gaveriseto an ambiguity about thedivison of retirement benefits. The case now beforeus
revolves around a decree that attempted to divide employee benefits according to an ambiguous formula
based on an unrealized Adate of divorce.f Inboth cases, thelower court resolved the ambiguity by returning
to the heart of the parties agreement and implementing the basic percentage divison agreed to by the
parties. Thereisconsderablewisdom inresolving theambiguity infavor of thebasc divisoninitidly agreed
to by the parties.

We hold that the district court properly resolved the ambiguity inthiscase by effectugtingan
equal divison of the stock options. Based on the facts and circumstances in this case, the digtrict court

correctly reconciled the ambiguity without dtering the substantive divison of property intheorigind decree

CONCLUSION

We overrule Robert=s issue on gppea and affirm the digtrict court=s order.

Lee Yeakd, Justice
Before Chief Justice Aboussie, Jugtices Y eskel and Patterson
Affirmed
Filed: August 30, 2002
Do Not Publish
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