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The State gppedls an order granting appelleess motion to suppress evidence. Tex.
Code Crim. P. Ann. art. 44.01 (a)(5) (West 2002). In a prosecution for driving while intoxicated, the
trial court suppressed evidence of appellees breath test and the audio portion of the DWI video. We

will reverse the order and remand the cause for further proceedings.

FACTS
On December 10, 2000, appellee was stopped by an officer of the San Marcos Police
Department for an aleged treffic violation. At the conclusion of the traffic stop, appellee was arrested for
driving whileintoxicated (DWI). Appeleewastakento the Hays County Jaill where he was videotaped and
asked to submit aspecimen of hisbreath for andysis. Thearresting officer read appdleehisMirandarights

and asked gppdleeif hewould give up hisright to remain sllent and answer questions. Appelleedeclinedto



answer any questionsuntil he couldAmakeaphonecal.( Therefore, the officer did not ask any of the DWI
interview questions. Theofficer aso read gppellee the statutory warning contained in the DIC-24 form and
requested aspecimen of appelleesbreath. Appedleeagreedto provideabreath oecimen. Theofficer then
requested that appellee perform field sobriety tests on video, which appellee agreed to perform. The
videotaped interview concluded and appellee provided a breath sample.

Appellee tedtified in a pretrid hearing regarding the suppression of the results from the
breath test and suppression of the audio portion of the videotaped DWI interview. According to appellee,
hewasillegdly coerced into providing abreath sample. Appelleetedtified regarding aconversation he had
with the officer on the way to the jall. Appellee tedtified that he told the officer, AThisis redly
embarrasang.( Appelleesaid that in response, the officer went over an agendaregarding the procedures at
thejall and aso tated, AAslong asyou go dong with the program everything will work itself out.) Appdlee
testified that he took this to mean that appellee should be cooperative and that the officer would Ahdp me
[appdlleg] out asmuch ashecould . . . [m]aybelessentheblow . ... | dorrt know.( After thistime, no
other conversation took place between the officer and appellee until they arrived at thejall.

Appedleetedtified that but for the arresting officer-s statement in the car, hewould not have
taken the bresth test. The officer, who aso testified, could not recall whether he made the statement to
appdlee.

Thetrid court found that the officer had offered verba inducementswhich were understood
by appellee to be to his advantage if appellee cooperated and took the breath test. The court aso found

that these verba inducements were Ain addition to, and outsde of, the statutorily permissible language



outlined in Erdman v. State, 861 SW.2d 890 (Tex. Crim. App. 1993).0 Based on the finding that
appelleers consent to the test had not been voluntary, the court granted appelleess motion to suppressthe
results of the gppelleesbreath test aswell asthe audio portion of the DWI video. The State now appeals.

By two pointsof error, the State challengesthe suppression of the bregth test and the audio
portion of the videotaped interview. Initsfirst point of error, the State assertsthat the tria court erred in
suppressing the results of the breath test because the statement attributed to the arresting officer was not
specifically directed at the consequences of taking or refusing abreath test. Initssecond point of error, the
State argues that the trid court erred in suppressing the entire audio portion of the videotaped interview
because appellees performance of sobriety tests were non-testimonid in nature and therefore are not

subject to the sate and federd protections against compeled sdlf-incrimination.

STANDARD OF REVIEW

As a generd rule, appdlate courts should afford dmost total deference to atrid court=s
determination of the historical facts that the record supports, especialy when the trid court=sfact findings
are based on an evauation of credibility and demeanor. Combest v. Sate, 981 S.W.2d 958, 959 (Tex.
App.CAustin 1998, pet. ref-d); seealso Guzman v. Sate, 955 SW.2d 85, 89 (Tex. Crim. App. 1997).
The appellate courts should afford the same amount of deference to trid courts: rulingson Agpplication of
law to fact questions,i also known as Amixed questions of law and fact,§ if the resolution of those ultimete
questionsturnson an evauation of credibility and demeanor. Combest, 981 SW.2d at 959. Theappellate
courts may review de novo Amixed questions of law and fact@ not faling within this category. 1d. at 960;
see Villarreal v. State, 935 SW.2d 134, 139 (Tex. Crim. App. 1996) (McCormick, P.J., concurring) (if
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the trial court Ais not in an appreciably better positionf) than the gppellate court to decide the issue, the
gppellate court may independently determine theissue while affording deferenceto thetrid courtsfindings
on subsdiary factud questions). Sincethetrid court wasin no better a position than we are to judge the
coercive naure of the arresting officer=s statement and since resolution of the issues does not turn on an

evauation of credibility and demeanor, we review the trid court=s decison de novo.

DISCUSSION

Section 724.015 of the trangportation code mandates that before an officer may request a
breeth specimen from a person arrested for driving whileintoxicated, the officer must inform the person of
two consequences of refusing to submit a specimen: (1) the refusad may be admissible in a subsequent
prosecution, and (2) the persorrsdriver:=slicensewill be automaticaly suspended. See Tex. Transp. Code
Ann. * 724.015(1)-(2) (West 1999). Implicit in the requirement of these warnings is the importance of
ensuring that the suspect=s decision to submit isAmade fredly and with acorrect understanding of the actua
gtatutory consequences of refusa.l Texas Dept. of Pub. Safety v. Rolfe, 986 S.\W.2d 823, 825 (Tex.
App.BAustin 1999, no pet.) (quoting Erdman, 861 SW.2d at 893). A decision to submit to abreath test
isvoluntary only if it is not the result of physica or psychologica pressures. Seeid.

The State argues in itsfirgt point of error that the statement made by the arresting officer
does not amount to a verba inducement thet fals outside the permissible language outlined in Erdman
because the statement was not specifically directed at the consequences of taking or refusing a bregth test.
In Erdman, the defendant was given the proper statutory warnings before giving a breath specimen, but
was a0 given two additiona warnings: that failure to provide the specimen would result in DWI charges
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being filed againg him, and that he would be placed injail that night. Erdman, 861 S\W.2d at 892-94. It
was not until the suspect received these additiond warningsthat he consented tothe bresth test. 1d. a 893-
94. The court expressed its concern that giving extra- statutory warnings could coerce asuspect into giving
aspecimen and thus undermine the satutess purpose of ensuring that the decision ismade fredy without the
influence o psychologica pressure. Id. a 893. Applying this concern to the specific facts before it, the
court concluded that the trid court abused its discretion by refusing to suppressthe breath-test results. 1d.
at 894. The court=s basisfor its holding was twofold: (1) the nonstatutory warnings given were of atype
that wouldAnormdly result in considerable psychologicd pressurefl to agreeto give abreath sample, and (2)
the record was devoid of evidence that the extra information had no bearing on the suspect=s decison to

consent. 1d.

Did Appellee Receive Non-Statutory Warnings?

Appdleearguesthat hisconsent to the breeth test wasinvoluntary because hewasverbaly
induced by the arresting officer to take the breeth test. Appellee complains that these inducements went
beyond the permissible satutory language set forth in Erdman. Appellee dlamsthat the arresting officer

made two statements to appellee during the arrest which coerced the appellee into taking a breath test.

Firdt, gppellee clamsthat at the time he was arrested, he did not intend to take the breath

test.” It was only after the arresting officer-s aleged statement in the car that Aaslong asyou go dong with

! During his tesimony at the suppression hearing, the following exchange took place between
gopellee and his atorney:



the program everything will work itself out( that appellee decided he would submit to abresth test. In his
brief, appellee claimsthe above statement meant that appellee was expected to submit to abreath test and
therefore, his consent was involuntary. However, there is nothing in the record to support that that was
appelleesunderstanding of the stlatement. In fact, according to appeleessown testimony, heinterpreted the
officer=s satement only to mean that gppellee should be cooperative and give the officer any information
appellee could and that the officer would help gppellee out as much as the officer could.
In Sandoval v. State, this Court emphasized that when extra-datutory warnings of

consequences of arefusal to submit to the breath test are given, consent may be considered to have been

involuntary. Sandoval v. State, 17 SW.3d 792, 795 (Tex. App.CAustin 2000, pet. ref-d) (citing Rolfe,

Attorney:  Were you going to take a bresth test?

Appdlee | did not plan onit, no, Sir.

Attorney:  Did you have any desire to take a breath test at that point in time?
Appelee No, Sir.

Attorney:  All right. What was said by Officer Paermo to persuade you or cause
you to change your mind?

Appdlees  Wdl, after | made the comment of thisisembarrassing hekind of B saidB
he kind of just went over thelittle agenda, first wesll do thisand then wesll
do this, and | go okay. And then he goes, AAslong asyou go dong with
the program everything will work itsalf out.(

Attorney:  What did you take that to mean?
Appdlees Badcdly | B | would be as cooperative and | would give him any

information he can B or that | can and hewould help meout asmuch ashe
could.



986 SW.2d at 827). Infact, caselaw generdly focuses only on extra- statutory warnings of consequences
of refusing abreath test. See, e.g., Erdman, 861 S.W.2d at 893-94; Rolfe, 986 S.W.2d at 826; see also
Ewerokeh v. State, 835 SW.2d 796, 796 (Tex. App.CAustin 1992, pet. refd); State v. Sdls, 798
S.W.2d 865, 866 (Tex. App.C Austin 1990, no pet.) (pre-Erdman casesa so cons dering extra- datutory
warnings of refusd to teke test). In Erdman, the court of crimina gppealsfocused itsanadyssexcusvey
on the extra-gatutory warnings concerning the consequences of refusing the test. See Erdman, 861
S.W.2d at893-94. TheErdman court indicated that awarning of additiona, nonstatutory consequences
of refusa wasinherently coercive and would giveriseto theinference that the consent was coerced, shifting
the burden to the State to present evidence that the consent was in fact voluntary. Seeid. However, in
Sandoval and Rolfe, this Court said it is not enough Smply to show extra-tatutory warningsof any kind
were given; in the abosence of an extra-datutory warning that is inherently and necessarily coercive, the
defendant must also show aAcausa connection between [the] improper warning and the decision to submit
to abreath test.f Sandoval, 17 SW.3d at 796; Rolfe, 986 S.W.2d at 827. If the extra-statutory warning
isnot related to the consequences of refusing abreeth test, the burden remains on the appellant to show the
extra-gatutory warnings actualy coerced his consent.

At the time the arresting officer made the statement Aas long as you go dong with the
program everything will work itself out,@ it was rot made in the context of taking a breeth test. The
gatement was madein the officer=scar ontheway tothejail. 1t wasaresponseto appelleess comment that
Altlhisisredly embarrassing.i' The officer had not asked appellee if he wished &t that time to submit to a
bresth test. Furthermore, the officer was not informing appel lee of the two statutory conseguencesthat may

result when a person refuses to submit a bresth specimen {.e., the refusd may be admissble in a
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subsequent prosecution and the persorrs driver=slicensewill be automaticaly suspended). Appelleessown
testimony indicated that the entire conversation during the drive back to the jail conssted of his statement
that this was embarrassing and Officer Permo-s response that Aaslong asyou go aong with the program
everything will work itsdf out.i Additionally, when asked what hetook that to mean, appellee stated thatAl
would be as cooperative and | would give him any information he carnBor that | can and hewould help me
out as much ashe couldf The officer=sfirst satement was not an extra- gatutory warning concerning the

consequences of refusing a breath test, as indicated by gppellees own testimony.

If given, was the non-statutory warning actually coercive?

Evenif weassumethat the only reasonable congtruction of the exchange between the officer
and appdlee in the car is that the officer improperly gave appellee an extra-statutory warning, that fact,
ganding done, does not automaticdly invaidate gppelleers consent to the breath test. Since the warning
was not in relation to the refusal to take a breath test, appelleers consent wasinvdid only if the additiond
warning actudly coerced him into submitting to the test. Appellee has the burden to show a causd
connection between an extra- tatutory warning and the decison to submit to abreath test. See Sdlls, 798
S.W.2d at 867; seealso Rolfe, 986 SW.2d at 827. Therecord containsno evidencethat appelleewasin
any way affected by the dleged coercive statement.  The Statement was not made in the context of
preparing to take a breath test nor wasit madein the context of giving gppellee statutory warnings. Wefind
no causal connection between the extra-statutory warning and the decision to submit to a breeth test.

Therefore, we hold that the tria court erred in suppressing the results of the breath test.



Appellee gates in the fact section of his brief that the arresting officer made a second
statement which coerced appellee into submitting to the breeth test. Appelee clams that the officer
indicated that if hewould take thetest the officer would help him out as much as he could and would notein
hisreport that appellee was polite and cooperative. Although appelleerefersto this statement, he does not
provide an argument with respect to the statement. Tex. R. App. P. 38.1(h). Thus, this argument is
inadequately briefed and the complaint isthereforewaived. However, assuming appellee had provided an
argument in hisbrief, thereisnothing in the record to support appelless assertion.? Appeleefailed to darify
who made the statement, when it was made, and what Atesti appellee was referring to. The Atest(l that
appelleewasreferring to could have been afield sobriety test or abreathtest. Asaresult of appelesslack
of clarification with respect to the statement, at most we have the statement occurring at some point in the
evening, requiring an unreasonable inference that the statement was made in the context of giving abregth
test or in the context of informing appellee of proper statutory warnings.

Additiondly, after areview of the record, it appears gppellee negates and underminesthe
effect of the second statement on his consent to take a bresth test. When questioned at the suppression

hearing by hisattorney about what influenced hisdecision to take the breath test, appellee responded that it

2 On redirect examination, the defense attorney asked the following, Alt:s my understanding also
that prior to the breath test being given therewas sometype of discussion between you and Officer Pdermo
about, >If you do the test I =1l make surethat | include somewords. . . to your advantage,: or something like
that. Do you know what I-mtaking about? In response, appellee answered, Alf you do thistest Il make
sure | put in my report that you were polite and cooperative.)



wasthe first statement, Aaslong asyou go aong with the program everything will work itsalf out@ that made
him change his mind. Therefore, we hold the second statement was not an extra-statutory warning
concerning the consequences of refusing a breath test. Even assuming it to be awarning of some kind,
appellee did not carry his burden of showing a causa connection between the improper warning and the

decison to submit to a breath test.

Did thetrial court err in suppressing the entire audio portion of the vi deotape?

In its second point of error, the State argues that the trid court erred in suppressing the
entire audio portion of the videotaped interview because the gppd | ee-s performance of sobriety testsisnon
testimonia in nature and therefore not subject to the sate and federd protections against compelled salf-
incrimination. The State does not take issue with the courts suppression of the audio portion of thevideo
that relates to gppdl leessinvocation of theright to counsd or any questions that would congtitute custodial
interrogation. Totheextent thetria court suppressed the entire video, gppellee stipulatesthat the State may
introduce into evidence the audio portion of the video for dl but appeleesinvocationsof counsd and any
interrogation that occurred theresfter.

The trid court=s suppresson of the entire audio conflicts with decisions by the court of
crimind appeds. See Gassaway v. State, 957 SW.2d 48 (Tex. Crim. App. 1997); Jonesv. State, 795
SW.2d 171 (Tex. Crim. App. 1990). In both Gassaway and Jones, the court of crimind gppeds held
that audio tracks from DWI videotapes should not be suppressed unless the police conduct cdls for a
testimonia response not normdly incident to arrest and custody. The court went on to say that police

requests that a suspect perform sobriety tests and directions on how to perform the tests do not congtitute
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Ainterrogation.f Gassaway, 957 S.W.2d at 50; Jones, 795 SW.2d at 176. Additiondly, the court
concluded that recitation of the aphabet and counting backwards are not testimonia. They are physica
evidence of thefunctioning of the defendant=smenta and physica faculties, providing aphysica exemplar of
the suspectz=smanner of speech at thetimeof arrest. Gassaway, 957 S.W.2d at 50; Jones, 795 SW.2d at
175. Wehold that it was error for thetria court to suppressthe entire audio portion of the videotape; the
only portions of the audio that should have been suppressed are appelleessinvocation of theright to counsd

and any interrogation that occurred theregfter.

CONCLUSION
Having concluded that thetrial court erred in suppressing the results of the breeth test and
suppressing the entire audio portion of the videotape, wereverse the order and remand the causefor further

proceedings consstent with this opinion.

David Puryesar, Jugtice
Before Justices Kidd, Patterson and Puryear
Reversed and Remanded
Filed: September 26, 2002
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