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Thisjurisdictiona dispute between two sster state courtsover acustody determinationfals
squardy within the Uniform Child Custody Jurisdiction and Enforcement Act (the UCCJEA)." See Tex.

Fam. Code Ann. " * 152.001-.317 (West 2002). Custody proceedingswereinitiated in the superior court

! The UCCJEA is the successor statute to the Uniform Child Custody Jurisdiction Act (the
UCCJA). The National Conference of Commissioners on Uniform State L aws adopted the UCCJEA in
1997 to (1) addressinconsi stent interpretations of the UCCJA, (2) provide clearer sandardsfor exercisng
jurigdiction, and (3) providearemedid processto enforceinterstate child custody determinations. Uniform
Child-Custody Jurisdiction & Enforcement Act (UCCJIEA), 9 U.L.A. 649-50 (1999) (Prefatory Note).
The Texas Legidature amended the family code and replaced the UCCJA with the UCCJIEA in 1999.
Uniform Child Custody Jurisdiction & Enforcement Act, 76th Leg., R.S, ch. 34, * 1, 1999 Tex. Gen.
Laws 52. Throughout this opinion, we refer to Texass version of the UCCIEA, which is subgantialy
identical to the uniform Act, unless we indicate otherwise.



of Cdifornia, San Joaquin County (the California.court) in 1993 when appellee DebraKay Schmidt filed for
separation and then for divorce from appellant Manud E. Ssavedra. Initidly, Schmidt was awarded
physica custody of the children, while Saavedra was granted only supervised vidtétion. Years later,
Schmicit fled to Texaswith the childrenin violation of the Cdiforniacourtsorders. Incensed by Schmidt=s
conduct, the Cdifornia court awarded sole lega custody of the children to Ssavedra, a convicted child
molester who had never enjoyed unsupervised vigtation with the children; it further ordered no contact
between Schmidt and the children. Following a series of legd proceedings and alegations of unseemly
conduct by the parents, the Texas Department of Protective and Regulatory Servicesinvolved itsdlf inthe
dispute. A Texascourt assumed temporary emergency jurisdiction and entered temporary ordersregarding
the placement of the children. Seeid. * 152.204. Following the directives of the UCCJIEA, the Texas
court attempted to communicate on severd occasons with the Cdifornia court, which enjoyed exclusve
continuing jurisdiction under the Act. Seeid. ™" 152.204(d), .202. Anextraordinary twist in thiscasenot
contemplated by the UCCJEA has been the Cdifornia court=s continued refusal to communicate with the
Texas court regarding its concerns for the protection of these children. Despiteits best efforts, the Texas
court was unableto secure an acknowledgment from the Cdiforniacourt thet upon their returnto California,
the childrerrs best interests would be addressed and they would not be placed in the home of Saavedra
before that court required acomplete home study and formulated atrangition plan. Without such assurance,
the Texas court refused to enforcethe Cadiforniaorder and entered additional ordersregarding the custody

of the children; those orders are the subject of this appedl.



Saavedra asserts that the Texas court erred in refusing to enforce the ordersissued by the
Cdifornia court and lacked jurisdiction to modify those orders or enter new orders because exclusive
continuing jurisdictionremained in Caifornia. Theattorney ad litem for the children suggeststhat the Texas
court could assume jurisdiction under the Hague Convention and could properly modify the Caifornia
order. Wergect the ad litemrs arguments and conclude that thetria court lacked jurisdiction to modify the
Cdlifornia orders, however, we construe the orders as temporary orders rendered pursuant to the Texas
court=s continued exercise of temporary emergency jurisdiction. Because this Court is generdly without
jurisdiction to consider appedls of temporary orders, seeid. * 105.001(e) (West 2002), we dismiss this

apped for want of jurisdiction.

BACKGROUND
Saavedra, a Chilean citizen, married Schmidt in Cdiforniain June 1991. The parties
separated in August 1993, Under the temporary orders in effect for dmost four years, Schmidt and
Saavedramaintained joint lega custody of their two young daughters, but Schmidt was awarded primary
physicd custody. Saavedra was granted only supervised vistation, presumably because of a recent

conviction for child molestation involving afamily member.? Both partieswere prohibited from removing the

2 Although the record filed with this Court does not indude the details of thiscriminal conviction, it
gppearsthat Saavedrawas convicted of sexualy molesting Schmidtstwe ve-year-old niecein Cdiforniain
1992. Hewas placed on probation for the offense but continued to register as a sex offender.



girlsfrom Cadiforniawithout prior gpprova from the other parent or the Cdiforniacourt. In August 1997,
Schmidt filed a petition in the California court seeking dissolution of the marriage.

Shortly after filing for divorce, Schmidt moved to Texaswith the children without providing
noticeto Saavedraor the Californiacourt. Once Schmidt=swhereabouts were discovered, shewas served
with an order to appear in the Cdiforniacourt for further custody proceedings. In April 1999, the dispute
wasreferred to mediation. Inthe meantime, Saavedraand Schmidt agreed to maintainjoint lega custody of
the children, but Saavedra continued to be limited to supervised visitation until the date of mediation. On
May 6, Schmidit filed in Cdiforniaapetition seeking modification of the custody and visitation arrangements,
she as0 asked the Cdifornia court to decline jurisdiction and transfer the matter to Texas. The Cdifornia
court refused to relinquish jurisdiction and st the modification hearing for July 29. After severd
continuances, the hearing commenced on October 15, 1999. Although the court had ordered her to
producethe children, neither Schmidt nor the girlswere present at the hearing. Schmidt=s counsel gppeared
on her behdf. Following the hearing, the Cdifornia court changed the temporary orders to award sole
physica and legal custody of the children to Saavedra, and ordered that Schmidt have no contact with the

children (the October 1999 order).? The Cdiforniacourt:s decision was based in part on Schmidt=sfailure

® The order was|ater modified after Schmidt apprised the court of aCaliforniafamily code statute
that provides ANo person shdl be granted physica or legd custody of, or unsupervised vigtation with, a
childif the personisrequired to beregistered asasex offender . . . wherethevictimwasaminor, . . . unless
the court findsthet thereis no Sgnificant risk to the child and statesits reasons in writing or on the record.g
Cal. Fam. Code * 3030(a) (West Supp. 2002). The Cdifornia court accordingly included the specid
findings mandated by the statute, concluding that Saavedra poses no significant risk to the children based on
the evidencein therecord, including Saavedras sex offender program counsel or=sopinion that Saavedrais
Aa minimd risk of reoffending aslong as he maintains sobriety.(
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to comply with itsordersthat she not removethe children fromitsjurisdiction.* Schmidt was again ordered

to return the children to Cdifornia, which she refused to do.

* Initsorder, the Cdifornia court stated that its decision was mandated by thefollowing findings:

1.

2.

[Schmidt] hasfaled to comply with prior court orders relating to the children.
[Schmidt] has refused to alow supervised visits with the respondent, father.

[Schmidt] has fled the jurisdiction to the [Sic] defeat the respondent, father=s
vigtaion rights.

[Schmidt] has fasely claimed that respondent, father, raped her.

[Schmidt] has attempted to have respondent, father, deported.



[Schmidt] has engaged in child dienation by telling the children the respondernt,
father, isabad person and by keeping the children away from him.

The respondent, father iswilling to share the children with the petitioner, mother
and the mather is not willing to dlow father to vist the children.

[Schmidt] has agreed to share parenting orders with no intent to carry out that
agreement or comply with those orders.



In February 2000, the Texas Department of Protective and Regulatory Services (the
Department) filed an origind petition affecting the parent-child rdaionship in Travis County. The Texas
court awarded temporary managing conservatorship to the Department after finding an immediate need for
theissuance of temporary ordersand theremoval of the girlsfrom the home of Schmidt.> InJune, Seavedra
responded to the Department=ssuit by filing aspecid appearance, pleato thejurisdiction, request for court
to declinejurisdiction, and an origina answer. Saavedraa sofiled arequest to regiger the Cdiforniacourt-s

October 1999 order and a petition to enforce it by delivering the children to him. Seeid. * 152.305.

® |t appears that Californiawas atempting to extradite Schmidit to face criminal charges for child
concealment, and while the Cdifornia court had informed the Texas court that it would be ingppropriate to
return the children to Saavedra, no other arrangements were in place.



OnJduly 5, 2000, thetrid court held achapter 262 hearing, seeid. * 262.201 (West 2002),
and considered Ssavedrars enforcement action. During the hearing, the trid court judge informed the
parties that she had attempted to communicate with the Californiacourt pursuant to section 152.112 of the
UCCJEA. Seeid. " 152.112 (West 2002). Thejudge remarked that during her initia conversation with
Commissioner Robin Appel,® thejudge presiding over the disputein Cdifornia, the commissioner agreed to
review the file, consder the big picture and the needs of the children, and call the Texasjudgethefollowing
day.” Ninemonths|ater, the Texasjudge had not heard from the Cdiforniajudge, and subsequent requests
for court documents had gone unanswered. The Texasjudge remarked that the Cdiforniacourt had failed
to consider the best interests of the children or to conduct a thorough home study before awarding sole
custody of the children to Saavedra, despite his conviction for sexua molestation of ayoung girl. Thetrid
court thusannounced that it was assuming temporary emergency jurisdiction of the children who wereliving
in Texas, the court then appointed the Department and Schmidt joint temporary managing conservators, and
granted Saavedra supervised vistation.

Following the July 5 hearing in Texas, an ex parte hearing was held in the Cdiforniacourt on

Saavedras application to modify the October 1999 custody order. The court modified itsearlier order by

® Commissioner Appeks role in Cdlifornia is equivaent to the role of a family court master or
asociate judge in Texas.

’ The record filed with this Court includes amemorandum prepared by Judge Meurer, the Texas
judge, recording the details of her conversation with Commissioner Appel. See Tex. Fam. Code Ann. *
152.110(f).



directing that the children be placed with the Alameda County Child Protective Services® (CPS) upon their
return to Cdifornia. The modified order stated that the California court continues to maintain exclusve
juridiction under the UCCJEA. At no point did the Cdifornia court mention the best interests of the
children, see Cal. Fam. Code " 3020 (West Supp. 2002), or require aninvestigation to assure their safety
in Saavedras care. Nor did the Cdifornia court advise the Texas court of this modification.

In August 2000, Saavedrafiled with the Texas court amotion for further orders, apleato
thejurisdiction, and arequest for the Texas court to declinejurisdiction regarding the custody rights of these
parents. Saavedra attached a copy of the California court:s modified custody order, directing that the
children be placed with the Alameda County CPS upon their return to Cdifornia. A hearing was held on
August 14, during which the Texas court expressed its dissatisfaction with the Alameda County CPS's
Awoefully inadequatell home studies, thefailure of the Cdiforniacourt-s ordersto addressthe best interests
of the children, and the Cdifornia court=s continuing refusal to communicate with the Texas court. On that
same day, the Texas court Sgned the temporary order memoridizing its earlier ruling following the July 5
hearing. This temporary order, dated August 14, 2000, was to remain in effect for one year or until the
Cdiforniacourt entered afinal decreeof divorce. In December 2000, althoughit till had made no attempt
to communicate with the Texas court, the Cdifornia court rendered a find judgment of dissolution of

marriage, in which it merdly affirmed the Acurrent custody order.g

8 1t gppearsthat Ssavedra had moved from San Joaguin County to Alameda County by thistime.



In May 2001, Saavedra filed an amended petition for enforcement of child custody
determination, requesting that the Texas court grant immediate physical custody of the girlsto the Alameda
County CPS. The following month, the attorney ad litem appointed by the Texas court to represent the
children filed amotion asking the Texas court to assume jurisdiction of this custody dispute and to modify
both the Cdliforniacourt-s order and the Texas court-stemporary order. The Texascourt held ahearingon
June 25, 2001 on Saavedras petition for enforcement and the ad litenrs motion to assumejurisdiction and
modify the exigting custody orders.

At the hearing, thetria court heard from several witnesses, including AnnaWarde, acase
worker with the Department. Warde opined that the home study conducted by the Alameda County CPS
was Aprobably to date the worse [sic] home study I-ve ever seen.(| According to Warde, the home study
was based entirdly on information supplied to the investigating agency by Saavedrahimself. Not only did it
appear that the Alameda County CPS had performed an inadequate home study, but the California court
gtill refused to communicate or cooperate with the Texastrid court, causing the Texasjudgeto exclamin
frudration: Aln my years on the Bench, | have not experienced a Situation where | have not had a Court
respond to my requests, or attempt to cooperate with an agency for the best interest of the children; which
makes me question whether they have ever attempted to consider fully the best interest of these childrenin
light of al the changes that have occurred.(

Faced with these circumstances, the Texas court signed two orders on September 20,
2001, memoridizing its rulings following the June 25 hearing. The combined effect of the orders was to
deny Saavedras petition for enforcement, name Schmidt as sole managing consarvator of the children and
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Saavedra as possessory conservator, and mandate that all prior orders of the Texas court remain in full

force and effect. Saavedrars complaints about the two orders have been consolidated on appedl.

DISCUSSION
Though he raises a number of issues on apped, Saavedra essentialy asks this Court to
determine (1) whether the Texastrid court exceeded itsjurisdiction in entering the two September 2001
orders and (2) whether the court erred in refusing to enforce the Cdifornia custody orders. The Texas
court relied on three grounds for exercising jurisdiction: (1) Texas had become the home date of the
children; (2) the trid court was exercisng temporary emergency jurisdiction; and (3) the trid court could
properly exercise modification jurisdiction because this state isamore appropriate or convenient forum for
addressing the needs of the children:
The Court further findsthat DEBRA KAY SCHMIDT has been adomiciliary of
the State of Texas and a resident of Travis County for more than 6 consecutive months

immediately before the commencement of thischild custody proceeding. During thistime,
the children have lived with DEBRA KAY SCHMIDT pursuant to ordersof thiscourt . . .

The Court further finds that this court has invoked temporary emergency
jurisdiction over the parties and subject matter of this suit under the authority of Texas
Family Code * 152.204. . .. The Court further findsthat this Court isamore gppropriate
forum to consider the child custody issues pertaining to the children the subject of this suit
and that it is gppropriate for this Court to proceed with this modification action.

Inrefusing to enforce the California court-s custody determinations, the Texas court not only

relied on its assumption of temporary emergency jurisdiction, but also referred to the parties agreement to
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be bound by the Hague Convention on the Civil Aspectsof Internationa Child Abduction (the Convention),
Oct. 25, 1980, 19 1.L..M. 1501, suggesting that the Convention provides an additiona basisfor itsrefusd

to enforce the Cdifornia court orders:

The Court further finds that by itsincorporation of dl prior orders, the Cdifornia
Judgment further requires that the provisions of the prior Order Pursuant to Stipulation
rendered on or about April 21, 1995 (and filed on April 26, 1995) shall apply to
MANUEL SAAVEDRA and DEBRA KAY SCHMIDT. That Order requires that
MANUEL SAAVEDRA and DEBRA KAY SCHMIDT Ashdl abide by the 1980 Hague
Convention on the Civil Aspects of International Child Abductions and the Internationa
Child Abduction Remedies Act (P/L/ 100-300), and that these laws may be used to
enforce any custody disputes in regard to the Stipulation filed with the Superior Court of
Cdifornia, County of San Joaquin.(

The issues raised on apped are governed by the UCCJEA, adopted by Texasin 1999.
Uniform Child Custody Jurisdiction & Enforcement Act, 76th Leg., R.S, ch. 34, * 1, 1999 Tex. Gen.

Laws 52. The UCCJEA is the successor statute to the Uniform Child Cugtody Jurisdiction Act ( the

UCCJA) and shares its god of resolving custody disputes between geographicaly separated parents.

® On April 26, 1995, the California court issued an order pursuant to a stipulation signed by
Schmidt and Saavedra, in which they agreed to be bound by theterms of the Hague Convention on the Civil
Aspects of International Child Abduction and the Internationa Child Abduction Remedies Act. See 42
U.SCA. "" 11601-11610 (West 1995 & Supp. 2002). Presumably, the parties entered into this
agreement because Saavedrais a citizen of Chile and a permanent resdent of the United States.
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Phillips v. Beaber, 995 SW.2d 655, 659 & n.2 (Tex. 1999); InreMcCoy, 52 S.\W.3d 297, 302 (Tex.
App.CCorpus Christi 2001, orig. proceeding). The UCCJA was designed to:
(1) Avoidjurigdictiona competition and conflict with courts of other States in matters of
child custody . . . ;

(2) Promote cooperation with the courts of other Statesto the end that acustody decree
isrendered in that State which can best decide the case in the interest of the child;

(3) Discourage the use of the interstate system for continuing controversies over child

custody;

(4) Deter abductions of children;
(5) Avoid rditigation of custody decisons of other Statesin this State; and

(6) Facilitate the enforcement of custody decrees of other States.

Uniform Child- Custody Jurisdiction & Enforcement Act (UCCJEA) * 101 cmt., 9 U.L.A. 657 (1999).

M odification

Saavedra complainsthat thetrid court erred in exercising subject matter jurisdiction over
the children to modify the Cdifornia custody orders. He asserts that Cdifornia had exclusive continuing
jurisdiction pursuant to the UCCJEA, and that California had expressly refused to decline that jurisdiction.
Because subject matter jurisdiction isaquestion of law, we apply ade novo standard of review. Mayhew
v. Town of Sunnyvale, 964 SW.2d 922, 928 (Tex. 1998). Generdly, a court that has jurisdiction to
make an initid child custody determination retains exclusive continuing jurisdiction over future custody
disputes. Tex. Fam. Code Ann. * 152.202. Alnitid child custody determingtioni refersto the first child
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custody order concerning a particular child. 1d. * 152.102(8). Under the UCCJEA, a court has
juridictionto makeaninitia child custody determination if the statein which the proceeding isinitiated is (1)
the home state of the child on the date of the commencement of the proceeding, or (2) wasthe home State
of the child within Sx months before the commencement of the proceeding and aparent continuesto livein
that state. 1d. " 152.201. Inthiscasg, it isundisputed that Cdiforniawas the home state of the children
and properly exercised jurisdiction in making the initia child custody determination.

Generdly, the court that made the initid child custody determination (in this case, the
Cdiforniacourt) will retain exclusve continuing jurisdiction over ongoing custody disputes, unless (1) that
court determines that the children and one parent no longer have asignificant connection with the sate and
subgtantial evidence is no longer available there concerning the childrerrs care, protection, training, and
personal relationships; or (2) ether that court or acourt of another state determinesthat the children and the
childrerrs parents no longer residein the state. 1d. * 152. 202. Here, the California court made no such
determination. And because the father continues to resde in California, the Texas court could not have
determined that the children and the childrerrs parents no longer resdein Cdifornia Seeid.; UCCJIEA *
202cmt. 1,9 U.L.A. 674; seealso InreBellamy, 67 S\W.3d 482, 484 (Tex. App.CTexarkana2002, no
pet.) (holding that so long as one parent lives in origina decree date, that state is only one that can
determine whether jurisdiction continues). The Texas court=s determination that Schmidt and the children
have resded in Texasfor more than Sx consecutive months before the commencement of the modification
auit filed in Texasis of no sgnificance. The Cdlifornia court retains exclusive continuing jurisdiction and is
the only state that can determineif it will continue to exercise that jurisdiction.
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Absent the Cdlifornia court=s relinquishment of thet exclusive continuing jurisdiction, the
Texas court waswithout jurisdiction to modify the Cdiforniaorders. A court of thisstate may not modify a
custody determination made by the Cdifornia court unless (1) the Cdifornia court determinesit no longer
has exclusive continuing jurisdiction or that acourt of thisstate would be amore gppropriate forum; or (2) a
court of this state or the California court determines that the children and their parents no longer resdein
Califomia™ Tex. Fam. Code Ann. " 152.203. Neither circumstance exists in this case. It is of no
conseguence that the Texas court determined that it was a more appropriate forum; the California court
must make this determination before a court of this state may modify the California court=s child custody
determinations™ We agree with Saavedra that the Texas court erred to the extent that it attempted to

exercise subject matter jurisdiction and modify the custody rights of these parents.

1% The modifying court must also have jurisdiction to make an initia custody determination under
section 152.201(a)(1) (home state jurisdiction) or 152.201(a)(2) (significant connectionsjurisdiction). Tex.
Fam. Code Ann. * 152.203.

1 |nits modified custody order dated July 25, 2000, the California court specifically statesthat it
Ahas and maintains pursuant to the UCCJEA . . . exclusve home-gatejurisdiction over dl issuesrelating to
the custody of the minor children of this marriage.i
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Having found that the Texas court did not have jurisdiction to modify the Cdiforniacustody
orders, we need not address Saavedrars complaint that the Texas court should have declined to exerciseits

jurisdiction under the Aclean handsi section of the family code™® Seeid. " 152.208.

The Hague Convention

Saavedradso complainsthat thetria court erred by exercising subject-matter jurisdiction
under the Hague Convention because this case does not involveinternational child abduction. In choosing
to apply the Convention, the court relied on aprior Californiacourt order in which Schmidt and Saavedra
agreed to be bound by the Convention.*®* The court cited the Convention asabasisfor refusing to enforce

the Cdlifornia court=s child custody determination:

2 We note that section 152.208 is not intended to restrict a court:s exercise of temporary
emergency juridiction. Tex. Fam. Code Ann. * 152.208 (AEXcept as otherwise provided in Section
152.204 [the temporary emergency jurisdiction statute] or other law of thisstate, . . . .0). Thus, wedo not
address the effect of Schmidt:s conduct on the court=s exercise of temporary emergency jurisdiction.

3 The parties presumably entered into this agreement because Saavedraisacitizen of Chile. If the
controversy here were internationa in nature, there is no dispute that the parties would be bound by the
Convention with or without their agreement, as Chile is asignatory to the Convention.
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The Court finds thet the children have now settled into their environment in the
home of Respondent DEBRA K. SCHMIDT. See Article 12, Hague Convention. The
Court finds that agraverisk that return of the children the subject of thissuit to MANUEL
SAAVEDRA would expose the children to physical or psychologica harm or otherwise
place the children in an intolerable Stuation. See Article 13(a), Hague Convention.

The Hague Convention was established in 1980 to provide aremedy for internationa child
abductions. Hague Convention, Preamble; International Child Abduction Remedies Act, 42 U.SCA. "
11601(a)(4) (West 1995). It provides an international complement to the UCCJEA and the federd
Parental Kidnaping Prevention Act (the PKPPA), 28 U.S.C.AA. " 1738A (West 1994 & Supp. 2002). See
42 U.S.C.A. " 11603(h) (West 1995). The remedies available under the Convention may be invoked
when themoving party establishesby apreponderance of the evidencethat (1) heor she had lawful custody
rightsto the child when the child was wrongfully removed; (2) the child waswrongfully removed or retained
from his or her habitua resdence; and (3) at the time of remova, those custody rights were actualy
exercised. 42 U.S.CA. " 11603(e)(1); Inre Prevot, 59 F.3d 556, 560 (6th Cir. 1995). Even if these
requirements have been satisfied, a court=s duty to order return of a wrongfully removed child is not
absolute, and the two provisions cited by the Texas court set forth grounds upon which return may be
denied. In other words, acourt may declineto return the child if (1) return proceedings are commenced a
year or more after the wrongful remova and the child is settled in his or her new environment, Hague

Convention, Article 12, or (2) thereisagrave risk that return would expose the child to physica harm or

place the child in an intolerable Stuation, Hague Convention, Article 13(b). Seealso 42 U.S.CA. *
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11603(e)(2); Hague Internationa Child Abduction Convention; Text and Legd Andysis, 51 Fed. Reg.
10,494, 10,510 (March 26, 1986).

Here, the Texas court appears to have relied on exceptions to mandatory return of the
children under the Convention even though neither party invoked the remedies avalable under the
Convention. The Convention is intended to deter abductions by promoting enforcement of facidly vaid
orders subject only to one of the exceptions, wrongful remova of achild will not gain the abductor anew
foruminwhich to resolvethe custody dispute. 42 U.S.C.A. " 11601(b)(4) (Convention doesnot empower
courts to determine merits of custody clams); Friedrich v. Friedrich, 983 F.2d 1396, 1400 (6th Cir.
1993). Moreimportantly, however, the dispute between Schmidt and Saavedraisan interstate dispute; the
Convention only applies to child abduction cases that are internationd in nature™ See 42 U.S.CA. "
11601(b)(3)(A). Thus, despitethe parties agreement to be bound by the Convention, the Convention does
not govern this jurisdictiond dspute between Texas and Cdifornia.  Furthermore, the Convention is
intended to complement not supplant the goalsof the UCCJEA and the PKPA. By granting anew forumto
aparent who wrongfully removed the children from Cdifornia, the Texastrid court contravened thebasic

principle of the Convention, aswell asthe UCCJEA and the PKPA. We therefore conclude thet thetrid

4 The Convention usesthe term AContracting State,§ but because of theinternational scope of the
Convention, the term gtate refers to country. See Brigitte Bodenheimer, The Hague Draft Convention on
International Child Abduction, 14 Fam. L. Q. 99, 100 n.9 (1980/81).
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court could not rely on the Convention asabasisfor assuming jurisdiction to modify rather than enforcethe

Cdifornia court=s child custody determination.

Enforcement of Child Custody Deter mination Under Section 152.306

Saavedra dso arguesthat the trid court erred in refusing to enforce the California court:s
custody determination, as enforcement was required under section 152.306 of the family code. See Tex.
Fam. Code Ann. * 152.306. Sections 152.303 and 152.306(b) instruct courts of this state to recognize
and enforce a child custody determination of a court of another state. Tex. Fam. Code Ann. * 152.303,
.306(b); see also UCCJEA " 303 cmt., 9 U.L.A. 690-91 (courts have duty to enforce and not modify
custody determinations made by other statesin subgtantial conformity with UCCJIEA); PKPA, 28U.S.CA.
" 1738A(a) (same). Under section 152.310, upon finding that apetitioner isentitled to immediate physicd
custody of the child, the court must award that party custody without relitigating the custody rights. Tex.
Fam. Code Ann. * 152.310. If the custody determination has been registered, thereis only one defenseto
its enforcement: that the order has been vacated, stayed, or modified by a court with jurisdiction to do so.
Id. * 152.310(8)(2); see also UCCIEA, 9 U.L.A. 653 (Prefatory Note) (enforcing court=singuiry islimited
because neither UCCJEA nor PKPA alows enforcing court to modify custody determination). Unless
Schmidt could establish that the Californiaorder had been stayed or vacated, the Texas court was required
to enforceit. And to the extent that the Texas court order can be construed as afind order refusing to

enforce Cdliforniass child custody determination, this Court would be required to reverse that order.™

> A find order in an enforcement proceeding may be appealed. Tex. Fam. Code Ann. " 152.314,
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Temporary Emergency Jurisdiction

Section 152.310, however, dso provides an dternative to rendering a find order on a
petition to enforce when circumstances warrant the assumption of temporary emergency jurisdiction. Tex.
Fam. Code Ann. " 152.310; see also UCCJEA " 303 cmt., 9 U.L.A. 690 Q@If the child would be
endangered by the enforcement of acustody or visitation order, there may be abasisfor the assumption of
emergency juridiction. .. .0). Intheorder announcingitsrefusa to enforcethe Cdiforniaorder, the Texas
trid court included at least two bases for its assumption of jurisdiction: home-state jurisdiction, which we
have held was error, and temporary emergency jurisdiction. If the court issued an order pursuant to its
temporary emergency jurisdiction, the court may not have erred by refusing to enforcethe Cdiforniacourt:s
order.”® See UCCJEA " 303 cmt., 9 U.L.A. 690 (upon finding of emergency, court issues temporary
order directing partiesto proceed either in court exercising continuing jurisdiction or court with jurisdiction
to modify).

Under section 152.204, a court of this State may assume temporary jurisdiction over a
cudtody dispute if the child is present in this state and it is necessary to protect a child subjected to or

threatened with mistreatment or abuse. Tex. Fam. Code Ann. * 152.204. A tria court enjoys broad

18| the orders were indeed temporary orders, as opposed to afina order denying Saavedras
petition to enforce a child custody determination, those orders are not subject to appeal. Tex. Fam. Code
Ann. * 105.001(e).
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discretion in issuing orders for immediate protection of achild. Garzav. Harney, 726 S\W.2d 198, 202
(Tex. App.CAmarillo 1987, orig. proceeding). States have aparens patriae duty to children within their
borders, and the posshility that allegations of immediate harm might be true is sufficient for a court to
assume temporary emergency jurisdiction in the best interests of the child under the UCCJEA. InreNada
R, 108 Cal. Rptr. 2d 493, 500 (Ct. App. 2001); In re Joseph D., 23 Cal. Rptr. 2d 574, 580 (Ct. App.
1993) (quoting Hache v. Riley, 451 A.2d 971, 975 (N.J. Super. Ct. 1982)). The duty of states to
recognize and enforce a custody determination of another state must yield if circumstances require
temporary emergency ordersto protect the child. UCCJIEA " 204 cmt., 9U.L.A. 677 (duties of statesto
recogni ze, enforce and not modify custody determinations of other states do not take precedence over need
to protect child). Any order issued under emergency circumstances must betemporary in nature; the order
must specify aperiod that the court considers adequate to obtain an order from the state with jurisdiction.
Tex. Fam. Code Ann. * 152.204(c); Garza, 726 SW.2d at 203 (holding court exerciang temporary
emergency jurisdiction was empowered to act, but only on short term, temporary, emergency basis). The
temporary order shdl remain in effect only until proper steps are taken in the origind forum Sate to
adequately protect the children or until the specified period expires. Tex. Fam. Code Ann. * 152.204(c);
Garza, 726 S.W.2d at 203.

Onceacourt assumestemporary emergency jurisdiction, it hasaduty to communicatewith
the other state that has asserted custody jurisdiction and to retain arecord of those communications. Tex.
Fam. Code Ann. ** 152.110(f), .204(d). This mandatory duty of cooperation between the courts of
different satesisthe hdlmark of the UCCJIEA; it isthis cooperation that isintended to lead to an informed
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decision on custody. Joseph D., 23 Ca. Rptr. 2d at 583 (quoting Fry v. Ball, 544 P.2d 402, 407 (Colo.
1975); Guardianship of Donaldson, 223 Cal. Rptr. 707, 714 (Ct. App. 1986)). One of the reasonsfor
consulting with the other staters court isto determine the duration of the temporary order. Tex. Fam. Code
Ann. " 152.204(d); Inre C.T., 121 Cal. Rptr. 2d 897, 906 (Ct. App. 2002); seealso PatriciaM. Hoff,
The ABC:s of the UCCJEA: Interstate Child-Custody Practice Under the New Act, 32 Fam. L.Q.
267, 284 (1998). The court exercisng exclusve continuing jurisdiction has the reciproca duty to
communicate with the court exercisng emergency jurisdiction. Tex. Fam. Code Ann. * 152.204(d); see
also Hoff, supra, at 284.
Temporary emergency jurisdictionisreserved for extraordinary circumstances. UCCJEA ™
204 cmt., Q9 U.L.A. 677. A review of thisrecord revealsthat the Texastrial court believed it was faced
with such extraordinary circumstances when it issued the orders on gpped here. At the July 5, 2000
hearing,™” Judge Meurer commented on her attempts to communicate with the California court:
In speaking with Commissioner Appel, it isapparent that the courts and the judges
areextremely upset with Ms. Schmidit. 1tisaso agreat concern that perhgpsinther anger
with Ms. Schmidt for her fallure to comply with court orders, they have failed dso to
address the best interest of the children, who are the subject of this lawsuit.
| have requested from Commissioner Appel that she have CPSin Cdiforniawork

with usto arrangevidtation, and wastold no. Thefact that the Department there has made
ahome study that=stotally inadequate . . . | find ludicrous.

" The reporter-s record filed with this Court does not include any prior hearings or proceedings.
The July 5 hearing is the earliest hearing included in the reporter=s record.
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The court further noted that before he was awarded sole custody, Seavedra had only enjoyed supervised

vigtation with the children:

Therecord should reflect that the latest order that came down from Caiforniasets
forth that up until and through 1997, [Saavedra] has dways been limited to supervised
vidtation.

It should further be noted that when he was given sole custody, the Court then
found that the children cannot be placed in the father=shome, and heisto have supervised
custody with the children. And now Cdiforniahassmply dropped that, and given custody
with the finding that this Court cannot accept, and that is; that therers a, Aminimalg risk of
re-offending so long as he maintains sobriety. | dorrt believethat | am willing to take any
risks with that statement.

Further expressing her frustration with the Cdifornia courts refusa to communicate with her, Judge Meurer

commented:

| have asked Cdiforniato assst me. Their intent is to not make any reasonable
ordersfor trangition. | have asked to place these children in Cdifornia CPSwith the Court
supervisng the vists and making the trangition. That request was denied.

| understand that there are orders there. | understand that the [UCCJIEA] cart
contemplate that Courts will [not] communicate. | have never received a cdl from any
judge in Cdifornia. 1 have been promised cdls back, and they have never returned my
cdls. They have never answered my questions. The only thing | got back was an order

afirming everything agan.
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During the August 14 hearing, Saavedra brought to the trid court=s attention a modified
Cdifornia order decreeing that upon their return to Cdifornia, the children shdl be placed with Child

Protective Services. The Texas court responded:

Mr. Lusk [Saavedras counsd], | saw the home studies by Child Protective
Sarvices. | findit waswoefully inadequate. | have found and made findingsthet the Court
in Cdiforniahas continuoudy refused to communicate with this Court, which iswell shown
agan by the fact that I-ve never seen this [1999 modified order], excepting that | was
provided a copy of this order by the District Attorney:s office.

It would appear to methat if anything, these ordersare smply amanipulation of the
system. They do not address best interest. Therers no indication that they address best
interest. And theress no indication from anyone that that has been addressed. And this
Court will continue to take that respongbility until it isfully addressed.

At the June 25, 2001 hearing on Saavedrass motion to enforce, the trid court heard

disturbing evidence from a Texas CPS social worker, Anna Warde, indicating that the Alameda County

CPS had been uncooperative and had not performed an adequate home study. During cross-examingtion,

Warde confirmed that Alameda County CPS had approved the childrerrs placement with Seavedra:

Q. With respect to the home study that was donein Cdifornia.

A. Uh-huh.

Q. That home study approved Mr. Saavedras home as a placement for the children,
didret it?

A. ltdid. And it only used Mr. Saavedras information and didrt try and get any
information from other parties.
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Q. Wadl,it- - it usad dl of the information that you provided to them, didr¥t it?

A. 1 did not provide anything to them. | was not contacted by those people.

Q. Therewasno background information provided to themfor - - to eventel them what
the purpose of the home study was.

A. No.

Q. They just got arequest to do ahome study on Manuel Saavedraand hisaddress, and
that wasit?

A. Andthatsit. And they contacted him and him only.

Questioning by Schmidt dicited morefrudtration from Warde regarding her dedingswith the
Alameda County CPS:

Q. ...Didthe Cdifornia CPS office cooperate with your agency in arranging vigtation
for Mr. Saavedra and the children?

A. No. | haverrt been ableto have any contact with - - | dorrt know what=sgoingonin
Cdifornia CPS but they do not return phone cdls.

Q. But you did make an attempt?

A. | made severd attempts.

Warde testified that the California CPS had set up no transition plan for the children.

It is gpparent from the record that the Texas court perceived an emergency Stuation

warranting itsexercise of temporary emergency jurisdiction whenit discovered that the Cdiforniacourt had

awarded Ssavedra sole legd custody of the children, had implemented no trangtion plan, and had
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disadllowed any contact between Schmidt and the children. Ssavedra, who had been convicted of molesting
ayounger femae family member, had never enjoyed unsupervised vistation with hisyoung daughtersin
Cdiforniaor in Texas. Thesame Cdliforniacourt that awarded Ssavedrasolelegd custody of the children
had previoudy required that Saavedras access to them be supervised. And yet, seemingly determined to
punish Schmidt without regard for the childrerrs best interests, the California court decided that Saavedra
was suddenly qudified to have sole custody of the children. Schmidt, on the other hand, was prohibited
from having any contact with the children because she had violated prior court orders. The Texas court was
rightfully larmed that sole custody of two young girlswas awarded to aregistered sex offender, whiletheir
mother was not allowed to maintain any contact with them. See Brigitte M. Bodenheimer, Progress Under
the Uniform Child Custody Jurisdiction Act & Remaining Problems: Punitive Decrees, Joint

Custody, & Excessive Madifications, 14 Cal. L. Rev. 978, 1004, 1007 (1977) (punitive decrees do not
command respect that is due other out-of-state custody decrees and should not be recognized under

UCCJA); Brigitte M. Bodenhemer, The Uniform Child Custody Jurisdiction Act: A Legislative

Remedy for Children Caught inthe Conflict of Laws 22 Vand. L. Rev. 1207, 1240 (1969) (expressing

doubt that Athere is ever judtification for punitive custody changes which disrupt a child:s life merely to
uphold the authority of a court, especidly sncethe disciplinary measure usudly leadsto further defiance of
the court and lack of respect for the punitive measures by other courtsf)). It expressed darm at thetotaly
inadequate study of Saavedrasshome and amodified order that gppeared to superficidly addressthe Texas

court:sconcerns. The Texas court noted that it had been unable to secure any assurancethat the Cdifornia
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court would implement atrangtion plan to asss the children with this drastic upheavd in their daily living
arrangements.

Faced with these circumstances and the failure of the California court to address the best
interests of the children in any of its orders, the Texas court assumed temporary emergency jurisdictionin
July 2000 and again relied on its emergency jurisdiction in announcing its September 2001 orders.
Although the UCCJEA does not dlow reevauation of another staters best interest determination, see
UCCJEA, 9U.L.A. 652 (Prefatory Note), section 152.204 is specifically designed to ensure protection of
achild. Seeid. * 204 cmt., 9 U.L.A. 677.

After the Texas court first assumed temporary emergency jurisdiction in July 2000, its
concerns were compounded when the Cdlifornia court refused to communicate about plans for these two
girls. Our review of the record underscores the tota lack of communication by the Cdiforniacourt. The
UCCJIEA was premised on the assumption that Sster state courts will communicate with one another;
indeed, communication ismandatory under the Act once acourt assumestemporary emergency jurisdiction

See Tex. Fam. Code Ann. * 152.204(d); Joseph D., 23 Cal. Rptr. 2d at 583. Cooperation between
courts is required to resolve circumstances that threaten the safety of children, and communication is
necessary to limit the duration of the temporary orders. See Tex. Fam. Code Ann. * 152.204(d). These
goals cannot be attained without effective communication between the Sate courts.

The Cdifornia courts modification of its order placing the children with the Alameda
County CPSisno substitute for the kind of communi cation and cooperation between the courtsthat would
ensure the effective protection of these children. According to Warde, the Alameda County CPS
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determined that Saavedras home was gpproved as a placement for the children, based on a Awoefully
inadequatell homestudy. And athough the Cdiforniacourt modified itsorder, it had previoudy determined
that granting Saavedra sole legd custody was appropriate, in spite of his prior molestation conviction and
thefact that he had never enjoyed unsupervised vistation with the children. Furthermore, no transition plan
had been implemented to ensure a hedlthy transtion for the children. The Cdifornia court consstently
demondirated its desire to punish Schmidt for her falure to comply with its orders, rather than addressing
the best interests of the children in any of its orders. The Texas court was judtified in questioning the
moativations behind the California courts decision to modify its orders. It expressed concern that the
children not smply go in the front door of the Alameda County CPS and out the back door to Saavedra
The Cdifornia court=s actions are inexplicable; the Texas trid court aptly observed, Ain my years on the
Bench, | have not experienced asituation where | have not had a Court respond to my requests, or attempt
to cooperate with an agency for the best interest of the children . . . .0 Likewise, thisCourt has never seen
the gods of the UCCJEA thwarted in such a blatant manner. The only defense to enforcement of the
Cdifornia order was for the Texas court to extend its temporary emergency jurisdiction. The court had
received no assurance that the emergency Stuation had been resolved or even that it would soon be
resolved by the Cdifornia court.

Wearenot aonein remarking on the Cdiforniacourt=sinexplicablefalureto communicate
after the Texas trid court assumed temporary emergency jurisdiction to protect these children. When
Schmidt wasfound guilty of contempt and jailed (for removing the childrenin violation of theinitia custody
order and for not returning them as subsequently ordered), the Cdifornia Court of Apped for the third
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gopelate didrict granted two petitions for writ of habeas corpus, recounting in detail the Cdifornia trid
court=s Aindefensble refusd to communicate with the Texas court.; In re Schmidt, Nos. C040583,
C040942, C040966, dlip op. a 26, 2002 Cal. App. Unpub. LEXIS 70186, at *31 (Ct. App. July 29,
2002). Moreover, the California gpellate court opined that the record Ashows the Texas courts
assumption of emergency jurisdiction was not the act of arenegade court obliviousto the UCCJEA, i and
that Athe dilemmafaced by the Texas court in deciding, adbeit reluctantly, to assume emergency jurisdiction
over the children was red and smply cannot be downplayed.d 1d., dip op. at 25, 34, 2002 Cal. App.
Unpub. LEXIS 7016, at *30-32.

Wereiteratethat thetria court=s assumption of temporary emergency jurisdiction doesnot
include jurisdiction © modify the Cdifornia court:s child custody determination. See Abderholden v.
Morizot, 856 SW.2d 829, 834 (Tex. App.CAustin 1993, no writ) (holding that exercise of emergency
jurisdiction does not confer authority to make permanent custody disposition or modify custody decree of
court with jurisdiction); Garza, 726 SW.2d at 203 (same) (quoting Hache, 451 A.2d at 975). A court=s
exercise of temporary emergency jurisdiction is temporary in nature and may not be used as avehicleto
attain modification jurisdiction for an ongoing, indefinite period of time. The Texas court falledtoincludea
definite duration for itstemporary emergency orders. The temporary orders must remain in effect for only
aslong as necessary to ensure that the emergency Stuation will be resolved and the safety of the children
will be protected. See Tex. Fam. Code Ann. * 152.204; Garza, 726 SW.2d at 203. Theduration of the

temporary ordersis generally an issue to be determined when the courts of two Sster states communicate
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with one another. This Court, however, iswithout jurisdiction to consider any omissonsin the temporary
orders.

Despitetheprior history of this case, the Cdiforniacourt can protect itsexclusive continuing
jurisdiction over thiscustody dispute by cooperating to resolve the emergency Stuation and by ensuring the
Texascourt that it will addressthe safety of these children, asenvisioned by the UCCJEA. The Texas court
may enter temporary orders maintaining custody in Schmidt for aperiod of time no longer than reasonably
necessary to alow the California court to consider the evidence that was before the Texas court™® and to
develop aredidtic trandtion plan appropriate to al the circumstances that will provide the children with
accessto both parents, who seem to need guidancein resolving their dispute over custody rights. See, e.g.,
Joseph D., 23 Cdl. Rptr. 2d at 584 (authorizing trid court=srendition of temporary ordersnot gtrictly within
parameters of UCCJEA under its equity powers). The Cdifornia court may issue a Smilar order in
accordance with the cooperative spirit of the UCCJEA, ensuring that the two girlswill not be returned to

Saavedrauntil athorough home study has been conducted and an appropriate trangition plan implemented,

18 The Texas court heard evidenceindicating that Schmidt and Seavedrahad been ableto work out
vigtation between them in a Avery avil mannerfi Both parties were complying with the Texas courts
orders. The court o heard evidence that the two girls have a positive established relationship with their
mother and have settled into their environment in their mother=s home; the girls are continuing to adjust to
vigtation with their father. Warde testified that in her opinion, the girls would face tremendous emationa
distressif returned to their father at thistime and their placement with the Alameda County CPS could be
extremdy traumatic. The Cdifornia court did not have this information when it rendered its find divorce
decree. See Brigitte Bodenheimer, Uniform Child Custody Jurisdiction Act, 3 Fam. L. Q. 304, 312
(1969) (observing that various provisonsin UCCJA facilitating collection of informeation from sSster Sates
assuresthat custody decision that isto be enforced has been reached under conditionsmaking it worthy of
respect and deference by other states).
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including accessto both parents. Such an order would assure the Texas court that both courtswill work to
resolve the emergency Situation and alow the Texas court to confidently returnthegirlsto Cdifornia. By so
communicating, the Californiacourt and the Texas court should agree on atime period when these planswill
be in place to ensure the protection of the children. Then, the Texas court must relinquish its temporary

emergency jurisdiction.

CONCLUSION

We hold that the Texas court was withou jurisdiction to modify the Cdifornia court:s
custody determination. The Texas court, however, relied on temporary emergency jurisdiction to enter its
orders. The record reflects that the California court refused © communicate with the Texas court
concerning redligtic plans to protect the safety of these children. The UCCJIEA recognizes emergency
concerns over a child:s safety as a defense to enforcement of another staters custody orders, but only until
the emergency can be resolved. Because we congtrue the Texas court=s orders as temporary orders
rendered pursuant to its exercise of temporary emergency jurisdiction, we dismiss this apped for want of

jurisdiction.”® The cause remains pending in the tria court.

19 Because we construe the Texas court-s orders astemporary orders and dismiss this appeal for
want of jurisdiction, we need not address Saavedrass complaint that he had not been served with citation on
the ad litemrs mation to modify nor his complaint thet the trial court erred in denying his request for fees,
costs, and expenses under sections 152.310 and 152.312 of the family code. See Tex. R. App. P. 47.1.
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Bea Ann Smith, Jugtice
Before JusticesKidd, B. A. Smith and Y eakéel
Dismissed for Want of Jurisdiction
Filed: October 31, 2002
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