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A jury found appdlant David Bryan Hume guilty of two offenses of indecency with achild
by exposure. See Tex. Pen. Code Ann. * 21.11(a)(2)(A) (West Supp. 2002). Thedistrict court assessed
punishment for each offense at eight yearsin prison. Appellant raisestwo issues and contendsthat (1) the
district court abused its discretion when it overruled his objections and adlowed the State to present
evidence that he ressted arrest and (2) he recelved ineffective assistance of counsd because his trid

attorney misunderstood the law regarding community supervison. We will affirm the judgments.



Background
As gppdlant does not challenge the sufficiency of the evidence, we briefly review thefacts
of the case. On August 15, 1999, North Richland Hills police officers were dispatched to an gpartment
complex to investigate a report that gppellant exposed his genitdsin the presence of children svimmingin
the pool. A twelve-year-old boy and his thirteen-year-old sgter tedtified that while they were svimming,
gppelant wasin the pool masturbating under water. Thegirl testified that appellant stared at her the entire

time. The children told their father about the incident on their way home from the poal.

Discussion
Appdlant first contends that the district court abused its discretion by admitting evidence
related to his arrest for the offenses. Appellant contends that such evidence wasirrelevant, wasimproper
character evidence, and even if the evidence was relevant, its probative value was outweighed by unfair
prejudice. Second, appellant contends that he received ineffective assstance of counsd during the

punishment phase of tria because hisattorney did not understand thelaw regarding community supervison.

Admission of evidence related to arrest

After witnesses testified about events at the pool, the State announced that it intended to
offer evidence related to appellant=s arrest for these offenses. Outside the jury-s presence, Detective
Enriqueta Garciatestified that she and her partner located appellant at work onachurchroof. Garciacdled
to gppelant and he came down. Garcia identified hersdf and her partner as police officers and told

gopellant she had a warrant for his arrest. Appellant lied about his identity and told Garcia he was not



David but was hisbrother,ATony.0 Garciaresponded that she had seen hispicture, that hewas David, and
that hewas under arrest for the offense of indecency with achild. When Garcia persisted that appellant was
indeed theindividua listed on thewarrant, appe lant waked away from her and attempted to leave through
anearby door; however, the door waslocked. Garciafollowed appellant, grabbed him, and asshedid o,
hethrew her off and ran up some nearby scaffolding. Garciafollowed gppellant, and when she grabbed his
legs, he kicked her severd times in the head and shoulders. Garciass partner handcuffed gppellant to a
ralling. Appdlant eventualy camed down and went with the officers. Appdlant objected that such

evidence was irrdevant and was improper character evidence. See Tex. R. Evid. 401, 404(b). Further,
appellant objected that in the event the district court determined such evidence was relevant, the evidence
should be excluded because the probative vaue of the evidence was clearly outweighed by its unfar

prgudicid effect. See Tex. R. Evid. 403. The digtrict court overruled appellant=s objections and alowed
Garciato testify before the jury about gppdlant=s arrest.

Montgomery v. State set the dandard for review of evidentiary rulings relaing to
extraneousacts. 810 SW.2d 372, 391 (Tex. Crim. App. 1991) (op. onrehrg); seealso Rankinv. Sate,
974 S\W.2d 707, 718 (Tex. Crim. App. 1998). Montgomery defined rdlevant evidence and discussed the
admissbility of that evidenceaswdl asatrid courtsrolein determining admissbility. Rankin, 974 SW.2d
at 718.

Asdefined in Rule401, Ardevant() evidenceis evidence that hasAany tendency to makethe
exisence of any fact that is of consequence to the determination of the action more probable or less

probable then it could be without the evidencel Tex. R. Evid. 401. If the evidence is rdevant it is



admissible so long as no condtitutiond provision, statute, or rule barsits admissibility. Tex. R. Evid. 402.
Relevant evidence, however, may not be admissble for every purpose. Rule 404(b) bars evidence of
Aother crimes, wrongsor acts) when that evidenceisadmitted for the purpose of proving Athe character of a
person in order to show that he acted in conformity therewith.; Tex. R. Evid. 404(b). Rule 404(b)
incorporates the fundamenta tenet of our crimind justice system that an accused may betried only for the
offense for which heis charged and not his crimina propensties. Owensv. State, 827 S.W.2d 911, 914
(Tex. Crim. App. 1992). Evidence of other crimes, wrongs or acts, however, may be admissible if such
evidence has relevance apart from its tendency to prove character conformity. Tex. R. Evid. 404(b);
Montgomery, 810 SW.2d at 387. Consequently, if adefendant objectson the ground that theevidenceis
not relevant, violates Rule 404(b), or congtitutes an extraneous act, the proponent must show that the
evidence has some relevance apart from showing bad character. Montgomery, 810 SW.2d at 387.

If the trid judge determines that the evidence has no relevance apart from character
conformity, itisinadmissble. 1d. If the proponent persuadesthetria court that the evidenceisadmissble
for some other permissible purpose, and that purposeAtendsinlogic and common experienceto . . . make
the existence of afact of consequence more or less probable than it would be without the evidence§ the
evidenceisadmissble. Montgomery, 810 SW.2d at 391. Extraneous-act evidenceisconddered rlevant
only (1) when it logicaly makes an dementd fact, such as identity, or intent more or less probable; (2)
makes an evidentiary fact, such asmotive, opportunity or preparation, that inferentidly leadsto an dementa
fact more or less probable; or (3) makes defengve evidence undermining an demental fact more or less

probable. Id. at 387-88.



A trid court-sadmission of extraneous-acts evidenceis not reviewed de novo but under an
abuse of discretion standard. Guzman v. State, 955 S.W.2d 85, 89 (Tex. Crim. App. 1999). Aslong as
thetria judge properly admitted the evidencein light of thefactorsenunciated in Montgomery and thetria
court=sdecison to admit the evidence liesAwithin the zone of reasonable disagreement(l the decison will be
uphdd. Rankin, 974 SW.2d at 718 (citing Montgomery, 810 SW.2d at 391). Onthe other hand, when
the gppdllate court can say with confidence that by no reasonabl e perception of common experience caniit
be concluded that proffered evidence has atendency to make the existence of afact of consequence more
or less probable than it would otherwise be, then it can be said thetrid court abused its discretion to admit
the evidence. Montgomery, 810 S.W.2d at 391.

Appdlant contendsthat the evidencerelated to hisarrest wasimproper character evidence
in thet it showed only Agppellant=s dangerous character.fi He contends that the evidence was not part and
parcd of the indecency offenses and was not relevant to any contested issue in the case other than
gopelant=s character. He contendsthe evidence dlowed thejury to convict gppellant not for what thefacts
established regarding the charged offenses but for being acrimina generdly. Appdlant contendsthet at best
this evidence was Abackground contextua evidencel relating solely to his character and did not make it
more likely then not that gppellant committed the offenses. Further, appellant contends that even if the
evidence was rdevant, it should have been excluded because its probetive value was outweighed by its
prejudicia effect.

The State responds that the district court properly admitted the evidence related to

gopellant=s arrest because his attempt to decelve Garcia by claming to beATony,( hisattempt to flee, and



his assault of Garcia were indicative of a Aconsciousness of guilt@ or were circumstances from which an
inference of guilt could properly be drawn. See Burksv. Sate, 876 S.W.2d 877, 903 (Tex. Crim. App.
1994); Foster v. State, 779 SW.2d 845, 859 (Tex. Crim. App. 1989). It iswell accepted that any
conduct by adefendant accused of acrime after its commission which indicates aconsciousnessof guilt may
be received as a circumstance tending to prove that he committed the act with which heis charged. Hyde
v. State, 846 SW.2d 503, 505 (Tex. App.CCorpus Christi 1990, pet. ref=d); Torres v. State, 794
SW.2d 596, 598 (Tex. App.CAustin 1990, no pet.). A consciousness of guilt is perhaps one of the
strongest kinds of evidence of guilt. Hyde, 846 S\W.2d at 505; Torres, 794 SW.2d at 598. Before such
evidence is admitted, however, the State must establish that it has some relevance to the offense under
prosecution. Burks 876 SW.2d at 903. Oncethe State established the relevancy requirement, evidence
of Aescape from custody or flight to avoid arrestl is admissible unless the defendant shows that escape or
flight was connected to some other transaction unrelated to the charged offense. 1d. (citing Rumbaugh v.
State, 629 SW.2d 747, 752 (Tex. Crim. App. 1982)). Hightisnolessrdevant if itisflight to avoid arrest.
Burks 876 SW.2d at 903; Foster, 779 SW.2d a 859. Additiondly, a lgpse of time between
commisson and a defendant:s flight does not necessarily adversdly affect the admissihility of the flight.
Burks 876 SW.2d at 903.
The evidence showed that appdlant acted deceptively and attempted to flee only when
Garcia advised gppdlant that she had awarrant for hisarrest for the offense of indecency withachild. We
hold that the State established that gppel lant:s attempted deception, flight and assault of Garciawererdaed

to the charged indecency offense, indicated gppel lant=s consciousness of guilt, and were circumstancesfrom



which an inference of guilt for the acts with which he was charged could be properly drawn. Further,
gppellant failed to show that his deception and flight were connected to another transaction unrel ated to the
charged offenses.

Having determined that the evidence was rdevant, we review the didtrict courts
determination that the probative vaue of the evidence was not outweighed by its prgudicid effect. Thetrid
court isgiven wide latitude to exclude or, particularly in view of the presumption of admissbility of rdevant
evidence, to admit evidence asit seesfit. Montgomery, 810 SW.2d at 390. So long asthetria court
acted within the boundaries of its discretion, an appelate court should not disturb its decision. 1d.

Theterm Aunfair prejudicell does not mean that the evidence will not injure or prgudicethe
gopdlant-scase. Rather, theterm refers to an undue tendency to suggest adecision on animproper basis.
See Torres, 794 SW.2d at 600. While the evidence related to appellant-s arrest did not place himin a
positive light, it demonstrated appellant:=s consciousness of guilt. Further, gppellant does not suggest any
specific prgudicid effect arigng from the admission of the evidence, but argues broadly that the evidence
prgudiced him by dlowing the jury to convict him for being acrimind generdly. We hold that the digtrict
court did not abuseitsdiscretion in admitting evidence re ated to gppellant-sarrest. Appellant=sfird issueis

overruled.

| neffective assistance of counsel
Appelant contends that he received ineffective ass stance of counsd during the punishment
phase of trid. When appellant=s attorney asked appellant=s father about placing gppellant on community

supervision, the following occurred:



[Statess attorney]:

[Appdlant=s attorney]:

[Staters attorney]:

[The Court]:

[Appdlant=s attorney]:

[Appdlant=s attorney]:

[Appdlant:sfather]:

[Appdlant=s attorney]:

[Appdlant=s father]:

Hesnoat digible.
The Judge could do it.
If he pled guilty to the Court, the Judge could defer him.

Hes dready been found guilty by a jury. Theresdready
been afinding of guilt.

Okay.

Mr. Hume [appdlant-s father], | misspoke regarding
[community supervision]. That is not an option in this case.
All right? Y ou understand that?

Yes, gr.

But you are asking the Court to be merciful on your soninthis
case.

Yes, ar. | pray that they will be.

Appdlant contends that his attorney=s misunderstanding of the law regarding community supervison

congtituted ineffective asd stance of counsd.

Topreval on anineffective ass stance of counsel contention, the gppellant bearsthe burden

of showing (1) deficient performance and (2) prejudice. Strickland v. Washington, 466 U.S. 668, 687

(1984); Jackson v. State, 877 SW.2d 768 (Tex. Crim. App. 1994). To prove deficiency, an appdlant

must demondtrate that counse:s performance fell below an objective standard of reasonableness or

deviated from prevailing professond norms. Strickland, 466 U.S. at 688. Judicia scrutiny of counsel-s

performance should be highly deferentid. 1d. at 689. An gppellant must overcome astrong presumption



that an attorney-s actions were sound trial strategy. 1d.; Jackson, 877 SW.2d at 771. Further, to show
preudice, Athe defendant must show that there is a reasonable probability that, but for counse:s
unprofessiona errors, the result of the proceeding would have been different. A reasonable probability isa
probaility sufficient to undermine confidence in the outcome@ Id. (dting Strickland, 466 U.S. at 694).
Further, while a Sngle egregious error of commission or omisson may be sufficient, reviewing courts are
hesitant to declare counsd ineffective based on a sngle dleged miscaculation. Thompson v. State, 9
SW.3d 808, 813 (Tex. Crim. App. 1999).

In order to effectively present and argue an issue of ineffective assstance of counsd, the
appellant must develop arecord focused on the conduct of trial counsel should be developed. Jackson,
877SW.2d at 772 (Baird, J., concurring). Thisisbecauseatrid record isgenerdly insufficient to address
clamsof ineffective asssance of counsd inlight of the strong presumption thet trial counsel-s conduct fals
within the wide range of reasonable professional assstance. Mallett v. Sate, 65 S.W.3d 59, 63 (Tex.
Crim. App. 2001).

To succeed on an ineffective assistance of counse claim based on counse:s
misunderstanding of thelaw related to community supervision, there must be more gpparent from therecord
than tria counsa:s mere mistake. Sate v. Recer, 815 SW.2d 730, 731 (Tex. Crim. App. 1991).
Appdlant mugt demongtrate he wasiinitidly digible to receive community supervison; his counsg-s advice
not to plead guilty was not given pursuant to avaid trid strategy; his decison on which finder of fact, the

judge or the jury, would assess punishment was based on counsek:s erroneous advice; and appellant:s



decision would have been different had counsdl correctly advised him of theapplicablelaw. 1d. at 731-32;
Pena-Mota v. Sate, 986 SW.2d 341, 348 (Tex. App.CWaco 1999, no pet.).

Here, because gppellant had aprior felony conviction for injury to a child, after pleading not
guilty and having been found guilty, he was not digiblefor community supervision regardless of whether the
jury or thedidtrict judge assessed punishment. However, had appe lant pleaded guilty to these offensesand
asked the ddtrict judge to assess punishment, the judge would have had the option to give appdlant
deferred adjudication community supervison. See Tex. Code Crim. Proc. Ann. art. 42.12, * 5(a) (West
Supp. 2002). Here, appellant filed amotion for new trid which was overruled by operation of law. There
was no record made regarding questions about gppellant=strid counse-s conduct or the strategical bases
for any of hisdecisions. Without such arecord, this Court cannot determine whether counsel recommended
that appellant plead guilty or not guilty and whether such advice was pursuant to sound tria strategy. See
Pena-Mota, 986 SW.2d at 348. Furthermore, there is nothing in the record indicating that gppellant
would have pleaded differently had he known that if he had done so the digtrict judge would have had the
option to grant him deferred adjudi cation community supervison. Giventhe paucity of therecord regarding
thisissue, we cannot say that appellant has shown histrial counsd wasineffective. Appellant=ssecondissue

isoveruled.

10



Conclusion

The judgments of conviction are affirmed.

Bea Ann Smith, Jugtice
Before Chief Justice Aboussie, Justices B. A. Smith and Y eskel
Affirmed
Filed: Augus 30, 2002
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