TEXAS COURT OF APPEALS, THIRD DISTRICT, AT AUSTIN

NO. 03-02-00222-CV

TAC Americas, Inc. f/lk/a CSl Control SystemsInternational, Inc., Appelant
V.

Edward Boothe; Wanda R. Boothe; Jeremy Boothe; Zachary Boothe,
and Emily Boothe, Appellees

FROM THE DISTRICT COURT OF TRAVIS COUNTY, 250TH JUDICIAL DISTRICT
NO. GN200124, HONORABLE PETER M. LOWRY, JUDGE PRES DING

Thisisan apped from ano-answer default judgment in favor of appellees Edward, Wanda,
Jeremy, Zachary, and Emily Boothe (together the ABoothesil) and againgt appellant TAC Americas, Inc.,
formerly known as CSl Control SystemsInternationd, Inc., in anegligence suit. On gpped, TAC Americas
assertsthat: (1) thedistrict-court judgment must be reversed because TAC Americas, through no fault of its
own, is unable to procure a reporter=s record of the digtrict-court proceedings, (2) errorsin theissuance,
service, and return of citation are evident on the face of the record and warrant reversd of the default
judgment entered below; and (3) the record does not affirmatively show gtrict compliance with the Texas
Rulesof Civil Procedure relating to the manner and mode of service and return of citation. Wewill reverse

and remand.

FACTUAL AND PROCEDURAL BACKGROUND



Edward Boothe was employed as an e ectrician by the Round Rock Independent School
Digrict. While Boothewasworking on an eectricd pane a Gattis Elementary Schooal, hisplierscameinto
contact with the pane:-sbusbars. A busbar isan electrical conductor that provides acommon connection
between severd cdircuits. Theresulting eectricd fire severdly injured Boothe, leaving him with burnson his
hands, face, arms, wrist, and neck.

Bootheand hisfamily filed suit dleging negligence againg Baird & Hunter Electric, Siverton
Congtruction Company, and Square D, each acontractor or subcontractor responsiblefor the congtruction
of the school or the manufacture or ingtdlation of the school-sdectrica sysem. The Boothes|ater amended
their petition to add TAC Americas as a defendant, aleging that TAC Americas, as the ingdler of the
eectrica sysem, wasnegligent infailing to properly ingpect and maintain the system, and, asaresult of such
negligence, Edward Boothe was serioudy injured.

The Travis County digtrict clerk issued acitation toATACAMERICASBY DELIVERING
TO ITS REGISTERED AGENT PRENTICE HALL CORPORATION SYSTEM 800 BRAZOS
AUSTIN TEXAS 78701.0 TheAOfficer-sReturn of Servicel reflectsthat the amended petition cameinto
the process server-s possession Aon 11/19/01 Time: 12:23:26.0 Thereturn further Statesthat the process
server completed ddivery Aon 11/19/01 Time: 12:15:000 and that service was executed at A800 Brazos St.
Augtin TX 787010 to ATac Americas, By Ddlivering To Its Registered Agent Prentice Hal Corporation
System.( Findly, the return reflects the following: A_v/ PERSONALLY ddivering the document(s) tothe

person above.)



Approximatdly two months after the digtrict clerk filed the return, the Boothesmoved for a
default judgment againg TAC Americas. On January 14, 2002, the didtrict court Signed an interlocutory
default judgment againgt TAC Americas, which had neither answered nor appeared. In April 2002, TAC
Americasfiled anotice of restricted gpped. See Tex. R. App. P. 30.

DISCUSSION
Restricted Appeal

A rediricted gpped is available for the limited purpose of providing a party that did not
participate at trid with the opportunity to correct an erroneous judgment. InreE.K.N., 24 S.\W.3d 586,
590 (Tex. App.CFort Worth 2000, no pet.) (citing Tex. R. App. P. 30). For aredtricted apped to be
successful: (1) anotice of restricted gpped must befiled within Sx months after judgment issigned; (2) by a
party to the lawsuit; (3) who did not participate in the hearing that resulted in the judgment complained of;
(4) who did not fileatimely post-judgment motion or request for findings of fact and condlusonsof law; and
(5) error must be gpparent on the face of therecord. Tex. R. App. P. 30; Subbsv. Subbs, 685 S.W.2d
643, 644 (Tex. 1985). Thepartiesjoinissueover thefina dementCwhether error exists on theface of the
record that would require reversa of the default judgment. The face of the record, for purposes of
restricted apped, consgs of dl papers on file in the goped. Norman Communications v. Texas
Eastman Co., 955 SW.2d 269, 270 (Tex. 1997) (citing DSC Fin. Corp. v. Moffitt, 815 S.W.2d 551,

551(Tex. 1991)).

Citation & Return of Service



By its second and third issues, TAC Americas asserts that errorsin the issuance, service,
and return of citation congtitute error on theface of therecord. Generally, the purpose of citationisto give
the court jurisdiction over the parties and to provide notice to the defendant that it has been sued by a
particular party, asserting a particular clam, in order to satisfy due process and dlow the defendant the
opportunity to appear and defend the action. Conseco Fin. Servicing Corp. v. Klein 1D, 78 SW.3d
666, 675-676 (Tex. App.CHouston [14th Dist.] 2002, no pet.).

TAC Americas complains, inter alia, that the process server=s return reflects a factua
imposshility. The return states that the process server received the citation on November 19, 2001, at
ATime 12:23:260 and served it onthe sameday atATime 12:15:00.0 Thetimesreflected areindisputably
in conflict, as the citation could not have been served before it was received.

Proper citation and return of service are crucid to establishing persond jurisdiction. If the
return of service doesnot gtrictly comply, thenthe serviceisinvaid andin per sonam jurisdiction cannot be
established. Union Pac. Corp. v. Legg, 49 SW.3d 72, 79 (Tex. App.CAustin 2001, no pet.). There
are no presumptionsin favor of avalid issuance, service, and return of citation in the face of an
attack on a default judgment by restricted appeal. Primate Constr., Inc. v. Silver, 884 SW.2d.
151, 152 (Tex. 1994); Renaissance Park v. Davila, 27 SW.3d 252, 255 (Tex. App.CAustin 2000,
no pet.). For a default judgment to withstand direct attack, the record must show strict
compliancewith the Texas Rulesof Civil Proceduregoverning citation and return of service. 1d.
(citing Stubbs, 685 SW.2d at 644). And a plaintiff defending a default judgment must show grict

compliancewith the procedural rulesgover ning citation and retur n of service. Silver, 884 SW.2d



151 at 152. This Court has said that A[v]irtudly any deviaion will be sufficient to set asde the default
judgment( in arestricted appeal. Becker v. Russell, 765 S.W.2d 899, 901 (Tex. App.CAustin 1989, no
writ).

The procedura rules concerning service of process and return of citation must beread in
harmony. AWe cannot congtruearulein avacuum; wemust consider al rules pertinent to the problem, and
harmonizethem if possble§ Templo Ebenezer, Inc. v. Evangelical Assemblies, Inc., 734 S.\W.2d 770,
772 (Tex. App.CAmarillo 1987, no writ). Rules 16, 105, and 107 each pertain to service. SeeTex. R.
Civ. P. 16, 105, 107. Wemay not isolate onerule and disregard the othersin order to force ameaning the
other rules would not permit. Templo Ebenezer, 734 SW.2d at 772.

Rule 16, found in theAGenerdl Rules section of the Texas Rules of Civil Procedure, states
that A[e]very officer or authorized person shall endorseon al processand preceptscoming into hishand the
day and hour onwhich hereceived them. . . and the timeand placethe process was served and hdl Sgn
the returns officidly.f Tex. R. Civ. P. 16 (emphasis added). Rules 105 and 107 arefound in section 5 of
the rules, those pertaining specificaly to ACitation.;' Rule 105 requires that A[t]he officer or authorized
person to whom processisddivered shal endorse thereon the day and hour on which hereceivedit.i Tex.
R. Civ. P. 105. Rule 107 providesthat Athe return of the officer or authorized person executing the citation
shall be endorsed on or attached to the same; it shall state when the citationwasserved.f Tex. R. Civ.
P. 107 (emphasisadded). A[T]heterm>process: refersto the means by which acourt compelscompliance
withitsdemands] 62 Am. Jur. 2dProcess " 1 (1990). A[A] citationisawrit of the court addressedto an

officer of the court, and commands him to do certain things@ Car penter v. Anderson, 33 Tex. Civ. App.



484, 77 SW. 291, 293 (1903, writ ref-d). AA citationisusudly the origina processin any proceeding
where used, and isin that respect analogous to thewrit of cgpias or summonsat law, and the subpoenain
chancery.il 72 C.J.S.Process " 2(1987). Probably becauseit isaxiomatic that aAcitationf isaAprocess,i
Texas courts do not seem to have cons dered whether rule 16, on the one hand, and rules 105 and 107, on
the other, require the same actions by the process server.

The Boothes argue that the hour of service isimmaterial and inconsequential.
They contend that a precise statement of time isonly necessary to chronicle when the citation
cameinto the officer-spossession, and not when the servicewasexecuted. But Rule 16 explicitly
requiresthe document to affirmatively stateAthetime. . . theprocesswasserved.i Tex. R. Civ.
P. 16 (emphasisadded). Although the Boothes, relying on Brown-McKeg, Inc. v. J.F. Bryan &
Associates, 522 SW.2d 958, 959 (Tex. Civ. App.CTexarkana 1975, no writ), contend that
redundant or surplus matter on theface of areturn should be disregarded, we disagreethat the
time of receipt or service of the citation is either redundant or surplusage. Not only are such
timesrequired by therules of procedure, but also the returnin Brown-McKeedid in fact reflect
the time of the citatiorrs delivery. 1d. Thus, with the exception of generally condemning
redundanciesand surplusage, Brown-McKeedoesnot aid thisCourt in theresolution of theissue
beforeus. Read in conjunction with rules 16 and 105, rule 107-s use of Awhen,( instead of Atime{
or Ahour,@ doesnot provide a different sufficiency test. Therefore, we cannot say that notation
chronicling the exact time service was executed is Aredundant or surplus matteri to be

disregarded, asthe Boothes contend.



Thereturn purportsto statethetime servicewasexecuted. However, thereturnof
servicedoesnot strictly comply with therulesof civil procedur e becausethereturnindicatesthat
the process server delivered the documentsat ATime: 12:15:00,0 but that the documentsfirst
cameinto hishand at ATime: 12:23:26.0 The process server could not have executed service
before receiving the citation. The parties do not direct usto, nor have we found, any authority
directly on point. TAC Americasrelieson Grammar v. Statein which thetrial court rendered a
default judgment against the sureties on a bail bond. 89 Tex. Crim. 187, 230 SW. 165, 165
(1921). The citatiorrs return stated that the citation was received by the process server on
January 23, 1920, but was executed on February 2, 1912. 1d. In reversing the trial-court
judgment, the court of criminal appealsfound thelaw well settled: A[T]he serviceon the sureties
issodefectivein thiscasethat it will not support thefinal judgment by default taken thereon . . ..

It isnot necessary to quoteauthoritiesfor the purpose of showing that thischaracter of returnis
insufficient to support ajudgment by default ... .0 Id.

TheBoothes, although not attempting to distinguish Grammar, counter with Clark
v. Wilcox, 31 Tex. 322 (1868). In Clark, thereturn wassilent asto any event time; the process
server smply noted that the citation was received on April 5, 1860, and executed on Athe 7th of
thesame month.f 1d. at 328. The Boothes argue that Clark supportsthe proposition that A[t]o
the extent the time of service acts must be recorded on thereturn, the requisites are the day,
month, and year, and no morefl The Clark court, however, was not directly concerned with a

temporal issue. Stating that it refused to Ayield to strict grammatical rulesfi the supreme court



held that a return=s notation that it was executed by Adelivering in person to Andrew Herron a
certified copy of petition and copy of this writf satisfied the statutory requirement that the
process server was to execute the processAby delivering to the party or partiesin person upon
whom heisrequired to serveit acopy thereof . . . ,0 theargument being that thelocation of the
phraseAin personi in thereturn indicated that the process server deliver ed thecitation himself,
as opposed to serving Herron. Id. at 328-31.! TheBoothes argument isbased on obiter dictum

found in thecourt=sgeneral discusson of what wasthen required by statuteto appear inareturn:

[Thelaw], among other things, requiresthat the return shall stateAfully thetime
and manner of servicefl Thisdoesnot mean senseless or unnecessary details of
theact of serviceand of thetimewhen performed; such, for example, aswherethe
officer should note the hour of the day, as well as the day of the month and the
year, and couple with it a statement of the manner in which he approached the
party served, the conversation that ensued, the attitude which he assumed in the
final act of delivering the papers, and his exit from the scene of hislabors. The
manner is personal service, and the time the day, month, and year; and it was
because this manner of service was not stated in the return of the officer, in the
case of Gravesv. Robertson, [22 Tex. 130 (1858),] that it was held insufficient.
Thereturn in that case was as follows. AExecuted August 10, 1857, by serving
defendant with a true copy of thiswrit and a certified copy of plaintiff-spetition.@

1 Writing for the court, Justice Hamilton observed:

There can be no reasonable doubt as to what was intended to be expressed, and the
objection made is being criticd overmuch. If the same drictness of grammatica
construction contended for here were applied to dl the records and judgmentsin the
courtsof the country, they would be swept aswith atornado, and judicid proceedings
would fal around us like leaves in autumn.

Clark v. Wilcox, 31 Tex. 322, 331 (1868).



|d. at 329 (emphasis added).?

2 The Robertson court held that the recitation Aserving the defendant( was defective for not
Astating fully the manner of servicel Gravesv. Robertson, 22 Tex. 130, 133 (1858). AWewill require
the return to show that copies of the writ and petition were ddlivered to the party upon whomthe officer is
required to serve them.( 1d.



Clark generally has been cited only for the proposition that the mere omission of
the hour of servicewill not befatal. See, e.g., 3Roy W.McDonald & ElaineA. Grafton Carlson,
Texas Civil Practice * 11:66 (2d ed. 2001).> But thefacts of thiscase do not present this Court
with a problem of omisson. Rather, we are presented with a problem of commisson. We need
not, and do not, consder whether the citation would support the default judgment had thereturn
contained noreferencetothetimeof service. However, wecannot ignoretemporal referencesin
the citation=sreturn that are nonsensical and incapable of reconciliation.

It istheresponsbility of the party requesting service, and not the process ser ver,
to see that process is properly accomplished. Silver, 884 SW.2d at 153 (citing Tex. R. Civ. P
99(a)). Thisresponsibility extendsto seeing that serviceisproperly reflected in therecord. 1d.
Therulesof civil procedurealso contain an error-correcting provison. Rule118allowsfor liberal
amendment of thereturn of servicein order to show thetruefactsof service. 1d. (citing Tex. R.
Civ. P.118). AndA[i]f thefactsasrecited inthe[processserver-g| return...areincorrect and do
not show proper service, the one requesting service must amend the return prior to judgment.i

Id. (emphasis added). Thisisnot a new concept. See Graves v. Robertson, 22 Tex. 130, 133

% Clark is of dubious precedentia value. The United States Congress refused to approve the
Texas Condtitution of 1866. See Marian Boner, A Reference Guideto TexasLaw and Legal History29
(1976). AFrom 1867 to 1870, the Texas Supreme Court (known asthe Military Court) was composed of
justices gppointed by the military commander of Texas[Generd Philip H. Sheridan] during Reconstruction.
The decisons of the Military Court . . . lacked Texas condtitutional basis and are generdly not given
precedentid weight.0' Texas Rules of Form9 n.3 (Sth ed. 1997); Boner, supra, at 29 (ASnce[theMilitary
Court] had no condtitutional basis, its decisons are generdly considered to have little or no precedentia
vaue); seealso Cropper v. Caterpillar Tractor Co., 754 SW.2d 646, 654 (Tex. 1988) (Robertson, J.,
dissenting) (reliance on authority from reconstruction era should be discouraged).

10



(1858) (Alt is an easy matter for the parties interested, before asking the courts to render a
judgment by default, tolook tothereturn; and if it benot in proper form, in almost every case, the
officer who madethereturn can be brought into court to amend it.¢). The Boothes, however, did
not seek to amend thereturn of service. Asaresult, thereremainsan obviousdefect on theface
of therecord. Thereturn presents an irreconcilable inconsistency in the times of receipt and
execution; it must beheld invalid. Becauseit isimpossiblefor the processserver to have served
the documents before he received them, we hold that error appearson the face of therecord.
AFor well over a century, [the Texas Supreme Court] has required that grict
compliance with the rules of serviceof citation affirmatively appear on therecord in order for a
default judgment to withstand direct attack.; Silver, 884 SW.2d at 152 (citing Wilson v. Dunn,
800 S.\W.2d 833, 836 (Tex. 1990); Uvalde County Clubv. Martin Linen Supply Co., 690 SW.2d
884, 886 (Tex. 1985); McKanna v. Edgar, 388 S.W.2d 927, 929 (Tex. 1965); Flynt v. Kingsville,
125 Tex. 510, 82 SW.2d 934, 934 (1935); Sloan v. Batte 46 Tex. 215, 216 (1876); Robertsv.
Stockslager, 4 Tex. 307, 309 (1849)). We concludethat therecord doesnot affirmatively show
srict compliance with the Texas Rules of Civil Procedure relating to service and return of

citation. TAC Americas second and third issues are sustained.*

CONCLUSION

* Because we have sustained TAC Americas second and third issues on this basis, we need not
address either TAC Americas remaining dlegations under thoseissuesor itsfirg issue. See Tex. R. App.
P. 47.1 (opinions to be as brief as practicable).
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We reverse the judgment of the digtrict court and remand the case for further

proceedings not inconsistent with this opinion.

Lee Yesakd, Justice
Before Justices Kidd, B. A. Smith and Y eskéd
Reversed and Remanded
Filed: December 12, 2002

Publish
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