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OPINION

Following the didtrict court-s denia of his motion to suppress, gppellant Andrew Ramirez
pleaded guilty to felony possession of marihuana. See Tex. Headlth & Safety Code Ann. * 481.121(b)(3)
(West Supp. 2003). Thedidtrict court sentenced appellant to sx monthsin a state-jall faclity. Appdlant
had moved the court to suppress both an ord statement he made to police and the marihuana obtained
when apolice officer searched, without awarrant or consent, aclosed ice cooler in the gppellant=s garage.

Appdlant gpped's only the district court=s denia of his motion to suppress. We will reverse and remand.

BACKGROUND



Ontheafternoon of November 21, 2001, the Austin Police Department (AA PD() received
acdl fromaneghbor of appelant, complaining that she wasAtired of [gppellant] sdling mari[hjuanaout of
his garaged APD Officer Chris Sobieszczyk responded to the call. Sobieszczyk first approached the
neighbor=s house, speaking with the neighbor for approximately ten to fifteen minutes. Then Sobieszczyk
knocked on the front door of appellant=s resdence, and a young boy answered. Sobieszczyk asked
whether an adult was present, and the boy directed him to the garage. When Sobieszczyk reached the
garage, he knocked on the garagess closed door. From insde, individuas shouted profanities at
Sobieszczyk. The officer thenidentified himsalf asAAugtinpolicei Sobieszczyk heard shuffling, and afew
moments later, appellant cameto the garage door and stepped outside, closing the door behind him. While
the door was open, Sobieszczyk noticed a scale with marihuana residue and seeds on it, a set of finger
scales, and alarge green pipe on atable approximately two feet insdethe garage. Sobieszczyk detected a
strong odor of fresh marihuanaand noticed plastic baggies and rolling papers on the floor. Outside of the
garage, in agarbage can, he saw abrick-gzed cdlophane wrapper containing marihuana residue.

Sobieszczyk talked with appellant and learned that appellant owned the property. During
the discussion, asecond individua, Pedro Reynosa, |eft the garage, leaving the door partialy open behind
him. Sobieszczyk had been at the scene of an aggravated assault involving a shooting the prior week. He
knew Reynosa Ahad been handled for wegpons beforei and believed that either Reynosa or one of

Reynosas brothers had been involved in the shooting.  Sobieszczyk was concerned that Reynosa or

appd lant might possess wegpons.



Both appdlant and Reynosaacted nervoudy, hiding their handsether behind their backsor
ingdetheir clothing. Appellant, who woreagray sweetshirt with alarge front pocket, held hishandsinside
the pocket. Because it was dark behind the garage and because he believed Reynosa might possess
weapons, Sobieszczyk called for a backup officer before conducting a safety pat down of appellant and
Reynosa. Sobieszczyk continued to talk with the two men until Officer Kenneth Murphy arrived.

Murphy approached Reynosa and requested his permission to pat down Reynosa for
wegpons. Reynosa told Murphy that he had aknife. During his pat down of Reynosa, Murphy found a
double-edged gtiletto and a smdl plastic bag of marihuanain a pocket of Reynosas pants. Reynosawas

immediately placed under arrest and moved away from the garage doorway.



After Murphy secured Reynosa, Sobieszczyk patted down gppellant. Ashebegan the pat
down, Sobieszczyk told appellant, A[YJou are being detained,§ and placed himin handeuffs." Sobieszczyk
aso told gppd lant that he could see drug paraphernaia and drug residue in the garage. Sobieszczyk then
asked appellant, Als there anything ese I-m going to find in there thats illegd, any more mari[h]uana®
Appdlant hesitated, and Sobieszczyk moved gppel lant closer to Murphy and Reynosaand stepped into the
garage. Appellant then stated that heAguesy ed] theres some pot inthered cooler.i Sobieszczyk testified
that his main intent for entering the garage was to seize the pargpherndia and to ensure that no other
individuas remained insde the garage. He seized the pipe and the cooler. Althoughtherecordisnot clear
as to the precise sequence of events, a the suppression hearing, the State suggested that, based on
appdlant=s admission, Sobieszczyk searched the cooler, seized the marihuanaiingde the cooler, and then
applied for a search warrant. The record does not contain the warrant. In its closing argument at the
suppression hearing, the State argued that

we have no ideaif the judge would have signed a search warrant had there not been any

mari[hjuana saized. If that search warrant didrvt contain the language that officers at the
scene found ared cooler containing X amount of mari[hjuang, it is unknown a thistime if

1 Murphy testified that Sobieszczyk did not handcuff appellant until after he admitted thet the red
cooler in the garage contained marihuana. However, when asked about the conversation between
Sobieszczyk and appe lant, Murphy tetified that he wasAawaysaway from them and [he] didrt hear al of
the conversation.;| Murphy aso testified that, when Sobieszczyk asked [gppelant] whether the garage
contained marihuana, Aat first from the report, [appellant] stated that there was no mari[hjuana. Then
[appellant] said that there was, a short time after thet, in the red and white cooler, which was insde the
garage.i Sobieszczyk:s testimony makes no mention of the first comment by gppellant. Murphy testified
that he was approximatdy eight to ten feet from Sobieszczyk and gppellant during the exchange.



an officer would have sgned a search warrant to search the remainder of the resdenceto

find it.
The Staters closing argument leads this Court to conclude that the search of the cooler occurred before
Sobieszczyk gpplied for the search warrant. Sobieszczyk tetified thet, after the seizure of the marihuana,
appellant was Aplaced under arrest for possession of that mari[hjuanag® Sobieszczyk further tetified that,
after the search warrant arrived, it was executed by narcotics detectives, who proceeded to search the
remainder of appdlant:s resdence. The only usable quantity of marihuana obtained from gppellant=s

resdence was that found insde the codler.

? Thearrest warrant specifiesthat Sobieszczyk arrested appellant for possession of approximately
244.7 ounces of marihuana, a date-jal fdony. See Tex. Hedth & Safety Code Ann. * 481.121(b)(3)
(West Supp. 2003).



Appdlant filed a motion to suppress both his ord statement to Sobieszczyk and the
marihuana obtained from the cooler, contending that both were obtained illegaly. See Tex. Code Crim.
Proc. Ann. art. 38.23(a) (West Supp. 2003) (evidence obtained unlawfully must be suppressed); Dowthitt
v. State, 931 SW.2d 244, 255 (Tex. Crim. App. 1996) (discussing genera Stuationsthat may giveriseto
protectionsof article 38.23(a)). Specifically, appellant argued that the admission regarding the cooler was
the product of acustodia interrogation. Because he had not been read hisMiranda rights, appdlant argued
that the statement wasinadmissble See Miranda v. Arizona, 384 U.S. 436, 444 (1966) (holding that,
before questioning, person in police custody must be warned that he has right to remain slent, that any
gtatement he makes may be used as evidence againgt him, and that he has right to presence of retained or
appointed attorney).® Further, appelant argued that no exigent circumstances judtified the warrantless
search of his garage. See McNairy v. State, 835 SW.2d 101, 106-07 (Tex. Crim. App. 1991)
(explaining that to justify warrantless search, police must show existence of probable cause at time of search
and exigent circumstances that made procuring warrant impracticable). Findly, appdlant argued that,
because Texas does not recognize the inevitable- discovery doctrine, the marihuana obtained asaresult of
his statement and search should be suppressed. See Statev. Daugherty, 931 S.W.2d 268, 270-71 (Tex.

Crim. App. 1996) (holding that plain language of article 38.23(a) of Texas Code of Crimina Procedure

3 Appdlant:sargument isthat the marihuanaseized from the cooler isfruit of theMiranda violation.
Although the Supreme Court has declared that Miranda articulated acondtitutiona rulerather than merely
a prophylactic one, Dickerson v. United Sates, 530 U.S. 428, 444 (2000), the Court has recently
decided to review the same circumstances presented here, United Statesv. Patane, 304 F.3d 1013 (10th
Cir. 2002), cert. granted, 2003 U.S. LEX1S 2948, at *1 (U.S,, Apr. 21, 2003) (No. 02-1183).



doesnot allow for Aaninquiry into the potentia legd acquisition of evidence onceit has been established that
it was actudly >obtained in violation of- lawg).

Thedigtrict court denied appe lantzsmation, ruling that appellant was temporarily detained
and not under arrest at the time and admitted his statement because it was not the product of custodia
interrogation. Further, the court ruled the marihuana and pargpherndia admissible, finding thet exigent

circumstances permitted the warrantless search.

DISCUSSION
On appedl, appellant presents two points of error. By hisfirg point of error, appellant
arguesthat thedidtrict court erred in finding that appellant was merely detained rather thanformdly arrested.
Asareallt, he argues that the marihuana in the cooler and his statement were erroneoudy admitted into
evidence. By his second point of error, gppellant argues that the district court abused her discretion by

ruling that exigent drcumstances justified the warrantless search of the cooler.

Standard of Review

A trid court=sruling on amotion to suppresswill be set aside only on ashowing of an abuse
of discretion. Villarreal v. State, 935 SW.2d 134, 138 (Tex. Crim. App. 1996). This Court affords
amog total deference to a trid courts determination of the historica facts supported by the record,
especidly when the trid court=sfindings are based on an eva uation of credibility and demeanor. Guzman
v. State, 955 SW.2d 85, 89 (Tex. Crim. App. 1997). Reviewing courtswill afford the same amount of

deferencetottriad court rulingson Amixed questions of law and fact @ if the resolution of those questionsturns



on an evauation of credibility and demeanor. 1d. For mixed questions of law and fact that require more
than an evaluation of credibility and demeanor, such as determinations of probable cause and
reasonable suspicion, de novo review isappropriate. Id. at 87.
Custody

Appdlant=sfirst point of error assartsthat the district court erred in ruling thet gppellant was
merely detained, rather than formally arrested. He arguesthat, because he had been formally arrested at the
time his statement was made, the district court erroneoudy admitted the admission into evidence. Neither
the Fourth Amendment nor article 38.22 of the Texas Code of Criminal Procedure precludethe admisson
of noncustodia statements. See, e.g., Miranda, 384 U.S. at 444; Dowthitt, 931 SW.2d at 263. Thus, in
order to determine whether appelant:=s comments to Sobieszczyk are admissible, we must first determine
the point a which officers placed appellant in custody.

A determination of custody must bemade on an ad hoc basis, in consider ation of all
of the obj ective circumstancesof thedetention. Dowthitt, 931 SW.2d at 255; Shiflet v. State 732
SW.2d 622, 629 (Tex. Crim. App. 1985). A personisAin custody@ only if, under the circumstances, a
reasonable person would believe that his freedom of movement was restrained to the degree associated
with aformd arrest. Stansbury v. California, 511 U.S. 318, 322 (1994). The Areasonable person)
standard presupposes aninnocent person. Floridav. Bostick, 501 U.S. 429, 438 (1991). Indetermining
whether custody exigts, the subjective intent of law-enforcement officias to arrest isirrdevant, unlessthe
intent is communicated or manifested to the suspect in someway. Stansbury, 511 U.S. at 322; seealso

Dowthitt, 931 SW.2d at 254; Dancy v. State, 728 SW.2d 772, 778 (Tex. Crim. App. 1987).



Onthe other hand, a person held for investigative detention is not in Acustody. @ Dowthitt,
931 SW.2d a 255. Aninvestigative detention involves detaining aperson reasonably suspected of ariming
activity in order to determine hisidentity or to momentarily maintain thestatus quo in order to garner more
information. Terry v. Ohio, 392 U.S. 1, 20-21 (1968). Thissort of ATerry stopi must be atemporary
detention, must last no longer than necessary to effectuate the purpose of the stop, must involve actua
investigation, and must usetheleast intrusve meanspossible. See Satev. Davis, 947 S\W.2d 240, 244-
45 (Tex. Crim. App. 1997) (holding that detention may continue only so long asAarticulablefacts) support
reasonable suspicion that suspect was engaged in crimind activity). The duration of the detention doneis
not determinative. See Smith v. Sate, 945 S.W.2d 343, 346-47 (Tex. App.CHouston [ 1st Dist.] 1997,
pet. ref=d) (explaining that passage of time must be considered dong with law-enforcement purposesto be
furthered by detention, and amount of time reasonably necessary to carry out such purposes).

The need for Miranda warnings arises when a person being questioned by law
enfor cement officialshasbeen Ataken into custody or otherwisedeprived of hisfreedom of action
in any significant way.; Miranda, 384 U.S. at 444. Aninitial determination of custody Adepends
on the obj ective circumstances of the interrogation.; Stansbury, 511 U.S. at 323. Thefollowing
situations may congtitute custody: (1) when the suspect isphysically deprived of hisfreedom of
action in any significant way, (2) when alaw-enfor cement officer tellsthe subject hecannot leave,
(3) when lawenforcement officers create a situation that would lead a reasonable person to
believe that his freedom of movement has been significantly restricted, or (4) when there is

probable causeto arrest and law-enfor cement officer sdo not tell the suspect heisfreetoleave.



Id. at 323-25; Shiflet, 732 SW.2d at 629. For thefirst three situations, the Stansbury decision
suggests that the restriction of freedom must elevate to the level of arrest, not merely
investigative detention. Dowthitt, 931 SW.2d at 255. Regarding the fourth stuation, the
officer-sknowledge of probable cause must be manifested to the suspect. Id. Thismanifestation
could occur Aif infor mation substantiating probable causeisrelated by the officer sto the suspect
or by the suspect to the officersf 1d. Probable causetoarrest cannot alone constitute custody;
custody isestablished only if amanifestation of probable cause, paired with other circumstances,
would encourage a reasonable person to believe officers were restricting him to the degree
associated with arrest. 1d.

Curioudy, the use of handcuffs does not necessarily constitutearrest or custody.
See, e.g., Rhodesv. State, 945 SW.2d 115, 117 (Tex. Crim. App. 1997) (refusing to adopt bright-
linetest providing that Amer e handcuffing isalwaysthe equivalent of an arresti); Maysv. State,
726 SW.2d 937, 944 (Tex. Crim. App. 1986) (holding that officer-s conduct in handcuffing two
men did not congtitutearrest and wasreasonableunder circumstancesasinvestigative detention).
Although an interrogation may begin as noncustodial, police conduct during the encounter may
transform a consensual exchange into a custodial interrogation. Dowthitt, 931 SW.2d at 255;
Ussery v. State, 651 SW.2d 767, 770 (Tex. Crim. App. 1983).

Inthe present case, Sobieszczyk appear ed at appellant=sresdencein responsetoa
disturbance call placed by a neighbor. The neighbor complained that she and appelant had

ar gued because shewashAtired of [appellant] selling mari[h]Juana out of hisgar age.l Sobieszczyk

10



approached appellant:s residence after speaking a few minutes with the neighbor. Initidly,
gopdlant voluntarily left his garage and engaged in smal talk with Sobieszczyk. Sobieszczyk asked
gppd lant genera questions pertaining to the disturbance call. Although the officer testified thet, even at the
time he was speaking with gppellant and Reynosabefore the arriva of Murphy, neither suspect wasfreeto
leave, the officer=s conduct did not eevate the Stuation beyond an investigative detention. See Terry, 392
U.S. at 30-31. Even when Murphy patted down Reynosa for possible wegpons, the Situation did not
exceed apermissible Terry frisk because Reynosass behavior suggested he might be concedling awesgpon.
Seeid.

The key moment comes when Sobieszczyk frisked appellant. The officer handcuffed
gppellant behind his back either before or during the pat down. At this point, Reynosa was aready
handcuffed and under formal arrest. The officer testified that, during the pat down, hetold gppellant,AlY Jou
arebeing detained. | can seethe mari[hjuanain there. | can seeresidue, the drug parapherndial Atthe
time of this statement, Sobieszczyk had probable cause to arrest appe lant, had handcuffed him, and did not
tell himthat hewasfreetoleave. Sobieszczyk then asked appellant, Alsthere anything e sel-=m gaing tofind
intherethat=sillegd, any more mari[hjuana@ When gppellant hesitated, Sobieszczyk moved the handcuffed
appdlant to where Murphy detained Reynosa. Then Sobieszczyk moved to enter the garage. After a
couple of seconds, appellant responded, AW, | guess theress some pot in the red cooler.(

Applying the Stansbury test to these facts, we determine that gppellant wasin custody at
the time Sobieszczyk asked him whether he would find any additiond illegd items or marihuana in the

garage. Hrgt, Sobieszczyk physicaly deprived appelant of hisfreedom of actionin asignificant way when

11



he handcuffed him and began patting him down. Second, hetold gppellant hewas being detained, indicating
the suspect could not leave. Third, Sobieszczyk=s actionsin handcuffing gppellant and stating that gppdlant
was detained created a Situation that would lead areasonable person in gppellant=s position to believe that
his freedom of movement was sgnificantly redricted. Findly, the officer told appdlant he saw drug
parapherndia and drug residue in his garage. He indicated that he knew the items were contraband by
asking appdlant whether he would find anything dseAillegdd in the garageand whether hewould findAany
moremari[hjuana@ Thesefactors, paired with thefact that Sobieszczyk never told appellant hewasfreeto
leave, stisfy the Stansbury standardsdefining custody. See511 U.S. at 323. We hold that appellant was

in custody a the time he made the statement concerning the presence of marihuanain the cooler.

I nterrogation

In Miranda, the Supreme Court established that custodial interrogation means
Aquestioning initiated by law enfor cement officer safter a per son hasbeen taken into custody or
otherwise deprived of his freedom of action in any significant way.l 384 U.S. at 444; see also
Rhode Island v. Innis 446 U.S. 291, 298 (1980). The Supreme Court clearly distinguishes
between volunteer ed custodial statements and those made in responseto interrogation. Innis
446 U.S. at 299-300.

Theneed for Miranda safeguar dsariseswhen a person in custody Aissubjected to
either express questioning or its functional equivalent.; 1d. at 300-01. Alnterrogation,( for
Miranda purposes, refers both to express questioning and to any words or actions by the

policeCother than those normally attendant to arrest and custody Cthat policeAshould know are

12



reasonably likely todlicit anincriminating responsefl I1d. at 301. Alncriminatingresponsel refers
toboth inculpatory and exculpatory responsesthat prosecutor smay seek tointroduceat trial. Id.
at 302 & n.5. Thelikelihood of eliciting a responsefocuseson the per ception of the suspect, not
theintent of the police. Id. at 301. The Court noted that any practice the police should know is
Areasonably likely to evokean incriminating response from a suspectf constitutesinterrogation.
|d.

Wehold that appellant wasAinterrogatedi within themeaning of Miranda. Before
appellant made any incriminating statements, he wasin custody. By asking appellant whether
there was Aanything ese [he was| going to find in [the garage] that:s illegal, any more
mari[hluanai Sobieszczyk engaged in expressquestioning of appellant. Theofficer did not first
provide Miranda war ningsto appellant.

At a minimum, Sobieszczyk=s inquiries were the Afunctional equivalent@ of
guestioning. When Sobieszczyk asked appellant whether he would find more marihuana in
appdlant:=s garage, hehad just infor med appellant that hehad seen marihuana par aphernaliaand
resduein thegarage. Further, according to hisown testimony, Sobieszczyk already had placed
appellant in handcuffsand told him that he was being detained. No officer had administered the
warningsrequired by Miranda.

A policeofficer Ashould knowf that asking appellant whether he would find more
narcotics in the garage was Areasonably likely to evoke an incriminating responsef from

appellant. Innis 446 U.S. at 301. Further, a police officer should know that, if appellant

13



responded in the affirmative, the response would be of the sort prosecutors would seek to
introduce at trial. Appellant saw Sobieszczyk begin to enter thegarage. Helikely believed the
officer would find the drugs. Sobieszczyk should have known that the combination of hisentry
into the garage and his questioning of appellant would encourage the suspect to provide an
incriminating response. Seeid.

The State arguesthat, even if Sobieszczyk Ainterrogatedi appellant, appellant:s
statement about marihuanabeing located in the closed cooler constituted avoluntary statement,
rather than an incriminating responseto an impermissibleinterrogation. The State emphasizes
the fact that appellant paused and Arefused to answer(l after the officer asked the question.
According to the State, this pause effectively ended the conver sation between the officer and
appellant. Thus, appdlant:sadmission served asa voluntary statement, making it admissible.
Therecord, however, doesnot support the State=sassertion. Sobieszczyk testified that the pause
lasted but Aa few seconds@Conly enough time for him to takeAjust a couple of stepsf

Voluntary statementsgenerally donot occur in responsetoadirect questionfroma
policeofficer. That the suspect wasneither expressly nor implicitly questioned by police officers
at the time the statement was made often determines the voluntariness of a statement. See
Stevens v. State, 671 SW.2d 517, 520 (Tex. Crim. App. 1984) (holding admissible as voluntary
defendant:s statement made when in custody but not in response to interrogation); Sanchez v.
State, 589 SW.2d 422, 423 (Tex. Crim. App. 1979) (defendant:s statement after arrest that

officer swere lucky they caught him and hisinquiries about whether someone Ahad squealed on
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himi admissible as voluntary statements because they were not products of interrogation or
responsesto inquiry by officers); Earnhart v. State, 582 SW.2d 444, 448 (Tex. Crim. App. 1979)
(statement of arrested defendant who said, Alt=sgot blood on it. | want to get a clean onefi when
grabbing shirt to wear was admissible because it was voluntary and not made in response to
inquiry or asresult of interrogation); Davisv. State, 780 S.W.2d 945, 947 (Tex. App.CFort Worth
1989, pet. ref=d) (finding that suspect=s statement, Alt=scool. Y ou got me/i upon apprehension by
police was admissible asres gestae or voluntary statement befor e interrogation).

Here, appélant=sincriminating statement directly responded to an inquiry from
Sobieszczyk. Under these facts, we cannot say that the statement wasvoluntary. We hold that
appdlant-sstatement wasmade pur suant to a custodial interr ogation and wasthusinadmissiblein
evidence.
Warrantless Search of Garage and Cooler

1. Protective Sweep

By his second issue, appdlant argues that the ditrict court erred in finding that exigent
circumstances supported Sobieszczyk=s warrantless search of gppellant=sgarage. Specificdly, he argues
that the digtrict court=sfinding that such circumstances permitted Sobieszczyk to search the closed cooler
without awarrant was error.

The State rejoins that Sobieszczyk:=sentry into appellant:=s gar age constituted a
Aprotectivesweep.i A protective sweep isaAquick and limited sear ch of premises, incident toan

arrest and conducted to protect the safety of police officersor othersi Maryland v. Buie, 494
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U.S. 325, 328 (1990). In Buie the United States Supreme Court noted that Athe Fourth
Amendment bar sonly unreasonable sear chesand seizuresfi 1d. at 331. Todeterminewhether a
sear ch isreasonable, courtsshould balancean individual=sprivacy interest with the promotion of
legitimate government interests. Reasor v. State 12 SW.3d 813, 816 (Tex. Crim. App. 2000).
Sear ching a home is Agenerally not reasonable without a warrant issued on probable causef
Buie 494 U.S. at 331.

However, A[t]he Fourth Amendment per mitsaproperly limited protectivesweepin
conjunction with an in-homearr est when the sear ching officer possessesareasonable belief that
the areato be swept harborsan individual posing a danger to those on the arrest scenef) Id. at
337 (quoted in Reasor, 12 SW.3d at 816). The sweep cannot be aAfull sear ch of the premisesf
Id. at 335. Instead, it may only extend Ato a cur sory inspection of those spaces wher e a per son
may befound.f Id. Thesweep may only last long enough toAdispel thereasonable suspicion of
danger.@ 1d. Theprotectivesweep ispermitted only when Ajustified by areasonable, articulable
suspicion that the houseisharboring a per son posing a danger tothoseon thearrest scenef 1d.
at 336.

Applying such standard to the case before us, we conclude that the protective
sweep of appellant:s garage, which was connected to appelant-s house, was justified.
Sobieszczyk was reasonably concerned about his safety. He testified that he felt a protective
sweep was necessary, after detaining and securing appellant, to ensure that no other adults

remained in the garage. Murphy:spat down of Reynosa had revealed a weapon. Sobieszczyk
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alsotestified that thelighting in the gar age was poor, that the partially open door prevented him
from viewing all portions of the garage from outside, and that he did not know how many people
werein the garage.

However, the sweep was per missible only to the extent necessary toensurethat no
dangerousor armed individualsremained in thegarage. Sobieszczyk:=stestimony established that
the garage was rather smallBonly about Aa 12 [feet] by 12 [feet] section.f Thus, theofficer was
permitted to sweep the room only to the degree necessary to establish that no individuals
remained, and his sweep was limited to those spaces Awherea per son may befound.@ 1d. at 337.
Thus, although the protective sweep was legal, it did not allow the officer to search the cooler
inside the gar age, because the officer could not reasonably believethat a per son might befound

in the cooler.

2. Exigent Circumstances
Because the protective sweep would not permit Sobieszczyk:s search of the cooler, we
now determine whether the search was otherwise permissible. The didrict court found that exigent
circumstances permitted the warrantl ess search of the garage and cooler. Appellant contendsthat the court
erred because no exigent circumstances existed to justify the search of the cooler. We agree.
Texaslaw doesnot recognizetheinevitable-discovery doctrine which would per mit
admission of evidence obtained in an unlawful search if such evidence would later have been

obtained lawfully. In Daugherty, the court of criminal appeals confirmed that, if evidence was
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obtained illegally under article 38.23(a) of the code of criminal procedure, it must be excluded.*
931 S.\W.2d at 269. No exception existsfor evidencethat later might have been obtained lawfully.
Id. Thus, unless evidence is obtained legally with a search warrant or through one of the
car efully-crafted exceptionsto the warrant requirement, the evidence must be excluded.
Because the officers had neither awarrant nor appellant:s consent, and had not informed
appellant that he was under arrest when the cooler was seized and searched, the State bearsthe burden of
proving the reasonableness of the search. Russell v. State, 717 SW.2d 7, 9 (Tex. Crim. App. 1986);
Newhousev. State, 53 S.\W.3d 765, 769 (Tex. App.CHouston [ 1t Dist.] 2001, no pet.). The State must
show: (1) probable cause existed at thetime the officer madethe search and (2) that exigent circumstances
exised that made obtaining a warrant impracticable. Taylor v. State, 945 SW.2d 295, 300 (Tex.

App.CHouston [1st Dist.] 1997, pet. ref=d).

* Article 38.23(a) provides:
No evidence obtained by an officer or other personin violation of any provisonsof the
Condtitution or laws of the State of Texas, or of the Congtitution or laws of the United
Statesof America, shal be admitted in evidence againg the accused onthetria of any
crimina case,

Tex. Code Crim. Proc. Ann. art. 38.23(a) (West 2003).
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A finding of exigent circumstances usually includes Afactors pointing to some
danger totheofficer or victims, an increased likelihood of apprehending a suspect, or the possible
destruction of evidencel McNairy, 835SW.2d at 107. Thus, Situationsjustifyingawarrantless
searchinclude: (1) renderingaid or assistanceto personswhom the officer sreasonably believe
are in need of assistance, (2) preventing the destruction of evidence or contraband, and (3)
protecting the officer sfrom a per son whom they reasonably believeto be present and armed and
dangerous. |Id. (citing Stewart v. State, 681 SW.2d 774 (Tex. App.CHouston [14th Dist.] 1984,
pet. ref-d)). To proveexigent circumstances existed, the State must show Athat the policecould
havereasonably concluded that evidencewould bedestroyed or removed beforethey could obtain
asearch warrant.; 1d.

Deferring to the digtrict court=s findings, we assume that the State established probable
cause to enter the garage. See Newhouse, 53 SW.3d at 769; see also McNairy, 835 SW.2d at 106
(holding that probable cause exists when reasonably trustworthy facts and circumstances in officer-s
knowledge would lead reasonably prudent individud to believethat insrumentdity of crime or evidence of
crime will befound). However, the State must also show exigent circumstances judtified the warrantless
search. Newhouse, 53 SW.3d at 769; Taylor, 945 S.W.2d at 300.

TheFourth Amendment prohibitsa sear ch of closed container swithout awarrant
whereno clear exigency exists. United Statesv. Chadwick, 433U.S. 1, 15 (1977); Statev. Porter,
940 SW.2d 391, 393 (Tex. App.CAustin 1997, no pet.) (explaining that, although discovery of

marihuana in suspect=-s room created probable cause, that alone failed to justify searching
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suspect:=sluggagewithout sear ch warrant or exigent circumstances). Sobieszczyk maintained the
authority to seizethe cooler. Californiav. Acevedo, 500 U.S. 565, 575 (1991) (law enfor cement
officersmay seize container and hold it until they obtain search warrant); Chadwick, 433 U.S. at
13 (initial seizure and detention of suspect-sfootlocker from railroad station valid, even before
search warrant received). However, a container=s seizur e does not compromisetheinterest in
preserving the privacy of itscontents, becauseit may only be opened pursuant to either asearch
warrant or oneof the exceptionstothewarrant requirement. Horton v. California, 496 U.S. 128,
142 & n.11 (1990).

Asa general rule, Aindividualscan manifest legitimate expectationsof privacy by
placing itemsin closed, opaque container sthat conceal their contentsfrom plainview.i United
Statesv. Villarreal, 963 F.2d 770, 773 (5th Cir. 1992). Thetype of container generally doesnot
affect Fourth Amendment protection, nor should the analysis focus on whether individuals
typically use the container to transport personal effects. Id. Generally, closed, opaque
containersremain subject to thewarrant requirement. Id. at 774. No amount of probable cause
will justify awarrantlesssear ch or seizureabsent exigent circumstances. I1d. at 777 (citing Taylor
v. United States, 286 U.S. 1, 6 (1932)).

TheMcNairy court identified fivefactor srelevant to areasonabledeter mination by
the sear ching officer sthat evidence might bedestroyed or removed befor ethey obtained asearch
warrant: (1) thedegreeof urgency involved and theamount of timenecessary to obtain awarrant;

(2) areasonablebelief that the contraband isabout to beremoved; (3) the possibility of danger to

20



police officers guarding the site of the contraband while a search warrant is sought; (4)
information indicating the possessor s of the contraband are awar e that police are on their trail;
and (5) theready destructibility of the contraband and the knowledge that effortsto dispose of
nar cotics and to escape ar e char acteristic behavior of personsengaged in nar coticstrafficking.
McNairy, 835 SW.2d at 107 (citing United States v. Rubin, 474 F.2d 262, 268 (3d Cir. 1973)).
The State hasfailed to demonstratethe existence of exigent circumstances. There
not only was ample time to obtain a search warrant, but the State did in fact obtain one. The
warrantless search served no law-enforcement purpose that could not have been served by
waiting for the warrant. The protective sweep established that no individualsremained in the
garage. Sobieszczyk removed the cooler from the garage, placing it in his control and out of
danger of being destroyed. Without appellant:s statement, the officer had no reason to believe
that thecooler contained marihuana. Nothingin Sobieszczyk-stestimony suggeststhat theofficer
maintained such a belief before appellant:s statement. No reasonablethreatsto the officers:
safety existed, because appellant and Reynosa wer e handcuffed and within the officer s= contral.
When objectively considering the facts and cir cumstances confronting the officer sat thetime of
the search, the Statefailed to establish that a reasonable officer would have felt it necessary to
sear ch the cooler or the garage premises without a warrant. Brimagev. State, 918 S.W.2d 466,
501 (Tex. Crim. App. 1994). The Statefailed to offer alegally justifiablereason why Sobieszczyk

performed the search without a warrant. We cannot correct this oversight after the fact.
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Villarreal, 963 F.2d at 777. We hold that the district court erred by finding that exigent

circumstances existed to justify the warrantless sear ch of the cooler.

The Plain-View Doctrine

Sobieszczyk=stestimony establishesthat the garagewassmall, and he did not believe at the
time of the seizurethat any entrance to the garage from the house existed. The garage door wasopen. The
officer waswithin hisauthority to perform aprotective sweep to ensure that no other individudsremainedin
the garage. Because the drug parapherndiawas in the officer=s plain view, he was within his authority to
seize those objects. Martinez v. State, 17 SW.3d 677, 685 (Tex. Crim. App. 2000). Based on the
information available to Sobieszczyk at the time, once he swept the garage and removed the evidence, the
evidence was secure.

The plain-view-sea zure doctrine requires both of the following: (1) thet an officer seean
item in plain view a a vantage point where he has the right to be, and (2) that the officer immediatey
recognize the saized item condtitutes evidence. Id. at 685; Ramos v. State, 934 SW.2d 358, 365 (Tex.
Crim. App. 1996). The seizing officer must dso have probable cause to associate the item seized with
caimind activity. Martinez, 17 SW.2d at 685. Discovery of the seized item need not be inadvertent.
Horton, 496 U.S. at 141-42; Ramos, 934 S.W.2d at 365; Statev. Haley, 811 SW.2d 597, 599 (Tex.
Crim. App. 1991).

Application of the plain-view doctrine to the facts of the present case establishesthat the
test only judtifies some of the evidence seized by Sobieszczyk without a warrant.  The neighbor=s cdll

provided the officer with sufficient reason to vigt gope lant=sresidence. When appellant opened the door to
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the garage, he offered the officer aview into the garage, which included that areaiin theofficer=s permissble
vantage point. Because gppellant=s companion Reynosa |eft the door open after joining gppellant and
Sobieszczyk outsde, he offered the officer a continuing view insde the garage. The open garage door
provided Sobieszczyk a clear view of the marihuana pipe and the scales covered with marihuana seeds.
Because Sobieszczyk wasjudtified in conducting the protective sweep, his seizure of theseitemsfdlswithin
the plain-view doctrine. Martinez, 17 S.W.3d at 685.

The cooler, however, does not fal within the doctrine. The plain-view exception to the
warrant requirement alows police officers to seize incriminating items thet they discover inther legitimate
law-enforcement activities. The exception does not justify warrantless, exploratory searches of closed
containers that purport to contain innocuous materiads. Villarreal, 963 F.2d at 776. The open garage
door provided Sobieszczyk with a plain view of the cooler. However, without appellant:s
statements, Sobieszczyk did not immediately recognize a connection between the cooler and
marihuana, nor would it have been reasonable for him to do so. Under thesefacts, we hold that
Sobieszczyk had probable cause to apply for a warrant and, in the meantime, to secure the

premises and to seize the cooler, but not to search the cooler.

Harm Analysis

Having determined that congtitutional error occurred, we must now determine
whether theerror was harmlessbeyond areasonabledoubt. Tex. R. App. P. 44.2(a). Todecide
harmlesserror, weconsider: (1) thesourceof theerror; (2) thenatureof theerror; (3) whether

or towhat extent the Stateemphasized theerror; (4) theerror=sprobable collateral implications;
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(5) how much weight ajuror would probably placeon theerror; and (6) whether declaringtheerror
harmlesswould encour age the State to repeat it with impunity. SeeHarrisv. State, 790 SW.2d
568, 587 (Tex. Crim. App. 1989); Taylor, 945 SW.2d at 299.

Here, the State used evidence seized after an imper missiblecustodial interrogation
and an improper search that violated appellant:s constitutional rights. The State=s caserested
upon the evidence seized from the cooler. Not only did the seized evidence cause appellant to
plead guilty, but ajury would probably placegreat weight on theevidencefor the samereasonCit
is the only direct evidence of the crime charged. Finally, declaring the officer-s warrantless
search and custodial interrogation without Miranda protections to be harmless error could
substantially undermine the protection afforded individuals from unreasonable searches and
seizures and erode the protections afforded by Miranda. Based on the facts of this case, we
believe that the district court=serror contributed to appellant=s conviction. In any event, we
cannot say beyond a reasonable doubt that it did not. We hold that the error caused appellant

harm.

CONCLUSION
We hold that thedigrict court erred by overruling Ramirezsmotion to suppress
(2) his statement regarding marihuana in the cooler and (2) the marihuana dbtained from the
cooler. Therefore, we reverse the district-court judgment and remand the case for further

proceedings consistent with thisopinion.
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Lee Yeakd, Justice
Before Justices Kidd, Y eakel and Petterson
Reversed and Remanded
Filed: May 1, 2003
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