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Appellant Eric Loper appeals a digrict-court judgment terminating his parental
rightsto hisminor child, appellee C.L.," approximately agetwo at thetimeof trial. Appelleethe
Child Protective Services division of the Texas Department of Protective and Regulatory
Services (ACPSP) filed a petition for termination of L oper-sparental rights. See Tex. Fam. Code
Ann. " " 101.032, 161.001 (West 2002). After abenchtrial, thedistrict court terminated L oper=s
parental rightstoC.L. In hisonly issueon appeal, Loper assertsthat theevidenceislegally and

factually insufficient to establish the statutory groundsfor termination. Wewill affirm.

! The decree dso terminated the parental rights of Lauren Loper to her daughter, C.L. Lauren
Loper has not appealed. We thus do not address the termination of her parentd rights.



BACKGROUND

By hisonly issueon appeal, L oper arguesthat theevidenceagainst him waslegally
and factually insufficient to terminate his parental rights.

CPSremoved C.L.from her parents homeand took custody of her after receiving
multiplereferralsregarding thechild. First, CPSreceived areferral alleging Loper neglectfully
supervised C.L. in February 2001. Thisreferral came after an Austin police officer arrested
L oper and charged him with child endanger ment, after finding L oper pulled over tothesideof the
road, apparently Aunder the influencef and with C.L. in the vehicle? Loper-s employer
terminated L oper:semployment after hearrived at work Aunder theinfluence§® In thiscondition,
Loper had driven with C.L.inthecar to hisjob ste, requiring hisemployer to drive Loper home

and place C.L. in the care of neighbors.

2 The record does not indicate the substance of which Loper was under the influence, but Austin
police noted that Loper Agppeared glassy eyed and his speech was very dow. (i

% Again, the record does not indicate the substance of which Loper was under theinfluence, but the
record notes that the employer Awas so concerned about Mr. Loper=sinability to drive, herefused to alow
him to get into his car.(



OnMay 1, CPSreceived threeadditional referralsalleging neglectful supervison
of C.L. by Loper and his wife, C.L.=s mother, Lauren Loper. Loper was observed driving
erratically, running off the highway into the grass, and eventually turning into an Austin grocery
store parking lot. Observerssaw L oper exit hisvehicle, urinatein the parking lot, stagger into
the store, and leave then one-year-old C.L. alone in the car. When an Austin police officer
arrived at thegrocery, hedetained L oper and discover ed storemer chandisein L oper=s pockets.
Although L oper-sblood-alcohol level wasonly .02, hefailed afield sobriety test. Loper refused a
blood test. Policearrested Loper for child endanger ment and driving whileintoxicated. Loper-s
mother retrieved C.L.fromthepolicestation. Twodayslater, C.L.=smaternal great-grandmathe
attended abirthday party for Lauren Loper at theL oper home. Shenoticed what appeared to be
fresh needle track markson Loper-sarmsand feet, indicating the use of drugs.

CPSasked for, and thedistrict court entered, an AOrder for Protection of aChildin
an Emergency.i Thedistrict court appointed CPSasC.L .=stemporary managing conser vator and
placed C.L. with her maternal grandmother, Rebecca Dallman. In July thedistrict court held an
adversarial hearing on CPS:srequest for temporary ordersand found that returning C.L. tothe
L oper home posed a continued risk to her physical health and safety. Thedistrict court ordered
Loper to: (1) vist with C.L. on aweekly bass, duringwhich timeL oper wasto remain drug-and-
alcohol free; (2) submit to a psychological evaluation; (3) attend and complete counseling
sessions; (4) successfully complete par enting classes; (5) submit to drug and alcohol assessments

and random drug testing; (6) maintain secur e, stablehousing and employment; and (7) maintain a



drug-and-alcohol-freelifestyle. At alater statushearing, thedigrict court ordered that L oper pay
$100 per month in child support for C.L. Thedistrict court held ahearingin December toreview
the conservator ship appointment and placement of C.L. Loper failed to attend the hearing.

Loper failed to comply with many of the district court:-sdirectives. Loper did
submit to the psychological evaluation and the drug-and-alcohol assessments. However, hefailed
to comply with an intensive outpatient program, after being expelled for refusng to comply with
all of therandom drug tests and producing someAdirty@ specimens. Further, hefailed to attend
any ther apy sessonsrecommended after hispsychological evaluation. Loper wasdismissdfrom
the parenting classes after exhibiting behavior consistent with drug use and testing positive for
opiatesduringaurinalyss. Loper failed to makeany of theordered child-support payments. Of
forty available weekly vistationswith C.L., Loper took advantageof only ten. Hefailed tovisit
C.L. at any time during the period between October 2001 and the April 2002 termination
proceedings. Loper alsofailed to maintain stable housing or employment. In February 2002, CPS
placed C.L.with her maternal uncle, Dillon Howar d, and hisfiancee, Nicole M eadows, who intend
toadopt C.L.

At thetermination proceedings, L oper wascalled totestify. Loper testified only to
his name, his age, his date of birth, and the fact that he was C.L .-sfather. Loper asserted his
Fifth Amendment right againgt self-incrimination on all other matters. SeeU.S. Const. amend. V.
Specifically, herefused to answer questionsregar dingwhether hewasincar cer ated at thetime of

thetrial, whether hehad been arrested for child endanger ment, and whether hehad ever engaged



in conduct that would endanger the physical or emotional well-being of C.L. Loper offered no
other evidenceto controvert allegationsregarding hisdrug use, hisarrests, or histreatment of
C.L.

Dallman testified that, within ayear of thetrial, L oper admitted to usngheroin and
needing help with hisaddiction. Dallman said she suspected, on several occasions, that L oper
had been under theinfluenceof drugs. Dallman testified that in early 2001, shefound L oper and
hiswife under theinfluence of drugs at their home. Shetook the two to a counselor and social
worker at the school where she teaches in order to discuss the Lopers: problems with drug
addiction. Thecounsdor and social worker provided Loper and hiswifewith numerousreferrals
for rehabilitation programs.

Dallman testified that she thought termination of the Lopers:- parental rights
served C.L .:sbest interest. Dallman said, that although C.L. seemed healthy, she believed the
Lopersplaced C.L. in dangeroussituations. Shealso believed the L opersfailed toprovideC.L.
with adequate stimulation. Particularly, Dallman noted that the L oper s often stayed out late at
night and dept much of theday, keeping C.L. confined whilethey dept. Dallman said when C.L.
was not confined, the extreme disarray in the Loper home threatened C.L .-ssafety. Dallman
worried that the Lopers- inattention might result in C.L. placing a foreign object in her mouth or
having some other sort of accident.

CPS casaworker Lori Browning testified that she thought termination of L oper-s

parental rightswasin C.L.=sbest interest. Browningtestified that she believed L oper=scontinued



substance abuse greatly diminished his capacity to effectively parent C.L. She expressed

concer nsabout the stability L oper could offer C.L. because hefailed to perform almost all of the
court-ordered programs, failed to remain drug-free, failed tovisit C.L. weekly, failed to pay any
child support for C.L., and failed to maintain stable housing and employment. Browning also
testified that L oper=scurrent incarceration posed a threat to the stability and permanency C.L.
needsin her homelife.

Thedistrict court ruled that the parent-child relationship between Loper and C.L.
should beterminated because L oper knowingly placed or knowingly allowed the child toremainin
conditionsor surroundingsthat endanger ed the physical or emotional well-being of thechild. See
Tex. Fam. Code Ann. " 161.001. The court determined that termination of the parent-child

relationship wasin the child:=s best interest.

DISCUSSION
Standard of Review
Thenatural right existing between a parent and child isof constitutional dimenson.
Holick v. Smith, 685 SW.2d 18, 20 (Tex. 1985). The United States Supreme Court has
characterized theright toraiseone:schild asessential Ca basic civil right far morepreciousthan
property rights. Stanley v. Illinois 405 U.S. 645, 651 (1972). Because the involuntary
termination of parental rightsiscomplete, final, and irrevocable, ter mination proceedingsmust be

grictly scrutinized. Holick, 685 SW.2d at 20.



A court may terminate parental rightsif it findsboth of the following: (1) that the
parent has engaged in any of the specific conduct enumerated in the family code as grounds for
termination, and (2) that termination isin the best interest of the child. Tex. Fam. Code Ann.
" 161.001; Richardson v. Green, 677 SW.2d 497, 499 (Tex. 1984). A termination order must be
supported by clear-and-convincing evidence. Tex. Fam. Code Ann. " 161.001. AClear and
convincing evidencel meansAthe measureor degree of proof that will producein the mind of the
trier of fact afirm belief or conviction asto thetruth of the allegations sought to be established.(
Tex. Fam. Code Ann. * 101.007 (West 2002); In re G.M., 596 SW.2d 846, 847 (Tex. 1980). This
intermediate standar d falls between the usual preponderance of evidence standard in civil cases
and theAbeyond areasonabledoubt( standard of criminal proceedings. InreG.M., 596 SW.2d at
847. Thefact finder must deter mine that clear-and-convincing evidence supportsboth elements;
proof of one eement does not relieve the burden of proving the other. Holley v. Adams, 544
S\W.2d 367, 370 (Tex. 1976).

Wereview legal sufficiency by considering only the evidence supporting thetrial
court:=s finding, disregarding evidence contrary to that finding and upholding the finding if any
probative evidence supportsit. In re King-s Estate, 244 SW.2d 660, 661 (Tex. 1951). If more
than a scintilla of probative evidence supportsthefinding, it must beupheld. See Garzav. Alviar,
395 S.\W.2d 821, 823 (Tex. 1965). Wewill uphold ter mination findingsagainst factual-sufficiency
challenges if the evidence Ais such that a reasonable [fact finder] could form a firm belief or

conviction that grounds exist for termination under Texas Family Code sections 161.001 and



161.206(a).0 InreC.H.,89 SW.3d 17, 18-19 (Tex. 2001). Thus, wewill not rever sethedistrict
court=sjudgment unlessthefact finder could not reasonably havefor med afirm conviction or belief
that terminating Loper-s parental rights wasin C.L.=s best interest. 1d. at 25. Applying these
standards of review to the facts before us, we hold the evidence to be both legally and factually

sufficient to sustain the verdict.

Best I nterest of the Child

Loper complainsthat thereisinsufficient evidence to support the district court:=s
finding that termination of his parental rights serves the best interest of C.L. A strong
presumption exists that preserving the parent-child relationship servesthe best interest of the
child. Wiley v. Spratlan, 543 SW.2d 349, 352 (Tex. 1976).

InHolley, the TexasSupremeCourt articulated several factor sthat trial courtsmay
consider when deter mining whether termination servesa child-sbest interest: (1) the desires of
the child; (2) theemotional and physical needs of the child now and in thefuture; (3) theemotional
and physical danger to the child now and in thefuture; (4) the parental abilities of theindividuals
seeking custody; (5) theprogramsavailableto assist theseindividualsto promotethebest inter est
of the child; (6) the plansfor the child by theseindividualsor by the agency seeking custody; (7)
thestability of thehomeor proposed placement; (8) theactsor omissionsof the parent, which may
indicatethat the existing par ent-child relationship isnot proper; and (9) any excusefor theactsor

omissions of the parent. Holley, 544 SW.2d at 371-72.



Although this list is not exhaustive, it does include the most important
considerations. 1d. at 372. Other factors may be consdered when appropriate. 1d. Likewise, a
fact finder isnot required to consider all of thelisted factors. 1d. Therecord in thiscase contains

evidence regarding several of theHolley factors.

1. Theemotional and physical danger to the child

The record contains evidence of several instancesin which Loper placed C.L. in
danger. First, hewasarrested for child endanger ment after Austin policefound him pulled over to
the side of the road and under the influence of some substance, with C.L. in the vehicle. On
another occasion, Loper drove himsalf and C.L. to his place of employment while he wasAunder
the influencefl Loper was again arrested by Austin police after driving under the influence of
alcohol with C.L. inthecar, staggeringintoagrocery store, stealingitems, and leaving one-year-
old C.L. alone in the vehicle. Dallmarrs testimony suggested that Loper had been under the
influence of heroin on several occasionsin front of his daughter.

The general condition of the Loper home also presented a danger to C.L.zswell-
being. Both Dallman and the CPS casewor ker testified that the floor waslittered with itemsthat
C.L. could ether fall upon or placein her mouth.

Theemational danger presented to C.L. also wastestified to by both Dallman and
Browning. Dallman noted that L oper and hiswife often stayed out very lateat night and dept for
much of the day. While deeping, the Lopers kept C.L. confined. Dallman testified that she
believed C.L. failed to receive appropriate stimulation from Loper. Browning testified that

9



L oper:=s continued drug use posed a threat to the stability and per manency needed by C.L. She

further addressed concern that L oper=sincar ceration threatened C.L .-s emotional needs.

2. Loper:sparental abilities

The record contains evidence revealing Loper=s deficient parenting skills. As
described above, the Loper home was in extreme disarray and unsafe for a toddler C.L.zs age
when both Dallman and CPS visited. During the day, Loper often kept C.L. confined while he
dept, failing to provide her with simulation or attention. Testimony from Dallman suggeststhat
L oper used heroin with C.L. in the home on mor e than one occasion.

L oper placed C.L. in physical danger by drivingAunder theinfluencel with her inthe
car on several occasions. On one of these occasions, L oper |eft the one-year old alonein acar,
whileheurinated in agrocery store parking lot, stagger ed into the store, and stole mer chandise.

Further, in direct defianceof court orders, Loper failed tovisit C.L. for monthsat a
time, including failing to vist her even once for almost six months before the termination
proceeding. Loper failed to provide any financial support for C.L.zs benefit, again in direct
disobeyanceof acourt order. Evidencereflectsthat L oper isincapable of maintaining adrug-free
lifestyle, stable employment, or stable housing. Finally, at the time of trial Loper was again

incar cer ated for an indeter minate amount of time.

3. Parenting-assistance programs available to Loper
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The district court ordered Loper to attend and complete a nine-week parenting
course. Loper arrived tardy to a number of the classes. Loper completed only six of the nine
weeks because instructors asked him to leave. During the classes, Loper exhibited behavior
consistent with drug use. Loper also tested postive for opiates during one of the classs
urinalyses.

Loper did complete a drug-and-alcohol assessment, but he failed to complete a
recommended outpatient rehabilitation program; he missed two classes after being arrested for
burglary of a vehicle and shoplifting. Loper also completed a psychological evaluation, but he
failed to attend any of the individual therapy sessons recommended by the evaluating
psychologist. Testimony from Dallman established that school counsglors provided Loper with
referrals for drug treatment and rehabilitation programs. Loper failed to contact any of these

individuals.

4. Plansfor the child by Loper or by the agency seeking custody

Loper presented no evidence to indicate any plans he has for C.L.:sfuture.
Because he failed to complete his ordered parenting programs, failed to maintain stable
employment or housing, and was incar cerated at the time of the termination hearing, Loper:s
failureto offer evidence of hisplansfor C.L.zsfuture complicate his position on thisissue.

CPS presented evidence that C.L.zscurrent caretakers have expressed plansto
formally adopt C.L. if L oper=sparental rightsareterminated. Howard and Meadowscurrently are
engaged and intend to marry. Howard serves as a flight instructor, and Meadows is a school
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teacher. CPSproduced evidencethat thetwo can, and desireto, offer C.L. a secure, loving home
life. They plan to provide her with financial stability, a drug-free environment, and adequate

emotional support and physical stimulation for a child her age.

5. Stability of the proposed home or proposed placement

L oper provided no evidenceto controvert CPS=sevidencethat hefailed toprovidea
stablehomelifefor C.L. Although under court order todo so, L oper failed to maintain astablejob
or stable housing. The evidence suggests he hasfailed to remain drug-free. Loper currently is
incar cer ated.

Howar d and M eadows both maintain stableemployment. They offer sablehousing
and financial support for C.L. It appearsfrom theevidencethat C.L. hasbeen well-adjusted and

emotionally nurtured whilein their care.

6. Acts or omissions by Loper and excuses for those acts or omissions

A parent:s acts or omissons can also indicate an inappropriate parent-child
relationship. See Holley, 544 SW.2d at 372. Loper-sdriving under theinfluence of alcohol with
C.L.inthevehicleisan exampleof an act that castsdoubt on L oper-sability to par ent effectively.
Further, Loper-sconsstent drug use, dismissal from court-ordered programs, recurring arrests,
and incar cer ation also suggest L oper=slack of parenting skills. L oper=sfailureto completecourt-
ordered programs, to maintain astablehomeand employment, tovist C.L., and toprovidefor C.L.

financially are all omissions that reflect negatively upon Loper=s parenting abilities. Loper:s
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failure to stimulate C.L. and his failure to keep his house safe for his daughter also suggest
L oper=sinadequate par enting skills.

L oper madeno attemptsto controvert evidence of any of the above discussed acts
or omissions. Hefailed to follow the district court=sorders, which wereintended to indicate his
readinesstohaveC.L.returned tohiscare. Further, at trial, L oper asserted hisright against self-
incrimination on all questions, including those regarding his fitness as a parent, his previous
treatment of C.L., and hiscurrent incar ceration. Although thisaction fell within L oper=srightsina
civil case, afact finder may Adraw reasonableinferencesfrom aparty-sassertion of theprivilege
against self-incrimination.; Lozanov. Lozano, 52 SW.3d 141, 150 (Tex. 2001). L oper provided no

other testimony to excuse any actsor omissionsrelevant to this matter.

CONCLUSION
The record conclusively demonstrates that the district court received sufficient
evidencer egar ding theemotional and physical danger to C.L ., L oper=sparenting ability, hisfailure
totakeadvantage of offered par enting-assistance programs, hislack of plansfor C.L .=sfuture the
instability of the home offered by L oper, and L oper=sfailureto provide excusesfor hisactsand
omissionsasa parent. Having reviewed all the evidence, wehold ther ewas clear-and-convincing
evidence supporting the district court:s finding that it wasin C.L.zs best interest to terminate

L oper=s parental rights. Accordingly, we affirm the district court=sjudgment.
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Lee Yeakel, Justice
Before Justices Kidd, Yeakel and Patterson
Affirmed

Filed: April 3, 2003
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