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OPINION

Jerry Dwight Bead ey gppedsfrom an order denying hismotion for post-conviction DNA

testing. See Tex. Code Crim. Proc. Ann. art. 64.05 (West Supp. 2003). We will affirm the order.



Beadey is sarving a forty-year prison sentence imposed after he was convicted of
aggravated sexud assault. On January 14, 2002, he filed a pro se motion for forensic DNA testing of
evidence obtained during the investigation of the offense. Seeid. art. 64.01(a), (b). On February 20,
2002, the district court appointed counsel to represent Beadey in this proceeding dthough there is no
indication that counsdl was requested. Seeid. art. 64.01(c). The Statessresponse to the motion wasfiled
onJduly 1, 2002. Seeid. art. 64.02. Withitsresponse, the State aso filed amotion to deny the requested
testing and tendered a proposed order with supporting findings. See id. art. 64.03. The district court
signed the order denying testing on July 5, 2002, and the order wasfiled by the district clerk on July 82 On
thelatter date, gpparently before shelearned of the court-sorder, Bead ey-scounsd filed what shestyled an
Aappearance of counsdlfl objecting to the Staters proposed order and requesting additiona time to
investigate the facts and to file aAproper motion) on Beadey:=sbehdf. Counsd had not previoudy sought a
delay or announced her intention to file anew or amended testing motion.

By two pointsof error, Beadey contendsthedistrict court denied his condtitutiond rightsto

counsdl and to effective assistance of counsdl by ruling on the pro se motion for testing while knowing that

' The conviction was affirmed by this Court. Beasley v. State, No. 03-96-00654-CR (Tex.
App.CAustin June 5, 1997, no pet.) (not designated for publication).

2 The court found, among other things, that some of the evidence in question cannot be located,
that identity was not an issue in the case, that Beasley had not established by a preponderance of the
evidence that a reasonable probability exists he would not have been prosecuted or convicted if
exculpatory DNA test results had been obtained, and that Beasley had not established by a
preponderance of the evidence that the request for testing was not made for the purpose of delay. See
Tex. Code Crim. Proc. Ann. art. 64.03(a)(1)(A)(i) & (B), (2)(A) & (B) (West Supp. 2003).
Beasley does not bring forward a point of error challenging the courtss findings on their merits.



he was represented by an attorney who had not filed afurther motion for testing. See U.S. Const. amend.
VI, X1V; Tex. Congt. art. |, * 10.

A prisoner has no Sixth Amendment right to counsd when mounting a collaterd attack on
his conviction. Pennsylvania v. Finley, 481 U.S. 551, 555 (1987). Similarly, the Texas Constitution
provides no right to counsdl in a pogt-conviction collaterd attack. Ex parte Mines, 26 S.W.3d 910, 913
(Tex. Crim. App. 2000). Asaconsequence, aprisoner cannot claim congtitutionally ineffective assstance
of counsd in such aproceeding. Coleman v. Thompson, 501 U.S. 722, 752 (1991); Ex parte Graves,
70 SW.3d 103, 113 (Tex. Crim. App. 2002). Although these holdingswere madein the context of post-
conviction habeas corpus proceedings, they are equaly applicableto apost-conviction request for forensic
DNA testing under chapter 64, which is another form of collaterd attack.

Beadey argues that by providing for the appointment of counsd, section 64.01(c)
guaranteeshim aright to effective assstancein the Sxth Amendment sense. It hasbeen held, however, that
a legidative decison to provide appointed counse for a prisoner mounting a post-conviction collatera
attack does not trigger acongtitutiond right to effective representation in that proceeding. Finley, 481 U.S.
at 559; Inre Goff, 250 F.3d 273, 275 (5th Cir. 2001); Graves, 70 SW.3d at 112-13.

No Sixth Amendment or article I, section 10 violation is shown. Points of error one and
three are overruled.

In hisremaining point of error, Beadey urgesthat the district court denied him due process
of law by Aimposing arbitrary time limitg) on his gppointed counsd. Beadey argues that due process

prohibits the convicting court from imposng any time limits on counse appointed pursuant to article



64.01(c), and that his attorney Ashould have been dlowed as much time as it took( to investigate the
relevant factsand prepareamotion for testing. Beadey assertsthat aretained attorney could havetaken as
much time as necessary to research and prepare a DNA testing motion. Citing Ake v. Oklahoma, 470
U.S. 68 (1985), he urges that the due process guarantee of fundamenta fairness entitted him to the
assstance of gppointed counsd unconstrained by any time limitations.

In Ake, the Supreme Court held that due process entitled an indigent defendant to a court-
gppointed psychiatrist to assst him on the issue of his sanity at the time of the offense. 1d. at 86-87; see
also Rey v. Sate, 897 SW.2d 333, 339 (Tex. Crim. App. 1995) (indigent defendant entitled to
gppointment of pathologist to assst defense); McKinney v. State, 59 SW.3d 304, 309 (Tex. App.CFort
Worth 2001, pet. ref-d) (same). Akeand the Texas casescited by Beadey are distinguishable becausethey
ded with therights of an indigent defendant at trial. Neither due processnor equa protection requirethe
gppointment of counsd to represent anindigent prisoner inapost-conviction collaterd atack. Finley, 481
U.S. at 555-56.

Article 64.01(c) provides for the appointment of counsd for an indigent prisoner who
Ainforms the convicting court that [he] wishes to submit a motion for forensic DNA testing. Tex. Code
Crim. Proc. Ann. art. 64.01(c). Clearly, the statute contemplates the appointment of counsel before a
testing motion isfiled. Whether an attorney so gppointed would be entitled to an unlimited amount of time
to prepare atesting motion, as Bead ey assarts, isaquestion we need not decide because Beadey did not to

seek gppointed counsdl but instead filed his own pro se motion.  Although the court theresfter gppointed



counsel, Beadey:s motion for testing had been filed and the court was obligated to act on it3 We are
unpersuaded that due process required the district court to ignore Beadey-s pro se motion and walit
indefinitely for counsd to file a superseding motion. Point of error two is overruled.

The digrict court=s order is affirmed.

Mack Kidd, Justice
Before Justices Kidd, Y eakel and Petterson
Affirmed
Filed: April 24, 2003
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* We express no opinion as to whether the statute required the court to appoint counsel under
these circumstances.



