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Appellant Frank L. Connolly challenges the trial court’s grant of appellees’ no-
evidence summary judgment motion denying hislawsuit against hisformer attorney Neal Smith, his
attorney’s law firm Pye, Dobbs & Berry, P.C. (the law firm), named partner John Berry, and the
representatives of the estate of named partner Robert Dobbs, Jr. (Dobbs). Connolly contends that
he presented competent summary judgment evidence that appellees’ negligence was a proximate
cause of hisdamages and that thetrial court erred by applying the statute of limitationsto defeat his
claims against appellees Dobbs and Berry individualy. We will affirm the summary judgment as

to Dobbs and Berry, but will reverse the summary judgment in favor of the law firm and Smith.



FACTUAL AND PROCEDURAL BACKGROUND

In the Spring of 1998, Connolly, who was 87 years old, decided to have some estate
planning documents created and to buy some insurance products from Richard Yager. Richard
Y ager referred Connolly to Neal Smith, an attorney working for the firm of Pye, Dobbs & Berry,
P.C.! Smith relied on athirty-minute telephone interview with Connolly and information supplied
by Y ager to draft the estate planning documents, which were executed in May 1998.

In June 1999, Y ager contacted Smith and requested that he assist in the creation of
alimited liability corporation to be named L egacy Endeavors, L.L.C. Smithwastold that Connolly,
Y ager, and Y ager’ swife planned to use the L.L.C. to invest money in the stock market and that the
profits would be divided. Connolly would contribute the initial money and Y ager and his wife
would manage thefunds and take afifty-percent commissiononal profits. Smith prepared andfiled
articles of organization for the L.L.C. asinstructed by Yager. Smith did not consult with Connolly
about the creation of the L.L.C. or its management. In a June 28, 1999 |etter addressed to Y ager,
Smith reported that the articles had been filed and that Y ager would be able to open abank account
for the L.L.C. as soon as he received atax identification number. Connolly was not copied on the
letter.

In February 2000, Y ager took Connolly to meet with Smith. Connolly wanted Smith
to amend his estate planning documentsto include avariety of charitabledonations. Smith testified

inadeposition that they al so discussed the ownership arrangement inthe L.L.C. and that they needed

1Y ager had referred approximately fifteen clientsto thefirm. Thefirm charged theseclients
aflat fee of $600 to prepare standard estate planning documents.
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to “fix” it. Connolly does not recall discussing the L.L.C. with Smith, and no changes were ever
madetotheL.L.C.

On October 10, 2000, Smith sent another letter to Yager enclosing other
organizational documentsfor theL.L.C., but explaining to Y ager that the effect of the arrangement
between Y ager and Connolly “would bethat Mr. Connolly was making large gifts’ to Y ager and his
wife. Smith suggested in theletter that an investment agreement would be the best way to structure
the business relationship between Yager and Connolly and enclosed a copy of an investment
agreement. Smith did not send a copy of this letter to Connolly.

In the fall of 2000, Connolly became suspicious of Yager when he had difficulty
getting Y ager to withdraw money fromtheL.L.C.’ sbank account. Connolly engaged anew attorney
and soon discovered that several annuities that Yager had sold him had been surrendered. On
October 30, 2000, Connolly’ s new attorney sent a series of |etters revoking the power of attorney
givento Yager. Connolly eventually determined that over $700,000 of hisassets had been funneled
through the L.L.C.’ s bank account and could not be accounted for.

In2001, Connolly filed alawsuit against the Y agers, Smith, and thelaw firm; the suit
included amalpractice claim against Smith and hislaw firm. He added the law partnersin Smith’s
firm, Berry and Dobbs, asindividua defendants on November 7, 2002. Defendants Smith, Berry,
Dobbs, and the law firm filed a no-evidence motion for summary judgment contending that
Connoally’ sclaimsagainst Dobbsand Berry were not filed within the two-year statute of limitations,
and that Connolly had presented no evidence that Smith or the law firm's actions “were the

proximate cause or producing cause of any of the Plaintiff’s damages.” Summary judgment was



granted by thetrial court. Therecord reflectsthat this suit wasthen severed from the claims against

the Y agers, making it afinal judgment. This appeal followed.

DISCUSSION

Statute of Limitations

Connolly first contends that the trial court erred by granting summary judgment in
favor of Dobbs and Berry on statute of limitations grounds. Legal malpractice claims are governed
by atwo-year statute of limitations. Apex Towing Co. v. Tolin, 41 SW.3d at 118, 120 (Tex. 2001).
The limitations period generally begins to run when the cause of action accrues. Id. A cause of
action accrues either at the time facts have come into existence that authorize a claimant to seek a
judicial remedy or when the claimant discoversthose facts or should have discovered them through
the exercise of reasonable careand diligence. 1d.; Johnson & Higgins, Inc. v. Kenneco Energy, Inc.,
962 S\W.2d 507, 514 (Tex. 1998); Willisv. Maverick, 760 S\W.2d 642, 644-46 (Tex. 1988).

The parties agree that the last day of the two-year statute of limitations was on
October 30, 2002. Dobbs and Berry were not added to the lawsuit until November 7, 2002.
Connolly contends, however, that Dobbs and Berry are the alter egos of the law firm Pye, Dobbs &
Berry, P.C. and that the statute of limitations wastolled when suit was brought against thefirm. See
Mathews Const. Co., Inc. v. Rosen, 796 SW.2d 692, 694 (Tex. 1990); Gentry v. Credit Plan Corp.,
528 SW.2d 571, 575 (Tex. 1975).

We disregard the corporate entity under an alter ego theory when there exists such

unity between a corporation and an individual that the corporation ceases to be separate and when



holding only the corporation liable would promote injustice. See Mancorp, Inc. v. Cul pepper, 802
SW.2d 226, 228 (Tex. 1990). We consider the total dealings of the corporation and the individual
to determine whether the “ corporate entity is owned or controlled by an individual who operatesthe
company in amanner that is indistinguishable from his personal affairs and in a manner calculated
to mislead those dealing with himto their detriment.” 1d.; Goldsteinv. Mortenson, 113 S.\W.3d 769,
781 (Tex. App.—Austin 2003, no pet.).

Here, Connolly alleged only that thelaw firm wasundercapitalized and underinsured.
Otherwise, Dobbs and Berry were simply principals in a law firm organized as a professional
corporation. Connolly presented no evidence that tended to show that Dobbs and Berry owned or
controlledthelaw firminamanner indistinguishablefromtheir personal affairsor that Connolly was
misled in any way regarding the structure of the law firm. Seeid. Once appellees established that
Dobbs and Berry were added to the lawsuit after the expiration of the limitations period, Connolly
was obligated to present summary judgment proof to establish a fact issue on his ater ego theory.
See Palmer v. Enserch Corp., 728 SW.2d 431, 435 (Tex. App.—Austin 1987, writ ref’d n.r.e.).
Because Connolly produced no such evidence, we affirm the summary judgment in favor of

appellees Daobbs and Berry.

Causation
Summary judgment was granted in favor of all appellees on the grounds that there

was no evidence presented to the trial court that appellees’ negligence was the producing cause or



proximate cause of Connolly’s damages.? In general, a party seeking a no-evidence summary
judgment must assert that no evidence exists as to one or more of the essential elements of the
nonmovant’s claims on which it would have the burden of proof at trial. Holmstrom v. Lee, 26
S.W.3d 526, 530 (Tex. App.—Austin 2000, no pet.). Once the movant specifies the elements on
which thereisno evidence, the burden shiftsto the nonmovant to raise afact issue on the challenged
elements. Tex. R. Civ. P. 166a(i). To raise agenuine issue of material fact, the nonmovant must
set forth more than a scintilla of probative evidence as to an essential element of each claim on
which the nonmovant would have the burden of proof at trial. See Merrell Dow Pharms,, Inc. v.
Havner, 953 SW.2d 706, 711 (Tex. 1997); Holmstrom, 26 SW.3d at 530. When the evidence
supporting afinding risesto alevel that would enable reasonable, fair-minded personsto differ in
their conclusions, more than a scintilla of evidence exists. Havner, 953 SW.2d at 711.

Connolly argues that the evidence he presented raised an issue of material fact asto
causation. Alternatively, he contends that appellees’ motion for summary judgment was legally
insufficient to support the trial court’s summary judgment because it was pleaded in such away as
to limit the pleading to atheory that appellees’ actions were the sole cause of Connolly’ s damages.

Connolly bases his alternative argument on the supreme court’s opinion in Lewis
Construction, Inc. v. Harrison, 70 SW.3d 778, 784 (Tex. 2001). Thisopinion makes adistinction
between “a proximate cause” and “the proximate cause.” Seeid. (“the question hereiswhether an

act by LLC was ‘a proximate cause, not ‘the’ proximate cause’). Connolly notes that appellees

2 Appellees concede that Connolly presented sufficient evidence of negligence to avoid
summary judgment on that issue.



motion for summary judgment asserted that appellees’ actionswerenot “the proximateor producing
cause of any of [Connolly’ s| damages.” (Emphasisadded.) He contendsthat the pleading’ s use of
“the” precludes asummary judgment on the theory that appellees’ actionswereonly “a’ proximate
or producing cause. See McConnell v. Southside Ind. Sch. Dist., 858 SW.2d 337, 342 (Tex. 1993)
(court may not uphold summary judgment on grounds not expressly set forth in motion). The
discussion of “a’ and “the” in Harrison, however, does not lead to Connolly’s conclusion. The
supreme court explained in its opinion that “more than one act may be the proximate cause of the
same injury.” 1d. (emphasis added). Not only does the supreme court itself use “a” and “the”
interchangeably in this context, but the very definition of “proximate cause” anticipates that more
than one party’ sactions may have contributed to the damages. SeeHarrison, 70 SW.3d at 784. We
therefore rglect Connolly’ s hyper-technical reading of appellees’ pleadings.

In considering Connolly’ s contention that he raised a genuine issue of material fact
asto causation, we review Connolly’ s evidence in the light most favorable to him and make every
inference and resolve all doubtsin hisfavor. See Centeq Realty, Inc. v. Segler, 899 S.W.2d 195,
197 (Tex. 1995); Holmstrom, 26 SW.3d at 530. The primary evidence supplied by Connolly in
support of causation was the affidavit of Connolly himself and the supplementary affidavit of
attorney Alvin J. Golden. Golden’ saffidavit details the arrangement between Y ager and Connolly,
describes Smith’ scontactswith the partiesand thework he compl eted, and concludesthat Smithwas
negligent in failing to advise Connolly with regard to the formation of theL.L.C. and theinvestment

agreement. Golden then states:



Such negligence was a proximate cause of Mr. Connolly’ s damagesin that it placed
Mr. Y ager in absolute control of all of Mr. Connolly’s assets.

In my opinion, Mr. Smith’s failure to perform his duties toward Mr. Connolly as
discussed abovewas negligence and aproximate cause of thelossesincurred through
the L.L.C. ... If Mr. Smith had performed his duty in advising Mr. Connolly in
regard to the estate planning documents or the establishment of Legacy Endeavors,
L.L.C., Mr. Connolly would haveinall probability, based upon my experience, taken

reasonabl e precautionsto protect the assetsfrom Mr. Y ager’ s scheme and the losses
incurred through the L.L.C. would thereby have been averted.

Connolly’ saffidavit al so detail shiscontact with Y ager and Smith. Hethen discusses Smith’ sfailure
to advise him concerning the L.L.C.:

If Neal Smith had advised methat the effect of the L.L.C. aswritten wasthat | would

be transferring my money to Richard and Sarah Y ager, | would not have authorized

himto createit or to fileit and would have taken steps to prevent that and to protect

my assetsfromthe Y agers. | do not evenknow what anL.L.C. is. If Neal Smith had

informed me that the L.L.C. could be used by the Y agersto transfer large amounts

(over $700,000) of my cashed in annuity proceedsto Mr. Y ager, and that Y ager had

all the checks and could control the account, | would not have permitted it.
Appellees discount both affidavits as conclusory. See Burrow v. Arce, 997 SW.2d 229, 236 (Tex.
1999) (conclusory expert affidavit isincompetent summary judgment evidence); Krishnan v. Law
Officesof Henrichson, 83 S.W.3d 295, 299 (Tex. App.—Corpus Christi 2002, pet. denied) (affidavit
based on subjective belief is conclusory).

Although Golden gave adetailed and well supported opinion onthenegligenceissue,

his affidavit lacks any basis for his conclusion that Connolly would have acted differently had he

been advised of the consequences of hisfinancial arrangementswith Y ager. AsinBurrows, Golden

reliesonly on his*“personal experience” to inform his opinion of what Connolly would have done.



His affidavit is therefore conclusory and amountsto no evidence at all. See Burrows, 997 SW.2d
at 236. Connolly’ saffidavit on the other hand clearly statesthat, if Smith had advised him regarding
theeffect of theL.L.C., hewould not have authorized itscreation. Thisisnot Connolly’ ssubjective
belief of the motivations of another, but a statement of what Connolly personally would have done
if Smith had competently advised him. See Trico Techs. Corp. v. Montiel, 949 SW.2d 308, 310
(Tex. 1997) (self serving affidavit stating what that person would have done is competent summary
judgment evidence). Furthermore, to the extent that Connolly did not discuss the specific steps he
would have taken to prevent Y ager from taking his money, Smith himself explained in hisletter to
Y ager that aninvestment agreement woul d have accomplished the goal s of the businessrelationship
without vesting in Richard and Sarah Yager mgority control of the L.L.C. and ownership of
Connolly’s assets.

The evidence presented by Connolly showing that he would have acted differently
had he been competently advised by Smith, coupled with Smith’s own advice to Y ager suggesting
the use of an investment agreement, creates a genuine issue of materia fact as to whether Smith’s
negligencewasaproximate causeof Connolly’ slosses. Wethereforereversethesummary judgment

in favor of Smith and the law firm and remand for further proceedings.

CONCLUSION
Because Connolly failed to raiseagenuineissue of material fact insupport of hisalter
ego theory, he has provided no evidence of an exception to the statute of limitations, and we affirm

the summary judgment in favor of Dobbsand Berry. Because Connolly did provide some evidence



that Smith’s negligence caused Connolly’s losses, we reverse the summary judgment in favor of

Smith and the law firm and remand for further proceedings.

Bea Ann Smith, Justice
Before Justices Kidd, B. A. Smith and Pemberton
Affirmed in Part; Reversed and Remanded in Part

Filed: July 15, 2004
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