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Because Paul was picking up food for himself and his co-workers, | respectfully disagree
with the mgority that he could have been acting in the course and scope of his employment as a brake
technician. The court-made doctrine of vicarious liability has developed as a policy choice to dlocate to
employers, as arequired cost of business, the losses caused by employees that are sure to occur in the
conduct of the employer-s enterprise. Keeton, et a., Prosser and Keeton on the Law of Torts* 69, at
499-501 (5th ed. 1984) (Keeton); see also Dutcher v. Owens, 647 S\W.2d 948, 950-51 (Tex. 1983).
Such risks are placed upon the employer

because, having engaged in an enterprise, which will on the basis of dl past experience

involve harm to others through the torts of employees, and sought to profit by it, it isjust
that he, rather than theinnocent injured plaintiff, should bear them; and because heisbetter



able to absorb them, and to distribute them, through prices, rates or ligbility insurance, to

the public, and so0 to shift them to society, to the community at large.
Keeton at 499-501, quoted in S. Joseph Hosp. v. Wolff, 94 SW.3d 513, 540-41 (Tex. 2002). Thus,
Athe scope and extent of vicarious liability under the common law is clearly apolicy determinationCpure
dthough not ample@d Wolff, 94 SW.3d at 541. | concludethat the public policy choice hereisboth pure
and smple: employers should not be vicarioudy lidble for the torts of their employees committed while
engaged in persona errands, even while Aon the clock.i

Under the doctrine of respondest superior, an employer is vicarioudy liable for the

negligence of an employee acting within the scope of his employment, athough the employer has not
persondly committed awrong. Id. at 541-42. AThe most frequently proffered judtification for imposing
such liability isthat the principa or employer hastheright to control the means and methods of the agent
or employeess work.i Baptist Mem:| Hosp. Sys. v. Sampson, 969 S.W.2d 945, 947 (Tex. 1998)
(emphasis added), quoted in Wolff, 94 SW.3d at 542; seealso American Nat:l Ins. Co. v. Denke, 95
S\W.2d 370, 373 (Tex. 1936). Thisright to control distinguishesindependent contractors, who have sole
control over the means and methods of the work to be accomplished, from employees. Sampson, 969
SW.2d a 947. Indeed, as the mgority notes, theright to control is the Asupreme test for whether the
magter-servant relatiionship exigts. Wol ff, 94 SW.3d at 542 (citing Golden Spread Council, Inc. No. 562
of Boy Scoutsof Am. v. Akins, 926 SW.2d 287, 290 (Tex. 1996)). Thetest boilsdown to thisquestion:

Does the person sought to be held liable have such a degree of express or implied control over the actor



thet it isjust to impose on him the consequences of the actor-s wrongful conduct? Wolff, 94 S.W.3d at
542. | cannot answer this question in the affirmative under these facts.

Thereisno evidence that Just Brakes or Paul=smanager had theright to control the means
and methods of Paul=s breakfast run. Paul-s manager testified that he did not direct Paul to take any
particular route to get to the McDonadd-s and that he himself would have taken adifferent route. Nor can|l
imagineany circumstances under which Paul=s manager would havetheright to control how Paul gottoand
from McDondd:s. Because Paul was merely picking up ameal for himsdf and co-employees, | cannot
imaginewhat possibleright his manager had to direct how Paul went about accomplishing thisAessgnment @
if it could fairly be characterized as an assgnmern.

Furthermore, thesefactsdo not, asamaitter of law, cresteafact issueon dl three prongs of
the supreme court=stest asking whether the act was: (1) within the generd authority given to the employee;
(2) in furtherance of the employer=s business; and (3) for the accomplishment of the object for which the
employee was employed. See Leadon v. Kimbrough Bros. Lumber Co., 484 SW.2d 567, 569 (Tex.
1972); Robertson Tank Lines, Inc. v. Van Cleave, 468 S.W.2d 354, 357 (Tex. 1971); Kobzav. Kutac,
109 SW.3d 89, 93 (Tex. App.CAustin 2003, pet. denied); see also Minyard Food Sores, Inc. v.
Goodman, 80 SW.3d 573, 576 (Tex. 2002). Summary judgment in favor of Just Brakes was proper
because the evidence creates no fact issue on the second two prongs.

First, Arbelaez urges that Paul=s trip to McDona d-s was in furtherance of Just Brakes
bus ness becauise some evidenceindi cates that Paul-s manager asked himto fetch breakfast. Thefact issue

as to whether Paul volunteered or was asked to go to McDonald-sis irrdlevant because the question we



must resolveiswhether Paul, an automobile brake technician, could have been acting in furtherance of Just
Brakes business while traveling to McDondd:=s, even if ordered to go by his manager. See Brown, 933
SW.2d at 736 (despite manager=s request, running persond errand for manager was not in course and
scope because it did not further employer=s business).

The connection between the business of repairing automobiles and picking up amed for
employeesistenuous a best. Medsare by nature personal, not business affairs. SeeJ & C Drilling Co.
v. Salaiz, 866 SW.2d 632, 639 (Tex. App.CSan Antonio 1993, no writ) (despite being on 24-hour call
and driving employer=s vehicle, employee was not in course and scope when returning to work site from
lunch); Andrewsv. Houston Lighting & Power Co., 820 S\W.2d 411, 414 (Tex. App.CHouston [ 14th
Dist.] 1991, writ denied) (using company vehicleto get lunchisnaot in furtherance of employer=s business).
Whileit may bein any busnesssinterest to have employeesfed and functioning at full efficiency, not every
activity promoting attendance or efficiency can subject an employer to ligbility asbeng Ain furtherancef o its
business. Perhapsan employeewill work more efficiently if heispermitted to leave hisoffice to purchasea
coffeein thewaning afternoon hours, or perhaps an employeewill provide better customer service after she
has picked up amedica prescription from the corner drugstore on her morning bresk. A manager may
evenAorder(l an employeeto go to the doctor because his cons stent coughing isdowing hiswork paceand
putting other employees at risk of contagion. But an incidenta benefit to an employer from an employees
persond errand cannot open the employer to vicariousliability for al such activities. Eveniif the employee

runs an errand for the benefit of a superior or a such superior=s behest, such activity cannot subject an



employer to vicariousliability if it is not undertaken in furtherance of the employer=sbusiness. See Brown,
933 SW.2d a 737. Rarely will obtaining breskfast further an employer=s business.

Here, Arbel aez urgesthat using one employeeto pick up bregkfast for the othersfurthered
the business of Just Brakes by minimizing the number of absent employees, Athus providing enhanced
customer service and enabling employeesto work moreefficiently.( Thisargument relieson the deposition
testimony of David Lilly, a corporate representative for Just Brakes, who stated that (1) Acommon sense{
would dictate that a store manager not alow al employees to take their fifteen- minute breeks at the same
time; (2) itisimportant to have amanager present a dl times; (3) areasonable manager would try to reduce
the number of mechanics missing at any given time; and (4) to get a day=s work done, a store requires a
minima number of mechanics. Taking dl of this evidence and making dl reasonabl e inferencesin favor of
Arbeaez, such incidental benefit to Just Brakes cannot subject it to vicarious liability for its employees
negligence while making a breskfast run.

There are countless persona errands or affairs from which an employer=s business
productivity or efficiency will arguably benefit. However, the test does not ask whether the act of the
employee benefitted the employer; rather, it asks whether the act was in furtherance of the employer:s
business. Just Brakes businessisthe servicing of automobiles. Under thesefacts, picking up breskfast for
the employees, as opposed to picking up automobile parts for the repair of cars, does not further Just
Brakes busness.

Arbelaez retorts that evidence indicating that such breskfast runs wereAroutined supports

her dlegation that Paul was acting in the course and scope of employment. Paul testified that breskfast runs



occurred every day, and the depostions of Lilly and Paul-s manager indicate that other Just Brakes
locations have the same custom of alowing one mechanic to pick up breskfast or lunch for the crew.
Arbdaez argues that it is the regular, routine nature of the practice that makes Just Brakes lidble, asits
acquiescence or even promotion of the practice indicates its implied approva of the breskfast run. See
Kennedy v. American Nat:l Ins. Co., 107 SW.2d 364, 366 (Tex. 1937), quoted in Soto v. Seven
Seventeen HBE Corp., 52 S.W.3d 201, 205-06 (Tex. App.CHouston [ 14th Dist.] 2000, no pet.). Even
so, a Aroutinel occurrence gill must be in furtherance of the employer=s business. See Kennedy, 107
S.W.2d at 366.

In addition to furthering the employer=s business, the third prong requires the act to
accomplish the object for which the employeewasemployed. Leadon, 484 S.\W.2d at 569; Van Cleave,
468 SW.2d at 357. Paul was employed as a brake technician. The object for which he was employed
was the servicing of automobiles. See Leadon, 484 S.W.2d at 569 (object for which employee employed
wasto assst lumberjack by, among other duties, keeping lookout for hanging or faling limbs). Thereisno
evidence that Paul was employed for the object of feeding hisco-workers, making surethat the officewas
wedl-gtaffed, or even obliging the persona requests of his manager. Therefore, in picking up breskfast for
his manager and co-workers, Paul was not accomplishing the object for which he was hired.

Even making the reasonable inferencein favor of Arbelaez that Paul was employed for the
general object of Abenefittingl Just Brakes: business, again | cannot agreethat such Abenefit@ extendsasfar
asemployees being fed. Nor can such business purpose extend so far as one employee running persona

errandsfor the entire office just S0 other employees can put in more time or not be absent dl a once. On



the other hand, | canimagineavaid business benefit of, say, alaw-firm manager=sasking onelegd assgant
to go file severd of the attorneys: motions at the courthouse to save the other assistants time and so that
they are present to handle other matters that may arise. The differenceisthat theAerrand@ the assgtant is
asked to do isaAbusiness) errand.

Arbdaez notes evidence indicating that Paul would usudly be Areimbursedi for his gas
money expended in picking up breskfast. 1t isnot clear from the record whether Just Brakes reimbursed
him or whether the other employees gave him gas money. Y et, rembursement of an employeefor mileage
isnot sufficient to create afact question with regard to whether the employee wasin the course and scope
of hisemployment. See Wilson v. H.E. Butt Grocery Co., 758 SW.2d 904, 907 (Tex. App.CCorpus
Chrigti 1988, no writ); London v. Texas Power & Light Co., 620 SW.2d 718, 720 (Tex. App.CDdlas
1981, no writ). Even making the inference in favor of Arbelaez that Just Brakes reimbursed Paul=s gas
money for the breskfast runs, Arbelaez ill had the burden to create a fact issue on whether Paul was
engaged in the course and scope of his employment by furthering the business and accomplishing the
business purpasefor which hewas hired. Many employersgracioudy alow their employeesto run persona
errands occasondly while they areAontheclock.i' That isnot sufficientto create afact issue asto whether
that persond errand was in the course and scope of employment.

Because picking up food for himsdalf and his co-workers was not in furtherance of Just
Brakes busness and did not accomplish any object for which he was employed, as a matter of law Paul

was not acting in the course and scope of his employment with Just Brakes when he was involved in the



automobile collison with Arbeaez. 1 would affirm the district court=s summeary judgment in favor of Just

Brakes. Accordingly, | respectfully dissent.

Bea Ann Smith, Jugtice
Before Chief Justice Law, Justices Kidd and B. A. Smith
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