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Relator, Isaac Duane White, pro se, filed a petition for writ of mandamus in the

above cause on November 19, 2009, by which he requests this Court to compel the

respondent, presiding judge of the 377th District Court in Victoria, Texas, to hold a hearing

on his motion for DNA testing in trial court cause number 93-2-15.  According to relator, the

requested testing is material and will establish his innocence.  Relator has not provided this

Court with a copy of his motion.       

Mandamus relief may be granted if the relator shows that:  (1) the act sought to be
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compelled is purely ministerial; and (2) there is no adequate remedy at law.   The relator2

must have a “clear right” to the relief sought and the merits of the relief sought must be

“beyond dispute.”   “The requirement of a clear legal right necessitates that the law plainly3

describes the duty to be performed such that there is no room for the exercise of

discretion.”  4

To obtain DNA testing under chapter 64 of the code of criminal procedure, several

requirements must be met, including that:  (1) “the evidence . . . still exists and is in a

condition making DNA testing possible”; (2) “identity was or is an issue in the case;” and

(3) “the convicted person establishes by a preponderance of the evidence that . . . the

person would not have been convicted if exculpatory results had been obtained through

DNA testing.”   Nothing in article 64.03 requires a hearing of any sort concerning the trial5

court’s determination of whether a defendant is entitled to DNA testing.6

The Court, having examined and fully considered the petition for writ of mandamus,

is of the opinion that relator has not shown himself entitled to the relief sought.

Accordingly, the petition for writ of mandamus is  DENIED.   7

PER CURIAM

Do not publish.  See TEX. R. APP. P. 47.2(b).
Delivered and filed
the 24th day of November, 2009.


