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A jury convicted appellant, Theresa Lopez, of driving while intoxicated (“DWI”), a

class B misdemeanor.   The trial court sentenced her to ninety days’ confinement in the1

Nueces County Jail, suspended the sentence, and placed her on community supervision
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 Appellant did not present any witnesses.3
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for one year.   By a single issue, appellant challenges the legal and factual sufficiency of2

the evidence to support her conviction.  We affirm. 

I.  The Evidence 

At trial, the State presented the testimony of two Corpus Christi police officers,

Officer Jonathon McGinley and Officer Daniel Sotello.   Officer McGinley testified that3

around 11:00 p.m., during a heavy rain, he observed a vehicle, later determined to be

driven by appellant, approaching a red light “fairly fast for the weather conditions.”  The

vehicle “rear-ended” a vehicle stopped at the light, and the impact was sufficient to cause

the second  vehicle to “rear-end” a third vehicle.  After determining that there were no

injuries,  McGinley asked appellant and her passenger to exit the vehicle.  McGinley

testified that  appellant and her passenger both smelled of alcohol and had slurred speech.

McGinley noticed appellant also had an unsteady stance.  McGinley asked if appellant had

been drinking; she responded that she had “a couple of drinks.”  Because McGinley

believed appellant was intoxicated, he requested assistance from a “blue unit,” which

specializes in investigating potential DWIs.  McGinley testified that based on his

observations, appellant did not have normal use of her physical and mental faculties. 

Officer Sotello testified that he arrived at the scene approximately twenty minutes

after the accident.  Upon approaching appellant, he noticed that she used the door for

assistance in exiting the vehicle, had bloodshot eyes, slightly slurred speech, a slight odor

of alcohol on her breath, and had apparently urinated on herself.  Officer Sotello testified

that he performed three field sobriety tests on appellant, all of which she failed.  Officer
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Sotello stated that in his opinion, appellant was intoxicated and he arrested her.  Officer

Sotello transported appellant to the City Detention Center (“CDC”) and advised appellant

that she was being videotaped.   Officer Sotello stated that he provided appellant with a4

“DIC-24" statutory warning; appellant refused to provide either a breath or blood sample.5

When the prosecutor asked Officer Sotello if appellant had normal use of her physical and

mental faculties, he responded, “[y]es.”  Later, on redirect examination, Officer Sotello

testified that appellant did not have the normal use of her physical and mental faculties.

After appellant was taken to the CDC, Officer Sotello transported her to the hospital, where

she was “cleared medically.”  She was then taken back to the CDC.

II.  Standard of Review and Applicable Law 

In reviewing the legal sufficiency of the evidence, an appellate court must review all

the evidence in the light most favorable to the verdict, and ask whether “‘any rational trier

of fact could have found the essential elements of the crime beyond a reasonable

doubt—not whether it believes that the evidence at the trial established guilt beyond a

reasonable doubt.’”   The trier of fact is the sole judge of the facts, the credibility of the6

witnesses, and the weight given to testimony.   We do not reevaluate the weight and7
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credibility of the evidence, and we do not substitute our own judgment for that of the trier

of fact.   We resolve any inconsistencies in the evidence in favor of the judgment.8 9

In conducting a factual sufficiency review, a court of appeals reviews the evidence

in a neutral light to determine whether the evidence is so weak that the jury’s verdict seems

clearly wrong and manifestly unjust or whether the verdict is against the great weight and

preponderance of the evidence.   Unless the record clearly reveals that a different result10

is appropriate, we must defer to the fact-finder’s determination concerning the weight to

be given to contradictory testimony.  11

Both legal and factual sufficiency are measured by the elements of the offense as

defined by a hypothetically correct jury charge.   “‘Such a charge [is] one that accurately12

sets out the law, is authorized by the indictment, does not unnecessarily increase the

State’s burden of proof, or unnecessarily restrict the State’s theories of liability, and

adequately describes the particular offense for which the defendant was tried.’”13

Section 49.04 of the penal code provides that a person commits the offense of

driving while intoxicated if that person is intoxicated while operating a motor vehicle in a

public place.   Intoxication means “not having the normal use of mental or physical14

faculties by reason of the introduction of alcohol,” or “having an alcohol concentration of
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0.08 or more.”   15

III.  Discussion 

Here, appellant challenges only the element of intoxication.  Specifically, appellant

contends:  (1) there was no breath or blood test to show an alcohol concentration of 0.08

or more; and (2) both officers testified that they either could not tell if appellant had lost the

normal use of her mental or physical faculties, or that she had the normal use of such

faculties.  Appellant specifically notes Officer Sotello’s testimony that appellant did have

normal use of her mental and physical faculties.

We disagree.  Appellant ignores Officer Sotello’s testimony on re-direct examination

that appellant did not have the normal use of her physical and mental faculties.  Although

we recognize that Officer Sotello provided conflicting testimony, the jury was best situated

to resolve the conflict.   “The uncorroborated testimony of an experienced arresting officer16

is sufficient to prove the element of intoxication.”   17

Here, the record shows that Officer Sotello was an experienced officer; he had been

an officer with the Corpus Christi Police Department for three years and had received

specific training relating to DWI arrests.  Based on his observations and the results of the

field sobriety tests he conducted, Sotello concluded that appellant was intoxicated.

Appellant’s refusal to take a blood-alcohol test is also relevant as evidence of intoxication.18



 See Jackson, 443 U.S. at 318-19; Laster, 275 S.W .3d at 517.  19

  See Jackson, 443 U.S. at 318-19; Laster, 275 S.W .3d at 517.  20

 See Neal, 256 S.W .3d at 275; see also Watson, 204 S.W .3d at 414-15.  21

 See Neal, 256 S.W .3d at 275; see also Watson, 204 S.W .3d at 414-15.  22

6

Viewing the evidence in the light most favorable to the verdict, a rational jury could

have found that appellant was driving while intoxicated.   We therefore conclude the19

evidence is legally sufficient to sustain appellant’s conviction.   Further, reviewing the20

evidence in a neutral light, we cannot say that the evidence is so weak that the jury’s

verdict is clearly wrong and manifestly unjust or against the great weight and

preponderance of the evidence.   Accordingly, we conclude that the evidence is factually21

sufficient.   22

IV.  Conclusion 

We overrule appellant’s issue and affirm the trial court’s judgment.          

                                                  
                     LINDA REYNA YAÑEZ,

   Justice
Do not publish.
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Delivered and filed the
27th day of August, 2010.


