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MEMORANDUM OPINION 

 Dewey Dywain Lang appeals his conviction for possession of a controlled substance.  In 

two issues, Appellant contends that the trial court erroneously ordered that he pay restitution to the 

Texas Department of Public Safety.  We affirm. 

 

BACKGROUND 

 Appellant was charged by indictment with possession of less than one gram of 

methamphetamine and pleaded guilty to the charged offense.  The trial court deferred a finding of 

guilt and placed Appellant on community supervision for a period of four years.  The trial court 

also ordered him to pay $140.00 in restitution to the Texas Department of Public Safety.  

Approximately four months later, the State filed an application to proceed to final adjudication 

alleging Appellant violated the terms of his community supervision by possessing or using 

methamphetamine. After conducting a hearing, the trial court adjudicated Appellant guilty and 

assessed punishment at imprisonment for twenty years. The court further ordered Appellant to pay 

the balance remaining of the $140.00 restitution that was part of the original order of deferred 

adjudication. This appeal followed. 
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RESTITUTION 

 In his first and second issues, Appellant argues that the trial court abused its discretion in 

ordering restitution payable to the Texas Department of Public Safety (DPS).  

Applicable Law 

An appellate court reviews challenges to restitution orders under an abuse of discretion 

standard.  Cartwright v. State, 605 S.W.2d 287, 289 (Tex. Crim. App. [Panel Op.] 1980); Drilling 

v. State, 134 S.W.3d 468, 469 (Tex. App.—Waco 2004, no pet.).  An abuse of discretion by the 

trial court in setting the amount of restitution will implicate due process considerations.  

Campbell v. State, 5 S.W.3d 693, 696 (Tex. Crim. App. 1999).  Due process places three separate 

limits on the restitution a trial court may order: (1) the amount must be just and supported by a 

factual basis within the record, (2) the restitution ordered must be only for the offense for which 

the defendant is criminally responsible, and (3) the restitution must be for the victim or victims of 

the offense for which the offender is charged.  See id. at 696-97; Drilling, 134 S.W.3d at 470; 

Cantrell v. State, 75 S.W.3d 503, 512 (Tex. App.—Texarkana 2002, pet. ref’d). Further, there 

must be sufficient evidence in the record to support the trial court’s order.  Cartwright, 605 

S.W.2d at 289. The standard of proof for determining restitution is a preponderance of the 

evidence.  See TEX. CODE CRIM. PROC. ANN. art. 42.037(k) (Vernon Supp. 2010).  The burden of 

proving the amount of loss sustained by the victim is on the prosecuting attorney.  Id.   

 A trial court may not order restitution to be paid to a person who was not a victim of the 

charged offense.  See Martin v. State, 874 S.W.2d 674, 677–78 (Tex. Crim. App. 1994); 

Montgomery v. State, 83 S.W.3d 909, 912 (Tex. App.–Eastland 2002, no pet.).  In order to 

preserve error concerning a restitution order, however, a defendant must make a timely and 

specific objection. TEX. R. APP. P. 33.1(a)(1)(A); see Idowu v. State, 73 S.W.3d 918, 921 (Tex. 

Crim. App. 2002) (―If a defendant wishes to complain about the appropriateness of (as opposed to 

the factual basis for) a trial court’s restitution order, he must do so in the trial court. . . . ‖); see also 

Lemos v. State, 27 S.W.3d 42, 47 (Tex. App.–San Antonio 2000, pet. ref’d) (concluding defendant 

waived complaint).  But whether a sufficient factual basis exists for a particular restitution order 

could be considered an evidentiary sufficiency question that need not be preserved by objection at 

the trial level. Idowu, 73 S.W.3d at 922; see Riggs v. State, No. 05-05-01689-CR, 2007 Tex. App. 

LEXIS 2589, at *14 (Tex. App.—Dallas Apr. 3, 2007, no pet.) (mem. op., not designated for 

publication) (defendant could raise sufficiency of evidence supporting restitution order for first 
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time on appeal).  

 However, a request for restitution contained in a written plea document shows a clear 

understanding that restitution can be a part of the judgment, even if other terms in the plea 

documents are not granted. See Campbell v. State, 5 S.W.3d at 701-02. Therefore, an appellant 

waives the right to complain that a restitution assessment lacks the necessary evidentiary support 

when he expressly requests that the trial court assess restitution in a plea agreement.  See Kassube 

v. State, Nos. 12-08-00364-CR, 12-08-00365-CR, 2010 Tex. App. LEXIS 1442, at *10-11 (Tex. 

App.– Tyler Feb. 26, 2010, no pet.) (mem. op., not designated for publication). 

Discussion 

 In his first issue, Appellant argues that the trial court lacked the authority to order 

restitution to an entity that was not a victim of the charged offense.  However, Appellant did not 

object to the assessment of restitution. Therefore, Appellant failed to preserve his argument on 

appeal that the trial court lacked the authority to order restitution to the DPS. See Idowu, 73 

S.W.3d at 921; Lemos, 27 S.W.3d at 46-47; see also TEX. R. APP. P. 33.1. We overrule 

Appellant’s first issue. 

In his second issue, Appellant argues that there is no evidence to support the restitution 

amount ordered. As part of the original plea agreement, Appellant and the State agreed to 

―DEFERRED ADJUDICATION OF GUILT‖ for four years and ―payment of RESTITUTION in 

the amount of 140.00 to DPS Lab.‖  In accordance with the plea agreement, the trial court and 

ordered four years of deferred adjudication community supervision and restitution of $140.00 

payable to DPS. At the revocation hearing four months later, the trial court ordered Appellant to 

pay the balance of the $140.00 in restitution. In the Judgment Adjudicating Guilt, the trial court 

ordered the ―reimbursement fee‖ made payable to the DPS in the amount of $140.00. The Order of 

Final Adjudication also orders Appellant to pay the DPS $140.00 in ―restitution.‖  

The record shows the trial court assessed restitution in accordance with the plea agreement 

requested by Appellant. By expressly agreeing to restitution in the plea agreement, Appellant 

showed he clearly understood that restitution can be a part of the judgment. See Campbell, 5 

S.W.3d at 701-02. And ―by expressly requesting that the trial court assess . . .  restitution to the 

DPS, Appellant waived his right to complain that such an assessment lacked the necessary 

evidentiary support.‖  See Kassube, 2010 Tex. App. LEXIS 1442, at *10-11.  We overrule 

Appellant’s second issue. 
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DISPOSITION 

Having overruled Appellant’s first and second issues, we affirm the judgment of the trial 

court. 

       JAMES T. WORTHEN 
            Chief Justice 

 

Opinion delivered July 29, 2011. 
Panel consisted of Worthen, C.J., Griffith, J., and Hoyle, J. 
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