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JUSTICE LEE, opinion of the Court: 

¶1 In this case we are asked to answer a certified question 
from the United States Court of Appeals for the Tenth Circuit  
concerning the preclusive effect of a decision like that in Funda-
mentalist Church of Jesus Christ of Latter-Day Saints v. Lindberg, 2010 
UT 51, 238 P.3d 1054. The state law question presented focuses 
specifically on whether our ―discretionary review of a petition for 
extraordinary writ and subsequent dismissal on laches grounds‖ 
is a ―decision ‗on the merits‘ when it is accompanied by a written 
opinion, such that later adjudication of the same claim is barred.‖ 
We answer the certified question in the affirmative: A decision 
like the one we reached in Lindberg is a decision ―on the merits‖ 
for res judicata purposes that would thus preclude a subsequent 
action on the same claims between the same parties. 

I 

¶2 The certified question presented stems from litigation sur-
rounding a Utah probate court‘s 2005 reformation and subsequent 
administration of a charitable religious trust formed by the prede-
cessor to the Fundamentalist Church of Jesus Christ of Latter-Day 
Saints. At the time of the initial proceedings culminating in the 
reformation of the trust, plaintiff, an association of individual 
members of the FLDS church and beneficiaries of the trust (the 
FLDSA), declined to intervene or participate in the litigation. 
When the FLDSA eventually sought to attack the reformation 
years later, it did so on two fronts. 

¶3 First, in October 2008, the FLDSA filed a complaint in the 
United States District Court for the District of Utah, asserting var-
ious state and federal constitutional challenges to the trust refor-
mation and administration and seeking declaratory and injunctive 
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relief. Eventually, the FLDSA moved for a temporary restraining 
order and a preliminary injunction against court administration of 
the trust. At that point, the federal court, upon agreement from 
the parties, stayed its proceedings ‖until the parties either reached 
a settlement or resumed the matter in court.‖ Fundamentalist 
Church of Jesus Christ of Latter-Day Saints v. Wisan, 773 F. Supp. 2d 
1217, 1225 (D. Utah 2011). Meanwhile, in October 2009, the FLDSA 
filed an extraordinary writ petition with this court under UTAH R. 
CIV. P. 65B, asserting claims substantially similar to those in the 
federal case. Fundamentalist Church of Jesus Christ of Latter-Day 
Saints v. Lindberg, 2010 UT 51, 238 P.3d 1054. This court held that 
all but one of the FLDSA‘s claims (one we deemed unripe) were 
barred by the equitable doctrine of laches and dismissed the peti-
tion. Id. ¶ 36. In so doing, we cited the FLDSA‘s unexplained but 
conscious delay in waiting nearly three years to challenge the 
reformation and also noted the resulting injury ―to those who re-
lied on the Trust‘s modification.‖ Id. ¶¶ 30–36.  

¶4 The federal court then lifted its stay and invited further 
briefing on the motions pending there. After that briefing, the fed-
eral district court issued a memorandum opinion and order in 
February 2011 granting the FLDSA‘s preliminary injunction. 
Wisan, 773 F. Supp. 2d at 1244. Though it acknowledged that 
Utah‘s preclusion law was unsettled, id. at 1238, the federal dis-
trict court determined that our laches decision in Lindberg was not 
a judgment ―on the merits for the purposes of res judicata,‖ id. at 
1242. In the absence of clear Utah precedent on the matter, the 
court reached this result by extrapolating ―one common element‖ 
from approaches used elsewhere to determine whether laches 
dismissals warrant preclusive effect: ―whether the underlying 
case in which laches was found included a fair examination of the 
circumstances and merits of the suit.‖ Id. at 1239–40. The court 
then opined that a proper laches analysis under Utah law requires 
consideration of the ―relative harm to the [plaintiff],‖ which nec-
essarily includes ―an assessment of the merits of the plaintiffs‘ 
[constitutional claims].‖ Id. at 1240–41.  

¶5 Unable to find any such analysis in the Lindberg opinion, 
the federal district court then determined that ―the [FLDSA] ha[d] 
not yet had a forum in which their claims of serious constitutional 
violations have been entertained or addressed sufficiently to earn 
a finding that they were on the merits.‖ Id at 1241. In addition, the 
court concluded that the FLDSA was substantially likely to suc-
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ceed on its constitutional claims, id. at 1233–34, and that those 
claims were not time-barred under its independent laches analy-
sis, id. at 1236–38. The court accordingly granted the FLDSA‘s re-
quest for a preliminary injunction on those grounds, id. at 1244, 
and Defendants/Appellants appealed to the United States Court 
of Appeals for the Tenth Circuit.  

¶6 The Tenth Circuit, recognizing that ―the proper course in 
Utah is not well marked,‖ formally certified to us its question 
about the state of Utah preclusion law. We now respond to that 
query. 

II 

¶7 The posture of a matter certified to us by a federal court is 
unusual. ―[T]raditional standards of review do not apply‖ be-
cause we are not asked ―to affirm or reverse a lower court‘s deci-
sion.‖1 U.S. Fid. & Guar. Co. v. U.S. Sports Specialty Ass’n, 2012 UT 
3, ¶ 9, 270 P.3d 464 (internal quotation marks omitted). Yet alt-
hough our role in a certified case is in that respect a step removed 
from a particular case or controversy, our function in such matters 
nonetheless involves the exercise of judicial power.  

¶8 Thus, we disagree at least in part with the FLDSA‘s request 
that we answer the certified question abstractly and without ref-
erence to the circumstances of the Lindberg case. Our function in a 
certified case is not to issue abstract, advisory opinions on general 
matters of interest to the federal courts. It is to resolve disputed 
questions of state law in a context and manner useful to the reso-
lution of a pending federal case.  

¶9 The certified question presented undoubtedly implicates 
our decision in Lindberg. And our resolution of that question can 
fulfill its purpose of facilitating the disposition of the underlying 
federal case only if our analysis is informed by and addresses the 
particular context in which the question arises.2 That is confirmed 

                                                                                                                       

1 This court ―has original jurisdiction to answer questions of 
state law certified by a court of the United States.‖ UTAH CODE 
§ 78A-3-102(1). Rule 41 of the Utah Rules of Appellate Procedure 
governs this court‘s efforts when answering such questions. 

2 See Egbert v. Nissan Motor Co., 2010 UT 8, ¶ 13 n.2, 228 P.3d 737 
(―This court has noted that it will reformulate [a certified] ques-
tion if necessary . . . . Therefore, even if the question were limited 
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by our appellate rule 41(c)(2), which requires that a certifying 
court‘s order ―set forth all facts which are relevant to the determi-
nation of the question certified and which show the nature of the 
controversy, the context in which the question arose, and the pro-
cedural steps by which the question was framed.‖ UTAH R. APP. P. 
41(c)(2). If facts are necessary to frame a certified question, surely 
they may also be relevant to our answer. Our opinions in certified 
cases corroborate that conclusion. We routinely refer to surround-
ing facts and circumstances not just to set the stage for our resolu-
tion of questions certified by federal courts, but also to illustrate 
the application of our answer in the context of the case.3 

¶10 That is not to say that our opinion on certification will itself 
resolve the underlying federal case. The resolution of the parties‘ 
competing claims and arguments will be up to the federal courts, 
which of course retain jurisdiction to decide this case under the 
law as they see it. That decision will be informed by our resolu-
tion of the state law issues presented, as the preclusive effect of a 
state court judgment is generally a matter of state law.4 But except 
to clarify our law, we do not pretend to possess or exercise the au-
thority to dictate the preclusive effect of our decision to the courts 

                                                                                                                       

to the narrow reading proposed by [a party], we would reformu-
late the question . . . in order for our answer . . . to clarify the dis-
puted issue of law and to assist the federal district court.‖ (inter-
nal quotation marks omitted)); Miller v. United States, 2004 UT 96, 
¶ 10, 104 P.3d 1202 (―[We are] guided by a desire to provide 
meaningful and comprehensive assistance which, under certain 
circumstances, may require a more expansive answer than a literal 
reading of the certified question may warrant.‖). 

3 See, e.g., McArthur v. State Farm Mut. Auto. Ins. Co., 2012 UT 22, 
¶¶ 33–38, 274 P.3d 981 (applying the answer to a certified ques-
tion to the facts and circumstances of the underlying dispute); 
Whitney v. Div. of Juvenile Justice Servs., Utah Dep’t of Human Servs., 
2012 UT 12, ¶¶ 18–19, 274 P.3d 906 (same). 

4 Petersen v. Riverton City, 784 F. Supp. 2d 1234, 1238 (D. Utah 
2011) (―[F]ederal courts [must] give preclusive effect to any state-
court judgment that would have preclusive effect under the laws 
of the State in which the judgment was rendered.‖ (internal quota-
tion marks omitted)). 
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of a separate sovereign.5 Those courts retain the independent au-
thority to decide whether and to what extent to apply our law or 
to recognize limitations on or caveats to it. See infra ¶ 23 n.14. 

¶11 With this in mind, our discussion below evaluates the pre-
clusive effect of a decision like Lindberg in a purely state law con-
text—as in a case similar to the current one but filed in a district 
court of the State of Utah. We do so, however, not in the abstract 
but in consideration of the facts and circumstances of Lindberg. 

III 

¶12 Claim preclusion is one of two branches of the judicially 
created doctrine known as res judicata. Mack v. Utah State Dep’t of 
Commerce, Div. of Secs., 2009 UT 47, ¶ 29, 221 P.3d 194. It ―is prem-
ised on the principle that a controversy should be adjudicated on-
ly once.‖ Id. (internal quotation marks omitted). The law of pre-
clusion promotes this principle by barring parties from relitigat-
ing claims that have already been litigated in a previous suit. See 
id. 

¶13 This doctrine serves three important purposes: First, it 
―preserv[es] the integrity of the judicial system by preventing in-
consistent judicial outcomes; [second, it] promot[es] judicial econ-
omy by preventing previously litigated issues from being reliti-
gated; and [third, it] protect[s] litigants from harassment by vexa-
tious litigation.‖ See Gudmundson v. Del Ozone, 2010 UT 33, ¶ 30, 
232 P.3d 1059 (internal quotation marks omitted). Generally, we 
apply a three-part test to decide whether a claim is precluded: 

First, both [suits] must involve the same parties or 
their privies. Second, the claim that is alleged to be 
barred must have been presented in the first suit or be 
one that could and should have been raised in the 
first action [because it arose from the same transaction 
or operative facts]. Third, the first suit must have re-
sulted in a final judgment on the merits.  

Mack, 2009 UT 47, ¶ 29 (internal quotation marks omitted). 

                                                                                                                       

5 See 18 CHARLES ALAN WRIGHT & ARTHUR R. MILLER, FEDERAL 

PRACTICE AND PROCEDURE: JURISDICTION § 4405 (2d ed.) (―The first 
court does not get to dictate to other courts the preclusion conse-
quences of its own judgment.‖). 
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¶14 The FLDSA argues that Lindberg does not satisfy this test 
and thus has no res judicata effects because it was not a ―final 
judgment on the merits.‖ In the FLDSA‘s view, a decision like 
Lindberg falls short because it (1) stems from this court‘s discre-
tionary jurisdiction over extraordinary writs; (2) did not properly 
examine each element of a laches affirmative defense; (3) resulted 
from inadequate or improper factual analysis; and (4) dismissed 
on laches grounds constitutional claims that are not subject to that 
affirmative defense.  

¶15 We find none of these points sufficient to undermine the 
preclusive effect of a decision like that in Lindberg. Upon rejecting 
each of the FLDSA‘s arguments, we hold that Lindberg would pre-
clude a subsequent action on the same claims by the same parties 
if filed in the Utah courts. 

A 

¶16 The FLDSA‘s first point focuses on the discretionary nature 
of our extraordinary writ jurisdiction. It emphasizes that a preclu-
sive judgment must be ―on the merits,‖ and insists that a decision 
like that in Lindberg does not qualify because it involves only a 
discretionary refusal to reach the merits of a dispute. This is an 
overgeneralization—and one that does not encompass a decision 
like Lindberg. Our Lindberg decision was on the merits for res judi-
cata purposes, even though other exercises of jurisdiction over ex-
traordinary writs would not be. 

¶17 The Utah Constitution confers on this court ―original juris-
diction to issue all extraordinary writs.‖ UTAH CONST. art. VIII, 
§ 3.6 Our rules of civil procedure define a litigant‘s access to this 
jurisdiction: When ―no other plain, speedy and adequate remedy 
is available,‖ an aggrieved person may petition this court and 
―[a]ppropriate relief may be granted . . . where an inferior 
court . . . has exceeded its jurisdiction or abused its discretion.‖ 
UTAH R. CIV. P. 65B(a), (d)(2)(A) (emphasis added).  

¶18 As the FLDSA notes, ―a petitioner seeking rule 65B(d) ex-
traordinary relief has no right to receive a remedy that corrects a 

                                                                                                                       

6 See UTAH CODE § 78A-3-102(2) (―The Supreme Court has origi-
nal jurisdiction to issue all extraordinary writs and authority to 
issue all writs and process necessary to carry into effect its orders, 
judgments, and decrees or in aid of its jurisdiction.‖). 
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lower court‘s mishandling of a particular case.‖ State v. Barrett, 
2005 UT 88, ¶ 23, 127 P.3d 682.7 Thus, when presented with a peti-
tion for extraordinary writ, we may elect to deny relief even in the 
face of substantial and obvious errors of a lower court. The typical 
ground for doing so is a determination that there is a ―plain, 
speedy and adequate remedy‖ available to correct any such er-
rors. See UTAH R. CIV. P. 65B(a). 

¶19 The FLDSA seeks to paint our Lindberg decision with this 
brush. Since some denials of extraordinary writs are based on the 
availability of an alternative remedy, the FLDSA insists that Lind-
berg was that kind of decision—and thus one that was not ―on the 
merits‖ for claim preclusion purposes. That is not an accurate 
characterization of our decision in Lindberg. We did not dismiss 
the petition in that case based on the availability of an alternative 
remedy; we did so in light of our resolution of the merits of the 
respondents‘ affirmative defense of laches.  

¶20 That sort of decision is ―on the merits‖ for res judicata pur-
poses. It is well settled that the discretionary character of an ex-
traordinary writ proceeding ―does not, ipso facto, preclude a 
judgment rendered therein from operating as res judicata in an-
other action or proceeding.‖8 Thus, a judgment on an extraordi-
nary writ is preclusive if the judgment reached the ―merits‖ of the 
issues presented.9 A decision declining to reach the merits based 

                                                                                                                       

7 See State v. Laycock, 2009 UT 53, ¶ 8, 214 P.3d 104 (―Relief under 
rule 65B(d)(2) is completely at the discretion of the reviewing 
court.‖).  

8 E. T. Tsai, Annotation, Judgment Granting or Denying Writ of 
Mandamus or Prohibition as Res Judicata, 21 A.L.R.3d 206 (1968). 

9 See United States v. Dean, 752 F.2d 535, 541 (11th Cir. 1985) (―[A] 
prior denial of a petition for a writ . . . will have res judicata effect 
only if the denial was ‗on the merits,‘ but not if the denial was the 
result of the special limitations inherent in the writ[.]‖); Topps v. 
State, 865 So. 2d 1253, 1257 (Fla. 2004) (―[W]e do not intend to 
foreclose a litigant from possible relief in another court if a [writ] 
has not been determined on the merits . . . .‖); State ex rel. Kopchak 
v. Lime, 335 N.E.2d 700, 701 (Ohio 1975) (per curiam) (writ of 
mandamus reaching merits of the case has preclusive effect); 18A 
CHARLES ALAN WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE 

AND PROCEDURE: JURISDICTION § 4445 (2d ed.) (―Preclusion is ap-
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on the availability of an alternative remedy, on the other hand, is 
not preclusive.  

¶21 The FLDSA reads Lindberg as falling in the latter category, 
citing a sentence in our opinion in which we ―decline[d] to reach 
the merits of [its] claims.‖ Fundamentalist Church of Jesus Christ of 
Latter-Day Saints v. Lindberg, 2010 UT 51, ¶ 43, 238 P.3d 1054. That 
argument takes this sentence out of context. In context, it is appar-
ent that we were simply clarifying our decision to resolve the 
Lindberg case on the basis of an affirmative defense (laches); the 
―merits‖ we declined to reach were not the merits of the laches 
defense but of the underlying constitutional challenges to the 
trust‘s reformation. That does nothing to undermine our charac-
terization of Lindberg as a merits-based decision sustaining preclu-
sive effects. A decision denying relief on laches grounds is ―on the 
merits‖ for claim preclusion purposes. 

¶22 Our case law defines ―the merits‖ for res judicata in light of 
rule 41 of the Utah Rules of Civil Procedure. Under rule 41(b): 

Unless the court in its order for dismissal otherwise 
specifies, a dismissal under this subdivision and 
any dismissal not provided for in this rule, other 
than a dismissal for lack of jurisdiction or for im-
proper venue or for lack of an indispensable party, 
operates as an adjudication upon the merits.10  

As we indicated in Madsen v. Borthick, rule 41 ―comprehensively 
define[s] a dismissal on the merits.‖ 769 P.2d 245, 248 (Utah 1988). 
It establishes a presumption that the dismissal of a case is ―on the 

                                                                                                                       

propriate only if denial [of an extraordinary writ] rested on the 
merits of the questions presented rather than remedial limita-
tions.‖). 

10 As this rule suggests, the res judicata effect of a dismissal is 
dictated by the grounds for and not the form of the court‘s deci-
sion. So, to answer the circuit court‘s question about the signifi-
cance for preclusion law of a written opinion, we conclude that 
such an opinion may be informative but that it is hardly disposi-
tive. Thus, the existence of a written opinion is significant only 
insofar as it demonstrates the grounds for the decision. An oral 
dismissal from the bench could be preclusive if it were on the 
merits, just as a written decision would not qualify as preclusive if 
it were not on the merits.  



FLDSA v. HORNE 

Opinion of the Court 

10 

merits‖ and thus has preclusive effect, subject to exceptions where 
the court ―otherwise specifies‖ or where the decision is for lack of 
jurisdiction, improper venue, or for failure to join a necessary par-
ty.11 

¶23 The case law under federal rule 4112 is to the same effect.13 
Federal courts read the federal rule‘s reference to ―adjudication 
upon the merits‖ as ―the opposite of a ‗dismissal without preju-
dice,‘‖ the primary meaning of which is ―dismissal without bar-
ring the plaintiff from returning later, to the same court, with the 
same underlying claim.‖ Semtek Int’l, Inc. v. Lockheed Martin Corp., 
531 U.S. 497, 505 (2001). Under Semtek, federal rule 41 governs the 
preclusive effect that dismissals in one jurisdiction have over sub-
sequent actions brought in that same jurisdiction. Id. at 506.14  

                                                                                                                       

11 UTAH R. CIV. P. 41(b); see Miller v. USAA Cas. Ins. Co., 2002 UT 
6, ¶¶ 61–62, 44 P.3d 663 (citing rule 41(b) for its holding that dis-
missal for lack of jurisdiction is not ―on the merits‖). 

12 Rule 41(b) of the Federal Rules of Civil Procedure provides, in 
part: ―Unless the dismissal order states otherwise, a dismissal un-
der this subdivision (b) and any dismissal not under this rule—
except one for lack of jurisdiction, improper venue, or failure to 
join a [necessary party]—operates as an adjudication on the mer-
its.‖ 

13 See Bichler v. DEI Sys., Inc., 2009 UT 63, ¶ 24 n.2, 220 P.3d 1203 
(―Because the Utah Rules of Civil Procedure are patterned after 
the Federal Rules of Civil Procedure . . . we may look to the Fed-
eral Rules of Civil Procedure for guidance.‖); Tucker v. State Farm 
Mut. Auto. Ins. Co., 2002 UT 54, ¶ 7 n.2, 53 P.3d 947 (―Interpreta-
tions of the Federal Rules of Civil Procedure are persuasive where 
the Utah Rules of Civil Procedure are ‗substantially similar‘ to the 
federal rules.‖).  

14 Semtek declined to read federal rule 41 to extend a step fur-
ther—to dictate how a federal court‘s dismissal should be treated 
in a second, different jurisdiction. Semtek Int’l, Inc. v. Lockheed Mar-
tin Corp., 531 U.S. 497, 503 (2001). As the Semtek court noted, ―[i]t 
would be peculiar to find a rule governing the effect that must be 
accorded federal judgments by other courts ensconced in rules 
governing the internal procedures of the rendering court itself.‖ 
Id. We agree and likewise construe our rule narrowly. Thus, our 
Utah rule establishes the preclusive effect of a Utah judgment in 
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That is not to say that the exceptions enumerated in rule 41 are 
exhaustive. The rule‘s list is merely illustrative, as we adopted in 
Madsen, 769 P.2d at 248.15 And the case law under the federal rule 
is along the same lines. The rule‘s list of non-preclusive dismis-

                                                                                                                       

Utah courts. It does not by its terms bind the courts of a separate 
sovereign.  

We accordingly decline to address the authorities cited by the 
FLDSA raising the question whether a time-bar dismissal in state 
court, though preclusive there, would bind a federal court pre-
sented with the same claim. The case law is in some disarray on 
this matter, with some courts finding a state time-bar dismissal 
preclusive of subsequent federal litigation, see, e.g., Seavey v. 
Chrysler Corp., 930 F. Supp. 103, 108–09 (S.D.N.Y. 1996), and others 
finding the time-bar dismissal to bar only the remedy sought in 
the time-barred suit, but not the right itself, see, e.g., Martel v. Staf-
ford, 992 F.2d 1244, 1245–46 (1st Cir. 1993). But we have no occa-
sion here to opine on this matter, as it concerns the existence and 
scope of the federal courts‘ authority to exercise their independent 
sovereignty to recognize federal limitations on or caveats to our 
state law of preclusion. Perhaps the federal courts will decide, as 
the FLDSA suggests, that federal sovereignty sustains a ground 
for recognizing an independent, federal notion of timeliness—e.g., 
a notion of laches that departs from or overrides our own. But that 
is a federal prerogative, not one for us to comment on—except 
perhaps to note the possibility that even if the federal courts were 
to adopt a standard of laches incorporating elements different 
from our own, we presume that a Utah judgment may nonethe-
less be granted issue-preclusive effects on any elements they share 
in common (e.g., the unreasonableness of the FLDSA‘s delay or 
the prejudice caused to other parties). See Taylor v. N.Y.C. Transit 
Auth., 309 F. Supp. 785, 790 (E.D.N.Y. 1970) (deciding that laches 
decision in previous court did not bar court‘s consideration of the 
claims, but holding that it was  ―bound under the doctrine of col-
lateral estoppel to accept as true any material facts necessarily 
found by the state courts‖ in their laches decisions).  

15 See Costello v. United States, 365 U.S. 265, 286 (1961) (―In defin-
ing the situations where dismissals . . . operate as adjudications on 
the merits, . . . it seems reasonable to confine them to those situa-
tions where the policy behind the enumerated grounds is equally 
applicable.‖).  
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sals—lack of jurisdiction, venue, and failure to join a necessary 
party—simply illustrates the types of dismissals that do not pre-
clude further litigation.16 

¶24 As a general rule, dismissals resulting from an ―initial bar‖ 
to the court‘s adjudication of the parties‘ claims and defenses are 
not preclusive. See Costello v. United States, 365 U.S. 265, 286 (1961). 
An initial bar to the court‘s authority exists when venue or juris-
diction is lacking or the wrong parties are before the court. See 
UTAH R. CIV. P. 41(b). So, while dismissal for lack of capacity to 
sue is not phrased in terms of ―lack of an indispensable party,‖ 
such a dismissal is not preclusive. Stewart v. K&S Co., 591 P.2d 
433, 434 & n.1 (Utah 1979) (deciding that dismissal because one of 
the parties is not the real party in interest is not on the merits).17 

¶25 When an initial bar exists, the court has authority to opine 
only on the law and facts surrounding its own power.18 Once 
proper jurisdiction, parties, and venue are established, however, 
any subsequent dismissal is preclusive because it is driven not by 
limitations on the court‘s authority, but by the parties‘ actions or 
the claims and defenses asserted. 

¶26 Under these standards, we have no hesitation in conclud-
ing that a dismissal based on laches is a judgment on the merits 

                                                                                                                       

16 See Rinehart v. Locke, 454 F.2d 313, 314 (7th Cir. 1971) (―[T]he 
list in Rule 41(b) of types of dismissal which are not presumptive-
ly adjudications on the merits is not exclusive . . . .‖). 

17 See Nat’l Crime Reporting, Inc. v. McCord & Akamine, L.L.P., 895 
N.E.2d 255, 257–58 (Ohio Ct. App. 2008) (finding that dismissal 
based on lack of capacity to sue was not on the merits); see also 
MacAffer v. Boston & M.R.R., 197 N.E. 328, 328–29 (N.Y. 1935) 
(same). 

18 See Cook v. Peter Kiewit Sons Co., 775 F.2d 1030, 1035 (9th Cir. 
1985) (dismissal for lack of subject-matter jurisdiction is not on the 
merits as the court ―retain[s] no power to make judgments relat-
ing to the merits of the case‖); see also Shoup v. Bell & Howell Co., 
872 F.2d 1178, 1181 (4th Cir. 1989) (denying preclusive effect to 
dismissals where a court, regardless of the merits, ―cannot speak‖ 
because ―[t]he power to declare law . . . is [not] present‖ (internal 
quotation marks omitted)). 
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under rule 41 and thus preclusive in Utah courts.19 Laches is not a 
threshold matter that affects a court‘s authority to hear a claim. It 
instead requires a court to consider the claims and defenses as-
serted. It does not fit comfortably into any of the enumerated cat-
egories that do not warrant preclusive treatment. Accordingly, 
because Lindberg dismissed the FLDSA‘s claims on laches grounds 
instead of merely declining to exercise its jurisdiction because a 
―plain, speedy, and adequate remedy [was] available,‖ see UTAH 

R. CIV. P. 65B(a), or because some other initial bar existed, the 
FLDSA‘s claims would face a time-bar in a subsequent action 
brought in a Utah court.  

B 

¶27 The FLDSA next points to the fact that the Lindberg court‘s 
laches decision nowhere considered the merits of the underlying 
constitutional claims. That fact forecloses the preclusive effect of 
Lindberg, in the FLDSA‘s view, under the standard set forth in Pa-
panikolas Brothers Enterprises v. Sugarhouse Shopping Center Associ-
ates, 535 P.2d 1256 (Utah 1975). Specifically, under Papanikolas, the 
FLDSA asserts that a full and proper laches analysis ―requires ex-
press consideration of the merits of [underlying] claims in the 
court‘s opinion dismissing for laches, so as to determine their se-
riousness and the degree of harm that plaintiff might suffer if the 
court does not adjudicate them.‖ And because Lindberg included 
no such consideration of the merits of the FLDSA‘s constitutional 
claims, it views the decision as one declining to exercise jurisdic-
tion and not ―on the merits‖20 for preclusion purposes. 

                                                                                                                       

19 See Murphy v. A/S Sobral, 187 F. Supp. 163, 164 (S.D.N.Y. 1960) 
(holding that laches dismissal is on the merits under federal rule 
41). 

20 ―Merits‖ is an unfortunate and potentially confusing term as 
used here. In this opinion, we discuss both ―final judgments on 
the merits,‖ supra ¶¶ 16–26, and ―the merits of underlying 
claims,‖ supra ¶ 27; infra ¶¶ 36–39. These two conceptions of ―mer-
its‖ are different and should not be conflated. The first sense of 
merits is concerned with identifying the grounds upon which a 
dismissal rests; the second with the viability—as suggested by rel-
evant facts and appropriate law—of claims made. One has noth-
ing to do with the other, and the standards we detail today for one 
have no bearing on the standards applicable to the other. 
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¶28 We disagree. This argument is based on a misunderstand-
ing of our laches precedent and law of preclusion, which we now 
take occasion to clarify. First, we explain that the origin of ―harm 
to the plaintiff‖ as a factor in a laches analysis is suspect and con-
clude that weighing ―harm to the plaintiff‖ has no place in our 
general laches jurisprudence. Second, and in view of this holding, 
we reject the FLDSA‘s argument that a proper laches analysis 
must examine the relative strength or weakness of a plaintiff‘s 
underlying claim. That kind of analysis is not merely unnecessary; 
it is forbidden. 

¶29 The doctrine of laches ―is ‗based upon [the] maxim that eq-
uity aids the vigilant and not those who slumber on their rights.‘‖ 
CIG Exploration, Inc. v. State, 2001 UT 37, ¶ 14, 24 P.3d 966 (altera-
tion in original) (quoting BLACK‘S LAW DICTIONARY 787 (6th ed. 
1990)). In Utah, laches traditionally has two elements: ―(1) [t]he 
lack of diligence on the part of plaintiff‖ and ―(2) [a]n injury to de-
fendant owing to such lack of diligence.‖ Papanikolas, 535 P.2d at 
1260 (―Laches is not mere delay, but delay that works a disad-
vantage to another.‖). Neither of these elements requires a court 
to consider the strength or weakness of the plaintiff‘s underlying 
claims.  

¶30 It is true, as the FLDSA indicates, that there is stray dicta in 
Papanikolas suggesting that ―harm to the plaintiff‖ is a factor in a 
laches analysis. See id.; see also Fundamentalist Church of Jesus Christ 
of Latter-Day Saints v. Lindberg, 2010 UT 51, ¶ 28, 238 P.3d 1054 
(quoting Papanikolas‘s dicta). Yet the context of the Papanikolas de-
cision forecloses the reading that the FLDSA gives to this lan-
guage. In Papanikolas, the defendant built a structure on property 
reserved under a restrictive covenant for parking to serve nearby 
businesses. Papanikolas, 535 P.2d at 1259. When the plaintiff com-
plained, the court considered whether laches barred enforcement 
of the restrictive covenant, citing the traditional two-pronged 
laches test detailed above. Id. at 1260. The court went on, however, 
to list ―factors considered by the courts in determining the exist-
ence or nonexistence of laches,‖ including: 

the relative harm to defendant, in view of plaintiff‘s 
delay, if he is required to remove the structure 
which violates the covenant; the relative harm to the 
plaintiff, if he is confined to an action for damages; the 
proximity of the expiration date of the covenant; and 
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the defendant‘s good faith, or the absence thereof; in 
connection with his violation of the covenant.  

Id. (emphasis added). Papanikolas cited an American Law Reports 
annotation21 as the sole authority for these ―factors‖ and disposed 
of the defendant‘s laches defense without further mention of 
―harm to the plaintiff.‖ Id. at 1261. 

¶31 The Papanikolas notion of ―harm to the plaintiff‖ is best un-
derstood not as a component of laches, but as part of a broader, 
equity-based inquiry that is particular to certain real property 
disputes. In these disputes, ―harm to the plaintiff‖ is a factor that 
works with laches—not within it—to evaluate whether an injunc-
tion for restrictive covenant violations or the like is proper.  

¶32 Valhouli v. Coulouras, 142 A.2d 711 (N.H. 1958), involved 
one such dispute and sheds light on this court‘s approach in Pa-
panikolas. In that case, the defendant built two dwellings on his 
land where a covenant allowed only one, and the plaintiff com-
plained, requesting a mandatory injunction ordering the defend-
ant to remove the second dwelling. Id. at 711–12. The trial court 
denied the request on laches grounds, id., and the New Hamp-
shire Supreme Court affirmed and outlined the particular rules 
regarding injunctions and real property disputes: 

Delay for an unreasonable length of time in bringing 
the suit after knowledge of the breach may be the ba-
sis for the equitable defense of laches, particularly 
where a mandatory injunction is being sought. This 
is particularly so in view of the further finding that 
the relative hardship in granting relief to the plain-
tiffs was disproportionate to the benefit secured 
thereby. Thus a combination of laches and dispro-
portion between harm and benefit may have the ef-
fect of causing the denial of an injunction when nei-
ther alone would have caused such denial. 

Id. at 713 (citations and internal quotation marks omitted).   

¶33 Papanikolas can and should be read as attempting to ac-
complish the same result. Indeed, the A.L.R. annotation cited in 

                                                                                                                       

21 R.D. Hursh, Annotation, Laches or Delay in Bringing Suit as Af-
fecting Right to Enforce Restrictive Building Covenants, 12 A.L.R. 2d 
394 (1950). 
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Papanikolas for the ―harm to the plaintiff‖ factor confirms that the 
Papanikolas court was attempting to articulate Valhouli’s ―laches 
plus disproportionate harm equals denial of injunction‖ stand-
ard.22 It lists cases that, like Valhouli, treat harm-balancing not as 
part of a laches analysis, but as its partner in a greater equitable 
inquiry.23  

¶34 In addition to making good sense, this view of Papanikolas 
has the added virtue of being consistent with how Utah courts 
have actually applied that case. Apart from our opinion in Lind-
berg,24 no Utah case has cited Papanikolas‘s ―harm to the plaintiff‖ 
factor as being part of a laches analysis.25 Indeed, the cases merely 

                                                                                                                       

22 See id. (listing cases described as ―holding that injury which 
would result to defendant as a result of the granting of an injunc-
tion outweighs that which is caused plaintiff by violation of the 
restrictive building covenant‖).  

23 See Cherry v. Bd. of Home Missions of Reformed Church in U.S., 
236 N.W. 841, 842–44 (Mich. 1931) (refusing to enjoin construction 
of a bigger church in a residential neighborhood because defend-
ant already had, by reason of plaintiff‘s waiver, the right to oper-
ate a church on the property, because the bigger church would not 
work a hardship on the plaintiff, and because requiring defendant 
to relocate would cause significant ―financial sacrifice‖). 

24 Though Lindberg mentions Papanikolas‘s ―harm to the plaintiff‖ 
factor as being part of a laches inquiry, it does so as a supplement 
to the more general, accepted laches factor test. See Fundamentalist 
Church of Jesus Christ of Latter-Day Saints v. Lindberg, 2010 UT 51, 
¶ 28, 238 P.3d 1054 (―[W]e consider the relative harm caused by 
the petitioner‘s delay, the relative harm to the petitioner, and 
whether or not the respondent acted in good faith.‖). This kind of 
passing reference, unaccompanied by meaningful discussion and 
a stated intention to alter a long-standing rule of law, cannot 
transform what has historically been a two-part inquiry into a 
three-part inquiry. 

25 See, e.g., Plateau Mining Co. v. Utah Div. of State Lands & Forest-
ry, 802 P.2d 720, 731 (Utah 1990); Utah State Dep’t of Soc. Servs. ex 
rel. Borland v. Chandler, 733 P.2d 144, 147 (Utah 1987); Angelos v. 
First Interstate Bank of Utah, 671 P.2d 772, 777 (Utah 1983); Jacobson 
v. Jacobson, 557 P.2d 156, 158–59 & n.11 (Utah 1976); Estate of Higley 
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cite Papanikolas as authority for the traditional two-part laches test 
without mention of any additional ―factors.‖ Cases that do men-
tion Papanikolas‘s equity-based harm-balancing are of the Valhouli 
variety—property disputes involving injunctive relief for restric-
tive covenant and building violations—and in no way suggest 
that ―harm to the plaintiff‖ is a component of laches.26  

¶35 The bottom line is that our laches jurisprudence is con-
cerned only with prejudice to a defendant caused by a plaintiff‘s 
unexplained and unreasonable delay; ―harm to the plaintiff‖ has 
no place in that analysis and would likely operate to frustrate the 
very goals laches pursues. This would be particularly true if we 
accepted the FLDSA‘s suggestion that ―harm to the plaintiff‖ re-
quires a court to evaluate the merits of the plaintiff‘s underlying 
substantive claims. Papanikolas contains no such requirement, and 
we decline to adopt one here. 

¶36 At most, Papanikolas countenances an evaluation of ―harm 
to the plaintiff, if he is confined to an action for damages.‖ 535 
P.2d at 1260 (emphasis added). That qualifying phrase confirms 
that the court is not concerned with any harm to the plaintiff, but a 
specific type of harm: harm that would result if the plaintiff is lim-
ited to one particular remedy. Put in the context of Papanikolas, 
―harm to the plaintiff‖ meant being forced to accept, in exchange 
for money damages, a structure built on land that was meant to 
serve as parking for nearby businesses. Thus, ―harm to the plain-
tiff‖ contains an implicit assumption that the plaintiff‘s claims 
have merit and that the plaintiff deserves redress in some fashion. 
This assumption cannot coexist with the notion that examination 
of the merits of a plaintiff‘s claims is required.  

¶37 A different result—one where a court‘s recognition of meri-
torious claims could defeat a laches defense—would be antithet-
ical to the whole point of the doctrine of laches. Laches is de-
signed to shelter a prejudiced defendant from the difficulties of 

                                                                                                                       

v. State of Utah, Dep’t of Transp., 2010 UT App 227, ¶ 17, 238 P.3d 
1089. 

26 See, e.g., Johnson v. Hermes Assocs., 2005 UT 82, ¶ 32, 128 P.3d 
1151; Culbertson v. Bd. of Cnty. Comm’rs, 2001 UT 108, ¶ 56, 44 P.3d 
642; Carrier v. Lindquist, 2001 UT 105, ¶ 31, 37 P.3d 1112; Crimins v. 
Simonds, 636 P.2d 478, 480 (Utah 1981); Carter v. Done, 2012 UT 
App 72, ¶ 20, 276 P.3d 1127.  
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litigating meritorious claims after an unexplained delay.27 It ―is a 
negative equitable remedy . . . which deprives one of some right 
or remedy to which he would otherwise be entitled, because his delay 
in seeking it has operated to the prejudice of another.‖ Petterson v. 
Ogden City, 176 P.2d 599, 604 (Utah 1947) (emphasis added) (in-
ternal quotation marks omitted).28 Thus, whatever weighing 
―harm to the plaintiff‖ means, it certainly cannot require defend-
ants to prove that the claims against them are without merit in or-
der to prevail on a defense meant to free them from litigating even 
meritorious claims. 

¶38 If laches required this showing, prejudice would be built 
into a doctrine established to prevent it. Specifically, unavailable 
or long-lost evidence and witnesses—long recognized as preju-
dice-causing results of delay29—would impair a defendant‘s abil-

                                                                                                                       

27 See Hamilton v. Dooly, 49 P. 769, 773 (Utah 1897) (discussing 
loss of evidence and witnesses after a time-lapse). 

28 See Jones Mining Co. v. Cardiff Mining & Milling Co., 191 P. 426, 
429 (Utah 1920) (―While courts may not approve of what may 
have been done, if done wrongfully, they, nevertheless, refuse re-
lief . . . .‖); see also Harlan v. United States, No. 89 Civ. 6951, 1991 
WL 35858, at *4 (S.D.N.Y. Mar. 8, 1991) (―[E]ven if plaintiffs‘ 
claims for relief were otherwise meritorious, the equitable doc-
trine of laches bars relief.‖); Garris v. Dickey, 325 A.2d 156, 160 
(Md. Ct. Spec. App. 1974) (―[T]he long and unexcused delay in 
prosecuting [the] claim, and the prejudice resulting from it, 
amounted to laches, and alone was sufficient to bar the appellants 
from asserting any claim to the property, whether meritorious or 
not.‖); Titus v. Titus, 154 N.W.2d 391, 396 (N.D. 1967) (―Examples 
of matters which are sufficient to bar by law a recovery on a meri-
torious claim are the affirmative defenses of res judicata, releases, 
statute of frauds, statutes of limitations and laches.‖); Ciletti v. City 
of Washington, 140 A.2d 98, 99 (Pa. 1958) (―It is unnecessary to dis-
cuss and decide each of appellants‘ numerous contentions, be-
cause we are of the opinion that their action is barred by laches.‖); 
Chambers of S.C., Inc. v. Cnty. Council, 434 S.E.2d 279, 281 (S.C. 
1993) (―However meritorious [plaintiff‘s] claim would have been 
if timely made, we hold the claim is barred by laches.‖). 

29 See Young v. W. Piling & Sheeting, 680 P.2d 394, 395 (Utah 1984) 
(finding prejudice because ―[s]ome witnesses may no longer be 
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ity to illustrate, during a laches merits review, the weaknesses of a 
plaintiff‘s claims. We refuse to construe the laches defense to be so 
self-defeating. 

¶39 Thus, the Lindberg court‘s failure to consider the merits of 
the FLDSA‘s claims in its laches analysis is neither fatal nor rele-
vant to that decision‘s preclusive effect. Because the court dis-
missed the FLDSA‘s petition based on the two essential elements 
of our laches standard, see Lindberg, 2010 UT 51, ¶ 43, that decision 
is preclusive under Utah law.30   

C 

¶40 The FLDSA next argues that this court‘s factual analysis in 
Lindberg was insufficient to sustain the preclusive effect of that de-
cision. Because a finding of laches depends ―on the circumstances 
of each case,‖ Papanikolas Bros. Enters. v. Sugarhouse Shopping Ctr. 
Assocs., 535 P.2d 1256, 1260 (Utah 1975), a laches determination 
may turn on questions of fact, and the FLDSA insists this court 
was not equipped to resolve such questions in Lindberg. Specifical-
ly, because our Lindberg decision did not resolve disputed ques-
tions of fact, the FLDSA contends that it is preclusive only as to 
subsequent requests for extraordinary relief. We disagree.  

¶41 When a court rules on a petition for extraordinary writ, it 
exercises original jurisdiction. See Gates v. Taylor, 2000 UT 33, ¶ 3, 
997 P.2d 903 (per curiam). Although in such matters we are ―not 
in a position to arrive at a legal ruling that is dependent on the 
resolution of disputed facts,‖ Carpenter v. Riverton City, 2004 UT 

                                                                                                                       

available; recollections may be dimmed. Valuable evidence may 
have long been discarded or destroyed.‖); Kuhn v. Mount, 44 P. 
1036, 1038 (Utah 1896) (imposing a time bar where ―the transac-
tion has faded from memory, or the evidence has been lost‖). 

30 On this score, we are in accord with the Arizona Supreme 
Court‘s holding in Day v. Estate of Wiswall, 381 P.2d 217 (Ariz. 
1963), of which both the federal district court and the circuit court 
made special mention. Insofar as Johnson v. City of Loma Linda, 5 
P.3d 874 (Cal. 2000)—the other case both courts cite as instruc-
tive—holds that a laches decision is not preclusive because it does 
not reach the merits of underlying claims, we disagree with that 
holding and decline to follow it. 
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68, ¶ 4, 103 P.3d 127 (per curiam),31 we may rule on extraordinary 
writ petitions where material facts are undisputed or where there 
is a ―record below to aid this court in resolving those disputes,‖ 
see id. Thus, our  

determination of whether this court may adjudicate a 
petition is not unlike a district court‘s decision to 
grant summary judgment. Where a petition is pre-
sented on uncontroverted material facts . . . and it is 
otherwise appropriate for this court to exercise its ju-
risdiction to issue extraordinary relief, it may issue a 
judgment on the merits. 

Id. ¶ 5.32 In such situations, we are as ―well-positioned as a trial 
judge to assess the evidence at issue.‖ See Bahr v. Imus, 2011 UT 19, 
¶ 15 n.1, 250 P.3d 56 (internal quotation marks omitted).  

¶42 At oral argument, counsel for the FLDSA acknowledged 
that the dispositive facts supporting the Lindberg court‘s laches 
decision—those concerning unexplained delay and prejudice—
were undisputed. Though the FLDSA took exception to the way 
these facts were documented in the record, it acknowledged that 
all of the parties supposed that they existed.33 In addition, the 
Lindberg court had before it the entire record from the probate 
proceedings. That court was accordingly within its authority and 
in an excellent position to conduct the factual analysis necessary 
to support its laches decision.34 

                                                                                                                       

31 Except in situations where a special master is appointed. See 
Carpenter v. Riverton City, 2004 UT 68, ¶ 4, 103 P.3d 127 (per curi-
am). 

32 See Moreau v. Lewis, 648 So. 2d 124, 126 n.4 (Fla. 1995) (decid-
ing to consider a writ of mandamus, in part, because ―no relevant 
factual dispute remains which would require extensive fact-
finding‖). 

33 See Carpenter, 2004 UT 68, ¶ 5 (noting that material facts can be 
uncontroverted by stipulation or unopposed affidavits). 

34 Our decision in Renn v. Utah State Board of Pardons supports 
this result. 904 P.2d 677 (Utah 1995). In that case, we ultimately 
concluded that Utah Rule of Civil Procedure 65B petitions may be 
dismissed on laches grounds. Id. at 684. Implicit in this holding is 
the determination that courts considering rule 65B petitions may 
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¶43 The FLDSA‘s arguments to the contrary smack of sour 
grapes. By submitting its extraordinary writ petition to the Lind-
berg court, the FLDSA implicitly certified that all the facts neces-
sary to decide the issues presented in the petition were before the 
court. And although the laches defense was not raised by the peti-
tion itself but by the respondents‘ opposition to it, the FLDSA‘s 
response to that defense was telling: The FLDSA nowhere assert-
ed that factual disputes regarding laches precluded a conclusive 
judgment on the petition for extraordinary writ, and nowhere 
suggested a need for discovery or adversarial resolution of dis-
puted questions of fact. By instead pressing forward with a re-
quest for issuance of the writ, the FLDSA waived any objection 
based on a need for adversarial development of questions of fact. 
Any doubt on that score disappeared, moreover, when this court 
issued its Lindberg opinion and the FLDSA made no timely at-
tempt to challenge its factual premises in a petition for rehearing.  

¶44 That the FLDSA now insists that the Lindberg court‘s factual 
analysis was faulty is suspect, particularly given its reliance on the 
federal district court‘s contrary resolution of the laches question. 
The federal district court held no evidentiary hearing and made 
no findings of fact. Yet the FLDSA has no dispute with that court‘s 
determination that there was no basis for application of the doc-
trine of laches, a determination the FLDSA lauds as ―appropriate, 
legally correct, and within that court‘s jurisdiction to decide.‖  In 
context, it appears that the FLDSA‘s real complaint is not that 
Lindberg was factually flawed, but that it didn‘t go its way. But of 
course the preclusive effect of our decision in Lindberg does not 
depend on the FLDSA‘s satisfaction with it. Indeed, ―[claim pre-
clusion] rests on a determination that justice is better served by 
attributing finality to judgments . . . than by second efforts at im-
proved results.‖ Shoup v. Bell & Howell Co., 872 F.2d 1178, 1182 
(4th Cir. 1989) (second alteration in original) (internal quotation 
marks omitted). 

¶45 We therefore conclude that this court‘s factual analysis in 
Lindberg was proper and in no way impairs the preclusive effect of 
that decision. The submissions of both parties and the complete 
record from the probate proceedings provided an adequate factu-

                                                                                                                       

properly make the factual determinations a laches dismissal re-
quires. 
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al basis from which to make a laches determination. That the 
FLDSA now regrets that outcome cannot alter its preclusive effect.  

D 

¶46 The FLDSA‘s final challenge to the preclusive effect of 
Lindberg is rooted in its notion that Establishment Clause claims 
are somehow immune from the reach of a laches time bar. Specifi-
cally, the FLDSA asserts that the Establishment Clause is a ―struc-
tural‖ restraint of government power that arises ―from the consti-
tution‘s division of power between the states and the federal gov-
ernment and its branches‖—a restraint not subject to waiver or 
interest balancing because it ―delineate[s] non-transgressable lim-
its on government action.‖ And, in the FLDSA‘s view, if a gov-
ernment actor cannot waive structural violations, a litigant‘s right 
to complain about those violations is likewise not subject to time-
bar.  

¶47 This argument falters on the ground that it confuses a gov-
ernment branch‘s inability to ratify unconstitutional power-grabs 
with a litigant‘s perpetual right to prosecute structural constitu-
tional claims. The cases cited by the FLDSA simply conclude that 
a branch of government cannot waive infringement or enlarge-
ment of its constitutional power.35 But that proposition in no way 
sustains the FLDSA‘s position here. Saying that a government ac-
tor cannot accept more or less power than the Constitution gives it 
does not ipso facto bestow on individual litigants a never-ending 
right to challenge perceived constitutional violations. These two 
concepts are logically and legally distinct.  

¶48 The FLDSA tries to unite them with the idea that the ―pas-
sage of time, even with reliance, does not validate an otherwise 
prohibited governmental exercise of power.‖ This reasoning is 
neither new nor persuasive. The argument was thoroughly and 
persuasively rejected in Hair v. United States, 350 F.3d 1253 (Fed. 

                                                                                                                       

35 See, e.g., Commodity Futures Trading Comm’n v. Schor, 478 U.S. 
833, 851 (1986) (―[P]arties by consent cannot confer on federal 
courts subject-matter jurisdiction beyond the limitations imposed 
by Article III, § 2.‖); I.N.S. v. Chadha, 462 U.S. 919, 959 (1983) 
(―There is no support in the Constitution or decisions of this Court 
for the proposition that the cumbersomeness and delays often en-
countered in complying with explicit Constitutional standards 
may be avoided, either by the Congress or by the President.‖).  



Cite as: 2012 UT 66 

Opinion of the Court 

23 

Cir. 2003), a takings case brought under the Fifth Amendment. In 
Hair, the court considered whether a right originating in the con-
stitution is subject to limitations on its enforcement. Id. at 1256. In 
support of the view that certain constitutional claims are not sub-
ject to time bar, the plaintiffs argued that ―if Congress lacks the 
constitutional power to take private property without paying for 
it, [it cannot] suddenly get the power after‖ a lapse in time. Id. at 
1257. The court appropriately rejected this argument as meritless, 
explaining that the constitutional right to just compensation is not 
absolute, ―any more than any other right is absolute. The remedy 
afforded by the Fifth Amendment is subject to a reasonable time 
bar designed to protect other important societal values.‖ Id. at 
1260.  

¶49 As Hair illustrates, the idea that lapse of time cannot vali-
date wrongfully exercised power is far from unique to structural 
constitutional violations, as the FLDSA insists. Indeed, it is theo-
retically applicable to every case—even the most pedestrian civil 
cases between private individuals—that is dismissed as time-
barred. Any litigant so dismissed could claim that the court rati-
fies the offensive conduct in doing so and has, effectively, con-
ferred on its opponent power to engage in the offensive conduct.  

¶50 In reality, however, dismissal of a structural constitutional 
claim—or any claim, for that matter—on laches grounds is not a 
validation of power. A time-bar dismissal does not imply a simul-
taneous determination of governmental power to act outside con-
stitutional bounds. It merely indicates that a particular litigant has 
forfeited a right to complain about such ultra vires acts. So while 
the government actor may escape punishment in one instance, 
any continuing or ongoing violation subjects it to further suits by 
litigants—perhaps even the same litigant—who diligently pursue 
their claims.  

¶51 Our opinion in Lindberg recognized this principle. Specifi-
cally, we held that the FLDSA‘s challenge to the trust reformation 
was barred and included in that holding the majority of the 
FLDSA‘s claims because they ―either occurred before or as part of 
the district court‘s modification of the [t]rust.‖ 2010 UT 51, ¶ 37, 
239 P.3d 1054. The only claim that arose from facts occurring after 
trust modification was dismissed not as time-barred but as unripe. 
Id. ¶ 36. If the hypothetical (or future) violations the FLDSA de-
scribes ever materialize and are unrelated to the trust modifica-
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tion, they would be unaffected by the Lindberg decision and the 
FLDSA‘s laches.  

¶52 For these reasons, we are not persuaded that so-called 
structural constitutional violations are any less subject to time-bar 
than are garden-variety constitutional claims.36 We think the cor-
rect view is that a litigant gives up its right to challenge even 
structural violations when its unexplained delay in asserting the 
challenge prejudices other parties.37 We therefore hold that ―[a] 
constitutional claim‖—even a structural one—―can become time-
barred just as any other claim can. Nothing in the Constitution re-
quires otherwise.‖ See Block v. North Dakota ex rel. Bd. of Univ. & 
Sch. Lands, 461 U.S. 273, 292 (1983) (citations omitted).  

IV 

¶53 For the foregoing reasons, we conclude that a decision like 
the one reached in Lindberg—dismissing an extraordinary writ on 
laches grounds—would preclude a subsequent claim brought in 
Utah courts.  

——————— 

                                                                                                                       

36 See, e.g., Perry v. Judd, 840 F. Supp. 2d 945, 953–55 (E.D. Va. 
2012) (barring First and Fourteenth Amendment claims on laches 
grounds). 

37 See Southside Fair Hous. Comm. v. City of New York, 928 F.2d 
1336, 1354 (2d Cir. 1991) (holding in the alternative that plaintiffs‘ 
Establishment Clause claims were barred by laches). 


