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In Re Brandon Plaza Conditional Docket No. 128-8-10 Vtec

. Use Permit

‘Decision in On-the-Record Avppeal

In this on-the-record proceeding, a group of fourteen individuals (“Group Appellanté")
appeal a decision by the Town of Brandon Dévelopment Review Board (’)the DRB”) granting a
conditional use permit to Brandon Plaza Associates, LLC (“Applicant”) for the coﬁé’micﬁon ofa -
commercial retail developinent in the Town of Brandon, Vermont involving a supermarket,
parking lot, and related utilitiés. Applicant cross-appeals, questioning the DRB’s imposition of
conditions in the permit that require Applicant to reduce the size and scale of its proposed
developmént. The Town of Brandon (“the Town”) appears as an interested ‘pverson in this .
' af)peal. | , V o |
| Currently before the Court are prihcipal and reply legal briefs from both Group
Appellants and Applicant. Theﬁ Town has not submitted a brief. In 'issuing this Deciéioh on the
m’éri’cs of this én-the—record appeal from the DRB’s decision, the Court has taken into account
the briefs submitted by the paﬁies, the DRB’s decision of July 6, 2010 granting a conditional use
permit to Applicaﬁt, and the record from the proceeding below, as described in V.R.E.C.P.
S(h)(l)(A). The contents of this record héve beén agreed upon by all thee of rthe parties
involved in this appeal and further clarified by the Court in our August 5, 2011 “Decision and
~ Order On Pending Motions.” | ’ |
In this on-the-record ;ppeal, Group Appellants are represented by fames A. Dumont,
Esq. and include James Leary, Keviﬁ Thorton, ]udy Bunde, Hanford Davis, ]e‘ffrey Faber,
Maurice Racine, Philip Keyes, Beth Rand, Helyn Anderson, Andrew Cﬁve, Linda SfeWart, Jeff
Stewart, ]ori Andrews, and Patt Cavanagh. Applicant is represented by Edward V. Schweibert,
Esq. and co-counsel David R. Cooper, Esq. The Town is represented by James F. Carroll, Esq.

: : Background A
On August 29, 2009, Applicant submitted an application to the DRB for a conditional use

permit to construct a commercial retail development in the Town of Brandqn, Vermont on four

parcels: 21 Nickerson Road and 7.23,' 763, and 795 Franklin Stieet. Applicant proposes to first
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~ demolish two existing houses and the buildings associated with them as well as existing
buildings that were previously used for a tire business. Applicant proposes to develop, on the
four parcels, a 53,000-square-foot shopping center that will include the following: a 36,000-
square-foot supermarket, 12,000 square feet of in-line small stores,v a 5,000-square-foot out-
buﬂdi’ng, an approximately 295-space paved parking lot, and related utilities. Two access
points are proposed for the devel’opmént: a full access point off of Route 7 and a limited access
point off of Nickerson Road. _ _

The DRB held nine days of public hearing on the Applicant’ s permit application, the first
on September 23, 2009 and the final on May 26, 2010, upon the conclusion of which the DRB
closed the hearing. The DRB also participated in a site visit on Aprﬂ 28, 2010, the same day as
the second to last day of the hearing. The DRB determined that the four parcels Applicant’s
proposed development spans are almost entirely within the High Density Multi-Use District
and that the proposed developmeﬁt isa ”Corhmercial II” use, a named conditional use in the
district. _ | v _ |

On July 6, 2010, the DRB issued a decision granting a conditional use permit to
Apphcant but apparently conditioning its approval for the project on, among “other condl’aons
the elimination of the in-line small stores and the out-building as well as on a reduction in the
parking lot to 150 spaces and elimination of the Nickerson Road access point. Both Group
Appellants and Apphcant timely appealed the DRB’s decision to this Court. '

: Discussion
Our review of the DRB'’s decision is limited to addressmg the questions raised by the |
two appealmg parties in their Statement of Questlons See V.R.E.C.P. 5(f). For ease of ana1y51s

Group Appellants’ Statement of Questions can be paraphrased, grouped and renumbered as

asking whether the DRB erred by taking the following actions:

1) faﬂmg to meet the requirements in the Municipal Administrative Procedures Act that are
codified at 24 V.S.A. § 1204, § 1206, and § 1209;

2) granting a conditional use permit without making adequate findings of fact or conclusions of
law specific: to the réquirements for conditional use approval found in both 24 V.S.A. § 4414
and the Brandon Land Use Ofdinance (”Ordinanée”), in particular the requirements of
rQrdinance § 207, § 608, and § 1(-)12(b)v(2), 3, (4),> g in reaching findings and conclusions_

regarding these requirements without substantial evidence;



3) granting a conditional use permit without making adequate findings of fact or conclusions of
law, or reaching such findings and conclusions without substantial evidence, specific to the
requirements of Ordinance § 103, § 302, and § 303; |

- 4) granting a conditional use permit for a project reduced in size and scale from that proposed

with no evidence about the traffic impacts from such a project; | A

5) approvihg a “different version” of the project from what Appﬁcant proposed}

6) relying upon “hearsay information from non-testifying employees of Hannaford Brothers”
about grocery store operations énd'refusing to issue an order requiring the employees to
tesﬁfy; |

7) relymg upon evidence based on the operatxon of Hannaford Brothers grocery stores but not
restricting the conditional use permit to a Hannaford Brothers grocery store;

' 8) relying upon the economic report and testimony offered by Mr. Richard Heaps while

rejecting the testimony of Dr. Nicholas Rockler, _

9) relying upon testimony that the Vermont Agency of Transportation is making improvements
to Route 7 but not imposing a condition in the ?erinit that such improvements are required
before completion of the project; and _ '

10) relying on ‘hnspeciﬁed implied conditions to meet the standards of the ordinance.”

(Statement of Questions for Appeal by'Aphpellants Leafy et al, filed Aug. 23, 2010 (emphasis

omitted)). ' | ' o

» Applicant’s Statem_ent of Questions asks generally whether the project it proposed

‘complies with all of the applicable criteria in the Ordinance, whether the DRB erred by not

granﬁng it a conditional use permit for the préjeét as proposeci and whether the DRB’s decision

V1s supported by sufflment evidence. Apphcant’ s brief is limited to argumg that the DRB erred

by conditioning its approval on a reduction in the size and scale of its project and to res,ponding:

to the issues raised by Group Appellants.

L Standard of Review _

In an on-the-record appeal from a decision by a municipal pahel, our role as the
review‘ihg tribunal is similar to that of the Vermont Sﬁpreme Court when reviewing appeals
from administrative bodies. That is, we db not take new evidence or complete our own
determination of the facts. Instead, we uphold the municipal paﬁel’s findings of fact if they are
supported by substantial evidence in the record and rev1ew ‘the municipal panel s legal .

conclusmns without deference unless such conclusions are thhm their area of expertise. See In
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re Stowe Highlands Resort PUD to PRD Application, 2009 VT 76,97, 186 Vt.568. In exarinihg

whether there is substantial evidence in the record, we are not permitted to make our bwn
assessment of the Credibﬂity of witness testimony or reweigh conﬂdcﬁng evidence in the récofd.
See In re Appeal of Leikert, No. 2004-213, slip op. at 2 (Vt. Nov. 2004 term) (unpublished mem.);
Devers-Scott v. Office of Professional Regulation, 2007 VT 4, 1 6, 181 Vt. 248. We are simply to

inquire whether the record includes relevant evidence that a “reasonable person could accept. .

.. as adequate” support. Devers-Scott, 2007 VT 4, 7 6 (quoting Braun v. Bd. of Dental Exam’rs,
167 Vt. 110, 114 (1997)). | o '

" We apply this standard WMe addressing eéch of the iséues raised by Group Appellants
and Applicant in their respective Statement of @esﬁom addressing the DRB’s decision.

I.  Conditional Use Review and Performance Standards

As indicated above in isgge 2, Group Appellants argue that ‘the DRB's decision is
deficient because it does not clude adequate findings of fact and conclusions of law specific to
the requirements for condlitional use approval found in the applicable proviéions of 24 VSA. ,
Chapter 117, and the. Ordin‘a_nce; Group Appellants also argue, as indicated in issue 1, that the
decision is deﬁcien’gbecause it does not meet the requirements established in the l\/iﬁnicipal
Administrative Proéedures’ Act ("MAPA”) for findings of fact and conclusions of law. _

Turning first to the requirements for conditional use review, 24 V.SA. §4414(3)(A)
-explicitly gives municipalities the authority to adopt bylaws providing for condiﬁonalr use
review of designated uses. Municipalities that elect to provide for such review must I;equire

that the designated conditional uses meet five criteria:

[T]he proposed conditional use shall not result in an undue adverse effect on any

of the following: :

(i) The capaéity of existing or planned community facilities. :

(1) The character of the area affected, as defined by the purpose or purposes of
the zoning district within which the project is located, and specifically stated
policies and standard of the municipal plan. :

(iii) Traffic on road and highways in the vicinity.

(iv) Bylaws and ordinances then in effect.

(v) Utilization of renewable energy resources.

24 V.S.A. § 4414(3)(A). Municipalities are also explicitly authorized to adopt additional criteria,
including the criteria applied in Act 250 review. Id. § 4414(3)(B), (C).
It is clear from the Ordinance that the Town has elected to adopt conditional use review,

codifying its criteria for such review in § 1012. Section 1012 of the Ordinance includes the five
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criteria from 24 V.S.A. § 4414(3)(A), employing the same language as the statute, and imposes a
sixth criterion. This sixth criterion incorporates the criteria applied in Act 250 review “provided
that the project is not subject to Act 250 review.” Ordinance § 1012(b)(6). It appears from
Applicant’s briefs that ifs proposed project is subject to Act 250 review. Thus, in order to grant
a conditional use permit to Applicant, the DRB had to determine that the pm}ect complies with
the first five cntena from Ordinance’ § 1012, and any additional prov1s1ons in the Ordinance
implicated by the fourth crltenon
Furthermore, a mumc1pahty that elects to make its land use determinations sub}ect to
on-the-record review must app]y the procedural requxremen’cs established in MAPA. See 24
V.S.A. 4471(b). - MAPA requires that fmai decisions of mun_icipal panels _”separ'afely state .
findingsA of fact and conclusions of law.” 24 V.S.A. §1209(a). Additionally, the findings of fact
mﬁst “explicitly and concisely restaté the underlying facts that support the decision” and be
”based exclusively on evidence” m the récord Id. §1209(a), (b). The cohclusions of law must
be based on those ﬁhding Id. § 1209(c) The purpose for the reqmrement that dECISIOnS
afforded on-the-record review mclu e findings of fact is largely to provide “a clear statement to
the parties and the court in the event of an appe al on what was decided and how the dec131on
~was reached.” ‘In re Appeal of Leikert No. 2004-213, slip op. at' 1 (Vt. Nov. 2004 term)
_ | (unpublished mem.) (discussing, in detail, the important functions served by findings of fact).

This Court has been cautioned aagainst “fill[ing] in the gaps” left by deficient decisions. Id. at2.

_ Therefore, the question before us is whether the DRB’s decision provides findings of fact
* and conclusions of law that address the five conditional use criteria from Ordinance § 1012 and
sattsfy the applicable requirements estabhshed in MAPA, , -

Group Appellants assert that the DRB’s decision includes neither findings of fact nor
conclusmns of law addressing any of the conditional use criteria, particularly the criteria
concernmg the character of the area, traffic, and compliance with other provisions-in the
Ordinance. Group Appellants assert that “there is no way to determme how or if the DRB
~ determined that the conditional use criteria set by Ordmance § 1012 and by 24 V.S.A. § 4407

~ have been satisfied.”? (Mem. of Law on the Merits by Appe]lants Leary et al. 35, filed Oct. 28,
2011.) Applicant responds that although the DRB’s decision does not expressly identify which |
: fmdings_ of fact é'orrespoﬁd to eadi conditional usé critéria, the DRB “left no doubt as to what it

1 24VSA § 4407 hés been renumbered,‘ and the correct referénce is24 V.S.A. §4414.
5



decided and how its decision was reached.” (Response Br. of Brandon Piaza Assocs., LLC at 35,

37, filed Nov. 17,2011,)

Ordinance § 1012(b)(1) that addresses a project’s impact on exj'svﬁng community facilities. The
decision lacks any finding of fact as to Which_comumw facilities may be impacted, if any. The
decision does include findings of fact that the project will be served with “public sewer” and

tbat' the Town has “issued sewer capacity for the project.” In re Application #5.155, Findings

and Decision, at 3 (Town of Brandon Dev. Review Bd. Juiy 6, 2010). The decision also includes

not relate these findings of fact to conditional use review nor provide-e' a conclusion of law
"indicating whether the criterion codified in Ordinance § 1012(5)(1)&3 met. Instead, the decision
relates these findings of fact to performance standards that the Ordinance requires all uses to
meet, whether conditional or not See Ordinance § 600. | -

The only conditignal yse criterion referenced in the DRB’s decision is the criterion
codified in Ordinance §1012(b)(3) that addresses a project’s impact on traffic. See In re

Application #5155, Findings and Decision, at 5. Even for that criterion, nowhere in its decision

' does the DRB stafe whether it concluded that the criterion is met, and it appears that the DRB
- neglected to state in its decision some of ité ﬁndingso'f fact addressing traffic. |

: In's'hort, in order to uphold the DRB’s decision on apﬁeal_’we would need to assume that
the DRB did reach a positive conclusion of law as to each conditional use criteria and speculate
as to what existing findings of fact might relate to each of these abséhf conclusidns. While
Applicant urges the Court to aétively reorganize and reinterpret the fihdings of fact that do exist
in the DRB’s decision, doing so would be going' too far. Were we to do so, this Court would
eSsenﬁaHy be the tribunal rhaking the required findings of fact and conclusions of law relating
to conditional use approval, and that is precisely what we cannot do in an on-the-record appeal.
See Leikert N 0. 2b04~213, slip op. at 2. When a municipality elects to make its land use
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determinations subject to on-the-record review,2 it is committing to méeting the procedural
requirements in MAPA or risking the remand of its determinations and, consequently,r the loss
of some of its earlier efforts. | |

Consequently, we conclude that the DRB erred by faﬂing to make adequate findings of
fact and conclusmns of law with respect to the first five conditional use criteria established in
Ordinance § 1012. The DRB’s decision must be VACATED and this matter must be
REMANDED to the DRB to make separate fmdmgs of fact and conclusions of law addressmg
each of the conditional use criteria, and, if necessary, hold adchhonal hearings to collect the
evidence neceséary for it to make such findings and conclusions.

As discussed above in issue 2, Group Appellants also argue that the DRB’s decision is
deficient in not making adequate findings of fact and conclusions of law regérdihg Ordinance
§ 207 and § 608. Alternatively, Group Appellants afgﬁe that there is.not substantial evidence in
the record to support the DRB’s ﬁndings and conclusions regarding § 207 and § 608. |

We turn first to Ordinance § 207. Secﬁon 207 describes “Commercial I Uses 7 It states
that Commercial II Uses are those commerc1a1 and professmnal uses with the potential to
impact the integrity of other districts, among other impacts.3 Ordinance § 207. Group
Appellants argue that the DRB must consider whether Apph‘cant s proposed project impacts {he_ :
“integrity of other districts”. because § 207 is implicated through the conditional use criterion-
that requires compliance with other provisions in the Ordinance. See Ordinance § 1012(b)(4). -
While Group Appellants correctly understand the conditional use criteria, théy misread § 207.
Secﬁbﬁ 207 merely describes what “Commercial II Uses” are; it dogs not, by itself or in
combination w1th Ordinance § 1012, regulate the impact of those uses on\ the ”integrity of other
districts.” Consequently, we conclude that the DRB did_not‘ err by failing to include in its

decisions findings of fact and conclusions of law addreséing Ordinance § 207.

2 The Court lacks the authority to conduct a de novo review of such a determination unless the
municipality from which the determination originates has failed to take the steps described in 24 V.S.A.
§ 4471(b) necessary to afford its land use determinations on-the-record appellate review. See In re Grist
Mill Horse Barn Redevelopment Plan (2nd Appeal), No. 89-5-09 Vtec, slip op. at 1 (Vt. Super. Ct. Envtl.
Div. Aug. 5, 2010) (Durkin, J.) (explaining that the City of Vergennes had taken the necessary steps to
make its land use determinations subject to on-the-record review and that the Court could not conduct a
de novo review of its municipal panel’s decision despite the nsk that the decision would have to be
remanded for a second time). .

3 The DRB’s decision identifies Apphcant’ s proposed project as a Commercial II use. Group Appellants
have not challenged that determination. -
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We turn next to Ordinance § 608. Section 608 restrrcts the amount of noise that can be
generated at property lines to 70 decibels durmg the day and 60 decibels at other times. Under
Ordinance § 600, the DRB must determine that Applicant’s proposed project meets the
performance standard established in § 608 in order for Applicant to receive a conditional use
permit. _ |

The DRB’s decision includes the statement that “[a]s conditioned upon the installation of °

the wooden fence, the project complies with Section 608 In re Application #5155, Findings

and Decision, at 7. While this statement is included in the portion of the DRB’s decision labeled
A”Findings,’” it is a separately-stated legal conclusion. Thus, we conclude that the DRB's decision _
does include an adequate conclusion of law addressing the proposed project’s conformance
with Ordinance § 608 that meets the requirement of 24 V.S.A. § 1209 (MAPA). We must next
determine whether the DRB’s decision also includes adequate fmdmgs of fact that support this
conclusion of law and that are, in turn, supported by substantial evidence in the record.

The DRB made the followmg tindings of fact in support of its legal conclusion that the
proposed pro;ect complies with § 608: Applicant is proposing a Wooden fence that will serve as
a noise barrier, delivery trucks will be prohlb1ted from zdhng, and “[t]here will be no noise
which exceeds 70 decibels dunng daylight hours or 60 decibels at other times of the day at the
property line.” Inre Apphcahon #5155, Findings and Decision, at 7. While these statements do =

‘not provide the level of detail we want municipal panels to strive for when making findings of
fact, the statements are separately—stated findings that ”exphcrﬂy and concisely restate the —
‘underlymg facts that support the decision.” 24 V.S.A._ §1209(a), (b). Thus, we conclude that the
DRB's decision does irnclude adequate findings of fact addressing Ordinance § 608 that meet the
'reqmrements of 24 V.S.A. § 1209 (MAPA). We further conclude that if these findings are
supported by substantial evidence in the record, they support the DRB’ s legal conclusion that
 the proposed project complies with § 608. » _
We therefore look to the record to determine whether it includes substan’dal evidence
| supporting the DRB’s findings. We conclude that it does. The record includes a noise
evaluation performed by Vanasse Hangen Brustlin, Inc. and expert testirrrony from their
- Director_of A1r Quality and Noise Services who oversaw the modeling for the evaluation. (See
Exhibits 57 and 72.) The tesﬁmony describes how ten receptor locations were selected for noise
modeling, discusses the accuracy of the model employed, and concludes that the noise that will
be generated from Applicant’s proposed project will be within the decibel limits established by .
8



Ordinance § 608. Group Appellants argue that the evaluation is deficient mainly because it
does not model noise generation from snow-removal trucks or select a particular location to
model along Applicant’s eastern property line. Group Appellants raised these concerns in their
| cross—exanﬁnat'ion of Applicantfs expert. However, they offered no expert witness of their own.

- A reasonable person could determine that the evidence in the record ‘adequately

supports the DRB’s findings of fact regarding Ordinance § 608. See Devers-Scott v. Office of
Professional Regulation, 2007 VT 4, 1] 6, 181 Vt. 248. Therefore, we conclude that there is

substantial, evidence in the record to support the DRB’s findings of fact related to the
requirements of Ordinance § 608 and that these findings support the DRB’s legal conclusion
that the proposedprojec{ complies with § 608. The DRB did not err in determining that
Applicant’s proposed project complies with § 608.

111 | Dlstnct-Speaﬁc Land Use Regulatlons

As summanzed above in issue 3, Group Appellants pose the same challenge to the
DRB’s decision concernmg its determinations regarding Ordinance § 103, § 302, and § 303 as
they do for its determination regarding the condmonal use criteria. That is, Group. Appellantsv
principally assert that the DRB’s-decision is deficient because it does not include - adequate
findings of fact and conclusions of law addressmg these sections of the Ordinance.

“Section 103 of the Ordinance speaks to how the Ordinance is to be interpreted and
applied by the DRB and other decision makers. It states that the interpretation and application
of the Ordinance should both take into account the rules of construction established by the
Vermont Supreme Court and conform with Ordinance § 102, which establishes the stated
purpose‘ for the Ordinance. See Ordinance § 103. The DRB shbuld be guided by Ordinance -
~ §102 and § 103 when interpreting and applying the specific provisions of the Ordinance that V_
must be met before an application for a conditional use permit can be approved. The DRB's
decision, however, need not include fhﬂdings of fact and eonclusioﬁs of law regarding
compliance with these sections. Thus, we conclude that the DRB did not err by failing to
include in its decision findings of fact and conclusions of law specific to Ordinance § 103. |

Turmng to Ordinance § 302 and § 303, each establishes the land use regulations spec1f1c
to one of the Town's zoning districts, which the Ordinance refers to as land use districts. See
Ordinance § 300. Section 302 establishes the regulations specific to the Central Busfhess District
and § 303 establishes the regulations specific to the High ADensity Multi-Use District.



Only § 303 is ‘apph'cable to Applicant’s proposed project. The DRB’s decision indicates
that Applicant’s subject property is almost entirely within the High Density Multi-Use District
and neither the DRB nor any party, including Group Appellants, asserts that any portion is
~ zoned as Central Busmess District. Group Appellants instead argue that § 302 is 1mphcated by

the reference to impacts on other districts in Ordinance § 207. As explamed above, Ordinance v
§ 207 defines Commercial II uses, the type of use Apphcant is proposing; it does not provide
regulatory Ianguage that makes Ordinance § 302 applicable to Applicant’s proposed pro]ect
Consequently, we conclude that the DRB did not err by failing to include in its decision fmdmgs
of fact and conclusions of law addressmg Ordinance § 302. ‘

Group Appellants are correct, however, that the DRB'’s dec151on did need to include
findings of fact and conclusions of law specific to the land use regulations estabhshed in’
Ordinance § 303. Sectioh 303 indicates that Commercial IT Uses are conditional uses in the High
Density Multi-Use District, describes the purpose of the district, and sets resﬁ*ictions for
dévelopmentvin the disfrict such as the maximum buildihg height and minimum lot size. Asis
the case systemically throughout the DRB's decision, the findings of fact and conclusions of law
that do exist regarding compliance with the land use regulations in § 303 are grouped together
in a section labeled “Findings.” This exacerbates the problem Group Appellants correctly

.' identify: that the findings of fact and conclusions of law addressing comphance with § 303 are -
not adequate to meet the requirements of 24 V.S.A. § 1209 (MAPA).' Although each requirement

_ in § 303 is referenced énd addressed in the d.ecision, for most of these requirements the decision

only includes one or the other—a factual finding or a legal conclusion—but not both. Both are

~ necessary under MAPA. See 24 VS.A. § 1209(a). o _ -

Because we are remanding this matter to the DRB, and because it appears that the DRB
neglected to state in its decision some of the findings of fact and mathematical calculations it
~ completed when applying the requlrements of Ordinance § 303, it would be inefficient to, at this
juncture, attempt an examination of the record for substantial evidence in support of the ,
findings that are present in the DRB’s decision. On remand, the DRB should make separate -
findings of fact aﬁd conclﬁsions of law addressing each of the land use regulaﬁons established
in Ordinance § 303, and, if necessary, hold additional hearings to collect the ev1dence necessary
for it to make such findings and conclusmns

It is also important to note, as G_roup Appellants point out, that § 303 is also. implicatéd
by the conditional use criterion that addresses a project’s impact on the character of the area.
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See Ordinance § 1012(b)(2). The “character of the area” is defined in part by the purpose of the
zoning district in which the projeet is located, and no one disputes that the relevant purpose
here is that which is established in § 303(a) for the High Density Multi-Use District. See id.; 24
- V.S.A. § 4414(3)(A). Thus, on remand, the DRB should also make adequate findings of fact and

conclusions of law addressing § 303(a) in the context of this conditional use criterion.

1v. Approval of a Smaller, Scaled-Down Project » -

' Both Group Appenapts, as indicated above in issues 4 and 5, and Applicant maintain
that the DRB erred in grantmg Applicant a conditional use permit for a smaller, écaled;down
comtnercial retail development from that which Applicant proposed. Group Appellants assert
that the DRB erred by approving a “different version” of the project from what Applicant -
-propos‘ed.and by approving the scaled-down version without evidence of the traffic impacts
from the reduced version. (Statement of 'thestions for Appeal by Appellants Leary etal. 1, filed
Aug 23, 2010). Applicant asserts that the DRB erred by condxtlomng its approval on a

~ reduction in the size and scale of the pro]ect and asks the Court to issue a decision a approving its
project as proposed W1thout such conditions attached
v The DRB's decision is most accurately characterized as granting a conditional use permit
to Applicant to construct the comme ercial retail development it proposed, sub]ect to the
following conditions, among others: elimination of the proposed in-line small stores and out-
building, reduction in the proposed parkmg Iot to 150 spaces, and elimination of the proposed
Nlckerson Road access point. It is not clear, however, what hrdmgs of fact and conclusions of -
law the DRB reached that lead it to first, require these reductions in the size and scale of the
project, and second, to approve the project suhject to these reductions. The statement that

appears to be the crux of the DRB's reasoning for imposing these conditions is that “[tJhe [DRB]

finds the size and scope of the proposed project to be too large.” In re Application #5155,
Findings and Decision, at 2. This statemeht is neither a factual finding nor a legal conclusion
that we can review. ' .‘ .

Without ‘separately-stated :ﬁndingé of fact and conclusions of law that. provide a
transparent recitation of the reasons the DRB included such conditions .in its grant of a -
conditional use permit to Applicant, we cannot determine whether the DRB erred in impoSing '
such conditions. On relhand if the DRB ﬁltimate‘ly decides to grant Applicant a conditi(‘)nai use
permit sub)ect to conditions reducmg the size and scale of the project, the DRB must mclude in

its decision findings of fact and conclusions of law that support such conditions.
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Additionally, because this is an .on-the-record appeal and in light of the content of the
decision before us, we cannot simply, as Applicant requests, issue ‘a decision approving
Applicant’s project as proposed without such conditions. As discussed in the sections above,
we must remand the DRB’s decision for further findings of fact and conclusions of law
addressing the standards-in the Ordinance that Applicant’s proposed project must meet in
order to receive a conditional use permit. In order to issue a dec151on approving Apphcant s
project as proposed in this circumstance, we would need to engage in a de novo review —we
would need to look at Apphcant s application anew and make our own findings of fact and
conclusions of law addressmg each of the standards that must e met. We cannot do this. See .

In re Appeal of Leikert, No. 2004-213, slip op. at 2 (Vt. Nov. 2004 term) (unpubhshed mem.).

Our review in this on-the-record appeal is limited %o upholding the DRB’s findings of fact if
they are supported by substantial evidence in the record and determining whether the DRB’s

| legal conclusions are supported by those findings. See In re Stowe Highlands Resort PUD to
PRD Application, 2009 VT 76, § 7, 186 Vt. 568,

V. Ev1dent1arv Concerns

As summarized above in issues 6,7,8, and 9, Group Appellants also raise a number of
evrdentlary concerns with the DRB's dec1sron They argue that the DRB erred by reaching a
decision in reliance upon hearsay addressing grocery store operations, on evidence about the
operation of only Hannaford Brothers grocery stores, on the economic report and teshmony of
Mr. Richard Heaps, and on representations about planned street mprovements by the Vermont
- Agency of Transportation. Group Appellants also argue, as indicated in issue 1 above, that the

DRB failed to comply with some of the procedural requirements established in MAPA (24
'V.S.A. § 1204 and § 1206) which apply to mumcrpal land use deterrmnatxons that will be
afforded on-the-record review. o '
Group Appellanits are correct that a municipality that elects to make its land use
determinations subject to on-the-record review must apply the procedural requirements
established in MAPA, mcludmg the notice and hearing rules estabhshed n24 VS.A §1204 and
the evidentiary rules established in 24 VSA § 1206. See 24 V.S.A. 4471(b). Section 1206
requires such mumc1paht1es to follow the Vermont Rules of Evidence when addressing land use
pr0posals See 24 VS.A. § 1206(b) (“The rules of evidence as applied in civil cases in the’
superior courts of this state shall be followed. 7). Except for a limited number of exceptions, the

Vermont Rules of Evidence prohibit the admlssmn of testimony that is hearsay, or a statement
12



offered by a witness “to prove the truth of the matter asserted” that is not made by the witness -
at trial (i.e., that is an out-of-court statement); V.R.E. 801, 802. Hearsay can come in the form of
a written document used by a witness to assert the truth of what the document states:¢ See

Towle v. St. Albans Publishing Co., 122 Vt. 134, 138-39 (1960) (holding that the trial court had

erred by allowing into evidence a letter written by a non-testifying individual where the letter

was submitted to prove the truth of its assertions and the letter did not fall within any of the

exceptions allowmg hearsay to be admitted); Green v. Peacock, No. 2008-232, slip op. at 3 (Vt.
. Nov. term 2008) (unpubhshed mem.). ‘ '

MAPA gives a municipal panel the discretion to admit evidénce not admissible under
the Vermont Rules of Evidence during a proceeding regarding a land use determination if the
evidence is the “type commonly relied upon by reaslohabl'y‘ prudent people in the conduct of
‘their affairs” and if its admission is ”neéessary to ascertain facts not reasonably susceptible of
proof uﬁder” the Vermont Rules of Evidence. 24 V.S;A. § 1206(b); see also 3 V.S.A. § 810(1)

» (incorporating the same relaxed. standard for the admission of evidence in the context of

hearings held by state administrative bodies) ; In re Petition of Central Vt. Public Service Cérp.,

141 Vt. 284 292-93 (1982) (noting that 3 V.S.A. § 810(1) incorporates a discretionary standard
that allows for the admission of more evidence than is  normally admissible in court hearings).
One of Group Appellants’ arguments is that the DRB erred by relying upon “hearsay
information from non-testifying employees of Hannaford Brothers” about grocery store
operations and refusing to issue an order requiring the employees to tesﬁfy. _(Statehent of
Questions for Appeal by Appellants Leary et al, filed Aug. 23, 2010 (emphasis omitted).)
Specifically, Group AppellantsA argue that two of Appiicant’s employees, Bill McCabe and
Richard Heaps, testified about information regarding grocery store operaﬁohs that Hannaford
Brothefs’ employeés had conveyed to. them. Group Appellants also argue:that Applicant
offered into evidence a letter written by Bill McCabe that was based on this same information. |
‘ Based on the record before us, it does appear that the testimony and letter to which
Group Appellants ob)ect did mclude hearsay as they both referenced out-of-court statements
made by npn-testlfymg Hannaford Brothers’ employees and referenced the statements to prove

the truth of the statements content. (See Exhibits 55,71, 72, and 73.) If this evidence meets on_e

¢ Hearsay includes documents not authored by the witness as well as documents the witness did author.
The latter documents may be admissible under the “recorded recollection” exception found in V.RE.
803(5) that allows the admission of documents “concerning a matter about which a witness once had
knowledge but now has insufficient recollection to enable him to testify fully and accurately.”
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of the exceptions to hearsay referenced in V.R.E. 802, or the discretionary evidentiary standard
that applies in the DRB'-S proceeding under 24 V.S.A. § 1206(b), then it was admissible. The
Court, however, does not make a determination as to whether the evidence was admissible
because it is largely u‘nciear, from the decision and record before us, whether the DRB relied
upon this particular evidence, and, if it did, whether the DRB applied an exception or its
| discretion in admitting the evidence. As we must remand this matter for> the DRB to make
further findings of fact and conclusions of law, and to possibly hold additional hearings, the
DRB will have an opportunity to consider the merit of Group Appellants’ concern regardmg
inadmissible hearsay. _ _ '

- Two of the other evidentiary arguments that Group Appellants make are that the DRB
erred by relying upon evidence about the operation of Hannaford Brothers grocery stores (bx_lf
not restricting the conditional use permit it issued to Applicant to a Hannaford Brothers grocery -
store), and by reiying upon the economic report and testimony offered by Mr. Richard HeapsA
while rejecting the testimony of Dr. Nicholas Rockler. In response to these two arguménfs, we
remind Croup Appellants that our review of evidence in this on-the-record appeal is limited to
~ determining Whether thére is substantial evidence in the record to support the DRB's findings
of fact. See Stowe nghlands Resort PUD to PRD Application, 2009 VT 76, § 7. We are not

perrmtted to make our own assessment of the credibility of witness testxmony or reweigh

conflicting evidence in the record. See Appeal of Lelkert, No. 2004-213, slip op. at 2; Devers-
Scott v. Office-of Professional Regulation, 2007 VT 4, § 6, 181 Vt. 248. Itis unclear the extent to.

which Group Appellants’ tvo arguments here simply ask us o reweigh the evidence presented
to the DRB or whether they do i‘aise a specific challenge as to whether there is evidence in the
recérd supporting particular findings of fact. Becau_se we must remand this matter for the DRB
to'make further findings of fact, the DRB will have an opPortunity to consider the-merit of these
two arguments. , - |

The final evidentiary argument raised by Group Appellants is that the DRB erred by -
ielying upon testimény that the Vermont Agency of Transportation is making improvements to
Route 7 but not imposing a condition in Applicant’s 'conditional use permit that such ,
1mprovements are requlred before completion of the project. It is unclear, from the decision
before us, whether the DRB relied upon this particular evidence. As we must remand this
matter for the DRB to make further fmdmgs of fact and conclusions of law, and to possibly ho}d
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additional hearings, the DRB will have the opportunity to consider the merit of this evidentiary

challenge as well.

V1. Implied Conditions -

Finally, as indicated above in issue 10, Group Appeﬂents argue that the DRB’s decision
relies on ”unspecified implied conditions to meet the standards of the ordinance.” (Statement
of Questions for Appeal by Appellants Leary et al. 7, filed Aug. 23, 2010). Group Appellants,
however, appear to misunderstand the law that re(juires conditions in municipal land use
permits to be explicit. | ‘ | -

To be enforceable, conditions included in a' municipal land use permit must be explicit
and clear; they must give the landowner notice of the limitations included in a permit approval.

See In re Kostenblatt, 161 Vt. 292, 298-99 (1994) (“Conditions that are not stated on the permit

may not be imposed on the permittee.”). Group Appellahts argue that because of the lack of
adeqﬁate findings of fact and conclusions of law in the DRB’s decision, the “reader erf the
decision cannot tell the extent to which the DRB relied on . . . implied conditions.” (Mem of
Law on the Merits by. Appellants Leary et al. 42, filed Oct. 29, 2011.) While the guidance

provided by Kostenblatt, and the cases followmg it, are important for municipal panels to note

when issuing land use penmts no party here is attempting to enforce an implied condl‘aon in
an ex1stmg permit held by Apphcant o

As indicated above, we are remandmg this matter to the DRB to make fu:rther fmdmgs '
of fact and conclusions of law. This may resolve what appears to be at the core of Group
Appellants” concern about * “unspecified implied conditions”: that it is pnclear from the DRB’s
decision if and how the DRB determined that Applicant’s project, subject to conditions or not,
conforms with the sfa_ndards in the Ordinance that it must meet in order to receive a conditional
- use permit. - '

. Conclusion

For the reasons detailed above, we conclude ﬂ{at the DRB’S decision granting Applicant
a conditional use permit for the construction of a commerc1al retail development lacks
separately-stated findings of fact and conclusions of law adequate to meet the requirements of
24 V.S.A. § 1209, or MAPA. Specifically, the decision fails to _provide adequate findings of fact
and conclusions of law addressing the five conditional use criteria established in Ordinance

§ 1012 that apply to Applicant’s proposed pro]ect It also fails to prov1de adequate findings anid
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conclusions addressing each of the land use regulations established in Ordinance § 303 for
development in' the High Density Multi-Use District. ‘These deficiencies within the written
decision also prevent the Court from detefrm'ning whether the conditions imposed by the DRB
that require a reduction in the size and séale éf Applicant’s project are factually and legally
supported. ‘
| In response to the remainder of the concerns raised by Group Appellants, we conclude
the following: 1) the DRB's decision does include adequate findings of fact and conclusions of
law addressing Ordinance § 608, the ﬁndings are supported by substantial -evidence in the
record, and the findings support the DRB’s legal conclusion that Applicant’s proposed project |
complies with § 608; 2) the DRB's decision does not need to include findings of fact and
iconcluswns of law addressmg Ordinance §§ 103, 207, 302; and 3) remand of this matter may
address Group Appellants’ concern that the decision includes * unspecn‘led implied conditions.”
We leave the DRB to consider the merit of the evidentiary concerns raised by Group Appellants.
Consequently, we AFFIRM in part and VACATE in par’é the DRB's decision on appeal
and REMAND the matter to the DRB to make separate findings of fact and conclusions of law |
‘consistent with this Decision that will allow it to determine whether Applicant should be
granted a conditional use permit under the standards established by. the Ordinance. The DRB
- Amay hold additional ﬁéarings, if necessary, to collect’ the evidence it needs to make such
findings and conclusions. | |
Done at Berlin, Vermont this 26th day of March 2012.
"I’horr/xaso’(;/z Walsﬁ\) %
Environmental Judge
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