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Armstrong, J. — Steven Dillon appedls his convictions for second degree child rape and
first degree kidnapping with sexual motivation, arguing that (1) the trial court should have
suppressed his confession because the police violated the “knock and announce” rule when they
entered his apartment to arrest him, (2) the trial court erred when it failed to directly answer ajury
guestion during deliberations, (3) he was denied his right to present exculpatory evidence on the
reasonableness of the victim's age, (4) insufficient evidence supports the kidnapping charge and
the jury’ sfinding that he was a predator, and (5) the finding of a sentencing enhancement violated
his right to be free from double jeopardy. Because the State failed to prove the kidnapping
charge, we reverse that conviction and vacate the associated enhancement. And because the tria
court failed to make findings of fact and conclusions of law on whether the knock and announce
rule was violated, we retain jurisdiction of the remaining issues on appea and remand for the tria
court to do so.

FACTS
Sometime before August 2008, L.M., a 13-year-old male, registered for a local Portland

telephone chat service! Under the alias “Chance,” L.M. recorded an introductory profile
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message. When signing up for the chat service, L.M. represented that he was 18 years old
because of the service's requirement that users be at least 18 to participate.

Dillon used the same chat service under the user name “Dalton.” Report of Proceedings
(RP) at 475. After listening to L.M.’s profile message, Dillon left a phone number and asked
“Chance” to call him. RP at 478-79. L.M. testified that he called Dillon three times on the
evening in question.? During one of their conversations, Dillon invited L.M. to come to his
Vancouver apartment. L.M., who lives in Portland, responded that he did not have a car and
asked Dillon to pick him up.

Dillon picked up L.M. around midnight at an intersection near L.M.’s house in Portland.
They drove back to Dillon’s home and went into his bedroom, where a pornographic movie was
playing. Dillon asked L.M. to perform oral sex on him and L.M. complied. Dillon then
performed ora sex on L.M. Dillon phoned his girlfriend, stating that he wanted to have a
threesome. After abrief sexual contact with L.M., the girlfriend left.

L.M. asked if Dillon would take him home. Dillon implored L.M. to stay longer, but L.M.
declined. Dillon drove L.M. back to the same intersection in Portland where he had picked him
up.

When L.M. returned home, his older sister called their mother at work to report that L.M.
had been out. L.M.’s mother confronted him about where he had been and, not satisfied with his
answers, called the police. A police officer had L.M. take him to Dillon’s apartment in

Vancouver. The police officer knocked on the door and entered the apartment with Dillon's

1 A telephone chat service is essentially a membership-based dating service.
2 Phone records showed 15 calls from L.M. to Dillon.
2
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consent. Dillon provided identification and the officer |eft.

Although L.M. initialy denied a sexual encounter with Dillon, he eventually provided two
written statements in which he conceded that he had sexual contact with Dillon. Based on these
statements, the police obtained a search warrant for Dillon’s apartment. When they arrived at the
apartment, the police knocked on the front door, announced their purpose, and entered after a
few seconds. Once inside, they arrested Dillon and seized severa items from the apartment.

Dillon told the police that he met L.M. through a chat service; they agreed to meet at a
Portland location suggested by L.M.; they returned to Dillon's apartment and engaged in
consensual oral sex; and he had taken L.M. back to Portland at L.M.’s request.* He also told the
police he believed L.M. was at |least 18 because L.M. repeatedly represented he was 18 years old,
a person had to be 18 to use the chat service, and L.M. had claimed that he worked full time a a
nursing home.

The State charged Dillon with second degree child rape and first degree kidnapping.* In
addition, the State aleged that the rape was predatory, that the kidnapping was sexually
motivated, and that at the time of the kidnapping, the victim was less than 15 years old.

Dillon moved to suppress all the evidence seized from his apartment, contending that the

search warrant relied on information that the police impermissibly obtained during their initia

3 This part of the confession was deemed admissible at trial. However, after two-and-a-half hours
of questioning, the officers taped the remaining half-hour of the interrogation. This portion of
Dillon's statement was excluded from trial. Neither decision is at issue on appedl.

4 RCW 9A.44.076 provides that a person is guilty of child rape in the second degree when the
person has sexual intercourse with another who is at least 12 years old but less than 14 years old
and not married to the perpetrator and the perpetrator is at least 36 months older than the victim.

3
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vist.®> At the hearing, one of the officers testified that when the police arrived at Dillon's
apartment the second time, they executed the search warrant by knocking on the door,
announcing their presence, and entering a few seconds later. In response to this testimony, Dillon
filed an amended motion to suppress the evidence on the basis that the police violated the “knock
and announce” rule. The tria court denied the first motion to suppress, ruling that the police had
sufficient evidence to obtain the search warrant without considering anything they learned in the
first visit. The trial court then denied the amended motion to suppress without hearing argument
on whether there was a violation of the “knock and announce” rule.

The tria court also limited the evidence regarding L.M.’ s representations of his age to the
public, including website profiles where he stated he was 18. The court ruled that only those
representations made directly to Dillon were relevant to show the reasonableness of Dillon’'s belief
that L.M. was at least 18 years old, akey element of his affirmative defense to the rape charge.

The trial court instructed the jury without objection or exception from either party.
During deliberations, the jury asked for clarification of the affirmative defense to child rape. The
court responded that the jury was the sole judge in determining what weight to give testimony.
The jury found Dillon guilty of child rape as a predatory offense. The jury also found him guilty
of kidnapping a victim under the age of 15 with sexual motivation. The trial court sentenced
Dillon to 300 months' confinement.

ANALYSIS

® Dillon claimed the police violated the “knock and talk” rule—different than the “knock and
announce’ rule—under Sate v. Ferrier, 136 Wn.2d 103, 115, 960 P.2d 927 (1988). The “knock
and talk” rule requires that when an officer seeks consent to search a home without a warrant, he
must inform the person consenting that he may lawfully refuse consent or limit the scope of the
search at any time,

4
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|. Sufficiency of the Evidence: Kidnapping

Dillon contends that insufficient evidence supports his conviction for first degree
kidnapping. Specifically, Dillon argues that the State failed to prove two essentid elements of the
kidnapping charge: (1) that he restricted L.M.’s movements and (2) that the action was taken
without consent. Rather, he contends that L.M. voluntarily got into his vehicle and voluntarily
entered his apartment.

In considering a challenge to the sufficiency of the evidence, we construe the evidence in
the light most favorable to the State and ask whether any rational trier of fact could have found
guilt beyond a reasonable doubt. State v. Salinas, 119 Wn.2d 192, 201, 829 P.2d 1068 (1992).
A defendant who challenges the sufficiency of the evidence admits the truth of the State's
evidence and all reasonable inferences that can be drawn from that evidence. Salinas, 119 Wn.2d
at 201.

A conviction for first degree kidnapping requires the State to prove beyond a reasonable
doubt that Dillon intentionally abducted L.M. with the intent to facilitate the commission of a
fdony.® RCW 9A.40.020(1)(b); Sate v. Billups, 62 Wn. App. 122, 125, 813 P.2d 149 (1991)
(noting that the kidnapping statute requires a person to act with the specific intent to abduct).
Under the statute, “abduct” means to “restrain a person by either secreting or holding him in a
place where he is not likely to be found, or (b) using or threatening the use of deadly force.”
RCW 9A.40.010(2). And “restrain” means to “restrict a person’s movements without consent
and without legal authority in a manner which interferes substantially with his liberty.” RCW

9A.40.010(1). Restraint is “without consent” if it is “accomplished by . . . any means including

® The State specifically charged Dillon with first degree kidnapping under subsection (1)(b).
5
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acquiescence of the victim,” if heisachild lessthan 16 years old. RCW 9A.40.010(1).

A child is abducted when restrained in areas or under circumstances where it is unlikely
those persons directly affected by the victim's dissppearance will find the child. State v.
Subsoen, 48 Wn. App. 139, 145, 738 P.2d 306 (1987). But the definition of “restraint” involves
both the restriction of the victim’'s movements and the lack of consent. Moreover, by the plain
terms of the statutory definition, the restriction of movement must substantially interfere with the
victim's liberty. RCW 9A.40.010(1). “Substantia” means“a‘rea’ or ‘materid’ interference with
the liberty of another as contrasted with a petty annoyance, a slight inconvenience, or imaginary
conflict.” State v. Robinson, 20 Wn. App. 882, 884, 582 P.2d 580 (1978). Thus, even if a child
victim acquiesces to being taken or held by a defendant, there must be some evidence that the
defendant in fact limited the victim’s liberty.

It is undisputed that the State proved the “without consent” element of the restraint by
virtue of L.M.’s age. The issue is whether the evidence is sufficient to show that Dillon
intentionally and substantially interfered with L.M.’s liberty. The State relies on Billups to
support its theory that restraint, and therefore abduction, occurred when L.M. entered Dillon's
vehicle and drove away. In Billups, 62 Wn. App. at 124, the defendant offered two young girls a
dollar to accompany him in his car. Although the girls did not enter the car, the defendant was
convicted of attempted second degree kidnapping. Billups, 62 Wn. App. a 124. The court
concluded that by enticing the girls into his van, the defendant took a substantial step to commit
the crime, and had the girls complied, their movements would have been restrained by their

presence in the van. Billups, 62 Wn. App. at 126-27. But unlike the instant case where there is
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no evidence that Dillon intended to restrain L.M., the Billups court inferred the defendant’s
crimina intent to restrain and secrete the girls from his actions, namely his offer of money to the
girls. Billups, 62 Wn. App. at 127; see also Sate v. Missmer, 72 Wn.2d 1022, 1026-27, 435 P.2d
638 (1967) (substantial evidence must exist that defendant intended to conceal child).

The State also relies on Sate v. Ong, 88 Wn. App. 572, 945 P.2d 749 (1997). There,
although the defendant had permission to drive the victim to school, the defendant exceeded the
scope of his permission by driving to a different location. Ong, 88 Wn. App. at 576. In affirming
the second degree kidnapping conviction, we held that the victim was completely under the
defendant’ s control and the jury could have found that this substantially interfered with her liberty.
Ong, 88 Wn. App. at 577. But central to our reasoning was the fact that the defendant’s actions
were amateria deviation from the trip for which he had permission. Ong, 88 Wn. App. at 576.

Here, there is no evidence to infer that L.M.’s liberty was compromised, or that Dillon
intended to restrict L.M.’s movements. In contrast to Billups and Ong, Dillon did not lure L.M.
into the car, or take him anyplace other than the intended destination. Even assuming that L.M
was somewhat restrained when he got into Dillon's car, it is pure speculation that Dillon would
have refused to let L.M. get out of the car or return him to the rendezvous point anytime he
wanted. Cf. Billups, 62 Wn. App. a 127 (court inferred criminal intent to abduct the young girls
from defendant’s enticement) and Ong, 88 Wn. App. a 576 (defendant’s deviation from
permitted trip supported the inference that he intended to restrain victim). The only other place
where Dillon could have restricted L.M.’s liberty was at Dillon’s apartment, but when L.M. asked

Dillon to take him home, Dillon complied. Because the State presented no evidence that Dillon
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intended to restrain L.M., or that he actually interfered with L.M.’s liberty, it failed to prove first
degree kidnapping. Accordingly, we remand to dismiss with prejudice. And because we reverse
Dillon’'s kidnapping conviction, we must also vacate the corresponding sentencing enhancement.

A mgority of the panel having determined that only the foregoing portion of this opinion will
be printed in the Washington Appellate Reports and that the remainder shal be filed for public record
pursuant to RCW 2.06.040, it is so ordered.

I1. Knock and Announce

Dillon argues that the tria court erred in denying his amended motion to suppress without
addressing the merits of his argument at the hearing. He contends that the police illegally
searched his apartment by entering without waiting a reasonable time after knocking and
announcing their presence. Dillon reasons that his confession should have been suppressed
because it followed directly from the illegal entry and, without it, the jury would likely have
acquitted him.

RCW 10.31.040 requires the police to knock, announce their identity and purpose, and
wait a reasonable length of time for the occupants to voluntarily admit them. State v. Cardenas,
146 Wn.2d 400, 411, 47 P.3d 127 (2002). After areasonable wait, the police can forcibly enter.
RCW 10.31.040; Sate v. Johnson, 94 Wn. App. 882, 889, 974 P.2d 855 (1999). Whether an
officer waited a reasonable time before entering a residence depends on the circumstances of the
case. Johnson, 94 Wn. App. at 890. We defer to the trial court’s resolution of this issue because
it is best equipped to evaluate contradictory testimony. Johnson, 94 Wn. App. at 889-90. In

determining whether the police complied with the knock and announce rule, the court should
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consider its purpose, which isto (1) reduce the potential of violence to both occupants and police,
(2) prevent unnecessary destruction of property, and (3) protect the occupants' right to privacy.
Cardenas, 146 Wn.2d at 411. Courts require strict compliance with the knock and announce rule
absent exigent circumstances or futility. Cardenas, 146 Wn.2d at 411-12. If the court cannot
find such circumstances that justify immediate entry, it must suppress any evidence obtained after
entry. Satev. Richards, 136 Wn.2d 361, 371, 962 P.2d 118 (1998).

We review atria court’s denia of a suppression motion to determine whether substantial
evidence supports the tria court’s factual findings and if those findings support its conclusions of
law. Statev. Bliss, 153 Wn. App. 197, 203, 222 P.3d 107 (2009). To facilitate thisreview, atria
judge is required to enter written findings of fact and conclusions of law at the conclusion of a
suppression hearing. CrR 3.6(b); see also Sate v. Head, 136 Wn.2d 619, 622-23, 964 P.2d 1187
(1998) (acknowledging that entry of written findings and conclusions is necessary for a
meaningful review); Sate v. Cruz, 88 Wn. App. 905, 909, 946 P.2d 1229 (1997) (stressing
consistent and firm enforcement of CrR 3.6). A reviewing court can overlook the absence of
written findings, but only where the tria court clearly and comprehensively states in its oral
opinion the basis of its decision. Cruz, 88 Wn. App. at 907-08; see also Sate v. Radka, 120 Wn.
App. 43, 47-48, 83 P.3d 1038 (2004).

Here, the trial court entered written findings of facts and conclusions of law pertaining to
the original motion to suppress. But after argument on the original motion to suppress, the trial

court summarily dismissed the amended motion to suppress:
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Defense Counsdl: | dso did an Amended Motion to Suppress.

The Court: Huh?

Defense Counsdl: | did the Amended Motion to Suppress based on knock and
talk [sic]. | assume you're denying that, too?

The Court: Right.

RP (March 24, 2009) at 181-82.

The record reflects that the SWAT (specia weapons and tactic) team likely waited
between three and five seconds before entering the apartment after announcing their presence.
But the tria court provided neither findings and conclusions nor an oral explanation of its knock
and announce ruling. As a result, we are unable to determine whether the police complied with
RCW 10.31.040. See Sate v. Hill, 123 Wn.2d 641, 646, 870 P.2d 313 (1994) (in the context of
suppression hearing, appeals court should defer to the trier of fact who is in a better position to
assess the credibility of witnesses, take evidence, and observe the demeanor of those testifying).

Accordingly, we retain jurisdiction over the remaining issues in this appeal and remand for
the trial court to enter findings of facts and conclusions of law within 60 days of the date this
opinionisfiled.” See Head, 136 Wn.2d at 625-26. No later than 30 days after the trial court has
entered the findings and conclusions, the parties may designate such findings and conclusions and
provide supplemental briefing to this court on this particular issue only.2 And in the event that the
search is deemed illegal, we direct the parties and the trial court to consider the admissibility of

Dillon's confession in light of the recent Supreme Court case, Sate v. Eserjose, No. 82491-6,

" We note that Judge Robert Harris, the trial judge below, has retired. Without knowing the
impact of this fact on the case, we leave it within the trial court’s discretion to decide whether a
new suppression hearing is necessary on remand.

8 A defendant can challenge such findings and conclusions by showing prejudice resulting from the
absence of findings or conclusions. One type of prejudice could be that after remand, the findings
are tailored to meet the issues raised on appeal. Head, 136 Wn.2d at 624-25.

10
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2011 WL 251350 (Wash. June 30, 2011).

We concur:

Armstrong, J.

Hunt, J.

Worswick, A.C.J.
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