IN THE COURT OF APPEALSOF THE STATE OF WASHINGTON

DIVISION 11
In the Matter of the Guardianship of:
SEAN RAYMOND COBB, No. 40598-9-I1
An Alleged Incompetent Adult. PART PUBLISHED OPINION

Van Deren, J. — Christine Scott and Daniel Cobb appeal the trial court’s rulings following
trial to determine whether their younger brother, Sean Raymond Cobb, isincapacitated and in
need of aguardian. Thetrial court found Sean incapacitated and appointed Christine and Daniel’s
sister, Lorraine Scott, as Sean’ s limited guardian.! Christine and Daniel appeal the trial court’s
guardianship determination on Sean’s behalf and its denial of their request for anew trial. Inthe
published portion of this opinion, we discuss their standing to assert claims on behalf of Sean and
the trial court’s denial of their CR 59 motion for a new trial, which they assert denied them their
procedural due process rights and violated the appearance of fairness doctrine. 1n the unpublished
portion, we address their claimsthat (1) the guardianship statutes are unconstitutional as applied
to Sean, (2) the tria court abused its discretion by denying Sean’s demand for ajury tria
contained in awriting handed to the judge during Sean’s testimony at the end of the trial, (3) the

trial court denied Sean’s procedural due process rights by relying on the guardian ad litem’s

! Because severa of the parties are family members who share the same last name, we use the
parties first names for clarity.
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(GAL) final report, and (4) the trial court abused its discretion in applying the physician/patient
privilege to limit testimony at trial. We hold that Christine and Daniel do not have standing to
assert claims on Sean’s behalf and that the trial court’s denial of their CR 59 motion for a new
trial did not violate procedural due process or the appearance of fairness doctrine. Thus, we
affirm. We aso impose sanctions jointly on Christine, Danidl, and their attorney under RAP 18.9
for pursuing this frivolous appeal .

FACTS

Sean is an adult with developmenta disabilities and a severe hearing loss. Sean has six
older siblings, Daniel, Christine, Lorraine, Susan Didrickson, Joyce Cobb, and Dianne Gruginski.
Sean’ s mother, Carmen Cobb, provided for Sean’s care until her death in July 2009. Before
Carmen died, she lived with Sean and Lorraine in Lorraine’s home in Elma, Washington.

On September 4, 2009, Susan, Joyce, and Christine filed a petition seeking to be
appointed Sean’s co-guardians. On November 6, Lorraine filed a cross-petition seeking to be
appointed Sean’s guardian. On December 31, Daniel also filed a cross-petition seeking to be
appointed Sean’s guardian. On January 15, 2010, Susan and Joyce withdrew their guardianship
petition. Tria occurred on the siblings' guardianship petitions on February 11, 2010. At the start
of trial, Christine withdrew her guardianship petition and, instead, supported Daniel’ s petition.
The trial court appointed Dee Grubbs to serve as Sean’s GAL. Christine, Lorraine, and Daniel
filed objections to the GAL’ s fina report filed on January 19, 2010.

Before Sean’ s therapist, Dr. Serena Meyer, began her testimony, the trial court stated, “I
will advise you that I’ ve been informed that [ Sean] has not waived physician/patient privilege with

regard to your communications, so you should not testify with regard to anything in that case.”
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Report of Proceedings (RP) (Feb. 11, 2010) at 77. During Daniel’s pro se direct examination of
Meyer, the following exchange took place:

[Daniel]: Okay. Do you have any reasons to believe that Sean has been in
dangerous or threatening situations since his mother died?

[Lorraine's counsel]: Objection. | don’'t know what the foundation for
that would be other than communications with her patient.

[Trial court]: | think that’s the question, whether she has reason to believe
that.

[Meyer]: Yes, | have.

[Danid]: And if so, what wasit?

[Lorraine's counsel]: Objection on the basis of privilege.

[Trial court]:  Wadl, if you can answer without discussing the
privilege—without violating the privilege.

[Meyer]: | did file areport through Adult Protective Services.

[Daniel]: How did it affect him?

[Meyer]: | don't think | can answer that on account of privilege.

RP (Feb. 11, 2010) at 88-89. None of the parties objected to Meyer’s assertion of the
physician/patient privilege in refusing to answer Daniel’ s question.

Sean was the final witness at trial. During the direct examination by his counsd, the
following exchange took place:

[Sean’s counsel]: . . . You have indicated in the past thoughts about a
professiona guardian or a family guardian. How do you feel at this time about a
professiona guardian or afamily guardian?

[Sean]: Family guardian, no, | don't know.

[Sean’s counsel]: Don't know? Okay.

[Sean]: | got it right here.

[Sean’s counsdl]: —[C]an you tell me, whose writing is this?

[Sean]: Mine.

[Sean’s counsel]: When did you write this?

[Sean]: Last night.

[Sean’s counsel]: And what is this about?

[Sean]: Write everything, what | want—what | want guardian to—
[Sean’s counsel]: And who did you want to have this information?
[Sean]: The Judge.

[Sean’s counsdl]: | would like to offer this as an exhibit of hiswishes,
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RP (Feb. 11, 2010) at 199-200. Thetrial court admitted Sean’s letter as an exhibit without
objection.
After Sean completed his testimony, the trial court addressed Sean’ s | etter:

[Trial court]: . . . All right. | did have the opportunity to review [Sean's
letter]. It does have one part of it that, | guess, causes me alittle concern. There's
ajury demand in here, so—

(Laughter)

[Sean’s counsel]: That was just recently added.

[Trial court]: —[A] little late in the proceedings, but that’s certainly
something that [ Sean]—have you talked to [ Sean] about that?

[Sean’'s counsel]: Yes, we've talked a number of times on that and it has
been his repeated request, first of all, that things would be able to come to an
agreement outside of court, and so we have repeatedly worked on trying to come
to an agreement that would work for everyone, and have not been able to.

[Sean]: Y eah.

[Trial court]: That would have been great, yeah.

[Sean’s counsel]: Yeah, and that has repeatedly been his request.

[Trial court]: Okay.

[Sean]: Yeah, because (inaudible) didn’'t go for that one.

RP (Feb. 11, 2010) at 202-03. There was no further discussion of Sean’s letter or his apparent
jury request.

The trial court concluded that Sean was an incapacitated person within the meaning of
chapter 11.88 RCW and appointed Lorraine as limited guardian of his person and estate, finding
that Lorraine was “afit and proper individual as required by RCW Chapter 11.88 to be appointed
asguardian.” Clerk’s Papersat 181.

Christine and Daniel filed an unsuccessful joint CR 59 motion for anew trial. Following
hearing on the motion, the trial court’s oral ruling explained why it rejected each of the

petitioners' asserted grounds for anew trial.? Thetrial court issued awritten order denying the

2 Thetrial court’s oral ruling on Christine and Daniel’s CR 59 motion provided in part:
A [m]ation for [n]ew [t]rial wasfiled . . . alleging five grounds. I'll dedl with each
of the grounds separately.
4
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The first ground was that the alleged incapacitated person was denied a
jury trial that he requested based on a letter that he presented to me during the
testimony that he gave in this case. | denied the new trial on that basis on several
grounds. First, it’s my judgment that the person raising the issue has no standing
toraseit.

Second, it wa[s] clear to me from the letter and the consultation that | had
with Sean and his counsdl at the time that he was in fact not requesting a jury tria,
that he had an opportunity to speak with his attorney about that, was not
requesting a jury trial and that his use of the phrase was actually a way that he was
trying to indicate that he wanted people to get along and settle this matter out of
court without the need for ajury trial. Or any trial at al, for that matter.

And third, any indication that the jury trial should have been held was
harmless. All agreed that there was a need for a guardian to some extent. Sean
agreed to that to some extent. And the jury trial would be on the basis of whether
capacity isinvolved not on the—who should be guardian.

So, for those reasons, there’'s no basis for holding a . . . jury tria on that
issue.

The second basis alleged for a new trial was that inadmissible testimony
was given in writing. My ruling on that is that the Motion for a New Trial is
denied.

| did indicate that people who were submitting written materials would
have to be available by telephone for cross-examination. And | gave al parties a
full opportunity to cross-examine those people that they wish[ed] to, to the extent
that a person was not called, a—written materials were not considered by me. . . .

There was no objection by [Daniel] or Christine . . . regarding the
procedure used. . . . Their fallure to object to the procedures used waives
any—any complaint about the method of considering the testimony of the out-of-
areawitnesses. . . .

The third issue . . . is that the trial court sua sponte asserted privilege on
behalf of . . . Meyer in her conversations with Sean. The record is clear that | did
not assert that sua sponte, that both Sean and [his] attorney indicated that he was
not waiving the privilege.

The ruling on specific assertions by . . . Meyer of the privilege was not an
abuse of discretion. Most of them were not objected to[,] . . . so any objection to
her assertion of the privilege as to a particular question was waived by the failure
to pursue it further. Would have been glad to make a ruling on that if that was in
fact a concern of any of the parties who were present at that tria.

The fourth basis alleges the [GAL] in effect didn’t do her duty. . . . | found
that the [GAL]’s report, while not perfect, adequately expressed or addressed the
issues she needed to address and that to the extent that | did not agree with them,
then | based my decision on other evidence. So there’s no basis for a new tria on
that ground.

And the final basis aleged for new trial isthat | used the wrong standard of

5
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CR 59 motion the same day. Thetrial court then addressed a CR 11 motion for sanctions by
Lorraine against the attorney who had assisted Christine and Danidl in filing their CR 59 motion:

WEéll, the Court considered the [CR 11] motion carefully because, frankly, it does
appear to me that quite a few of these things are matters that are not well
grounded in either fact or law. And it appears to me that the Motion for New
Trid isbasicaly an attempt to delay these proceedings further. Proceedings which
the Court will note, not all because of the present people moving for a new trial,
but just in general, proceedings that were delayed far too long in the first place.

And so, continuing to attempt to delay the proceedings causes the Court a
great dea of concern that—and actually strengthens my determination that |
picked the right person to be the guardian, someone who will start looking
for—after Sean’ s interests rather than continuing to want to litigate each and every
issue in this case.

So, I'm supposed to be careful not to impose sanctions unless
they—something is truly frivolous. And athough this borders on it, | believe that
it's as close to frivolous as can get without getting sanctions. I’m not going to
impose sanctions in the case.

RP (Mar. 12, 2010) at 30-32. Thetrial court then entered a written order denying the CR 11
sanction motion. Daniel and Christine timely appeal.
ANALYSIS
Standing

Apart from their individual claimsthat the trial court’s denia of their CR 59 motion for a

proof in deciding the issues in the case. . . . | used the standards of clear and
convincing evidence where it was necessary, and preponderance of the evidence
where it wasn't necessary. Clear and convincing evidence demonstrated that Sean
needed a guardian subject to the limitations on the guardian . . . .

And the guardian that | picked was based on a preponderance of the
evidence. | don't think there's any case law that indicates that a trial court has to
be convinced by some heightened standard that the person they're selecting is the
right person for the job. | try to make sure it’s the right person for the job, but the
Court continues monitoring the person and requiring regular reports. And if they
don’'t do their job in the future then they' Il be removed.

RP (Mar. 12, 2010) at 22-26.
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new trial violated their procedura due process rights and violated the appearance of fairness
doctrine, Daniel and Christine attempt to assert issues on appeal on behalf of their incapacitated
brother, Sean. Asan initial matter, we must determine whether Christine and Daniel have
standing to assert these issues on Sean’s behalf.® Accordingly, our initid andysisis limited to this
threshold question. We hold that under these circumstances Christine and Daniel do not have
standing to assert their incapacitated brother’s appeal rights.

Standing is a question of law, which we review de novo. Inre Guardianship of Karan,
110 Wn. App. 76, 81, 38 P.3d 396 (2002). In general, a person lacks standing to vindicate the
constitutional rights of athird party. Satev. Gutierrez, 50 Wn. App. 583, 591-92, 749 P.2d 213
(1988) (citing Rakas v. Illinois, 439 U.S. 128, 99 S. Ct. 421, 58 L. Ed. 2d 387 (1978); Sngleton
v. Wulff, 428 U.S. 106, 113-14, 96 S. Ct. 2868, 49 L. Ed. 2d 387 (1976)). But alitigant may
have standing to vindicate the rights of athird party where (1) the litigant has suffered an injury-in-
fact, giving him or her a sufficiently concrete interest in the outcome of the disputed issue; (2) the
litigant has a close relationship to the third party; and (3) there exists some hindrance to the third
party’s ability to protect his or her own interests. Ludwig v. Dep’t of Ret. Sys., 131 Wn. App.
379, 385, 127 P.3d 781 (2006).

Christine and Daniel purport to vindicate Sean’s procedural due process rights, assert
evidentiary errors, and claim that the guardianship statutes are unconstitutionally vague as applied
to Sean. They do not, however, contend that these asserted errors led to an erroneous incapacity

determination or resulted in an erroneous appointment of Lorraine as Sean’s guardian. Because

3 We note that Christine and Daniel do not contend that they have standing to raise these errorsin
their own right.
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none of the asserted errors implicate Sean’s ability to protect hisinterests through his appointed
guardian, Christine and Daniel do not have standing to raise those issues on their brother’s
behalf.*

In their supplemental brief, Christine and Daniel also assert that they may raise issuesin
this appea on behalf of Sean as “next friends,” citing Gilmore v. Utah, 429 U.S. 1012, 1014, 97
S. Ct. 436, 50 L. Ed. 2d 632 (1976) and Vargas v. Lambert, 159 F.3d 1161, 1166 (9th Cir.
1998). Weinitially note that “next friend” standing is a concept recognized in federal habeas
corpus proceedings and that Christine and Daniel do not cite any Washington State cases using a
“next friend” standing analysis. See Whitmore v. Arkansas, 495 U.S. 149, 161-64, 110 S. Ct.
1717, 109 L. Ed. 2d 135 (1990) (discussing history of the “next friend” standing doctrine); see
also 28 U.S.C. § 2242 (“Application for awrit of habeas corpus shall be in writing signed and
verified by the person for whose relief it isintended or by someone acting in his behalf.”
(emphasis added)).

In Gilmore, the United States Supreme Court Ssimply entered an order lifting a stay of
execution. But Christine and Dani€l cite to a concurring opinion in Gilmore discussing “next
friend” standing, about which the concurring opinion commented that “next friend” standing was
inappropriate absent a showing that the defendant was incompetent to waive his right to appeal
his death sentence. 429 U.S. at 1014 (J. Burger concurring). In Vargas, the Ninth Circuit held

that the defendant’s mother had “next friend” standing to seek a stay of execution to alow the

“In holding that Christine and Daniel do not have standing to assert these issues on Sean’s behalf,
we do not address whether a litigant would have standing to appeal a guardianship determination
where the asserted errors implicated the incapacitated person’s ahility to protect his or her own
interests, for example, where the litigant claims that the trial court erroneously appointed a
guardian who did not meet the statutory qualifications listed in RCW 11.88.020.

8
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defendant to undergo a competency hearing. 159 F.3d at 1166-68. In so holding, the Vargas
court noted that the defendant’ s mother met the “next friend” standing test by demonstrating (1)
that the defendant was “* unable to litigate his own cause due to mental capacity’” and (2) that, as
the defendant’ s mother, she presumptively represented the defendant’s best interests. 159 F.3d at
1166 (quoting Whitmore, 495 U.S. at 165). These cases do not assist Christine and Daniel
because, even assuming that “next friend” standing analysis appliesto litigants appealing
guardianship determinations on behalf of athird party, Christine and Danidl till fail to
demonstrate that Sean is unable to assert his rights through his appointed guardian.

Whether proceeding under traditional analysis of standing to assert rights for a third party
or under the federal habeas corpus “next friend” anaysis, alitigant must demonstrate the allegedly
injured third party lacks the ability to vindicate his or her rights before a court may grant the
litigant standing to act on the injured third party’s behalf. See, e.g., Whitmore, 495 U.S. at 163-
64; Ludwig, 131 Wn. App. at 385. We hold that Christine and Daniel have not sufficiently
demonstrated Sean’ sinability to vindicate his rights through Lorraine, his appointed guardian, and
they therefore lack standing to appeal the trial court’s rulings in the guardianship proceeding.
Moreover, as the unpublished portion of this opinion holds, even assuming that Christine and
Daniel have standing to vindicate Sean’ s rights, their claims lack merit.

. CR 59 Motion for aNew Trial

Christine and Daniel also contend that the trial court’s comments regarding their CR 59
motion for anew trial violated the appearance of fairness doctrine and violated their procedural
due process rights. These contentions lack both support and merit, and we affirm the trial court’s

denia of Christine and Danid’s CR 59 motion for anew trial.
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Asaninitid matter, Christine and Daniel have not preserved their claim that the tria
court’s post-trial comments violated the appearance of fairness doctrine. An appearance of
fairness claim is not “constitutional” in nature under RAP 2.5(a)(3) and, thus, may not be raised
for the first time on appeal. Sate v. Morgensen, 148 Wn. App. 81, 90-91, 197 P.3d 715 (2008);
see also City of Bellevue v. King County Boundary Review Bd., 90 Wn.2d 856, 863, 586 P.2d
470 (1978) (“Our appearance of fairness doctrine, though related to concerns dealing with due
process consideration, is not constitutionally based.”). Accordingly, Christine and Daniel have
falled to preserve this issue for appeal by failing to object below.

But even if we address this unpreserved claim, Christine and Dani€l’ s assertion that their
due process rights were violated by the trial court’s post-trial comments is aso without merit.
First, they fail to cite any authority that litigants moving for anew trial under CR 59 must be
given due process considerations commensurate with those that apply to tria rights.® See
Trohimovich v. Dep't of Labor & Indus., 73 Wn. App. 314, 320, 869 P.2d 95 (1994) (declining
to address appellant’s claim that tria court denied him due process by summarily rejecting his
motions for reconsideration where appellant “cite[d] no authority for his argument that motions
for reconsideration must be given due process considerations”).

Second, and contrary to Christine and Danidl’ s assertions, the trial court did not deny their

CR 59 motion for anew trial “because they sought post-trial relief.” Br. of Appellants at 32.

® Christine and Daniel cite two cases that do not assist their claim that due process rights attach to
atria court’s consideration of a CR 59 motion for anew trial. First, they cite to Sate v.
Anderson, 44 Wn. App. 644, 648, 723 P.2d 464 (1986), which addressed a prosecutor’ s comment
on acrimina defendant’s post-arrest silence. Second, they cite to Justice Stewart’s concurring
opinion in Maness v. Meyers, 419 U.S. 449, 472, 95 S. Ct. 584, 42 L. Ed. 2d 574 (1975), which
concurring opinion discusses the right to counsel in relation to the privilege against compul sory
sef-incrimination. Christine and Daniel do not explain in their brief how these seemingly
unrelated cases support their due process argument. Therefore, we do not further consider them.
10
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Here, the tria court discussed at length its legal reasons for denying each of Christine and
Danidl’s asserted grounds for anew trial. Then, after issuing its oral ruling denying a new tridl,
the trial court addressed Lorraine’' s CR 11 sanctions motion, which motion claimed Christine and
Daniel’s CR 59 motion was frivolous. Thetrial court ultimately denied Lorraine s request for CR
11 sanctions, but it expressed frustration over what appeared to be an attempt to delay the
guardianship proceedings.

Because the trial court’s stated reasons for denying Christine and Daniel’s CR 59 motion
do not exhibit an abuse of discretion and because Christine and Danid fail to cite any legal
authority supporting their due process argument, we affirm the trial court’s denial of a CR 59
motion for anew trial. We hold that Christine and Daniel lack standing to raise their contentions
on behalf of Sean and that their other claims have no merit or even arguable basis and we affirm
the trial court’s guardianship determinations.

[11.  Sanctionsfor Frivolous Appeal

RAP 18.9 provides that we may consider and impose sanctions for a frivolous appeal sua
sponte. Fid. Mortg. Corp. v. Seattle Times Corp., 131 Wn. App. 462, 473, 128 P.3d 621 (2005).
Therule states:

The appellate court on its own initiative . . . may order a party or counsdl . . . who

uses these rules for the purpose of delay, files a frivolous appedl, or fails to comply

with these rules to pay terms or compensatory damages to any other party who has

been harmed by the delay or the failure to comply or to pay sanctions to the court.

The appellate court may condition a party’s right to participate further in the

review on compliance with terms of an order or ruling including payment of an

award which is ordered paid by the party. If the award is not paid within the time
specified by the court, the appellate court will transmit the award to the superior

court of the county where the case arose and direct entry of a judgment in

accordance with the award.

RAP 18.9(3).
11
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Here, Lorraine moved below for CR 11 sanctions against Christine and Danidl’ s attorney,
who filed the CR 59 motion for anew trial. In denying the motion, the trial court articulated its
observation that some of the matters raised in that motion were not well grounded in fact or law
and that the motion for a new trial was basically an attempt to delay the proceedings that had been
delayed too long, without concern for Sean’ s interests but, rather, to litigate each and every issue.
Thetrial court aso stated that this conduct bordered “as close to frivolous as can get without
getting sanctions.” RP (Mar. 12, 2010) at31-32.

Despite the trial court’s clear message that continued litigation in this matter was edging
on frivolity, Christine and Daniel pursued an appeal without merit and without standing. “A
frivolous appeal is one which, when al doubts are resolved in favor of the appellant, is so devoid
of merit that there is no chance of reversal.” Fid. Mortg., 131 Wn. App. at 473.

This appeal is not based on legal authority or even arguable facts or law. And it was done
with an apparent lack of research about or knowledge of the proper role of the appellate court.
See Wash. Court of Appeals oral argument, In the Matter of the Guardianship of Cobb, No.
40598-9-11 (October 15, 2012), at 9 min., 45 sec. (on file with court). Thus, Christine and
Daniel’s appeal has absorbed the efforts and time of both the appellate court and Sean’s appointed
guardian for indiscernible benefits to Sean. For these reasons, we order that sanctions for filing
this frivolous apped shall be imposed jointly on Christine, Daniel, and their appellate counsel in
the total sum of $500, to be paid to Lorraine Scott within 60 days of the issuance of the mandate
in the matter.

A mgority of the panel having determined that only the foregoing portion of this opinion will

12
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be printed in the Washington Appellate Reports and that the remainder shal be filed for public record
in accordance with RCW 2.06.040, it is o ordered.

In the unpublished portion of this opinion, we address the substance of Christine and
Danid’s claims for which they do not have standing to better inform the litigants in this important
and divisive family matter about the law related to guardianships.

Congtitutional Challengesto Chapter 11.88 RCW

Christine and Daniel contend that the guardianship statutes, chapter 11.88 RCW, are
unconstitutional as applied to Sean. Specifically, Christine and Daniel contend that the
guardianship statutes violate Sean's procedural due process rights by failing to provide an
adequate procedure to assert hisjury trial right under RCW 11.88.045(3).° They also contend
that the guardianship statutes are unconstitutionally vague for failing to define the terms
“capacities, condition, and needs,” which terms form the basis of atrial court’s guardianship
determination under former RCW 11.88.095 (1995). Aswe addressed in the published portion of
this opinion, Christine and Daniel lack standing to assert these constitutional clamson Sean’s
behaf. Evenif Christine and Daniel did have standing to raise these issues, their assertions lack
merit.

Jury Trid Right
Because the procedure for asserting one's constitutional or statutory right to ajury tria is

provided by court rule, CR 38, Christine and Dani€l’ s contention that chapter 11.88 RCW

6 RCW 11.88.045(3) provides:
The alleged incapacitated person is further entitled to testify and present evidence
and, upon request, entitled to a jury trial on the issues of his or her alleged
incapacity. The standard of proof to be applied in a contested case, whether
before ajury or the court, shall be that of clear, cogent, and convincing evidence.
13
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violated Sean’s procedura due processrights fails. CR 38 providesin part:
(a) Right of Jury Trial Preserved. Theright of tria by jury as declared

by article 1, section 21 of the constitution or as given by a statute shall be

preserved to the partiesinviolate.

(b) Demand for Jury. At or prior to the time the case is called to be set

for trial, any party may demand atria by jury of any issue triable of right by a jury

by serving upon the other parties a demand therefor in writing, by filing the

demand with the clerk, and by paying the jury fee required by law. . . .

(d) Waiver of Jury. The failure of a party to serve a demand as required

by this rule, to file it as required by this rule, and to pay the jury fee required by

law in accordance with this rule, congtitutes awaiver by him of trial by jury.

Christine and Daniel acknowledge that CR 38 provides the procedure for demanding a
jury trial generaly; but they argue that CR 38 does not apply to guardianship proceedings, citing
only to a provision of the Trust and Estate Dispute Resolution statute.” Specificaly, Christine and
Daniel assert that “a guardianship[] isa‘specia proceeding’ rather than a general civil matter and
procedural rules set forth by statute control over any inconsistent provision of the civil rules.” Br.
of Appellants at 23.

But even assuming this assertion is a correct statement of law, Christine and Daniel do not
identify any inconsistency between the guardianship statutes and CR 38 and, in fact, claim that the
guardianship statutes lack jury demand procedures. Thus, by Christine and Daniel’s own
argument, because there is no conflicting provision in the guardianship statutes, CR 38 controls
the procedure for demanding ajury trial here. Accordingly, Christine and Danidl’ s contention that
the guardianship statutes violated Sean’s procedural due process rights is meritless.

Jury Trial Demand

Next, Christine and Daniel assert that the trial court abused its discretion by denying

" Specifically, Christine and Danid cite to RCW 11.96A.100(1), which provides, “A judicia
proceeding under RCW 11.96A.090 is to be commenced by filing a petition with the court.”
14
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Sean’sjury trial demand. Ther clam fails.

Aswe addressed above, CR 38 controls the procedure by which Sean could have asserted
aright to ajury trial. See also Saldivar v. Momah, 145 Wn. App. 365, 391-92, 186 P.3d 1117
(2008). And CR 38(d) provides that “[t]he failure of a party to serve a demand as required by this
rule, to fileit as required by thisrule, and to pay the jury fee required by law in accordance with
this rule, constitutes awaiver by him of trid by jury.”

Our Supreme Court has held that the waiver provision of CR 38(d) is constitutionally
valid and enforceable. Sackett v. Santilli, 146 Wn.2d 498, 508, 47 P.3d 948 (2002).
Notwithstanding the waiver provision of CR 38(d), atrial court may exercise its discretion to
grant abelated jury demand. In re Det. of Coppin, 157 Wn. App. 537, 540, 238 P.3d 1192
(2010), review denied, 170 Wn.2d 1025 (2011). A tria court abuses it discretion when its
decision is manifestly unreasonable or exercised on untenable grounds or for untenable reasons.
Morinv. Burris, 160 Wn.2d 745, 753, 161 P.3d 956 (2007). Christine and Daniel admit that
Sean’ s apparent jury demand came at the end of the guardianship trial proceedings and, thus, they
concede that Sean waived hisjury trial right under CR 38(d); but they contend that the trial court
nonetheless abused its discretion by denying Sean’s belated request for ajury trial by failing to ask
about the request. We disagree.

Here, after Sean took the stand as the last witness at trial, he handed the trial court a note
stating, among other things, “I want ajury”; thetrial court indicated that the jury demand came
“alittle late in the proceedings.” Ex. 1; RP (Feb. 11, 2010) at 203. The trial court then asked
Sean’s attorney whether she had discussed the issue of ajury trial with Sean, to which she replied

that Sean wanted to avoid atrial altogether. Sean’s attorney aso informed the trial court that the

15
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request for ajury contained in Sean’s note “was just recently added.” RP (Feb. 11, 2010) at 203.
Because it was unclear whether Sean was indeed requesting ajury trial and, more importantly,
because the request was made at the end of trial, the trial court did not abuse its discretion by

refusing to grant it.

Vagueness

Next, Christine and Daniel contend that former RCW 11.88.095 is unconstitutionally
vague because it does not define the terms “capacities, condition, and needs.” This contention is
also meritless.

“A statute is void for vagueness if it is framed in terms so vague that persons ‘ of common
intelligence must necessarily guess at its meaning and differ asto its application.”” Haley v. Med.
Disciplinary Bd., 117 Wn.2d 720, 739, 818 P.2d 1062 (1991) (quoting Connally v. Gen. Constr.
Co., 269 U.S. 385, 391, 46 S. Ct. 126, 70 L. Ed. 322 (1926)). A statute may be deemed void for
vagueness not because the prohibited conduct isimprecise, but rather, because no standard of
conduct is specified at all. Coatesv. Cincinnati, 402 U.S. 611, 614, 91 S. Ct. 1686, 29 L. Ed. 2d
214 (1971). Thereis no distinction between the vagueness tests applicable to civil and criminal
proceedings. Inre Treatment of Mays, 116 Wn. App. 864, 869, 68 P.3d 1114 (2003). We
presume that a statute is constitutional unless the person challenging its constitutionality
demonstratesits invalidity beyond a reasonable doubt. City of Seattlev. Eze, 111 Wn.2d 22, 26,
759 P.2d 366 (1988).

Former RCW 11.88.095 provides in relevant part:

(2) In determining the disposition of a petition for guardianship, the court’s order

shall be based upon findings as to the capacities, condition, and needs of the
alleged incapacitated person, and shall not be based solely upon agreements made
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by the parties.

(2) Every order appointing afull or limited guardian of the person or estate

ghall include:

(@) Findings as to the capacities, condition, and needs of the alleged
incapacitated person.
(Emphasis added.)

Christine and Daniel do not explain how the failure to define the terms * capacities,
condition, and needs’ renders former RCW 11.88.095 unconstitutionally vague as applied to
Sean, whom they concede is mentally incapacitated. Instead, Christine and Daniel argue that
specific medical standards should guide the tria court’ s findings as to “ capacities, condition, and
needs.” For example, Christine and Daniel argue that atrial court should base its incapacity
determination on “substantial medical or psychological evidence,” including “[a]n [intelligence
guotient] score,” or the “Global Assessment of Functioning” scale contained in the “American
Psychiatric Association’s Diagnostic and Satistical Manual of Mental Disorders.” Br. of
Appellants at 16-20. But these arguments do not relate to the issue of whether former RCW
11.88.095 is unconstitutionally vague.

Rather, to show that former RCW 11.88.095 is unconstitutionally vague, Christine and
Daniel must demonstrate that the challenged provision is “* substantially incomprehensible’ or ‘so
vague and indefinite asreally to be no rule or standard at all.”” Postema v. Shohomish County, 83
Wn. App. 574, 587, 922 P.2d 176 (1996) (quoting Exxon Corp. v. Busbee, 644 F.2d 1030, 1033
(5th Cir. 1981), A.B. Small v. Am. Sugar Refining Co., 267 U.S. 233, 239,45 S. Ct. 295, 69 L.
Ed. 589 (1925)). Christine and Daniel do not demonstrate or attempt to address how former

RCW 11.88.095 is “substantially incomprehensible” or so vague or indefinite as to provide no rule

or standard applicable to the determination of mental incapacity and, thus, they have not met their
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burden. Postema, 83 Wn. App. at 587.
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GAL Report
Christine and Daniel also assert that the trial court violated Sean’s due process rights by
basing its incapacity determination on an unreliable GAL report.® This assertion also lacks merit.
Divison One of this court has explained the limited role of a GAL in guardianship
proceedings as follows:
In both guardianship and custody cases, the role of the GAL is the same: to
investigate and supply information and recommendations to the court in
circumstances where family dynamics make a neutral assessment particularly
important. In both contexts, the objective is aso the same: to provide a voice for
the best interests of the subject of the proceedings.
In re Guardianship of Samm, 121 Wn. App. 830, 837, 91 P.3d 126 (2004). Although the
purpose of a GAL’s report filed under RCW 11.88.090(5)(f) isto assist the trier of fact in its
incapacity determination, the trier of fact is not required to rely on the GAL’s recommendations.
Stamm, 121 Wn. App. at 838-40. Here, the tria court did not adopt the GAL’s recommendations
in making its decision, and Christine and Daniel do not provide evidence sufficient for us to
conclude that the GAL report was in some manner “unreliable.”

The GAL’sfina report recommended that the trial court appoint a professional guardian,
as opposed to afamily guardian, based on a concern that the appointed family guardian would
likely alienate Sean from his other siblings because of the current family dynamics. The GAL’s

final report also stated that Sean did not wish to retain his voting rights. All of the guardianship

petitioners filed objections to the GAL’s recommendations.

8 Again, Christine and Daniel lack standing to raise this issue on Sean’s behalf. Although unclear
from their briefing, to the extent that Christine and Daniel argue that the GAL’sfinal report
violated Sean's due process rights by relying on the unconstitutionally vague terms “capacities,
condition, and needs,” we reject that argument as addressed in the previous section.
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In ruling on Sean’ s incapacity and deciding whom should be appointed his guardian, the
trial court refused to follow the GAL’s recommendation for a professional guardian and, instead,
appointed Lorraine as Sean’s limited guardian, finding that Lorraine’ s appointment as limited
guardian would be in “Sean’s best interest and what [sic] would give him the most continuity in
hislife asto what he should have happen with him.” RP (Feb. 11, 2010) at 209-10. The tria
court also declined to order termination of Sean’s voting rights, contrary to the GAL's
recommendation. Christine and Dani€l’s contention that the trial court’s consideration of and the
weight given to the GAL’sfinal report about Sean’s capacities, condition, and needs— including
who to appoint as his guardian—violated Sean’'s due process rights is meritless.

Physician/ Patient Privilege

Next, Christine and Daniel contend that the trial court abused its discretion by applying the
physician/patient privilege to limit Sean’s psychologist’s testimony. Even if Christine and Danidl
had standing to raise this issue, they waived any objection to the trial court’s evidentiary rulings
by failing to object to the rulings at trial. RAP 2.5(a); Wilburn v. Pioneer Mut. Life Ins. Co., 8
Wn. App. 616, 618-19, 508 P.2d 632 (1973).

We hold that Christine and Daniel lack standing to raise their contentions on behalf of
Sean and that their other claimslack merit. We affirm the trial court’s guardianship

determinations and impose sanctions of $500 total sanctions jointly on Christine, Daniel, and
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their attorney for pursuit of this frivolous appeal, which sanctions are to be paid to Lorraine

within 60 days of the mandate’ s issuance in this opinion.

Van Deren, J.
We concur:

Hunt, J.

Bridgewater, J.P.T.
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