IN THE COURT OF APPEALSOF THE STATE OF WASHINGTON

DIVISION 11
STATE OF WASHINGTON, No. 40689-6-11
Respondent, (CONSOLIDATED WITH
V. No. 40699-3-11)
SYLVESTER JAMES MAHONE, PUBLISHED IN PART OPINION
Appellant.

Hunt, J. — Sylvester James Mahone appeals two consecutive 240-day penalties imposed
for four violations of his post-confinement community supervison and community placement
portions of sentences for two separate convictions. He argues that former RCW 9.94A.200
(1994) authorized the superior court to impose only a single confinement period of 240 days,
based on four consecutive multiple 60-day penalties for the four acts that constituted the
violations of both community terms. In his Statement of Additional Grounds (SAG),! Mahone
alleges several due process violations, al of which fail. Agreeing with Mahone's violation-penalty

argument, we vacate the 240-day period of confinement imposed for violating his murder

! RAP 10.10.
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conviction? community placement, leave intact the 240-day period of confinement imposed for
violating his assault conviction® community supervision, and remand for correction of the superior
court’s April 23, 2010 order.
FACTS
|. Third Degree Assault; Community Supervision

On April 7, 1994, the superior court sentenced Sylvester James Mahone to serve 62 days
in confinement and 24 months of community supervision* under the Department of Corrections
(DOC) for his guilty-plea conviction for third degree assault, with credit for 62 days served under
Pierce County Superior Court cause number 93-1-04436-6. Mahone reviewed all the “standard
and specia conditions’ of his community supervision, signed “the [DOC] Standard Conditions,

Requirements, and Instructions form,” and “agreed to abide by” itsterms.® Clerk’s Papers (CP) at

2 Pierce County Superior Court Cause No. 95-1-01236-3.
3 Pierce County Superior Court Cause No. 93-1-04436-6.

4 Under former RCW 9.94A.383 (1994), in effect at the time of Mahone' s sentencing:

On all sentences of confinement for one year or less, the court may impose up to

one year of community supervision. An offender shal be on community

supervision as of the date of sentencing. However, during the time for which the

offender isin total or partial confinement pursuant to the sentence or a violation of

the sentence, the period of community supervision shall toll.

Mahone’'s April 7, 1994 judgment and sentence form aso stated, “Any period of
supervision shall be tolled during any period of time the offender is in confinement for any
reason.” Clerk’s Papers (CP) at 21.

“Community supervison means a period of time during which a convicted offender is
subject to crime-related prohibitions and other sentence conditions.” Former RCW 9.94A.030(7)
(1994).

> Mahone's judgment and sentence, which his defense counsel had signed, also stated, “Defendant
shdl comply with al rules, regulations and requirements of the [DOC].” CP at 22.
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26. One condition to which Mahone agreed was “[n]o use or possession of controlled substances
without avalid prescription.” CP at 26.

With credit for time served, Mahone was released to community supervision at the time of
his April 7 sentencing. Five weeks later, on May 12, Mahone tested positive for
methamphetamine, cocaine, and marijuana, and on May 17, he tested positive for marijuana.
Concluding that he had committed three more non-drug related violations in addition to his two
drug-related ones, the superior court ruled that Mahone had violated his community supervision
five times and ordered him to serve 300 days of confinement (60 days per violation).®

On January 31, 1995, Mahone was released from confinement. On February 3, he
“reviewed” and “agreed to abide by” al conditions of hisjudgment and sentence. CP at 44. But
on February 21 and 27, his urine sample tested positive for methamphetamine. On May 4, the
superior court determined that Mahone had violated his community supervision four times and
ordered him to serve 240 days in confinement (60 days per violation).

I1. Second Degree Murder; Community Placement

Meanwhile, on March 14, 1995, the State charged Mahone with second degree murder, to
which he pled guilty on September 22. On October 24, the superior court sentenced him to 178
months of confinement, with credit for 244 days served under Pierce County Superior Court

cause number 95-1-01236-3.” As statutorily required,® the superior court also ordered Mahone to

6 Former RCW 9.94A.200 (1994) authorized the superior court to impose a maximum of 60 days
of confinement for each community supervision violation.

" The tria court did not check either box on the judgment and sentence to indicate whether this
sentence would run consecutively to or concurrently with any other sentences.
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serve 24 months of community placement, but it failed to so note on the judgment and sentence
form.®

On November 6, the DOC informed the superior court that Mahone's uncompleted 24
months of community supervision for his previous third degree assault conviction had been

placed on inactive status and will remain as such until released from prison [for his

second degree murder conviction] Upon release, the Office of Community
Corrections will re-activate this case and resume community supervision.

8 Under former RCW 9.94A.120(8)(b) (1994),

[w]hen a court sentences a person to a term of total confinement to the custody of

the department of corrections for an offense categorized as a . . . serious violent

offense committed on or after July 1, 1990, the court shal in addition to other

terms of the sentence, sentence the offender to community placement for two

years.
“Community placement means that period during which the offender is subject to the conditions
of community custody and/or postrelease supervison.” Former RCW 9.94A.030(5) (1994).

Community supervision and community placement “are different types of sentences.” In
re Smith, 139 Wn. App. 600, 603 n.1, 161 P.3d 483 (2007). Community supervision “is smilar
to probation, whereby an offender is subject to crime-related prohibitions and other sentence
conditions (such as rehabilitation or treatment).” Smith, 139 Wn. App. a 603 n.1. Community
placement, in contrast, comes in two forms. community custody or post-release supervision.
Smith, 139 Wn. App. at 603 n.1. “*Community custody’ is a portion of an offender’s confinement
(in lieu of earned release time or imposed by the court) served in the community while the
offender is monitored by DOC.” Smith, 139 Wn. App. at 603 n.1 (quoting [former] RCW
9.94A.030(5)).

° Nearly ten years after Mahone's sentence for second degree murder, the State moved to correct
the “obvious oversight and clerical omisson” of the community placement order from the
judgment and sentence in cause number 95-1-01236-3. CP at 308. On November 18, 2005, the
superior court ordered correction of the October 24, 1995 judgment and sentence, stating that
“the [c]ommunity [p]lacement box should be checked specifying that the duration of the
defendant’ s community placement be for two yearsisinserted inits stead.” CP at 374.

Disputing the superior court’s correction, Mahone appeaed. In an unpublished opinion,
we affirmed the superior court’s correction, noting that “[t]he transcript from Mahone's 1995
sentencing hearing clearly set[ ] forth the trial court’s intention to impose the mandatory 24-
month period of community placement” and holding that “[t]he tria court did not err in amending
Mahone's judgment and sentence to include community placement.” CP at 388-89, 457-64; see
also Sate v. Mahone, noted at 135 Wn. App. 1033, 2006 WL 3088427, at *1.
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CP at 62. Consistent with this DOC order, the superior court docket for Mahone's third degree
assault case noted a “notice of inactivation” dated November 14, 1995 (cause number 93-1-04436-
6). CPat 63. On August 2, 2009, Mahone was released from prison, where he had been serving
the confinement portion of his October 24, 1995 second degree murder sentence™® This release
from prison apparently reactivated his uncompleted community supervision for his third degree
assault conviction.
I11. Reactivated Third Degree Assault Community Supervision Violations

In late March 2010, Mahone tested positive for controlled substances in two urinalysis
samples, and he twice failed to follow his Global Positioning Satellite “GPS” ingtructions.®* On
April 23, the superior court ordered Mahone to serve 240 days of confinement for committing 4
violations of his third degree assault conviction community supervision (60 days per violation).

Based on the same positive urinalyses, however, the superior court also ordered Mahone
to serve an additional 240 days of confinement for violating his second degree murder conviction
community placement (60 more days for each of the same violations). The superior court ordered

Mahone to serve these two 240-day confinement terms consecutively, for a total of 480 days of

10 Although the record does not contain the exact date of Mahone's release from prison, he asserts
that he was released on August 2, 2009. See SAG at 1b. Consistent with this assertion, during a
colloquy with the superior court at an April 23, 2010 hearing, Mahone's counsel stated that
Mahone had been released in August 2009. The State does not dispute either of these assertions.

11 Mahone signed an agreement with the DOC that “placed [him] on GPS as a matter of dedling
with his whereabouts.” Verbatim Report of Proceedings (VRP) (April, 23, 2010) at 5-6.
Apparently, Mahone violated the terms of his “GPS’ condition by failing to keep the “GPS unit”
“charged.” VRP (April 23, 2010) at 6.
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confinement for the four drug violations.

Mahone appeals the superior court’s impostion of these two consecutive confinement
terms.

ANALYSIS
Confinement for Community Placement Violations

Mahone argues that the superior court lacked authority to impose two consecutive 240-
day periods of confinement for his four violations in 2010 and, instead, had authority to impose
only a single 240-day period of confinement (one 60-day period for each of his four violations).
We agree.

The plain language of RCW 9.94A.589(2)(a) allows multiple sentences of community
terms to run only consecutively:

Except as provided in (b) of this subsection, whenever a person while under

sentence for conviction of a felony commits another felony and is sentenced to

an_other term of confinement, the latter term shall not begin until expiration of all

prior terms.
Additionally, RCW 9.94B.040(1) and (3)(c) read: “If an offender violates any condition or
requirement of a sentence, the court may modify its order of judgment and sentence and impose

further punishment” by “order[ing] the offender to be confined for a period not to exceed sixty

days for each violation.” (Emphasis added).’? We “assume the Legidature means exactly what it

12 Mahone argues that Sate v. Taplin, 55 Wn. App. 668, 779 P.2d 1151 (1989), controls because
(1) Taplin pled guilty under two different cause numbers, (2) the superior court entered separate
judgment and sentences for each cause number but ran the sentences concurrently, (3) each
sentence included 24 months of community supervision, (4) less than a year later, the superior
court concluded that Taplin had committed two violations of the community supervision terms,
two violations for each cause number, and (5) the superior court imposed a 60-day period of
confinement for each of two violations in both cause numbers, which amounted to four violations
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says” Berger v. Sonneland, 144 Wn.2d 91, 105, 26 P.3d 257 (2001). Reading these two
statutory provisions together to give effect to both,® a court may impose further punishment for
violations of only the community term that the defendant was actually serving at the time of the
violations.

The State asserts that under RCW 9.94A.589(2)(a), the superior court had authority to
impose terms of confinement for Mahone's violations of the community sentence components of
both sentences (assault, cause number 93-1-04436-6, and murder, cause number 95-1-01236-3)
and to run these violation terms consecutively because Mahone was serving the community
supervision portion of his assault sentence when he committed “another felony,” the second
degree murder. Br. of Resp't at 3 (quoting RCW 9.94A.589(2)(a)). We disagree.

Mahone was sentenced for his third degree assault conviction on April 7, 1994. After

serving the confinement portion of this sentence, he was released to begin serving the community

and atotal of 240 days of confinement. Taplin, 55 Wn. App. at 669.

Taplin appealed, arguing that the superior court lacked authority to impose two periods of
confinement for each violation. Taplin, 55 Wn. App. a 670. Division One of our court agreed,
holding that (1) former RCW 9.94A.200 (1989) (recodified as RCW 9.94B.040) “is not
ambiguous,” and “[t]he clear focus of the section is on each violation; not on each sentence,”
Taplin, 55 Wn. App. a 670 (emphasis omitted); and (2) “[h]ere, there were only two violations of
conditions of Taplin's sentences and, therefore, the trial court may not impose more than 120 days
of confinement.” Taplin, 55 Wn. App. at 670-71.

We agree with Mahone that Taplin would control if Mahone had two concurrent
sentences running at the time of his violations. But the sentencing court did not run Mahone's
sentences concurrently; on the contrary, only one sentence was in effect at the time he committed
his community supervision violations. Thus, Taplin does not apply.

13 See Sate v. Rice, 159 Wn. App. 545, 564, 246 P.3d 234 (2011) (“We read provisions of a
statute together to determine the legidative intent underlying the entire statutory scheme to
achieve a harmonious and unified statutory scheme.”)
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supervision portion of this sentence. When Mahone violated his community supervision in 1994,
and again in 1995, however, former RCW 9.94A.383 (1994)* tolled the community supervision
portion of his assault sentence while he served time for his violations—300 days of confinement,
beginning August 11, 1994, and 240 days of confinement, beginning May 4, 1995. Thus, when
Mahone committed second degree murder on March 11, 1995 (less than a year after his release
from confinement to community supervision for his assault sentence),” he had not completed his
two years of community supervision for his earlier assault conviction.®

Accordingly, when on August 2, 2009, Mahone was released from confinement on his
murder sentence (cause number 95-1-01236-3); he first had to serve the remainder of the
community supervision portion of his assault sentence (cause number 93-1-04436-6). Under
RCW 9.94A.589(2)(a), this unfinished community supervision component had to “expirel]”
before the community placement portion of his murder sentence could begin. Mahone had not

completed this unfinished community supervision of his assault sentence, nor had he even begun

4 Former RCW 9.94A.383 (1994) provided that “during the time for which the offender [wag] in
total or partia confinement pursuant to the sentence or a violation of the sentence, the period of
community supervision shall toll.”

* Mahone was serving 300 days of confinement beginning on August 11, 1994, which would
have ended by February 11, 1995. The State adleged that Mahone committed the murder on
March 11, 1995. Thus, it appears that Mahone committed the murder about a month after
completing the confinement terms for violating his community supervision on the earlier assault
conviction and was once again on community supervision.

16 Mahone' s two years of community supervision for the assault had been tolled for over atotal of
540 days while he served multiple confinement terms for his community supervision violations.
Mahone’'s community supervision was tolled yet again while he served 15 years of confinement
for his second degree murder conviction, between October 1995 and August 2009. See CP at 62-
63.
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to serve the community placement portion of his murder sentence when he committed the four
violations in March 2010 at issue here. Therefore, on April 23, 2010, the superior court had
authority to impose 60-day confinement terms for Mahone' s violations of only his pending assault
conviction community supervision (cause number 93-1-04436-6); the statute did not authorize the
court to impose identical terms for violating his murder conviction community placement (cause
number 95-1-01236-3), which had not yet begun and would not begin until Mahone completed
the community supervision portion of his sentence for the earlier assault conviction.

Thus, we vacate the 240-day term of confinement that the superior court imposed on April
23, 2010 for Mahone's four community placement violations in Cause No. 95-1-01236-3
(murder).t” We remand to the superior court to correct its April 23, 2010 order accordingly.

A mgority of the panel having determined that only the foregoing portion of this opinion will
be printed in the Washington Appellate Reports and that the remainder shal be filed for public record
in accordance with RCW 2.06.040, it is so ordered.

Statement of Additional Grounds

In his SAG, Mahone argues that (1) in 1994 and 1995 the superior courts unlawfully
delegated judicial authority to the DOC by alowing it to establish certain conditions of his
sentences; (2) in 1994, 1995, and 2010, the superior courts imposed unlawful conditions on his

sentences, namely forbidding him from possessing or consuming controlled substances without a

17" Absent some other intervening circumstance, under RCW 9.94A.589(2)(a), Mahone's 24
months of community placement for his murder conviction (cause number 95-1-01236-3) will not
begin to run until after he completes the community supervison component of his assault
conviction sentence (cause number 93-1-04436-6).
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prescription and requiring him to undergo drug testing; (3) the DOC violated his state and federal
rights to be free from unreasonable searches and seizures by requiring him to submit bodily fluids
as part of his drug testing; and (4) in 1994 and 1995, the superior courts violated his procedural
due process rights by failing to notify him of his right to a hearing to challenge the conditions of
his sentences. All of these arguments fail.

A. Delegation of Judicial Authority

Contrary to Mahone's assertion, it was not an unlawful delegation of judicia authority for
the superior courts to alow the DOC to establish the drug testing conditions of his community
supervision; nor did this process violate his due process rights. “[T]here is no unlawful delegation
as amatter of fact so long as the court ratifies the terms recommended by the probation officer or
treatment agency and adopts them as its own.” Sate v. Williams, 97 Wn. App. 257, 265, 983
P.2d 687 (1999), review denied, 140 Wn.2d 1006 (200). Here, the superior court in 1994
checked a box on Mahone's judgment and sentence form that read, “Defendant shall comply with
all rules, regulations and requirements of the Department,” CP at 22, thereby “ratif[ying]” the
drug testing conditions and “adopt[ing] them as[its] own.” Williams, 97 Wn. App. at 265.

And, in 1995, the superior court itself—not the DOC—ordered Mahone not to consume
any controlled substances without a prescription. Implicit in this condition was the superior
court’s lawful authority to test Mahone for drugs in order to enforce this condition. State v. Vant,
145 Wn. App. 592, 603-604, 186 P.3d 1149 (2008). Thus, when the DOC tested Mahone for
unlawful drugs, it was doing so on behaf of the superior courts. Accordingly, Mahone's

delegation argument falils.

10
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B. Conditions of Mahone's Sentences

Mahone challenges three of the conditions of his community supervison and community
placement. First, he argues:

[ T]he drug testing conditions the DOC imposed on Mahone from 1994—2010, are

invalid because they were not authorized by statute, drugs were not related to

Mahone's crime/conviction, there were not Court Ordered stipulations by plea

agreement, or found within Mahone’ s Judgment and Sentencing Orders.
SAG at 7-8. Second, he contends:

[H]is supervision conditions prohibiting Mahone from possessing and consuming

controlled substances without a lawful prescription . . . was erroneously imposed

by the 1994, and 1995, trial courts and must be vacated i.e., struck from Mahone's

two sentences with prejudice.

SAG at 15. Third, he argues that the superior court erred on April 23, 2010, when it “ordered
[him] to complete a drug evaluation and obtain follow up treatment as recommended.” SAG at
15.

In sentencing Mahone to community supervision for his third degree assault conviction,
the 1994 superior court had authority under former RCW 9.94A.030(7) (1994) to impose “crime-
related prohibitions and other conditions . . . pursuant to [former] RCW 9.94A.120(5) [(1994)].”
Former RCW 9.94A.120(5)(b) (1994), in turn, authorized superior courts to require defendants
to “[u]ndergo available outpatient treatment for up to two years, or inpatient treatment not to
exceed the standard range of confinement for that offense.”

Similarly, in sentencing Mahone to community placement for his second degree murder

conviction, the 1995 superior court had authority under former RCW 9.94A.120 (1994) to

impose the following conditions on Mahone: no consumption of controlled substances except

11
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lawfully issued prescriptions and no unlawful possession of controlled substances. Moreover,
superior courts have implicit authority to enforce prohibitions on drug consumption by, for
example, ordering Mahone to undergo drug testing. Vant, 145 Wn. App. at 603-04.

Therefore, contrary to Mahone's arguments, (1) the 1994 and 1995 superior courts did
not act unlawfully in imposing sentencing conditions requiring him to refrain from possessing and
consuming controlled substances without a lawful prescription and to undergo drug testing in
order to enforce this condition; and (2) the 2010 superior court had authority to order him to
complete a drug evaluation and to obtain follow up treatment.

C. Warrantless Search of Bodily Fluids

Contrary to Mahone's argument, the DOC did not violate his state and federal
constitutional rights to be free from unlawful and unreasonable searches and seizures in
“forcing”® him to submit his bodily fluids for urinalysis drug testing without a court-ordered
search warrant or lawful authority. SAG at 8. He has “a reduced expectation of privacy” based
on the State's continuing interest in supervising him after his release from confinement. Sate v.
Reichert, 158 Wn. App. 374, 386, 242 P.3d 44 (2010), review denied, 171 Wn.2d 1006 (2011);
McNabb v. Dep't of Corr., 127 Wn. App. 854, 858-59, 112 P.3d 592 (2005), aff'd, 163 Wn.2d
393 (2008) (probationers and parolees have “diminished right to privacy”).

The rationale for excepting probationers from the genera requirement that a

search requires a warrant based on probable cause is that a person judicialy

sentenced to confinement but released on probation remains in the custody of the
law.

18 Contrary to his assertion that such testing was without his consent, Mahone expressly agreed to
drug-testing and other conditions of community placement for the privilege of being released from
confinement.

12
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Reichert, 158 Wn. App. at 386 (citing State v. Smms, 10 Wn. App. 75, 82, 516 P.2d 1088
(1973)). See also Vant, 145 Wn. App. at 603-04 (imposition of random drug testing for sex
offense convictions). Thus, drug-testing Mahone's bodily fluids did not violate his congtitutiona
rights to privacy and to be free from unreasonabl e searches and seizures,

D. Due Process

The record fails to support Mahone's assertion that he was not advised of his right to a
hearing to review the conditions of his community supervision. On the contrary, on the day that
the superior court sentenced Mahone for his third degree assault conviction, April 7, 1994,
Mahone “reviewed and . . . agreed to abide by’ the conditions of his community supervision. CP
at 26. Furthermore, “[Mahone] was aware of his conditions from the beginning about drug use.”
CP at 26.

Two months later, on June 8, the DOC notified Mahone that he had the right to “a
preliminary hearing . . . to determine whether there is probable cause to believe that [he] violated
the terms of and conditions of [his community] supervision.” CP at 32. This notice further
advised Mahone that he had the right to counsel. CP at 32. When Mahone was released on
January 31, 1995, after serving his confinement for his community supervision (assault) violations,
he “reported to a [DOC] office and all [the] conditions of his Judgment and Sentence were
reviewed once again, and he agreed to abide by them.” CP at 44.

Similarly, during Mahone's sentencing for his second degree murder conviction, on
October 24, 1995, CP at 421-22, the superior court explained:

[Superior court]: Sir, I’'m adso going to hand to you—there is an Advice of Right

13
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to Appeal form which | am obligated to impose. There's also a number of other
conditions that are required, given the nature of this offense. And | am going to—
This has a period of—what?—12 months [of community] placement?
[The State]: | think it’s 24 months, Y our Honor.
[Superior court]: 24? So the family understands, the statute [former RCW
9.94A.120(8)(b) (1994)] provides for [community placement] by the [DOC] after
[Mahone] serves histimein the [DOC]. I’'m going to impose the standard amount,
which | don't have any discretion over, of 24 months. Also going to impose the
standard conditions.. . .
Sir, realize your attorney has aready filed an appeal for you. | still would
like you to sign the Advisement of Rights form for the record, indicating that you
have been advised of those rights although, | think the record’s clear, the appeal is

aready filed.
CP at 424.

In addition to having received notice of his violations and an opportunity to be heard, the
record shows that Mahone was also accorded due process when he reviewed the terms of his
community supervision (in 1994 and again in 1995) and community placement (in 1995) and was

represented by counsel at both sentencings.’®* These facts establish that Mahone had ample

19 Counsdl’ s representation accorded Mahone the opportunity to bring sophisticated challenges to
the legality of his sentencing terms. For example, in 2006, Mahone argued before our court that
his second degree murder plea was involuntary “because he was misnformed” about the
consequences of the plea; we rglected this argument. Mahone, 2006 WL 3088427, at *1-*3.
Through counsel, Mahone also filed motions to withdraw his guilty plea for second degree
murder in 1995 and 1996, both of which the superior courts denied. In 1997, our commissioner
regjected Mahone's arguments on a consolidated appeal. In 1998 and 1999, Mahone filed two
personal restraint petitions with our court, which we dismissed. In late 2002, Mahone filed three
additional, separate motions to withdraw his guilty plea of second degree murder, which the
superior court denied.

On January 27, 2003, Mahone filed a motion to vacate his then-tolled community
supervision, claiming that the State had violated his due process rights by failing to grant him a
hearing on the tolling of his community supervision. The superior court denied this motion,
Mahone appealed, and our court commissioner affirmed. On November 22, 2006, Mahone filed
yet another motion to vacate the judgment, this time arguing that his counsel was ineffective in
falling to object or to move for withdrawal of his guilty plea in 1995. The superior court
disagreed with Mahone, Mahone appealed, and we affirmed the superior court’s denia of his
motion to vacate the judgment. Thus, the record demonstrates that our judicia system has

14
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opportunities to be “meaningfully heard.” Therefore his denial of procedural due process
argument fails. Inre Detention of Sout, 159 Wn.2d 357, 370, 150 P.3d 86 (2007).

We vacate the 240-day term of confinement that the superior imposed on April 23, 2010
for violating his community placement in Cause No. 95-1-01236-3 (murder). And we remand to

the superior court to correct its April 23, 2010 order accordingly.

Hunt, J.
We concur:

Penoyar, C.J.

Worswick, J.

provided Mahone many opportunities to be meaningfully heard.
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