IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION 1T
STATE OF WASHINGTON,
) No. 37682-2-11
Respondent, )
)
V. )
) ORDER GRANTING MOTIONS FOR
DANIEL WAYNE LACKEY, ) RECONSIDERATION AND
) WITHDRAWING OPINION
Appellant. )
)

THE COURT has considered appellant’s motion for reconsideration and the supplemental
motion for reconsideration, and is of the opinion the motions should be granted. Therefore,

IT IS ORDERED the motion for reconsideration and the supplemental motion for
reconsideration of this court’s decision of September 15, 2009, are hereby granted.

IT IS FURTHER ORDERED, the court’s opinion filed September 15, 2009, is hereby

withdrawn and a new opinion will be filed this day.

WE CONCUR: Sweeney, J.

Bridgewater, P.J.

Hunt, J.
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) No. 37682-2-11
Respondent, )
)
V. )
)
DANIEL WAYNE LACKEY, )
) OPINION PUBLISHED IN PART
Appellant. )
)

Sweeney, J. — Daniel Lackey appeals his conviction for delivery of a controlled
substance. He argues that the trial court erred in denying his motion to dismiss for
violation of his CrR 3.3 speedy trial rights. Washington’s speedy trial rule requires that a
defendant be brought to trial within 90 days of arraignment if he is not confined in jail.
Here, the defendant was tried 323 days after he was arraigned. Some of the delays were
chargeable to the defendant, some to the State; many were the result of what we conclude

was routine court congestion. But due to Washington’s vacuous speedy trial rule, CrR
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3.3, we are constrained to conclude that the defendant’s right to a speedy trial was not

violated. We also conclude that his constitutional right to a speedy trial, and his rights to

counsel, to confront the witnesses against him, and to compel witnesses were not

violated. And we, therefore, affirm his conviction for delivery of a controlled substance.
FACTS

Jefferson County sheriff’s deputies worked with an informant, Joey Morris, in the
spring of 2007. Mr. Morris bought drugs from Daniel Lackey on April 2 and April 9,
2007. The officers recorded the transaction on April 9 by outfitting Mr. Morris with a
body wire.

On May 7, the State charged Mr. Lackey with one count of delivery of a controlled
substance. The same day, the court arraigned Mr. Lackey and set a trial date of July 2.
Mr. Lackey was free after posting bond. Mr. Lackey then filed an affidavit of prejudice
against the only judge in Jefferson County. On June 22, Mr. Lackey’s first attorney
moved to withdraw. The court denied the motion without prejudice. On July 20, Mr.
Lackey’s attorney again moved to withdraw, and the court granted his motion.

On July 23, Mr. Lackey appeared in court without counsel. The court discussed
Mr. Lackey’s finances and appointed a lawyer to represent him. The State told the court
that the withdrawal of Mr. Lackey’s first attorney restarted the speedy trial time. The

court nevertheless asked Mr. Lackey to sign a speedy trial waiver. Mr. Lackey
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complained that he was being forced to sign the waiver. The court responded that it was
purely Mr. Lackey’s decision whether or not to sign the waiver. Mr. Lackey asked
whether he could speak with his newly appointed attorney before signing the waiver. The
court replied that the dates for hearings and the trial had to be set that day. Mr. Lackey
signed the waiver. But the waiver does not set out a new trial commencement date or an
expiration date for the waiver.

On August 10, the State moved for a continuance because one of its witnesses,
Detective Miller, was ill. Mr. Lackey, through new counsel, objected to any continuance
beyond the speedy trial date. The court granted the continuance and set the trial for
October 1. On August 31, the State moved for a second continuance because a police
witness was not available. The court moved the trial date to the next date a visiting judge
would be available, October 29. And Mr. Lackey and his lawyer agreed to the
October 29 trial date and signed a second speedy trial waiver.

The State complained, in September and October, that Mr. Lackey had violated the
conditions of his release. And the court raised Mr. Lackey’s bail. On October 19, Mr.
Lackey’s attorney moved to continue the trial date to November 5 to allow time to
prepare. The court treated the defense request for a November 5 trial as a waiver of Mr.
Lackey’s speedy trial right for the period covered by the motion. The court set a hearing

for October 26 to set a new trial date.
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On October 26, Mr. Lackey’s attorney again requested a November 5 trial start
date. The court clerk responded that the day was no longer available, and December 10
was the next available date. The defense attorney responded that he was not available on
December 10 because he would be in trial on another case. The court said that the next
open trial date would be in March 2008. The trial court asked Mr. Lackey whether he
would again waive his speedy trial rights. Mr. Lackey expressed his frustration with the
proceedings dragging out for nearly one year; he also explained that the extended
proceedings interfered with his search for a better job. He asked to speak with his
attorney, who was appearing by phone, before responding to the court’s request for a
speedy trial waiver.

Mr. Lackey’s attorney asked the court for a November 5, 2007, scheduling hearing
to allow more time for him to discuss with Mr. Lackey the trial scheduling issue. Mr.
Lackey had received an offer for an out-of-town job. On November 5, the court set Mr.
Lackey’s trial date for January 7 and 8, 2008. On December 28, 2007, at another hearing,
the State reported that another case had priority and was also scheduled to go to trial on
January 7 and 8. Mr. Lackey’s attorney responded that he “previously preserved our
speedy trial right,” was prepared to go to trial on January 7, and refused to waive speedy
trial. Report of Proceedings (RP) (Dec. 28, 2008) at 4. The court rescheduled Mr.

Lackey’s trial for February 4, 2008.
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On January 25, the State again moved for a continuance because a witness was
hospitalized with a heart condition. The State represented that the witness, Detective
Miller, needed roughly four weeks. Mr. Lackey objected and urged that the court was
obligated to try him on November 5, 2007, at the latest. The court reset the trial for
March 24.

On February 4, Mr. Lackey moved to dismiss the case for violation of his right to
speedy trial. The court concluded that the last commencement date for purposes of the
speedy trial rule, CrR 3.3, was December 19, 2007," and the State had 90 days from that
date to try Mr. Lackey. So Mr. Lackey’s speedy trial period would run on March 18,
2008, according to the court. RP (Feb. 4, 2008) at 28. The court denied his motion to
dismiss and set the trial for March 24. Mr. Lackey objected that March 24 was beyond
the date even the court said the speedy trial time would run, March 18. The court relied
on a letter from Detective Miller’s doctor that the detective should “defer trial and work
assignments until March 2008 to find good cause to continue the trial until March 24.
RP (Feb. 4, 2008) at 38-39.

On March 24, the court heard pretrial motions including a motion to suppress

evidence gathered through the informant’s body wire tapes. The court concluded that the

! We are unable to follow from the record how the trial court arrived at that date;
and the State offers no explanation.
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body wire was authorized and denied the motion to suppress.

Mr. Lackey’s trial started on March 25. The State called Mr. Morris as one of its
witnesses but questioned him about the April 2, 2007, buy only; the State asked no
questions about the April 9 transaction. Without objection, the court admitted both the
tape and the transcript from the body wire that Mr. Morris wore on April 9. On the tape,
Mr. Morris can be heard greeting Mr. Lackey. Ex. 10. Mr. Morris then abruptly counts
out $50 cash that he apparently gives to Mr. Lackey. Ex. 10. Mr. Lackey states, “Okay,
what, oh okay good.” Mr. Morris then states “Forty,” and changes the subject of the
conversation. Ex. 10. Mr. Lackey did not testify and called no witnesses. He tried to
call a female cohort, Bonita Halverson, to testify about the April 2 events. But she
asserted her right to remain silent. The jury found Mr. Lackey guilty on both counts.

DISCUSSION
Speedy Trial — CrR 3.3

Mr. Lackey contends that the delays here violated his CrR 3.3 right to speedy trial.
The State notes that continuances are discretionary with the trial judge and urges us to
defer to those decisions. Br. of Resp’t at 12-13. But exactly which decisions (of the
many decisions to continue the trial date) we are supposed to defer to is unclear. And,
just as importantly, it is unclear what the State would urge as tenable grounds for any

specific decision to continue and whether and how such grounds meet the requirements of



No. 37682-2-11
State v. Lackey
the various exceptions set out in CrR 3.3.

The State then makes the general and conclusory statement that “[t]hese problems
were not routine and were unavoidable.” Br. of Resp’t at 14. But again, the State offers
nothing by way of analysis to explain why specific decisions were neither routine nor
unavoidable. And there is no finding or explanation by the trial court on why the
“problems” were neither routine nor unavoidable. CrR 3.3(f)(2) (requiring the court to
state on the record or in writing the reasons for the continuance).

The application of CrR 3.3 to the facts of this case is a question of law that we
review de novo. State v. Hardesty, 110 Wn. App. 702, 706, 42 P.3d 450 (2002), rev’d on
other grounds, 149 Wn.2d 230, 66 P.3d 621 (2003). We read the rule to avoid
unnecessary dismissal with prejudice, whenever possible. /d.

Mr. Lackey was free on bail, so he had a right to be tried within 90 days of the
date he was arraigned. CrR 3.3(b)(2). He was arraigned on May 7, 2007. The court
would then have had to assign a trial date of not later than approximately August 6, 2007.
CrR 3.3(b)(2); CrR 8.1; CR 6. But Mr. Lackey’s attorney withdrew, and that started the
90-day clock anew. See State v. Thomas, 95 Wn. App. 730, 738, 976 P.2d 1264 (1999).

On July 23, 2007, Mr. Lackey appeared in court without a lawyer and the court
talked him into signing a waiver of speedy trial. RP (July 23, 2007) at 6-7, 9.

Ultimately, however, Mr. Lackey, new defense counsel, and the State all agreed on a new
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trial date, October 29, 2007. And Mr. Lackey waived his right to speedy trial. RP (Aug.
31,2007) at 7, 9-10; Clerk’s Papers (CP) at 19.

This new speedy trial date would then have run on January 28, 2008, 90 days after
October 29, 2007. CrR 3.3(c)(2)(1), (b)(2)(i); CrR 8.1; CR 6(a).

On October 19, 2007, Mr. Lackey’s attorney moved to continue the trial date to
November 5 to allow him time to prepare. This request would have extended the speedy
trial time by five days, making the expiration date February 4, 2008. CrR 3.3(e)(3); CrR
8.1; CR 6(a). But, by the time the court got around to setting the new trial date,
November 5 had already been taken by another case and so the court offered instead a
trial start-date of December 10, 2007, which was within the new expiration period. RP
(Oct. 26, 2007) at 4. There was certainly no agreement by Mr. Lackey to this date; and
Mr. Lackey’s lawyer was not available on that date, anyway. So on November 5, 2007,
the trial court set the trial for January 7 and 8, 2008, without a waiver or agreement
because of what we conclude from the record was court congestion. But this January
date was also within the new expiration period.

Nevertheless, there were more delays. The State reported at the end of December
2007 that another case had priority and was also scheduled to go to trial on January 7 and
8,2008. Mr. Lackey responded that he “previously preserved our speedy trial right,” was

prepared to go to trial on January 7, and refused to waive speedy trial. RP (Dec. 28,



No. 37682-2-11

State v. Lackey

2007) at 4. The court rescheduled Mr. Lackey’s trial for February 4, 2008. Again, there
is no waiver or agreement, and the cause for rescheduling the trial date is court
congestion and unavailability of the government, a reason that does not qualify as an
excluded period under the rule. CrR 3.3(e).

On January 25, 2008, the State again moved for a continuance because a witness
was ill. The State represented that the witness, Detective Miller, needed roughly four
weeks. An excluded period of four weeks would have tolled expiration of the speedy
trial period, which we previously calculated as expiring February 4, until March 3. CrR
3.3(e)(3); CrR 8.1; CR 6(a). Mr. Lackey objected and told the trial court that it had to try
him on November 5, 2007, at the latest. The trial court set the trial for March 24, 2008.
And CrR 3.3(b)(5) appears to us to accommodate that trial date. It provides: “If any
period of time is excluded pursuant to section (e), the allowable time for trial shall not
expire earlier than 30 days after the end of that excluded period.” CrR 3.3(b)(5)
(emphasis added). And the March 24 date appears to fall within “roughly four weeks”
plus the 30 days provided by CrR 3.3(b)(5).

Because each of the continuances meets various CrR 3.3 criteria, we are
constrained to hold that the trial court did not run afoul of Washington’s speedy trial rule.
Constitution Based Right to A Speedy Trial

Both the federal and Washington state constitutions guarantee a criminal

10
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defendant’s right to a speedy trial. U.S. Const. amend. VI; Const. art. I, § 22. “[T]he
constitutional right to a speedy trial is not violated at the expiration of a fixed time, but at
the expiration of a reasonable time.” State v. Monson, 84 Wn. App. 703, 711, 929 P.2d
1186 (1997) (emphasis omitted). The Supreme Court has crafted a test to assist in
evaluating whether an unconstitutional delay has occurred. Barker v. Wingo, 407 U.S.
514, 522-30,92 S. Ct. 2182, 33 L. Ed. 2d 101 (1972). The test weighs “the conduct of
both the prosecution and the defendant.” Id. at 529-30. And, among other factors, the
test requires that we consider the length of the delay, the reasons for the delay, whether
the defendant complained about the delay, and any prejudice to the defendant. Id. at 530.
Length of Delay

The presumption that a delay has prejudiced a defendant intensifies over time.
Doggett v. United States, 505 U.S. 647, 652, 112 S. Ct. 2686, 120 L. Ed. 2d 520 (1992).
Delays of eight months to one year are presumptively prejudicial. State v. Corrado, 94
Wn. App. 228, 233-34, 972 P.2d 515 (1999) (surveying several federal appellate
decisions). Mr. Lackey was arraigned in May 2007 and brought to trial in March 2008.
The second speedy trial waiver that Mr. Lackey signed gives consent for a trial on
October 29, 2007. And Mr. Lackey began objecting to extensions of his trial date on
October 26, 2007. Nearly 11 months elapsed before the State tried Mr. Lackey. This

prong then weighs in Mr. Lackey’s favor.

11
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Reason for Delay

The State contends that Mr. Lackey’s request for a judge other than Jefferson
County’s sole superior court judge caused many of the delays because a visiting judge
had to preside over each proceeding and these delays were then not routine and
avoidable. Br. of Resp’t at 13. The State further asserts that the continuances based on
Detective Miller’s illness and another officer’s unavailability are both valid reasons for
continuing a trial. State v. Nguyen, 68 Wn. App. 906, 914, 847 P.2d 936 (1993).

The State sought two of its three continuances because of Detective Miller’s heart
condition. Those are well accepted reasons to continue a trial. And delays caused by Mr.
Lackey’s public defender are attributed to Mr. Lackey, not the State. Vermont v. Brillon,
129 S. Ct. 1283, 1293, 173 L. Ed. 2d 231 (2009). So Mr. Lackey’s conflicts with his first
defense attorney, which necessitated appointment of a new attorney, are attributable to
him. And the unavailability of Mr. Lackey’s second attorney in December is also
chargeable to Mr. Lackey.

The State also invites us to conclude that delays occasioned by Mr. Lackey’s filing
an affidavit of prejudice against the only judge in Jefferson County should not be charged
to the State. We disagree. Smaller counties may well face different challenges than
larger counties when it comes to bringing criminal defendants to trial. But Mr. Lackey

has the right to file an affidavit of prejudice. RCW 4.12.050. The court must,

12
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nonetheless, try Mr. Lackey within a reasonable time. So, for us, the county’s difficulty
in accommodating the affidavit of prejudice can be categorized as routine court
congestion. Brillon, 129 S. Ct. at 1293. It should not be chargeable to Mr. Lackey. This
factor then weighs in favor of neither party.

Defendant’s Assertion of His Right

Mr. Lackey began to vigorously oppose any further delay in his trial beginning on
October 26, 2007. This factor then weighs in Mr. Lackey’s favor.

Prejudice to Defendant

We consider the three purposes for this constitutionally based rule to assess
prejudice: “(i) to prevent oppressive pretrial incarceration; (ii) to minimize anxiety and
concern of the accused; and (iii) to limit the possibility that the defense will be impaired.”
Barker, 407 U.S. at 532.

Mr. Lackey was not confined before trial here, although he was incarcerated on
another charge for part of the time he awaited trial on these charges. So the first interest
is not at issue here. And Mr. Lackey does not suggest that the delay impaired his
defense.

Mr. Lackey focuses most on the second protected interest, the anxiety and concern
caused by a nearly 11-month delay from his arraignment until his trial. He complained in

October 2007 that the delay was preventing him from taking a better job, which would

13
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have taken him out of state. And the record of the pretrial hearings from October 2007
until March 2008 reflects that Mr. Lackey was agitated and frustrated about the delays
throughout that time. See, e.g., RP (Dec. 28, 2007) at 4; RP (Jan. 25, 2008) at 4.
However, without showing that the delay either improved the State’s case or damaged
Mr. Lackey’s case, the prejudice prong of the balancing test weighs against Mr. Lackey.
See Corrado, 94 Wn. App. at 235 (finding no prejudice where the defendant did not show
prejudice to the third interest, limiting impairment to the defense case, but did show
prejudice to the first two interests).

We ultimately conclude that the State did not violate Mr. Lackey’s constitutional
right to speedy trial because the factors do not clearly militate in favor of Mr. Lackey.
Right to Counsel

Mr. Lackey also argues that he was deprived of his constitutional right to counsel
at a critical phase of the proceedings—a hearing where he was encouraged to sign a
speedy trial waiver. He argues this is structural error and, accordingly, he need not show
prejudice. United States v. Hamilton, 391 F.3d 1066, 1070-72 (9th Cir. 2004).

The right to speedy trial is a constitutional right. U.S. Const. amend. VI; Const.
art. [, § 22. And so a hearing to waive speedy trial is a critical stage of the proceeding,
and Mr. Lackey was entitled to counsel at that stage. See State v. Chenoweth, 115 Wn.

App. 726, 736-37, 63 P.3d 834 (2003); see also United States v. Wade, 388 U.S. 218,

14
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225,87 S. Ct. 1926, 18 L. Ed. 2d 1149 (1967) (“[T]he period from arraignment to trial
was perhaps the most critical period of the proceedings, during which the accused
requires the guiding hand of counsel.”) (internal quotation marks and citations omitted);
Hamilton, 391 F.3d at 1070-72.

Ultimately, however, Mr. Lackey, counsel, and the State all agreed on a new trial
date; Mr. Lackey waived his right to speedy trial while represented by counsel on
August 31, 2007. RP (Aug. 31, 2007) at 9-10; CP at 19. Appointment of new counsel
also started a new trial date. See Thomas, 95 Wn. App. at 738. So given the appointment
of new counsel and Mr. Lackey’s subsequent waiver and agreement to a new trial date,
any error, assuming error, would appear to be harmless. And Mr. Lackey appears to
concede as much: “The [earlier] waiver was legally immaterial, however, because the
appointment of a new attorney restarts the statutory time for trial period.” Br. of
Appellant at 17.

We affirm the conviction.

The remainder of this opinion has no precedential value. Therefore, it will be filed
for public record in accordance with the rules governing unpublished opinions.
Confrontation Right

Mr. Lackey next contends that admitting the body wire tape and transcript from

the second controlled buy violated his right to confront the witnesses against him.

15
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The State presented evidence at trial that Mr. Morris twice purchased
methamphetamine from Mr. Lackey in controlled buys. Mr. Morris testified about the
first buy but did not testify about the second buy, which took place on April 9. Instead,
the State offered a recording from the body wire that Mr. Morris wore during the April 9
transaction.

Mr. Lackey argues that the statements on the wire recording are hearsay. And he
further maintains that the trial court’s admission of the wire tape combined with the
State’s decision not to question Mr. Morris about the April 9 buy at trial violated his
confrontation rights by admitting hearsay statements where Mr. Lackey did not have the
opportunity to question the declarant. See State v. Connie J.C., 86 Wn. App. 453, 937
P.2d 1116 (1997). He says the State’s questioning went against the confrontation
clause’s preference for live testimony. See State v. Rohrich, 132 Wn.2d 472, 477-79, 939
P.2d 697 (1997) (explaining constitutional preference for live testimony and setting out
the two exceptional circumstances where the preference may be disregarded). The first
exceptional circumstance is where the original out-of-court statement is inherently more
reliable than a live in-court repetition. See id. at 479. Mr. Lackey contends that the wire
tape is not more reliable than Mr. Morris’s in-court testimony would have been. Nor, he
argues, did the second circumstance, unavailability of the declarant, exist because Mr.

Morris was available to testify about the second buy. See id.

16
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The State responds that the recording was not testimonial, so the right of
confrontation does not apply to the recording. See State v. Castellanos, 132 Wn.2d 94,
101-02, 935 P.2d 1353 (1997) (holding that contemporaneous recordings of drug
transactions are not testimonial evidence and may be sent back as with the jury as an
exhibit); see also Pino v. State, 849 P.2d 716, 718-19 (Wyo. 1993) (affirming admission
of audiotape of drug transaction because the evidence was not testimonial). The State
also argues that nothing prevented the defense from cross-examining Mr. Morris about
the second controlled buy, during which Mr. Morris wore the body wire.

We review a trial court’s decision to admit or exclude evidence for abuse of
discretion. State v. Stenson, 132 Wn.2d 668, 701, 940 P.2d 1239 (1997). The same
standard applies where the dispositive issue is whether the trial court’s ruling violated the
confrontation clause. State v. Darden, 145 Wn.2d 612, 619, 41 P.3d 1189 (2002).

A court violates a criminal defendant’s Sixth Amendment right of confrontation, a
right made applicable to states by the Fourteenth Amendment, when it prevents the
defendant from sufficiently cross-examining a key state witness on relevant matters
tending to show bias or motive. Davis v. Alaska, 415 U.S. 308, 315-18, 94 S. Ct. 1105,
39 L. Ed. 2d 347 (1974). Mr. Lackey contends that his trial attorney could not question
Mr. Morris about the April 9 buy because the State questioned him about only the April 2

events during direct examination.

17
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ER 611 governs the interrogation of witnesses, and subsection (b) provides that
“cross examination should be limited to the subject matter of the direct examination and
matters affecting the credibility of the witness.” ER 611(b). “[C]ross-examination of a
witness to elicit facts which tend to show bias, prejudice or interest of a witness is
generally a matter of right, but the scope or extent of such cross-examination is within the
discretion of the trial court.” State v. Roberts, 25 Wn. App. 830, 834, 611 P.2d 1297
(1980). The latitude permitted counsel on cross-examination is a matter addressed to the
sound discretion of the trial judge. State v. Ferguson, 100 Wn.2d 131, 138-39, 667 P.2d
68 (1983).

Mr. Lackey’s trial counsel limited his cross-examination of Mr. Morris to matters
related to Mr. Morris’s credibility and the April 2 buy that the State had questioned him
about during direct examination. He did not attempt to question Mr. Morris about the
April 9 buy, so the court never made a decision about whether or how to limit the scope
of the cross-examination. See RP (Mar. 26, 2008) at 205-18. The court did not, then,
deprive Mr. Lackey of his right to confront Mr. Morris.

Moreover, the trial court did not allow inadmissible hearsay by admitting the
recording of the second controlled buy. The recording is substantive evidence of Mr.
Lackey’s guilt, namely his own statements of his participation in the controlled buy and

Mr. Morris’s statements which show Mr. Lackey’s state of mind.? Thus, the tape and
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transcript are not inadmissible hearsay testimony. Castellanos, 132 Wn.2d at 102. The
confrontation clause does not then apply. Davis v. Washington, 547 U.S. 813, 823, 126
S. Ct. 2266, 165 L. Ed. 2d 224 (2006) (confrontation clause “applies only to testimonial
hearsay”).

The trial court did not abuse its discretion in admitting the wire tape and transcript.
Stenson, 132 Wn.2d at 701.

Prosecutorial Misconduct and Right to Compel Witnesses

Finally, Mr. Lackey maintains that the prosecutor failed to disclose exculpatory
material—specifically, that Ms. Halverson was not subject to prosecution.

Mr. Lackey called Ms. Halverson to testify at trial about the April 2 events. Ms.
Halverson was herself arrested in May 2007 for two counts of delivery of a controlled
substance based on events that took place on April 2 and 4. However, the State
ultimately charged her with only one count of delivery of a controlled substance, based
on events occurring on April 4. Ms. Halverson pleaded guilty to those charges. Ms.
Halverson invoked her Fifth Amendment right to remain silent when asked by Mr.

Lackey to testify at his trial. Apparently her lawyer believed she could still be charged

2 Under ER 801(d)(2), Mr. Lackey’s out-of-court statements on the tape are not
hearsay when the State offers it against him. And Mr. Morris’s out-of-court statements
on the tape are admissible under ER 803(a)(3) to show Mr. Lackey’s state of mind when
he made admissions against his own interest during the tape-recorded controlled buy.

19
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for the April 2 event. Mr. Lackey maintains that the prosecutor furthered this
misconception by insinuating that Ms. Halverson could still be prosecuted. Ms.
Halverson’s plea agreement included both charged and uncharged conduct. Mr. Lackey
now argues that the prosecutor violated her duty of candor to the tribunal. RPC 3.3; State
v. Talley, 134 Wn.2d 176, 183, 949 P.2d 358 (1998). And the prosecutor failed to
disclose exculpatory material to Mr. Lackey, as required by Brady v. Maryland, 373 U.S.
83,83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963). Mr. Lackey also claims that the prosecutor’s
actions deprived him of his Sixth Amendment right to compel witnesses. See Washington
v. Texas, 388 U.S. 14, 19, 87 S. Ct. 1920, 18 L. Ed. 2d 1019 (1967). A witness need only
be material to the case to fall within this right; she need not totally exonerate the
defendant to be material. State v. Smith, 101 Wn.2d 36, 41, 677 P.2d 100 (1984); State v.
Maupin, 128 Wn.2d 918, 913 P.2d 808 (1996).

The State responds that Mr. Lackey was not entitled to a grant of immunity for
Ms. Halverson to facilitate Mr. Lackey’s request for the court to compel her to testify.
State v. Matson, 22 Wn. App. 114, 120-21, 587 P.2d 540 (1978). The prosecutor has no
duty to grant immunity to witnesses; the prosecutor may exercise discretion over the
decision of whether to move for a grant of immunity. /d. at 119.

The State must turn over exculpatory evidence when it is “material to guilt or to

punishment.” Brady, 373 U.S. at 87. Later Supreme Court cases interpreting Brady have
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concluded that evidence is material and must be turned over “only if there is a reasonable
probability that, had the evidence been disclosed to the defense, the result of the
proceeding would have been different.” United States v. Bagley, 473 U.S. 667, 682, 105
S. Ct. 3375, 87 L. Ed. 2d 481 (1985). We review a claim of a Brady violation de novo.
United States v. Woodley, 9 F.3d 774, 777 (9th Cir. 1993).

The information regarding Ms. Halverson’s plea bargain does not qualify as
“material exculpatory evidence.” Brady, 373 U.S. at 87. The prosecutor’s opinion of the
legal effect of Ms. Halverson’s plea agreement with the State is not relevant evidence in
that it does not make a fact in consequence more or less probable. See ER 401. And it is
not material because it is not probative of an issue that is provable in Mr. Lackey’s case.
Robert H. Aronson, The Law of Evidence in Washington § 401.04[1] (4th ed. 2004).
Moreover, Mr. Lackey does not make any showing of how the prosecutor’s interpretation
of the plea agreement, had it been disclosed to the defense, would have affected the result
of Mr. Lackey’s trial. There is no Brady violation here. Bagley, 473 U.S. at 682.

Mr. Lackey also contends that the prosecutor’s actions deprived him of his Sixth
Amendment right to compel the attendance of witnesses against him. The right to present
testimony, and to compel the witness’s attendance if necessary, is a fundamental element
of due process. State v. Burri, 87 Wn.2d 175, 180, 550 P.2d 507 (1976). However, this

right is necessarily limited by the witness’s right to invoke the Fifth Amendment
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declaration that no person shall be compelled in a criminal matter to be a witness against
herself. State v. Lougin, 50 Wn. App. 376, 379, 749 P.2d 173 (1988). “This privilege
against self-incrimination includes the right of a witness not to give incriminatory
answers in any proceeding.” Id. at 380 (citing Kastigar v. United States, 406 U.S. 441,
92 S. Ct. 1653, 32 L. Ed. 2d 212 (1972)). The trial court exercises broad discretion when
it decides whether a witness’s testimony poses a genuine risk of self-incrimination. State
v. Parker, 79 Wn.2d 326, 332, 485 P.2d 60 (1971).

Here, the trial court, the State, and the defense agreed that Ms. Halverson’s
testimony, without a formal grant of immunity from the State, posed a risk of self-
incrimination. RP (Mar. 26, 2008) at 271-72. The court did not abuse its discretion
when it released Ms. Halverson from her subpoena. Id. at 272; see Parker, 79 Wn.2d at

332.
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We affirm the conviction.

WE CONCUR:

Bridgewater, J.

Hunt, J.
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Sweeney, J.



