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MEMORANDUM DECISION

Petitioner David Jones, by counsel D. Adrian Hoosier Il, appeals the January 31, 2012
order of the Circuit Court of Hancock County denying his petition for writ of habeas corpus.
Respondent Minnix, by counsel Marland L. Turner, has filed a response.

The Court has considered the parties’ briefs and the record on appeal. The facts and legal
arguments are adequately presented, and the decisional process would not be significantly aided
by oral argument. Upon consideration of the standard of review, the briefs, and the record
presented, the Court finds no substantial question of law and no prejudicial error. For these
reasons, a memorandum decision is appropriate under Rule 21 of the Rules of Appellate
Procedure.

In January of 2006, petitioner was indicted on the following four criminal counts: driving
under the influence of controlled substances with minors; two counts of child neglect creating a
substantial risk of injury; and driving under the influence of a controlled substance, second
offense. Petitioner was tried, by a jury, in August of 2006 and was convicted of two counts of
child neglect creating a substantial risk of injury and driving under the influence of a controlled
substance. Petitioner was sentenced to two consecutive terms of one to ten years of incarceration
for the convictions of child neglect creating substantial risk of injury, and to a concurrent term of
one year in jail for the lone count of driving under the influence of a controlled substance.
Following his conviction, petitioner filed a direct appeal with this Court, which was refused by
order entered on June 27, 2007. Petitioner then filed a petition for writ of habeas corpus in the
circuit court and an omnibus hearing was held on September 26, 2011. The circuit court denied
petitioner habeas relief by order entered on January 31, 2012.

On appeal, petitioner alleges three assignments of error. First, he alleges that it was error
to deny his petition for writ of habeas corpus, because the circuit court gave little weight or
consideration to the ample evidence concerning his innocence, including evidence allegedly
explaining his erratic driving pattern at the time of his arrest. According to petitioner, his trial
counsel was ineffective in failing to introduce records supporting his assertion that glass from a
recently broken windshield was blown into his eye, and the circuit court erred in discounting the
repair and medical records introduced at the omnibus hearing. In his second assignment of error,
petitioner alleges that the circuit court erred in failing to include findings of fact and conclusions
of law as to petitioner’s allegation of ineffective assistance of counsel in its order denying him
habeas relief, in violation of Rule 4(c) of the West Virginia Rules Governing Post-Conviction
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Habeas Corpus Proceedings. Third, petitioner also alleges that the circuit court failed to include
findings of fact and conclusions of law in regard to its denial of habeas relief in light of
substantial evidence introduced during the omnibus hearing that proves his innocence. This
assignment of error also focuses on the introduction of repair and medical records that petitioner
used to explain his erratic driving pattern at the time of his arrest.

This Court has previously held that

[in reviewing challenges to the findings and conclusions of the circuit court in a
habeas corpus action, we apply a three-prong standard of review. We review the
final order and the ultimate disposition under an abuse of discretion standard; the
underlying factual findings under a clearly erroneous standard; and questions of
law are subject to de novo review.

Syl. Pt. 1 Mathena v. Haines, 219 W.Va. 417, 633 S.E.2d 771 (2006). After careful consideration

of the parties’ arguments, this Court concludes that the circuit court did not abuse its discretion in
denying the petition for writ of habeas corpus. In regard to petitioner's second and third
assignments of error, a review of the order shows that petitioner’'s arguments lack merit. The
circuit court clearly addressed all of petitioner’s claims regarding alleged ineffective assistance of
counsel and also addressed the evidence which allegedly proves petitioner’s innocence. For these
reasons, the Court finds no error in regard to the circuit court’s findings of fact or conclusions of
law. Having reviewed the circuit court’s “Order” entered on January 31, 2012, we hereby adopt
and incorporate the circuit court’'s well-reasoned findings and conclusions as to the assignments
of error raised in this appeal. The Clerk is directed to attach a copy of the circuit court’s order to
this memorandum decision.

For the foregoing reasons, we find no error in the decision of the circuit court and its
January 31, 2012, order denying the petition for writ of habeas corpus is affirmed.

Affirmed.
ISSUED: May 24, 2013
CONCURRED INBY:

Chief Justice Brent D. Benjamin
Justice Robin Jean Davis
Justice Margaret L. Workman
Justice Menis E. Ketchum
Justice Allen H. Loughry Il
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IN THE CIRCUIT COURT OF HANCOCK COUNTY, WEST VIRGINIA

STATE OF WEST VIRGINIA, ex rel,,
DAVID B. JONLS, |

Petifioner,
v. CIVIL ACTION NO. 09-P-49
Original Criminal Case No. 06-F-11
JIM IELAPI, Warden,
Respondent.

ORDER

On September 26, 2011, an evidentiary hearing was held on the Petitioner’s Amended Petition

for Writ of Habeas Corpus and the State’s Motion to Dismiss the Petition. The Petitioner, David B.

Jones, was present m person and by hlS counsel D Adnan H0051er i, Esq The Respondent was
represented by Marcy J. Gnshkev:eh Esq Hanceek County Ass1s1:a11t Prosecutlng Attomey After
con31dermg all of the pleadmgs testimony, arguments, and pertment Iegal authorlhes the Cou:rt is

prepared to issue a decision as set forth below.

PROCEDURAL HISTORY
i“he Petitioner, David B. Jones, was originally indicted on-January 11, 2006 in Hancock County
Circuit Court, Case No. 06-F-11. In that indictment, ﬁe was named in four (4) counts wherein he was
charged with the offenses of: driving under the influence of controlled substances with minors; two (2)
counf.s of child neglect creating a substantial risk of injury; and driving under the influence of a
controlled substance, second offense. | |
Petitioner’s trial counsel ﬁleel an ommibus discovery moti‘on as well as a motion to suppress

illegally seized evidence. In particular, the Petitioner attempted to suppress the blood evidence arguing



that this evidence was illegally obtained through coercion. A hearing was held on the motion to
suppress which was denied by the Cowrt. A one day trial was beld on August 31, 2006. Prior to the
commencement of the trial, the Petitioner stipulated to having a prior driving under the influence
conviction in 1997 so th;at the jury would not be advised of the same at trial. Subsequently, the
Petitioner was convicted of two (2) counts of child neglect creating é substantial risk of injury and
driving under the influence of a controlled substance.
Prior to sentencing, the Petitioner filed a motion for altemnative sentence and a motion for new
trial. The Court denied both motions and imposed a sentence of imprisonment upon the Petitioner. The
; 3 Petitioner filed an appeal which was refused by the Supreme Court of Appeals. Thereafter, the
Petitioner filed his petition for habeas corpus relief. In addition, the Petitioner has previously filed
motions for reduction of sentence which were denied.

FACTUAL HISTORY

On or about September 26, 2006, a 911 call was made by Tracy Thomas who stated that she
observed the Peﬁtioner driving erratically in New Cumberland, Hancock County, West Virginia in the
area of Route 2. Tracy Thomas, a schoolteacher, stated that she observed the Petitioner’s vehicle veer

) back and forth on the road. She thought the driver niay have fallen asleep. Deputy Arthur I.. Watson, Jr.
responded to the 911 call. Afterwards, Dei)uty Watson encountered the Petitioner’s vehicle and
observed the vehicle cross the center line of the road a few times. Then, the deputy initiated an
investigatory stop. After the Petitioner’s vehicle was stopped, the deputy observed the Petitioner with
glassy eyes and sensed that the Petitioner seemed confiused. The Petitioner’s minor children, ages eight
(8) and ten (10), were passengers in the vehicle en route to school. The Petitioner was asked to exit his
vehicle so the deputy could administer field sobriety tests to the Petitioner. As the Petitioner exited the

vehicle, the deputy noticed that the Petitioner was unsteady. Subsequently, the deputy administered



three (3) field sobriety tests to the Petitioner: horizontal gaze nystagmus, one leg stand and Preliminary
Bréath Test (PBT). Although the Petitioner advised the deputy that he had a back injury, the deputy still
wanted to give him the opportunity to take the test. According to the deputy, the Petitioner failed the
horizontal gaze nystagmus and one leg stand tests; but registered a 0.000 on the PBT.
Thereafter, the Petiﬁoner was placed under arrest for DUL As a result of the PBT test registering
0.000, the deputy made the decision to take the Petitioner to the local hospital for a blood test. The
Petitioner signed a written consent to allow for the blood to be withdrawn. The results of the blood test
reflected the presence of Meprobamate and Carisoprodol (i.e., Soma). The Petitioner testified that he
. “y ingested Soma after he was arrested and prior to having his blood withdrawn at the hospital.
STANDARD OF REVIEW AND PERTINENT LEGAL AUTHORITIES
(1) “Inthe West Virginia courts, claims of ineffective assistance of counsel are to be govemed by
the two-pronged test established in Strickland v. Washington, 466 U.S. 668, 104 5. Ct. 2052,
80 L.Ed.2d 674 (1984):(1) Counsel's performance was deficient under an objective standard of
reasonableness; and (2) there is a reasonable probability that, but for counsel's unprofessional

errors, the result of the proceedings would have been different.” Syllabus Point 5, State v.
Miller, 194 W.Va. 3,459 S.E.2d 114 (1993).

(2) “In reviewing counsel's performance, courts must apply an objective standard and determine
whether, in light of all the circumstances, the identified acts or omissions were outside the
broad range of professionally competent assistance while at the same time refraining {rom

: engaging in hindsight or second-guessing of trial coungel's strategic decisions. Thus, a

L reviewing court asks whether a reasonable lawyer would have acted, under the circumstances,

as defense counsel acted in the case at issue.” Syllabus Point 6, State v. Miller, 194 W.Va. 3,
459 S.E.2d 114 (1995). :

(3) “Where a counsel's performance, attacked as ineffective, arises from occurrences involving
strategy, tactics and arguable courses of action, his conduct will be deemed effectively assistive
of his client's interests, unless no reasonably qualified defense attorney would have so acted in
the defense of an accused.” Syllabus Point 21, State v. Thomas, 157 W.Va. 640,203 S.E.2d

445 (1974).

(4) “There are three components of a constitutional due process violation under Brady v.
Maryland, 373 U.S. 83, 83 8.Ct. 1194, 10 L.Ed.2d 215 (1963), and State v. Hatfield, 169
W.Va. 191, 286 S.E.2d 402 (1982): (1) the evidence at issue must be favorable to the defendant
as exculpatory or impeachment evidence; (2) the evidence must have been suppressed by the
State, either wilfidly or inadvertently; and (3) the evidence must have been material, i.e., it



must have prejudiced the defense at trial.” Syllabus Point 2, State v. Youngblood, 221 W.Va.
20, 650 S.E.2d 119 (2007).

(5) “Errors involving deprivation of constitutional rights will be regardéd as harmless only if there
is no reasonable possibility that the violation contributed to the conviction.” Syllabus Point 20,
State v. Thomas, 157 W.Va. 640, 203 S.E.2d 445 (1974).

(6) One who charges on appeal that his trial counsel was ineffective and that such resulted in his
conviction, must prove the allegation by a preponderance of the evidence. Syllabus Point 22,
State v. Thomas, 157 W.Va. 640, 203 S.E.2d 445 (1974).

(7) A trial court lacks jurisdiction to enter a valid judgment of conviction against an accused who
was denied effective assistance of counsel and a judgment so entered is void. Syllabus Point
25, State v. Thomas, 157 W.Va. 640, 203 S.E.2d 445 (1974).

(8) “A habeas corpus proceeding is not a substitute for a writ of error in that ordinary trial error not
involving constitutional violations will not be reviewed.” Syllabus Point 4, Stare ex rel.
McMannis v. Mohn, 163 W.Va. 129, 254 S.E.2d 805 (1979).

(9) W.Va. Code § 17C-5-2 (j), states : “Any person who: (1) Drives a vehicle in this state while he
or she: (A) Is under the influence of alcohol; (B) Is under the influence of any controlled
substance; (C) Is under the influence of any other drug; (D) Is under the combined influence of
alcohol and any controlied substance or any other drug; or (E) Has an alcohol concentration in
his or her blood of eight hundredths of one percent or more, by weight; and (2) The person
while driving has on or within the motor vehicle one or more other persons who are
unemancipated minors who have not reached their sixteenth birthday is guilty of a
misdemeanor and, upon conviction thereof, shall be confined in jail for not less than two days
not more than twelve months, which jail term is to include actual confinement of not less than
forty-eight hours and shall be fined not less than $200 nor more than $1,000.”

(10) “A criminal statute must be set out with sufficient definiteness to give a person of
ordinary intelligence fiir notice that his contemplated conduct is prohibited by statute and to
provide adequate standards for adjudication.” Syllabus Point 1, State v. Flinn, 158 W.Va, 111,
208 S.E.2d 538 (1974).

(11) “Criminal statutes, which do not impinge upon First Amendment freedoms or other
similarly sensitive constitutional rights, are tested for certainty and definiteness by construing
the statute in light of the conduct to which it is applied.” Syllabus Point 3, State v. Flinn, 158
W.Va. 111, 208 S.E.2d 538 (1974).

(12) “When the constitutionality of a statutc is questioned every reasonable construction of
the statute must be resorted to by a court in order to sustain constitutionality, and any doubt
must be resolved in favor of the constitutionality of the legislative enactment.” Syllabus Point

4, State v. Flinn, 158 W.Va. 111, 208 S.E.2d 538 (1974).
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(13) “When a statute Is cloar and wnambigueus and the lugls!ative intent is plain, the statuts
should not be interpreted by the cowrts, and in such case it is the duty of the courtz not to
construe but to apply the statute,™ Syllabus Point 5, State v. Ganeral Dantel Morean Post No.

548, mens of Foreign Wars, 144 W. Va. 137, 107 8.E.2d 353 (1959).

R

7(14) ' _ “Jud:oml interpreiation of n statute s warranted only if the stutute is ambiguons and the
~ Initial step.in such interpretative inguiry iv to ascertain the legistative inteat,™ Syllatus Point 1,
Ohto Couna} Commission v. Manchin, 171 W. Va. 552, 301 8.E.2d 183 (1983),

e e

(15) “The function of an appeliate cowt when reviewing the sufficiency of the evidence to
sipport a eriminal conviction I8 to exemine the evidence admitted at trial to determine whether
i : suckie¥idence, if believed, is sufficiont to convinee a reagonable person of the defendant's guilt
! ... beyond a reasonsble doubt. Thus, the relevant inquiry ls wheiber after viewing the evidence in
' -7 theTightmost favorabls to the proscoution, eny rational trier of fuct could have found the
~ ossontial elements of the atime proved baymid 4 reasonable doubt.” Syllabua Point 1, State v.
-Ghuthrie, 194 W.Va, 657,461 S.E.2d 163 (1995),

(! 6) - “Aciiiinal defendant challenging the sufficlency of the evidence to support a
conviotion telees on a heavy burden, An appellste conrt must review alf ihe evidence, whether
direct or clronmstantial, in the light most favorable to the prosecution and must credit all
inferenoes and cmd;bi}ity aggesaments that the jury might have drawn In favor of the
praspoution, The evidénice need not be lnconsistent with every conclugion save that of guilt 2o

- long ag the jory can find gullt beyond a yeasonable doubt, Credibility determinations are for e

" - jery and not an appeliate comt, Finally, n gury verdict ghould be gel agide only when the record
“contalns no evidence, regardlead of how it is weighed, from which the juty could find guilt
beyond a reagonable douht, To the extent that our prior vases are inconsistent, they are
cxprosaly avertuled,” 8yllabws Polnt 3, Sfare v. Guihrlo, 194 W.Va, 657, 461 S.E2d 163

(1995),
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L “When a criminal defendant underiskes a sufficiency challenge, all the evidence, divect and

I ) ‘clroumatantial, must be viewed from the progecutor's coign of vantage, and the viewer must

! aogept all rensonable inferences frotn it that are consistent with the verdict. This rale requiros the
trlal couxt judge to regolve all evidentipiy conflicts and credibility questions in the prosecution's

” favor; nioxcover, a3 among compoting inferences af which two or more are plausible, the judge

" must choose the inferenco that beet fits the prozecution’s theory of guile.” Syllabus Point 2, Stare

v, LaRock, 196-W Va. 294, 470 S.E.2d 613 (1996),

[

(1 8) Wcat Virginia Codc Seotion 53-4A-1 (a) atates; “Any pexson convictéd of & othne and
incaroorated undes sontenca of imprisonment therefor who contends that there was sach a denial
" ot infringement of hls rights as to render the conviction or senfence void undex the constitution of
the United States or the constitation of this state, or both, or that the conrt was without juitsdiction
R to lmpase the sentence, or that the sentence excends the maximum authorized by law, or that the
i conviction or sentence iz otherwise subject to collnteral attack npon any gronnd of alleged envox
’ heretofors aveilable under the common law or any statutory provision af this state, may, without
paying & Tling fee, file a petition for a wilt of habeas corpia ad subjiciendum, and prosesute tho
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same, seeking release from such illegal imprisonment, correction of the sentence, the setting aside
of the plea, conviction and sentence, or other relief, if and only if such contention or contentions
and the grounds in fact or law relied upon in support thereof have not been previously and finally
adjudicated or waived in the proceedings which resulted in the conviction and sentence, or ina
proceeding or proceedings on a prior petition or petitions filed under the provisions of this article,
ot in any other proceeding or proceedings which the petitioner has instituted to secure relief from
such conviction or sentence. Any such petition shall be filed with the clerk of the supreme court
of appeals, or the clerk of any circuit court, said supreme court of appeals and all circuit courts of
this state having been granted original jurisdiction in habeas corpus cases by the constitution of
this state, or with the clerk of any court of record of limited jurisdiction having criminal
jurisdiction in this state. Jurisdiction is hereby conferred upon each and every such court of recard
of limited jurisdiction having criminal jurisdiction (hereinafter for convenience of reference.
referred to simply as a "statutory court") to refuse or grant writs of habeas corpus ad subjiciendum
in accordance with the provisions of this article and to hear and determine any contention or
contentions and to pass upon all grounds in fact or law telied upon in support thereof in any
proceeding on any such writ made returnable thereto in accordance with the provisions of this
article. All proceedings in accordance with this article shall be civil in character and shall under
no circumstances be regarded as criminal proceedings or a criminal case.”

FINDINGS OF FACT AND DISCUSSION

A. State’s Motion to Dismiss Petition

The State argues that the petition for a writ of habeas corpus must be dismissed because the
Petitioner is no longer incarcerated within the meaning éf West Virginia Code Section 53-4A-1 et seq,
as he is currently on parole, and thus, the Petitioner has no standing. In opposition, the Petitioner
contends that there is no binding authority to deny the Petitioner standing simply becaﬁse he is not
incarcerated.

West Virginia Code Section 53-4A-1 (2) states: “Any person convicted of a crime and
incarcerated under sentence of imprisonment....” As of date, the Supreme Court of Appeals has not
decided whether a writ of habeas corpus can be issued when a petitioner is on parole or probation. See,
State v. Megan S., 671 S.E.2d 734 (W.Va. 2008); Kemp v. State, 506 S.E.2d 38 (W.Va. 1997).
However, both of these cases acknowledge that many state and federal courts have determined that
parole and probation is a sufficient restriction of freedom to watrant a writ to be issued. Id. This Court

" finds that the Petitioner is currently on parole and being on parole is a sufficient restriction of freedom



(o to permit the Petitioner to proceed on his petition. Accordingljr, the Court finds that the Petitioner has
standing to continue in the prosecution of his petition for a writ of habeas corpus.

B. Petitioner’s Contentions in Support of Amended Petition for Writ of Habeas Corpus

The Petitioner sets forth several grounds in support of his Amended Petition for Writ of Habeas
" Corpus. The Court will address each of these grounds herein below.

(1) Ineffective assistance of counsel

(a) Petitioner contends that his trial counsel was ineffective by stipulating to the State 's expert

witness’s qualifications without voir dire of the expert and without properly limiting the areas

e of testimony agreed upon;

(b) Petitioner’s counsel was ineffective for failing to object to the State's witjness testimony

regarding the pharmacological effects of Soma; and

(c) Petitioner’s counsel was ineffective when he failed to move for.a mistrial after the chemist’s

testimony. |

Trial counsel, Robert Twitty, stipulated at trial that Lt. Timothy G. White is a forensic chemist
for the West Virginia State Police and can render opinions _base'd on his training and the testing that be
l \} conducted in this case. At trial, Lt. White testified that he used an instrument on the drug screen named
an EMIT and also used a gas-chromatograph spectrometer to identify any drugs. He deterined from
the testing that the submitted blood of the Petitioner contained 2.54 milligrams per one hundred
milliliters of Meprobamate and 0.5 milligrams per one hundred milliliters Carisoprodol (i.e., Soma). He
stated that according to the literature and reference material, Soma is a muscle relaxant that causes
dizziness. 1t. White opined that a side effect of Soma is a lack of coordination and even a coﬁa at high
doses. He further opined that the levels of Meprobamate and Carisoprodotl (i.e., Soma) contained in the

‘Petitioner’s blood were in the therapeutic level or range at that concentration. According to Lt. White, it



would give the desired pharmacology effects. L. White stated that the therapeutic levels for Soma is 1
milligram percent to a 4 milligram percent while the toxic level is from 3 to a 5 milligram percent. Lt.
White testified that the therapeutic and toxic levels overlap and the Petitioner’s level was close to the
toxic level. It should be noted that Mr. Twitty’s closing argument reveals that he relied on Lt. White’s
opinion as to the Petitioner’s blood level for Soma being at the therapeutic level so he could argue to
the jury that the Petitioner was not intoxicated. However, during rebuttal, the assistant prosecuting
attorney counters by arguing that the Petitioner was at the upper level of the range between therapeutic
and toxio;

The record clearly reflects that Mr. Twitty did not voir dire Lt. White; did not object to the
testimony of Lt. White regarding the pharmacological effects of Soma; ;md did not move for a mistrial
after the chemist’s testimony. Forensic chemistry can be defined as the chemical anatysis and
identification of certain physical evidence (é. g, drugs and alcohof). On the other hand, toxicology is the
study of the adverse effects that a substance might have on the human body. While it may appear on its
face that Lt. White, as a forensic chemist, may have given an opinjon beyond his field of expertise, the
allowance of the same by trial counsel was not that egregious. Li. White’s opinion as to the side effects
of Soma was based upon literature and reference material he reviewed. An examination of the regord,
in particular trial counsel’s plosing argﬁment, suggests that it was the strategy of trial counsel to use Lt.
White’s opinion to argue to the jury ‘that the Petitioner was not under the influence of a controlled
substance as the Pétitigner’s blood level for Soma was at the therapeutic level.

In réviewing counsel's performance, courts must apply an objective standard and determine
whether, in light of all the circumstances, the identified acts or omissions werc outside the broad range
of professionally competent assistance while at the same time refraining from engaging in hindsight or

second-guessing of trial counsel's strategic decisions. Thus, a reviewing court asks whether a



reasonable lawyer would have acted, under the circumstances, as defense counsel acted in the case at
issue. Syllabus Point 6, Stale V. Miller, 194 W.Va. 3,459 §.E.2d 114 (1995). Based upon the events
discussed above, the Court finds that trial counsel’s election fo stipulate to the qualifications of Lt.
White, not to object to Lt. White’s opinion regarding the pharmacolo gical effects of Soma, and not to

move for a mistrial, were strategic decisions. Therefore, trial counsel's performance was not deficient

under an objective standard of reasonablencss.

(d) Petitioner’s counsel was ineffective when he failed to make specific requests for the

videotape evidence.

Petitioner contends that his trial counsel failed to make specific discovery request for videotape

7/ gvidence, particularly of the events captured on the jail camera at the Hancock County Sheriff’s

Department on the evening of the Petitioner’s arrest. Petitioner contends that the jail camera should
have captured him taking medication at the Hancock County Sheriffs Depariment. The Petitioner
acknowledges that tﬂal counsel filed an omnibus discovery motion but argues that this motion failed to
deal with any videotape evidence. Accordmg to the testlmony of trial counsel, he would normally
request a copy of the videotape. A close examination of the omnibus discovery motion reflects that he
did inﬁlude a request to inspect and copy documents and tangible objects as provided for under W. Va.
R. Crim. P. 16(a)(1)(C). The Court is of the opinion that a videotape would be included under W. Va..
R. Crim. P. 16(&) (1) (€).

As this Court has determined that trial counsel did make arequeét for the disclosure of a
videotape, the Court must 00w determine if in fact a videotape did exist, and if so, Why was it not
disclosed by the State. At the omnibus evidentiary hearing, Detective Arthur L. Watson, Jr. testified

there was no video [camera] in his unmarked cruiser when he stopped the Petitioner’s vehicle. As to
the jail camera, trial counsel testified that there were no cameras at the jail in the area where people ate

confined as it basically shows the hallway arca. Although not raised specifically by the Petitioner, a
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review of the current record supports that no constitutional due process violation was committed by the
State under Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 .Ed.2d 215 (1963) and State V.

Hatfield, 169 W.Va. 191, 286 S.E.2d 402 (1982). Accordingly, this Court cannot ﬁnd a factual basis to
support this ground. Accordingly, counsel's performance was not deficient under an objective standard

of reasonableness.

(e) Petitioner s counsel was ineffective when he failed to subpoena records regarding: the
repairs of the Petitioner’s windshield and the Petitioner’s medical records.

According to the Petitioner, irial counsel was ineffective by failing to subpoena the records of the

repair shop to substantiate that his windshield was previously broken. In addition, the petitioner claims

* that trial counsel was ineffective by fajling to introduce the Petitioner’s medical records at trial to

explain.

Regarding the windshield documents, the Petitioner testified at trial that the windshield on his
vehicle was previously shattefed, and that the debris (from the shattered windshield) blew in his face
after he turned on the defrost. Also, the Petitioner’s father testified at trial that bis son (Petitioner) was
not intoxicated on the date in-question. |

A review of the pe‘.titioner’s, medical records reflects that the Petitioner did not complain of any
medical problems when he was at the hospital to have his blood withdrawn on September 26, 2005. |
Subsequently, on October 8, 20035, the Petitioner went to the hospital complaining that his eyes were
“hyrning” for about a week to 10 days. The hospital record for October 8, 2005 indicates that he had
amall flecks of glass on his face but no evidence of foreign body in hié eyes. In addition, Mr. Twitty’s
testimony at the evidentiary hearing suggests that the reason he did not introduce these documents was
because he had the Petitioner testify to the pertinent information contained in the documents in

question. The Court does not believe that these medical records are especially probative in support of

the Petitioner’s contention.
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Although the better practice may have been for trial counsel to introduqe these documents atrtrial
to corroborate the testimony of the Petitioner and his father, the failure to do so was not outcome-
determinative. Thus, the Court finds that this contention (the failure to subpoena the repair and medical
records), per se, does not rise to the level of a violation of a consﬁtutional right. Therefore, trial
counsel's performance was 10t deficient under an objective standard of reasonableness.

Petitioner’s counsel was ineffective in failing to address the issue of therapeutic levels of
Soma with Pefitioner’s expert. .

The Peﬁtioﬁer contends that trial counsel did an inept undertaking of preparing the petitioner’s
. expert witness, 1 awson Bernstein, M.D., for his testimony at trial. At the evidentiary hearing, Mr. Twitty
""'/testiﬁed that he retained the services of Dr. Bernstein to provide an opinion that the Petitioner was not
intoxicated and that the medication taken by the Petitioner was not beyond the therapeutic level. Despite

Mr. Twitty’s sound intentions, this particular opinion. was not clicited from Dr. Bernstein at triak. The

crux of Dr. Bernstein’s testimony was that Soma isa muscle relaxant which has a very quick onset of
gction.

At trial, the Petitioner testified that he took éoma after he was arrested because of the pain he was
experiencing from muscle spasms. One can infer that trial counsel’s decision to elicit an opinion that
I '

L J Soma has a very quick onset of action was necessary to explain why the Petitioner’s Soma level was
somewhat elevated, Although the expert’s testimony did not bolster the Petitioner’s position ‘Fhat he was
not intoxicated, it did however assist the Petitioner’s implied the(;ry of defense that it takes a short period
of time for the levels of Soma to become noticeable after ingestion.

Assuming arguendo that Dr. Bemstein did opine at trial as to the therapeutic levels of Soma, it
would not have been a pivotal factor. A review of an opinion letter dated August 4, 2006 from Dr.

Bernstein to Mr. Twitty indicates that the Petitioner suffered from an episode of involuntary intoxication

11



and that the medication taken by the Petitioner was in the upper limit of normal for therapeutic levels, but
at the lower limit for toxic levels.

Consequently, the opinion of Dr. Bernstein, as to the therapeutic levels of the medication taken by
the Petitioner, is analogous to the opinion of Lt. White. As a result, it is the Court’s opinion that trial
counsel’s failure to address the thexapeutic levels of Soma with Dr. Bernstein did not undermine the
outcozﬁe of the trial. Therefore, this Court finds that trial counsel’s performance was not deficient under
an objective standard of reasonableness.

2. Statute under which conviction was obtained is unconstitutional as it applies to the Petitioner

s Petitioner contends that the DUI statute is unconstitutional as it applies to the Petitioner. He
argues that there was never 4 determination of a substance [Soma] reaching an intoxicating measure,
and thus, his due procéss right was violated. The statute in question, W.Va. Code § 17C-5-2 (), states :
“Any person who: (1} Drives a vehicle in this state while he or she: (A) Is under _the influence of
alcohol; (B) Is under the influence of any controlled substance; (C) fs under thé influence of any other
drug; (D) Is under the combined influence of alcohol and any controlled substance or any other drug; or
(E) Has an alcohol concentration in his or her blood of eight hundredths of one percent or more, by
weight; and (2) The person while driving has on or within the motor vehicle one or more other persons
who dre unemancipated minors who have not reached their sixteenth birthday is guilty of a
smisdemeanor and, upon conviction thereof, shall be confined in jail for not less than two days nor more
than twelve months, which jail term is to include actual confinement of not less than fqrty-eight hours
and shall be fined not less than $200 nor more than $1,000.” When the constimtionailify ofa sté;tute is
questioned every reasonable construction of the statute must be resorted to by a court in order to sustain
constitutionality, and any doubt must be resolved in favor of the constitutionality of the legislative

cnactment. Syllabus Point 4, State v. Flinn, 158 W.Va. 111,208 S.E.2d 538 (1974).When a statute 18
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clear and unambiguoué and the legislative intent is plain, the statute should not be interpreted by the
courts, and in such case it is the duty of the courts not to construe but to apply the statute. Syllabus
Poirfc 5, State v. General Daniel Morgan Post No. 548, Veterans of Foreign Wars, 144 W. Va. 137, 107
S.E.Zd‘353 (1959). |
W.Va. Code § 17C-5-2 (j) is obviously a criminal statute. As such, it “must be set out with
sufficient definiteness to giv;a a person of ordinary intelligence fair notice that his contemplated conduct
is prohibited by statute and to provide adeqj.late standards for adjudication.” See, Syllabus Point 1, State
v. Flinn, 158 W.Va. 111, 208 S.E.2d 538 (1974). On its face, W.Va. Code § 17C-5-2 (j) is clear and
unambiguous as it sets forth the legislative intent to deter individuals from driving under the influence
of a controlled substance or other drug. Judicial interpretation of a statute is warranted only if the
statute is ambiguous and the initial step in such interpretative inquiry is to ascertain the legislative
intent. Syllabus Point 1, Ohio County Commission v. Manchin, 171 W. Va. 552, 301 S.E.2d 183 (1983).
Because the statute in question is unambiguous, judicial interpretation of this statute is not necessary.
For this reason, W.Va. Code § 17C-5-2 () has sufficient definiteness ‘to give a person of ordinary
intelligence fair notice that his contemplated conduct is prohibited by statute‘ and provides adequate
standards for adjudication. Consequently, the Court finds that W.Va, Code § 17C-5-2 (j) is
constitutional.
3. Refusal to subpoena witnesses

It is the Petitioner’s contention that he was denied fhe right to call his own expert witness at trial to
challenge the findings and opinion of the State’s expert as to his state of alleged intoxication. The Court
believes that this contention coincides with the Petitioner’s previous argument that trial counsel was
ineffective in failing to address the issue of therapeutic levels of Soma with Petitioner’s expett.

Although the testimony of the expert witness was not presented to the jury in the manner desired by the
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Petitioner, the Court finds that this contention (refusal to subpoena witnesses), per se, does not rise to |
the level of a violation of a oonstitutibnal right as the Petitioner did present an el)gpert witness at trial.
4. Sufficiency of evidence
The Petitioner contends that there was insufficient evidence to convict him of the State charges. In
* viewing the evidence in the light most favorable to the prosecution and giving credit to all inferences and
credibility assessments that the jury might have drawn in favor of the prosecution, a review of all the
underlying cases . shows there was sufficient evidence to convict the Petitioner.
There are several significant facts to support this finding. For instance, Tracy Thomas observed the
. “\Petitioner driving erratic.a;ﬂy by observing the Petitioner’s vehicle veer back and forth on the road. She
thought the driver may have fallen asleep. Deputy Watson test1ﬁed at trial that he observed the Petitioner’s
vehicle cross the center line of the road a few times. After the Petitioner’s vehlcle was stopped he observed

the Petitioner with glassy eyes and sensed that the Petitioner seemed confused. He also observed the

Petitioner’s two daughters, ages eight (8) and ten (10), as passengers in the vehicle. As the Petitioner exited
the vehicle, the deputy noticed that the Petitioner was unsteady. Subsequently, the deputy administered
field sobriety tests to the Petitioner, wherein he failed two (2) of the tests according to the deputy. In

k ) addition, as discussed above, there was testimony from Lt. White that the submitted blood of the Petitioner
contained 2.54 milligrams per one hundred milliliters of Meprobamate and 0.5 milligrams per one hundred
milliliters Carisoprodo! (i.e., Soma). He testified that Soma is a muscle relaxant which causes dizziness
according to his research. Alse, he was of the opinion fhat a side effect of Soma is a lack of coordination

and even a coma at high doses. Thus, the Court finds that there was sufficient evidence for a jury to convict

the Petitioner.
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CONCLUSIONS OF LAW
1. ) The Pejciti;)ﬁer irias sfanding to prosecute his petition for writ of habeas COTpus.
2. Any Grounds for Post-Conviction Habeas Corpus Relief, not raised by the Petitioner herein, are
deemed WAIVED and are therefore DENIED.

3. There was insufficient evidence presented that the Petitioner received ineffective assistance of

counsel.
4. W.Va. Code § 17C-5-2 (j) is constitutional.
5. The alleged refusal to subpoena witniesses was not a violation qf a constitutional right in this
case.
6. There was sufficient evidenoe- to cm_wict the Petitioner.
WHEREFORE, it is ORDERED, ADJUDGED, and DECREED that the Petitioner’s

Amended Petition for Writ of Habeas Corpus is hereby DENIED for the reasons set forth above.

The Clerk of the Circuit Court shall forward attested copies of this Order to counsel of record.
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