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MEMORANDUM DECISION

Petitioner Ricky Vincent Pendleton, by counsel Nicholas Forrest Colvin, appeals the April
26, 2012 order of the Circuit Court of Berkeley County denying his petition for writ of habeas
corpus. Respondent Ballard, by counsel Cheryl K. Saville, has filed a response and a
supplemental appendix.

The Court has considered the parties’ briefs and the record on appeal. The facts and legal
arguments are adequately presented, and the decisional process would not be significantly aided
by oral argument. Upon consideration of the standard of review, the briefs, and the record
presented, the Court finds no substantial question of law and no prejudicial error. For these
reasons, a memorandum decision is appropriate under Rule 21 of the Rules of Appellate
Procedure.

On May 22, 1996, petitioner was indicted on the following four felony counts:
kidnapping, malicious wounding, grand larceny, and aggravated robbery. These charges stemmed
from an incident in which petitioner and an accomplice beat Ryan Frankenberry and robbed him
of his wallet and vehicle. The beating was so severe that the victim required multiple surgeries to
correct complications from his injuries, including the insertion of numerous titanium plates and
screws in the victim’s facial bones. Following a jury trial, petitioner was found guilty on all
counts, and the jury recommended mercy in regard to his conviction for kidnapping. Petitioner
was thereafter sentenced to life imprisonment with mercy for his kidnapping conviction, a term of
incarceration of two to ten years for his conviction of malicious wounding, a period of
incarceration of one to ten years for his conviction of grand larceny, and a term of incarceration of
sixty years for his conviction of aggravated robbery. These sentences were ordered to run
consecutively to one another and consecutively to a prior federal sentence. Petitioner appealed his
convictions to this Court, which refused the same.

In October of 2003, with the assistance of counsel, petitioner filed a petition for writ of
habeas corpus in the circuit court. This petition was dismissed because petitioner was, at the time,
serving his federal prison sentence and was, therefore, not under the circuit court’s jurisdiction in
regard to habeas relief. On March 1, 2010, petitioner filed another petition for writ of habeas
corpus. After being appointed counsel, an amended petition was filed. Thereafter, petitioner filed
two more petitions for habeas relief, and the circuit court consolidated all outstanding petitions
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under one case number, 10-C-670. Because the petitions contained material differences, the
circuit court dismissed them all and granted petitioner leave to file a single amended petition. On
April 27, 2011, with the assistance of counsel, petitioner filed his amended petition for writ of
habeas corpus. On April 26, 2012, without holding an omnibus hearing, the circuit court issued an
order denying the petition.

On appeal, petitioner alleges that the circuit court erred in failing to hold an omnibus
evidentiary hearing in regard to his petition. According to petitioner, he has been denied due
process by the circuit court’s summary denial of his petition for writ of habeas corpus. Petitioner
argues that, while he raised multiple grounds in his petition, the main focus was on the
ineffectiveness of his trial counsel, Keith Wheaton. According to petitioner, his attorney was
disbarred following his representation of petitioner. Petitioner citeawger Disciplinary Board
v. Wheaton, 216 W.Va. 673, 610 S.E.2d 8 (2004), to argue that counsel’s serious errors in
judgment and misconduct spanned the time frame during which he represented petitioner. As
such, petitioner argues this is prima facie evidence of ineffectiveness and that the circuit court
erred in failing to fully develop his claim of ineffective assistance in an omnibus hearing.

This Court has previously held that

[in reviewing challenges to the findings and conclusions of the circuit court in a
habeas corpus action, we apply a three-prong standard of review. We review the
final order and the ultimate disposition under an abuse of discretion standard; the
underlying factual findings under a clearly erroneous standard; and questions of
law are subject to de novo review.

Syl. Pt. 1,Mathena v. Haines, 219 W.Va. 417, 633 S.E.2d 771 (2006). Further, West Virginia
Code § 53-4A-7(a) states, in relevant part, that

[i]f the petition [for writ of habeas corpus], affidavits, exhibits, records and other
documentary evidence attached thereto . . . show to the satisfaction of the court
that the petitioner is entitled to no relief, or that the contention or contentions and
grounds (in fact or law) advanced have been previously and finally adjudicated or
waived, the court shall enter an order denying the relief sought.

After careful consideration of the parties’ arguments, this Court concludes that the circuit court
did not abuse its discretion in denying the petition for writ of habeas corpus. Having reviewed the
circuit court’s “Final Order Denying Amended Petition” entered on April 26, 2012, we hereby
adopt and incorporate the circuit court’s well-reasoned findings and conclusions as to the
assignment of error raised in this appeal. The Clerk is directed to attach a copy of the circuit
court’s order to this memorandum decision.

For the foregoing reasons, we find no error in the decision of the circuit court and its April
26, 2012 order denying the petition for writ of habeas corpus is affirmed.

Affirmed.



ISSUED: May 24, 2013
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IN THE CIRCUIT COURT OF BERKELEY COUNTY, WEST VIRGINIA
Division IT

STATE ex rel. RICKY VINCENT PENDLETON,

Petitioner,
V. ' CIVIL CASE NO. 10-C-670
Underlying Criminal Action
Numbers: 96-F-103
JUDGE WILKES RS .
DAVID BALLARD, Warden, By oo o
Mount Olive Correctional complex, = E e
RS a1
;T R
Respondent. w e
=
. I T
FINAL ORDER DENYING AMENDED PETITION [
‘ o w -
This matter came before the Court this 2{ day of April 2012, pursuant to

Petitioner Ricky V. Pendleton’é Petition for Post-Conviction Habeas Corpus. The Court has
examined and considered the Petition, by counsel, Nich_olas F.AColvin; the Respd;ldeﬂt’s Answer
and Motion to Dismiss, by counsel, Cheryl K. Saville, Assistant Prosecuting Attorney; the
parties’ respective memoranda of law; and the pertinent legal authorities. As a result of these
deliberations and for the reasons set forth herein, the Cqurt concludes that the Petition must be

DENIED.
Procedural Backeround

i. OnMay22, 2'006, Petitioner was indicted on a four (4) count indictment for the
following felonies: kidnapping, malicious wounding, grand larceny; and aggravated

robbery. \
2. OnJuly 20, 1998, a pretrial hearing was held that continued into the morning of July 21,

1998.
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. Inthe afternoon of July 21, 1998 Petitioners trial began and lasted until July 24, 1998. At
the conclusion of the trial, a jury found Petitioner guilty of kidnapping with a |
recommendation of mercy, gnilty of malicious wounding, guilty of grand larceny, and
guilty of agg'ravated robbery.

. Pc%ition@r was subsequently sentenced to life imprisémnent with mercy on the
kidnapping conviction; 2 to 10 years imprisonment on the malicious wounding
conviction; 1 to 10 years imprisonment on the grand larceny conviction; and a term of 60
years imprisonment on the aggravated robbery convi.ction; all of which were ordered to
run consecutively to each other and consecutively to a prior United States Government
sentence that the Petiﬁoner had recejved.

. The Petitioner made a direct appeal with the assistance of counsel claiming (1) that the
length of sentence violated the cruel and unusual punishment protections of the Highth

| Amendment to the United States Constitution aﬁd Article III Section 5 of the West
Virginia Constitution, (2) eﬁor by allowing a juror who was an acquaintance of the
victims grandfather to remain on the jury panel, and (3) error in admitting a tape recorded
: statel_ﬁent of the Petitioner into evidence. The Petition for Appeal was refused by the
West Virginia Supreme Court of Appeals. |

. | On October 1, 2003, Petitioner, with assistance of counsel, filed for Post-Conviction
Habeas Corpus Relief. This Petiﬁoﬁ was dismissed because the Petitioner was currently
still serving the United States Government sentence, and therefore, ﬁot under this Court’s

jurisdiction for Post-Conviction Habeas Relief,
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7. On March 1, 2010, Petitioner filed a Petition for Writ of Habeas Corpus. Petitioner also
moved for appointment of counsel. By order of the Coutt, Counsel was appointed and an
Amended Petition was ordered, which was later filed.

| 8 On August 11, 2010, Petitioner filed a second Petition for Writ of Habeas Corpus.

9. Thereafter, the Court Ordered consolidation of these tv;ro cases under case number 10-C-
670.

10. On-Aug'ust 20, 2010, Petitioner filed a third Petition for Writ of Habeas Corpus.

11, Thereafter, the Couﬁ ordered consolidation of this case under case number 10-C-670.

: : .

12. Tinding that there were three Petitions which contaiged material differences which did
not allow any one petition to be “sworn to affirmatively as true and correct,” the Court
dismissed the Petitions filed and granted leave to the Petitioner to file a single Amended
Petition and Losh List.

13. On April 27, 2011, with the assistance of counsel, Petitioner filed the instant Amended

Peﬁtion and Losh list under case number 10-C-670.

Findings of Fact Relevant to Petitioner’s Claims’

{. The indictment in this matter was reviewed by the Trial Court and found to be sufficient
under Article II1, Section 14 of the West Virginia Constitution, the West Virginia Rules
of Criminal Procedure, and related authorities.

2. The indictment read, in pertinent part, as follows:

1 These facts are found from the Court File for Berkeley County Case Number 96-F-103, the Transcripts, and the
evidence introduced at trial. :
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Count II

“The Grand Jurors aforesaid upon their oaths aforesaid do
further present that RICKY VINCENT PENDLETON, on
the  day of November, 1995, in the said County of
Berkeley and the State of West Virginia, did unlawfully,
feloniously, and maliciously make an assault upon one
Ryan Bealman Frankenberry, and with intent to cause
bodily injury to Ryan Bealman Frankenberry, then and
there to maim, disfigure, disable, or kill, in violation of -
Chapter 61, Article 2, Section 9(a) of the Code of West
Virginia, against the peace and dignity of the State.”
Count IIT :

“The Grand Jurors aforesaid upon their oaths aforesaid do
further present that RICKY VINCENT PENDLETON, on
the _ day of November, 1995, in the said County of
Berkeley and the State of West Virginia, did unlawfully

_and feloniously steal, take and carry away; to-wit one red in
color 1987 Porsche Z5, West Virginia License 811039,
VIN WP0AA09ZAIINA56863 with the intent to deprive the
owner permanenily thereof, the goods, effects and property
of Ryan Bealman Frankenberry, in violation of Chapter 61,
Article 3, Section 13(a), of the Code of West Virginia,
against the peace and dignity of the State.”

Count IV

“The Grand Jurors aforesaid upon their oaths aforesaid, do
farther present that RICKY VINCENT PENDLETON, on
the  day of November, 1995, in the said County of
Berkeley and State of West Virginia, did unlawfully,
feloniously and did violently steal, take, and carry away the
goods and property of Ryan Bealman Frankenberry, in
violation of Chapter 61, Article 2, Section 12 of the Code
of West Virginia, against the peace and dignity of the
State.”

3. Trial counsel in this matter was Keith L. Weaton (hereinafter Trial Counsel), who was

appointed after a breakdown in the attomey-client relationship with the Public Defender’s
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Office. Upon being appointed, Trial Counsel requested, and was granted, a continuance

in order to have time to better prepare for trial.

4. During the pre-trial stage, Trial Counsel filed several pre-trial motions, including:

a.

b.

d.

€.

a motion to compel discovety,

a motion for grand jury transcripts,

a motion to dismiss thg: indicﬁnent; wherein Triai Counsel argued that the
contents of the indictmént were insufficient,

several motions in limine, and

a motion for a change in venue.

5. At some point, either at the beginning of the Pre-trial hearing, or just prior. The State

made a motion for a continuance which was denied after objection by Petitioner.

At the Pre-Trial hearing the Court heard and Petitioner’s Trial Counsel argued several

issues, including:

a.

b.

Petitioner’s motion to dismiss the indictment which was denied after argument.
Petitioner’s motion in limine to prevent the state from usling prior convictions
which was agreed to by the parties after argument and discussion on the record.
Petitioner’s motion in Jimine to prevent the state from introducing photo graphs of
the victim’s injuries, which was denied after a review and argument.

Petitioner’s motion for a cﬁange of venue, which, after argument, was taken under
advisement until the seating of the jury (at which time it was denied).

Evidentiary issues regarding the Pefitioner’s recorded statement were taken up

and the Court took evidence. . Petitioner’s Trial Counsel argued ‘forr suppression

due to hearsay and that it was not voluntary because he was injured and possibly
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on medication. The state also made arguments. The Court ruled that the
statement was admissible. |
7. Ttis clear from the discussions on record that while it is possible Trial Counsel could
have used. more time to prepare, Petitioner bad mnsisted upon going forward with the trial
as scheduled in July of 1998 (excepting his late request for continuance after adverse
) rulings, see § 7, infra). The trial court had found Petitioner to be making decisions
regarding his opposition to conﬁnuances knowingly and voluntarily.
8. Next, Petitioner moved to continue the trial just after the Pretrial hearing and immediately
before seating the jury for the trial. The Court denied this motion after argument and

objection by the state.

9. At the trial, the State called the following persons who gave testimonial evidence and

through whom the State introduced exhibits tnto evidence:
a. Ryan Frankenberry, the victim,
b. Zachary Davis, a witness,
c. Douglas fu;njc, a witness,
d. John Stamat, a witness who found the victim on the road,
e. Trooper Charles Porter, an investigating officer,
£ Barbara Frankenberry, joint owner of the vehicle and who testified to its worth
and condition,
g. Ryan Hines, a nurse who cared for the ﬁctim,
h. Dr. Martin Morse, a freating physician,
i. Dr. Kenneth Banks, a treating physician,

j. Dr. Gregory Allen, a treating physician,
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k. Robert Hartman, a nurse who cared for the victim,
1. Trooper Jeffrey Phillips, an investigating officer,
m. David Miller, a forensic DNA analyst, and
n. Detective Marshall Cradock, an iﬁvestigating officer.
10. The Petitioner called two witnesses who offered testimonial evidence: Trooper David
Boober, an investigating officer; and Jacqueline Pendleton, mother of the. Petitioner.
11. Petitioner’s Trial Counsel cross-examined many of the State’s witnesses and argued legal
points including eviaenﬁary issues and a motion for judgment of acquittal.
12. The trial by jury revealed following fe}cts which constituted Petitioner’s crime.

On or about Novemmber 28, 1995, the Petitioner and his co-defendant, David
Gibson, asked the victim, Ryan Frankenberry, for a ride in his 1987 Porsche 924. Once

on Fish Hatchery Road in Inwood, Berkeley County, West Virginia, they instructed the
victim to pull off of the road where Mr. Gibson grabbed the victim in a head}ock pulling
him out of the car through the passenger door. Petitioner and Mr. Gibson then proceeded
to brutally beat the ﬁctim in the face and head, causing him to lose consciousness. Mr.
Frankenbesry was placed back into his vehicle and driven to an abandoned structure near
Moler’s Crossroad in Jefferson County, West Virginia. After.being left there by
Petitioner and Mz, —Gibson, M. Frankenberry was able to get himself out of the structure
and to the nearest road where a passing motorist saw him and assisted him by taking him
to Jefferson Memorial Hospital.

Mz, Frankenberry was in-and out of consciousness during this entire period.
Because the Petitioner and Mr. Gibson had stolen Mr. Frankenberry’s wallet containing
his identification, cash, and credit cards as \;veli as his 1987 Porsche 924, Mr.
Frankenberry’s identity had to be independently determined. Mr. Frankenberry was alert
enough at the hospital to tell officials his name, Mr. Frankenberry was flown to Fairfax
Hospital in Virginia after a brief period of evaluation and stabilization at Jefferson
Memonal Hospital. His ] 1113111‘168 were severe and have required multiple surgeries. They

mciuded multiple soft tissue injuries such as facial lacerations to his chin and around his
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13.

eyes and some intra-oral lacerations to his lips and a complex Taceration of his tongue.

Several of Mr. Frankenbe:fry’s teeth had been knocked out in the attack. Mz.

Frankenberry also suffered fractures to his jaw, both cheek bones, and both sets of eye

bones. In addition to multiple fractures, the bones in his face were also displaced, such
that he had to have his remaining upper and lower teeth wired together as well as having
approximately 10 titanium plates and approximately 38 titanium screws utilized to fixate
his bones and features in the proper orientation. Reconstructive surgeons also used a
material called cylastic to rebuild Mr. Frankenberry’s orbits. Mr. Frankenbeny
experienced partial losses in eyesight and hearing.

Mr. Frankenberry’s Porsche was recovered by the New Jersey State Police
following a high-speed chase on the New Jersey turnpike whereir Mz, Gibson lost control
of and crashed the vehicle, and Mr. Gibson and the Petitioner fled on foot from the
meckage. Mr. Gibson and the Petitioner then had a stand-off with New Jersey law
enforcement, resulting in M. Gibson being fatally shot and the Petitioner being shotin

the arm.,

The jury was instructed by the Court with instructions which were based upon those

submitted by the parties.
a. The instructior_l given regarding aiding and abetting follows:

The Court instructs the jury that a person who is the absolute
perpetrator of a crine is a principal in the first degree. The Court
further instructs the jury that a person who is actually or
constructively present at the scene of a crime at the same time as
the criminal act of the absolute perpetrator, who acts with shared
criminal intent, contributing to the criminal act of the absolute
perpetrator, is an aider and abettor and a principal in the second
degree, and as such may be criminally liable for the criminal act as
if he were the absolute perpetrator of the crime. Actual physical
presence at the scene of the criminal act is not necessary where the
aider and abetior was constructively present at a convenient
distance at the time and place of the criminal act, acting in concert
with the absolute perpetrator. However, you are cautioned that
merely witnessing a crime without intervention therein does not
make a person a party to its commission unless his interference
was a duty, and his non-interference was designed by him and
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operated as an encouragement to or protection of the absolute
perpetrator of the criminal act.

b. The Petitioner was allowed to review the jury instractions and made no objection
at irial to this instruction. - |

14. The jury returned a verdict as follows: (1) guilty of kid_napping with a recommendation
of mercy; (2) guilty of malicious wounding; (3) guiity of grand larceny; and (4) guilty of
aggravatéd robbery. |

15. Petitioner, through Trial Counsel, made several post-trial motions. The Court heard
argument on these at a separate hearing. The Court denied these motions.

16. At sentencing, Petitioner called two witnesses to testify: J acqueiine Pendleton, his
mother, and Rev. Cornell Herbert, Assoc. Pastor at Zion Baptist Church in Charles Fown,

WV. The State presented a statement, written by the victim, and read by the victim’s

father. The Court then sentenced the Petitioner as laid out in Procedural Background, 3,

supra.

Conclusions of Law

This matter comes before the Court upoﬁ Pétitioner’s Petition for Writ of Habeas Corpus.
After proper review the Court finds that the Petition must bé DENIED and there is no need for an
evidentiary hé%ing.
This Court has preﬁously appointed counsel, who filed an amended petition, and
subsequent to an initial review the Couut has ordered the respondent to file an answer. At this
- point in the proceedings the Court is to review the relevant filings, affidavits, exhibits, recor&s

and other documentary evidence attached to the Petition to determine if any of Petitioner’s
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claims have merit and demand an evidentiary hearing to determine if the Wit should be granted.

Otherwise, the Court must issue a final order denying the Petition.

The procedﬁre surrounding petitions for writ of habeas corpus is “civil in character and
shall under no circumstances be regarded as criminal proceedings or a criminal case.” W. Va.
Code § 53-4A-1(a); State ex rel. Harrison v. Coiner, 154 W. Va. 467 (19.70). A habeas corpus
proceeding is markedly different from a direct appeal or writ of error in that only errors

involving constitutional violations shall be reviewed. Syl Pt. 2., Edwards v. Leverelte, 163 W.

Va. 571 (1979).
“If the petition, affidavits, exhibits, records and other documentary
evidence attached thereto, or the return or other pleadings, or the
record in the proceedings which resulted in the conviction and
sentence . . . show to the satisfaction of the court that the petitioner
is entitled to no relief, or that the contention or contentions and
grounds (in fact or law) advanced have been previously and finally

adjudicated or waived, the court shall enter an order denying the
relief sought.” W. Va. Code § 53-4A- 7(a)

If the Court upon review of the petition, exhibits, affidavits, cﬁ other documentary
evidence is satisfied that Petitioner is not entitled to relief the Court may deny a petition for writ
of habeas corpus without an cvidentiary hearing. Syl Pt. 1, Perdue v. Coiner, 156 W. Va. 467
(1973); State ex rel. Waldron v. Scott, 222 W. Va. 122 (2008). Upon denying a petition for writ
| of habeas corpus the Court must make specific findings of fact and conclusions of I1aw as to each
contention raised by the Petitioner, and must also provide specific findings as to why an
evidentiary hearing was unnecessary. Syl Pt. I, State ex vel. Watson v. Hill, 200 W. Va. 201
(1997); Syl Pt. 4., Markley v, Coleman, 215 W. Va. 729 (2004); R. Hab, Corp. 9(2). On the
other hand, if the Court finds “probable cause to believe that the petitioner may be entitled to
some relief . . . the court shall promptly hold a hearing and/or take evidence on the contention or

contentions and grounds (in fact or law) advanced . . . .7 W. Va. Code § 53-4A-7(2).
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When reviewing the fneﬁts of a petitioner’s contention, the Court recognizes that “there
is a strong presumption in favor of the regularity of court proceedings and the burden is on the
person who alleges irregularity to show &fﬁnnatiyeiy that such irregularity existed.” Syl Pt. 2,
State ex rel. Scott v. Boles, 150 W. Va. 453 (1966). Furthermore, specificity is required in
habeas pleadings, thus a mexe recitation of a ground for relief without detailed factual support
will not justify the issuance of a writ or the holding of a hearing. W. Va. Code § 53-4A-2; Losh
. McKenzie, 166 W. Va. 762,771 (1981). “When é circuit court, in its discretio_n, chooses to
dismiss a habeas corpus allegation because the petition does not provide adequate facts to allow
the circuit court to make a “fair adjudication of the matter,” the dismissal is without prejudice.”
Markley v. Coleman, 215 W. Va. 729, 734 (2004), see R. Hab. Corp. 4(c). However, rather than
dismissing without prejudice the court may “summarily delnyj ﬁnsupported claims that are -
randomly selected from the list of grounds,” laid oﬁt in Losh v. McKenzie. Loshv. McKenzie,
166 W. Va. 762, 771 (1981); Markley v. Coleman, 215 W. Va. 729, 733 (2004).

Tn addition to a review on the merits, the Court must determine if the contentions raised
by the petitioner have been previously and finally adjudicated or waived. “West Virginja Code §
53-4A-1(b) (1981) sftates that an issue is ‘previously and finally adjudicated’ When,\ al some
point, there has been ‘a decision on the merits thereof after a full and fair hearing thereon’ with
the right to appeal éﬁch decision having been exhausted o1 waived, ‘unless said decision upon the
merits is clearly wrong,”™ Smith v. Hedrick, 181 W. Va. 394, 395 (1989). But, a “rejection ofa
petition for appeal is not a decision on the merits precluding all future consideration on the issues
raised therein . . .7 Syl Pt. 1, Smith v. Hedvrick, 181 W. Va. 394 (1989). I.:io%Never, “thereis a
rebuttable presumption that pétitioner intelligently andlknowingly waived any contention or

ground in fact or law relied on in support of his petition for habeas corpus which he could have
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advanced on direct appeal but which he failed to so advance.” Syl. Pt. 1, Fordv. Coiner, 156 W.
Va. 362 (1972). In addition, any grounds not raised in the petition f;)r habeas corpus are deemed
waived. Loshv. McKenzie, 166 W. Va. 762 (1981).

As noted above, .the direct appeal in this matter was refused and this is the first post-
conviction habeas corpus proceeding for the Petitioner, so preclusion of claims based.upon final
adjudiéatioii is not at issue here. See W.Va. Code 53-4A-1(b); Bowman v. Levereile, 289 S.E.2d
435 (1982); Smith v. Hedrick, 382 S.E.2d 588 (1989); Losh v. McKenzie, 277 S.E.2d 606 (1981).
As to the claims raised by the Petitioﬁer, the Court is satisfied based on the pleadings and
exhibits that the Petitioner is entitled to no relief, and below the Court will discuss the grounds

for its denial of each contention and its determination that no evidentiary hearing is required in

this matter.

I  Sufficiency of the Indictment .

Petitioner claims the indictment was so deficient under Article IT1, §14 of the West
Virginia Constitution, that it mefits reversal of his conviction. This claim should be deniecll
because it has been waived and Jacks merit. |

The Court initialiy notes that this claim ilas heen waived. While this was argued by Trial
Counsel, Petitioner failed to allege this as error-in his direct appeal to the West Virginia Supreme
Coutt of Appeals. Any ground that a habeas petitioner could have raised on direct appeal, but

did not, is presumed waived.. Syl. Pts. 1 & 2, Ford v. Coiner, 156 W. Va. 362, 196 §.E.2d 91

? The numbered sections below correspond with those in the Petitioner’s Brief. They are in order ingofar as they
contain some legal or factual support. However, Sections IX - XX and KX — XX VI are taken up in one section

found at the end of this discussion.
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(1972). So, the f’eﬁtioner is no£ entitled to an evidentiary hearing and the claim here must be
dented on the grounds of waiver.

Notwithstanding, Petitioner’s waiver of this claim, the Court finds that the claim has no
merit. Pefitioner claims that the indictment is so “utterly deficient” that the conviction should be
reversed.? Petitioner’s contention here is that Counts Il and iII léck specificity, that Count IV’s
use of “violently” to signify an aggr&;,;\fa’ted robbery is iﬁadequate, é,nd that Count I'V lacks the -
necessary elements because it does not contain the elements for larceny as an element of robbery.

% An indictment is sufficient under Article ITI, §14 of the West Virginia Constitution and
W.Va.R.Crim. P. 7(c)(1) if it (1) states the elements of the offense charged; (2) puts a defendant
on fair notice of the charge against which he or she must defend; and (3) enables a defendant to
assert an acquittal or conviction in order to prevent being piaced twice in jeopardy.” Syl. Pt. 6,
State v. Wallace, 205 W.Va. 155, 517 S.E.2d 20 (1999). “An indictment need only meet
iminimal constitutional standards, and the sufficiency of an indictment is determined by practical
rather than technical considerations.” Syl. Pt, 3, Id. “The requirements set forth in
W Va.R.Crim. P. 7 were designed to eliminate technicalities in crimiﬁal pleading and are to be
congtrued to secure simpiicitgf in procedure:” Syl. Pt. 4, Id.

- Petitioner’s specificity arguments are without merit. The Court finds that the indictment
clearly constitutes gpiain and simple staterent which meets the Wallace elements. 205 W.Va.
155. Further, Petitioner’s grgufnents regarding Count IV are without merit. No particular form
of words is required for an indictment so long as the accused is adequately informed of the
nature of the charge. See, Wallace, 205 W.Va. 155. The Court finds that the use of the word

“violently” as it appears in the indictment is sufficient to give notice of the charge of aggravated

3 The indictment is recited, in pertinent part, at Findings of Fact Relevant to Petitioner’s Claims, 2, supra.
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robbery. Also, Petitioner’s argument that all of the elemeﬁts for larceny must be inclu&ed is
without merit. Count IV of the indictment stated all of the elements of the offense it charged,
and the Court finds that it is sufficient under the sﬁandard.

Accordingly, the C;)urt finds ﬂ_le indictment legally sufficient. Therefore, Petitioner is not

entitled 1o an evidentiary hearing and this claim must be denied.

1.  Assistance of Counsel

Petitioner claims that Trial éomsel was constitutionally deficient in six ways (:referréd o)
herein as contentions under this claim): failing to object to the indictment, failing to seek
suppression of Petitioner’s statement, failing to Tequest a continuance to better prepare for trial,
failing to call a material witness, failing to make requisite é)bj ections, and last Petitioner argues
that Trial Counsel’s license to practice law later being annulled is prima facie evidence of
ineffectiveness. Each of these contentions and this cléim should be denied because they
individually, and as a whole, lack merit.

Both the Sixth Amendment to the Constitution of the United States and Article ITI, §14 of
the ‘Consﬁtution of West Virginiﬁ assure not only the assistance of counsel in a criminal
proceeding but that a defendant should receive “competent and effective assistance of counsel.” .
State ex vel. Sz:rogen v, Trent, 196 W. Va. 148, 152 (1996). In order to evaluate whether a
defendant has received competent and effective assistance from their counsel West Virginia has
adopted the two pronged test established by the United State Supreme Couﬁ in Strickland v.
Washington. In order to prevail on a claim of ineffective assistance of counsel a petitioner under
the two-prong test must show: “(1) Counsel’s performance was deficient under an objective

standard of reasonableness; and (2) there is a reasonable probability that, but for counsel’s
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unprofessional errors, the result of the proceedings would have been different.” Syl. Pt. 5, State
v. Miller, 194 W. Va. 3 (1995) (referencing Strickland v. Washington, 466 U.S. 668 (1984))
(hereinafter “Strickland test”). “In reviewing counsel’s performance, courts must apply an
objective standard and determine whether, in light of all the circumstances, the identified acts or
omissions were outside fhe broad range of professionally compétent aésistance while at the same
time refraining from engaging in hindsight or second-guessing of trial counsel’s strate gic
decisions. Thus, a reviewing coutt ésks whether a reasonable lawyer would have acted, under
the circumstances, as defense counsel acted in the case at issue.” Syl Pt 6, Statev. Mz‘ller; ;94
W. Va. 3 (1995); Syl. Pt 2, State ex rel. Strogen v. Trent, 196 W. Va. 148, 152 (1996). Undera
consistent policy shown by the West Virginia Supreme Court of Appeals and the United States
Supreme Court the analysis under ineffective assistance of counsel “must be highly deferential
and prohjbiﬁﬁg ‘intensive scrutiny of counsel and rigid requirements for acceptable assistance.””
© State v. Miller, 194 W. Va. 3, 16 (1995) (citing Strickland v. Washington, 466 U.S, 668, 689-90
(1984)). “Where a counsel's performance, aftacked as ineffective, arises from occurrences
involving strategy, tactics and arguable courses of action, his conduct will be deemed effectively
assistive of his client's interests, unless no reasonably qualified defense attorney would have so |
acted in the defense of an accused.” Syl. Pt. 21, Stare v. T homas, 157 W. Va. 640, 203 S.E,Zd
445 (1974). The Petitioner’s six contentions will be addressed in turn.
Petitioner’s first contention under this claim of ineffective assistance of counsef is that
Trial Counsel failed to object to the contents of the indictment: this is simply untrue. Trial
Counsel filed a written motion to dismiss the indictment, and he subsequently argued that motion
before the Court at the pre-trial hearing held on July 20, 1998. See Fizidings of Fact Relevant to

Petitioner’s Claims Y 4(c), supra. Accordingly, this contention is untrue and therefore without
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merit. So, Petitioner is not entitled to any relief, and the Court sees no need for an evidéntiary
hearing thereon. |

Petitioner’s second contention under this claim of ineffective assistancé of counsel is that
Trial Counsel failed to seek suppression of Petitioner’s statement made to the New Jersey State
" Police: this is simply untrue. At the prétrial hearing, the Court heard testimony from the-officer
who took the statement and also listened to the two and a half hour statement. After which, Trial
. Counsel drgued for suppression on two grounds: (1) that the statement was nol a confession and
was therefore not admissible based upon a hearsay exception and (2) that the statement of the 7
Petitioner was not knowing or voluntary based upon his then-recent injury and possible
medications that he had been given at the hospital. See Findings of Fact Relevant to Petitioner’s
Claims Y 5(6), supra. Accordingly, this contention is untrue and therefore without merit. 5o,
Petitioner is not entitled to any relief, and the Court sees no need for an evidentiary hearing
thereon. |

Petitioner’s third comtention under this claim of ineffective assistance of counsel is that
Trial Counsel féiled to request a conﬁnuance to better prepare for trial: this is simply unfrue.
Trial Counsel first requested and was granted a continuance which moved the trial from June 9,
1998 to July 21, 1998. See Findings of Fact Relevant to Petitioner’s Claims § 3, supra. Further,
at the Pre-irial hearing on July 21, 1998, it was clear that Petitioner had insisted on going
forward on that day. See Findings of Fact Relevant fo Petitioner’s Claims ¥ 5, supra. After tﬁe
Court made rulings in the pretrial and just before seating a juxy, Trial Counsel informed the
Court that Petitioner had told him that he now wants a continuanée, and so Trial Coﬁnsel moved
therefore. The Court denied the motilon due, in part, to its lateness. See Findings of Fact

Relevant to Petitioner’s Claims § 7, supra. Accordingly, this contention is untrue and therefore
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without merit. So, Petitionet is not entitleAd to any relief, and the Court sees 1o need for an
evidentiary hearing thereon.

Fetitioner’s fourth contention under this claim of ineffective assistance of counsel is that
Trial Counsel failed to call a materiél witness on behalf of the Petitioner: this coniention is
withfl)ut merit under the standard. In certain cases, an atiorney’s assistance may be presumed to
be ineffeoﬁve, such as where an attorney entirely fails to subject the prosecution’s case 10
adversarial testing. United States v. Cronic, 466 U.S. 648, 659 (U.S. 1984). To establish a
violation under Cronic, a petitioner must demonstrate that he or she sufferéd the equivalent of a
complete absence of counsel. State ex rel. Daniel v. Legursky, 195 W. Va. 314, 325 (1995).
' Petitioner argues that he made Trial Counsel aware of Bernard Donaldson, who would testify
that Petitioner told him earlier that Petitioner was planning on hearing to the Martinsburg Mall
on the date of the commission on the crimes. However, the fact that the Petitioner may have told
another person at an earlier time that he was going to go to the mall does nothing to negate the
Petitioner’s later intent to commit of actizal commission of the crimés._Fu:rther, the evidence at
trial in the case was quite overwhelming. See Findings of Fact Relevant to Petitioner’s Claims -
T 11, sypra. With these two fa.ctors, it is impossible for the Court to find that either prong of the
Stricklond analysis has been ﬁlet. Syl. Pt 5, S;.fare v, Miller, 194 W. Va. 3. The Petitioner fails to
show how Trial Counsel’s decision was deﬁcien£ under an objective staﬁdard of reasonableness
and how it reasonably could bave caused a different outcome. Nor can this be considered the
situation laid out in Legursky. 195 W. Va. 314. This 1s exactly the type of decision which

involves “strategy, tactics and arguable courses of action.” Syl. Pt. 21, State v. Thomas, 157 W.

Va. 640. So, it should be deemed effective. Id. Therefore, this contention is without merit.

\
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Accordingly, Petitioner is not entitled to any relief, and the Court sees no need for an evidentiary

hearing thereog.

Petitioner’s fifth contention under this claim of ineffective éssistance of counsel is that
Trial Counsel failed to make requisite objections 1o preserve all relevant issues for appeal: this
" contention is partially unirue and wholly without merit. Petitioner c}aim; here that Trial Counsel
did not object to contents of the indictment, to the defective jury instructions, to issues of double
jeopardy, nor to the sﬁppression of Petitioner’s statement. However, as noted above, Trial
. Counsel did in fact object to the contents of the indictment and to the admissibility of the
Petitioner’s statement. In fact, several evidentiary objections were made by Trial Counsel
throughout the pre-trial hearing and the trial. Clearly Petitioner can mect neither prong of the
Strickland analysis. Syl Pt. 5, State v. Miller, 194 W. Va. 3. In fact, Petitioner’g; contention lacks
any further specificity. It amountsto a “mere recitation” of a ground for relief ““Withoﬁt detailed
factual support,” and so it “will not justify the issuance of a writ or the holding of a hearing.” W.
Va. Code § 53-4A-2; Losh v. McKenzie, 166 W. Va. 762, 771 (1981). Therefore, this
confention is without merit. Accordingly, Petitioner is not entitledAtoA any relief, and the Court
sees no need for an evidentiary hearing thereon.

Petitioner’s sixth contention under this claim of ineffective assistance of counsel is that
there is prima facie evidence of ineffective assistance of counsel because Trial Counsel’s license

to practice law was later annulled.

In Lawyer Disciplinary Bd. v. Wheaton, 216 W.Va. 673, 610 S.E.2d 8 (2004), the W.Va.
Supreme Court adopted the recommendations of the Lawyer Disciplinary Board (hereinafter
“Board™) and annulled Trial Counsel’s license to practice law. In that case, the Court reviewed

complaints which led to Trial Counsel’s thirty-one violations of the Rules of Professional
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Conduct, as found by the Board and not challeng‘ed by Trial Counsel on appeal of this ruling.
Tnstead, Trial Counsel contested the séncﬁon recommended by the Board.

Jt is concerning to the Court that Trial Counsel’s violations of the Rules of Professional
Conduct were during the same time period as hevwas handling this matter, and were S0 gHevous

as to warrant annuiment.of his license. However, looﬁng at the totality of this éituation,
Petitioner’s arguments are unpersuasi\}e. Trial Counsel’s violations which led to this anmalment
were all in connection with civil cases, none wese for violations regarding his criminal case

_ work. The Court finds this unrelated to Trial Counsel’s performance at trial. Also, Petitioner’s
a;'fgument here is not supported by any facts regarding specifically what Trial Counsel did or |
failed to do, excépting ihose contentions already examined and found merittess by this Court,
supra. Last, 2 review of the transcripts reveals that on its face Trial Counsel’s performarce
appears more than adequate. Therefore, the Court finds this contention to be without merit.
Accordingly, Petitioner is not entitled to any relief, and the Court sces 10 need for an evidentiary
hearing thereon.

The Court finds that none of Petitioner’s contentions under this claim of ineffective
assistance of covmnsel to have merit. There is also clearly no cumulative effect entjtling Petitioner -
to relief. In fact, at the close of sem:encing, fhe trial court asked the Petitioner about having Trial -
Counsel appointed for his appeal, and the Petitioner indicated to the Court that Mr. Wheaton was

satisfactory to him. For these reasons, the Court can find no cumulative effect; so, Petitioner is

not entitled to any relief, and the Court sees no need for an evidentiary hearing thereon.
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Il Suppression of Petitioner’s Statement

Petmoner s olaim here is that his waiver of his Miranda rights and his statement to the
New Jersey Police was not 1(119wmg, intelligent and voluntary because he was receiving
treatment at the time; so, they should have been suppressed in violation of his due process rights.
This claim should be denied because it lacks merit.

This issuc was previously adjudicated by the trial court prior to trial. In order to prevail
on an issue previously adjudicated during the criminal pfoceeding, the petitioner must prove that
the trial court’s ruling is “cleaﬂy wrong”. W.Va. Code § 53-4A-1(b)..

It is well séttied that before a custodial interrogation by the police a Defendant must be
informed of and intelligently waive certain constitutional rights: known as the Miranda

warnings. See, Miranda v. Arzzona 384 U.S. 436, 86 S.Ct. 1602, (1966); State V. Randolph, 179
W.Va. 546,370 S.E.2d ’74.1 (1988). Further, “la] oonfessmn that has been found to be
involuntary in the sense that it was not the product of the freewill of the defendant cannot be
used by the State for any purpose at trial.” Syl., Randolph, 179 W.Va. 546.

The record in this matter clearly reflects that the Petitioner was read and reminded of his
Miranda rights and asked if his statement was voluntary repeatedly throughout the taking of his
staternent (including at least three sets of Miranda warnings and three confirmations of the

voluntariness of Petitioner’s statement). Further, the record and the recordings reflects that
petitioner was fully conscious and able to verbally answer questions. The Officer taking the
staterment also testified to Petitioner’s clear mind and demeanor during the conversation. Just as

the trial court found; the record plainly shows that Petitioner’s statements given 0 the Police a;ld
his waiver of Miranda rights, were yoluntary, knowingly, and intelligently given without threat,

promise, Of coercion.
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Therefore, this contention is without merit. Accordingly, Petitioner is not entitled to any

relief, and the Court sees B0 need for an evidentiary hearing thereon.

IV. Sufficiency of the Evidence

Petitioner claims here that the evidence at trial was insufficient to sustain the verdicts by
the jury. This claim should be denied because it has been waived and lacks merit.

The Court initially notes that this claim has been waived. The Petitioner failed to allege
this as error in his direct appeal to the West Virginia Supreme Court of Appeals. Any ground
that é habeas petitioner could have saised on direct appeal, but did not, is presumed waived. Syl.
Pts. 1 & 2, Ford v: Coiner, 156 W, Va. 362, 196 S.E.2d 91 (1972). So, the Petitioner 1s not
entitled to an evidentiary hearing and the claim here mﬁst be denied on the grounds of waiver.

Notwithstanding, Petitioner’s waiver of this claim, the Court finds that the claim has no

merit.

A criminal defendant challenging the sufficiency of the evidence to
support a conviction takes on a heavy burden. An appellate court
must review all the evidence, whether direct or circumstantial, in
the light most favorable to the prosecution and must credit all
inferences and credibility assessments that the jury might have
drawn in favor of the prosecution. The evidence need not be
inconsistent with every conclusion save that of guilt so long as the
jury can find guilt beyond a reasonable doubt. Credibility
determinations are for a jury.and not an appellate court. Vinally, &
jury verdict should be set aside only when the record contains no
evidence, regardless of how it is weighted, from which the jury
could find guilt beyond a reasonable doubt. To the extent that our
prior cases are inconsistent, they are expressly overruled. '

Syl. Pt. 1, State v. Miller, 204 W. Va. 374, 513 S.E.2d 147 (1998),
Under this standard, Petitioner’s claim clearly has no merit. It is apparent from the court
file, evidence, Petitioner’s statement, and the transcripts that the evidence in this case was quite
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overwhelming. See generally, Findings of Fact Relevant to Petitioner’s Claims, supra. The
evidence was plainly sufficient to support the verdicts.
Therefore, the Court finds this contention to be without merit. Accordingly, Pefitioner is

not entitled to any relief, and the Court sees no need for an evidentiary hearing thereon.

V. The Kidnapping and Armed Robbery Convictions
Petitioner’s claim here 1 that the Kidnapping was “incidental” to the Petitioner’s acts, see
Syl. Pt. 2, State v. Miller, 204 W. Va. 37, and that the State did not prove the intent element of

ihe crime of aggravated robbery. This claim should be denied because it has been waived and -

lacks merit.

The Court initially notes that this claim has been waived. The Petitioner failed to allege

this as error in his direct appeal-to the West Virginia Supreme Court of _Appeals. Any ground
that a habeas petitioner could have raised on direct.appeai, but did not, is presume;d watved.
Syl Pts. 1 &2, Fordv. Coiner, 156 W. Va. 362, 196 S.E2d 91 (1972). So, the Petitioner 1S
not entitled to an evidentiary hea:ciﬁg and the claim here must be denied on the grounds of
waiver.
| Notwithstanding, Petitioner’s waiver of this claim, the Court ﬁﬁds that the claim has no
merit. As noted supra, the evidence is quite overwhelming in this matter and with this specific
claim there was clearly enough evidence to allow the jury to find intent.
Also, the acts constitating Kidnapping were not inc;idental.

The general rule is that a kidnapping has not been committed when

it is incidental to another crime. In deciding whether the acts that

technically constitute kidnapping were incidental to another crime,

coutts examine the length of time the victim was held or moved,
the distance the victim was forced to move, the Jocation and
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environment of the place the victim was detained, and the exposuie
- of the victifn to an increased risk of harm.”

Syl. Pt. 2, State v. Miller, 204 W. Va. 37.

Tn this case, it is clear that the Petitioner a.nd M. Gibson could have easily left Mr. Frankenberry,
(be'aten, bloodied, and anconscious) on Fish Haichery Road and taken his car from there.

Instead, they chose 10 Joad the victim back into his own vehicle with the Petitioner sittiné on his
‘body, restraining him from possible movement, drive him approximately 20 miles east to a

- peighboring county, and leave him helpless and severely injured in an abandoned, condemned
structure. This canﬁot be considered incidential within the meaning of Miller. 204 W. Va. 37. It‘
is constitutes akidnapping. E.g., State v. Kitchen, 207 W.Va. 724, 536 g B.2d 488 (2000).

Therefore, the Court finds this contention 10 be without merit. Accordingly, Petitioner is

not entitled to any relief, and the Court sees no need for an evidentiary hearing thereon.

V1. Jury Instru(;tions

Petitioner’s claim here is that the jury was incc;rrectly instructed on the réquiremants of
aiding and abetting in Violation of his due process rights. See Findings of Fact Relevant 1:6
Petitioner’s Claims 512 (), (b)- This claim should be denied because it has been waived and
lacks merit.

The Court initially notes that this claim has Eeen waived. The Petiﬁoﬁér failed to object
to this instruction in any way, and further failed to allege this as error in his direct appeal to the
West Virginia Supreme Court of Appeals. Any ground that a habeas petitioner céuld have raised

on direct appeal, but did not, is presumed waived. Syl. Pts. 1 & 2, Ford v. Coiner, 156 W. Va,
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362,196 S.E2d 91 (1972). So, the Petitioner is not entitled 1o an evidentiary hearing-and the

claim here must be denied on the grounds of waiver.

-Notwiﬂxstanding, Petitioner’s waiver of this claim, the Court finds that the claim has no

metit. An aider and abetter “rust in some sort associate himself with the venture, that he

participate initas somethmg that he wishes to bnng about, that he seeks by his actions to make it
gucceed.” State v. Harper, 179 W Va. 24, 29, 365 S E.2d 69, 74 (quoting United States v. Peon,
100 ]?.Zd 401, 402 (an Cir. 1938)). Further, “in order for a defendant to be convicted as an aider -'
and abettor,. the pro;secution must demonstrate that he or she shared the criminal intent of the
principal in the first degree.” Id.' Looking to the instruction, see Findings of Fact Relevant to
Petitioner’s Claims ¥ 12 (a), it appears adequate. It contains language similar to that of Harper,
179 W.Va, 24, as foliows: (1) “acts with shared criminal intent, contributing to the criminal act,”
(2) “acting in concert with the absolute perpetrator,” and (3) “designed by him and operated as
an encouragement o Of protection of the absolute perpetrator.” The instruction further contains
a cautionary clause reminding the jurors that merelsr witnessing the crime without intsrvcning
does not~ on its own- make that person a party to the crime. The Court finds this instruction
appropriate, as Petitioner and his counsels did at all previous stages. | |
Therefore, the_ Coutt finds this contention to be without merit. Accordinglﬁr, Petiﬁoner is

not entitled to any relief, and the Court sees no need for an evidentiary hearing thereon.

VI Excessiveness of Senfence
Petitioner clmms that he recelved a more severe sentence than expected and that it was

anconstitutionally excesswe ThlS claim should be denied because it lacks merit.

4 Tnteresting, Petitioner also specifically waived the ground of “severer sentence than expected” on his Losh list.
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Both the Bighth Amendment to the United States Constitution and Article IH Section 5 of

the West Virginia Constitution protect against cruel and unusual punishment.

Punishment may be constitutionally impermissible, although not

cruel and unusual in its method, if it is so disproportionate to the

crime for which it is inflicted that it shocks the conscience and

offends fundamental notions of human dignity, thereby violating

West Virginia Constitution, Article ITI, Section 5 that prohibits a -

penalty that is not proportionate to the character and degree of an

offense.” Syl Pt. 5, State v..Cooper, 112 W. Va. 266 (1983).
However, “Sentences imposed by the trial court, if within statutory limits and if not based on
some impefmissible factor, are not subject to appellate review.” Syl PL 6, State v. Woodson,
299 W, Va. 607 (2008).

The Petitioner’s sentence was within the statutory limits. There is no contention bere that
the Court considered impermissible factors when issuing the sentence. Since the sentence is
within the statatory limits there is no meritto a challenge to the gentence. Further, Aggravated
Robbery and Kidnapping are very serious crimes of violence. These acts pose a high risk of harm

to the victim, and therefore, often warrant larger sentences as displayed by the broad discretion
granted to circuit courts by the legislature, See, State v. King, 205 W.Va. 422,518 S.E2d 663
{1999). Petitioner’s reference to the fact that a 2nd degree murder sentence ox rape sentence
would be less than his instant sentence is misplaced because the instant sentence is for multiple
crimes of violence and not just one. This permissibly creates a longer total sentence. The
. sentence given for the type of crimes committed as well as the .speciﬁc':. manner of these crimes
does not “shock the conscience.” Cooper, 172 W. Va. 266.

Therefore, the Coutt finds this contention to be without merit. Accordingly, Petitioner is

not entitled to any relief, and the Court sees 10 need for an evidentiary hearing thercon.
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VIIL. The Cumulative Effect of Alleged Errors

Petitioner’s argument here s that if all of the errors Would alone be harmless their
camulative effect creates a due process v1olat1_on-. See Syl. Pt. 5, State v. Smith, 156 W.Va.
385, 193 S.B.2d 550 (1972). This claim, however, must be denied. Hercin the Court has

found no merit in each of Petitioner’s arguments that there was constitutional error. This is

-l
-:‘J

Al et %:1 smer’s srgnment of cumulative error.

by

Therefors, the Court finds this contention to be without merit. Accordingly, Petitioner is

not entitled to any refief, and the Court sees 1o need for an evidentizry hearing thereon.

IX - XX and X1 XXV Petitioner’s Claims Which Lack Any Factual ot Legal Support

Must Be Denied.

Tn these sections Petitioner merely nmakes a ;:mé sentence argument in the form of a sub-

healing, “fostganent XKI7 and “Assigamment KL gach Qfﬁel only a ccuple extra sentences

and no factual support of any Xind. The rest of these subheadings offer no legal or factual

S ezewr RreyusE Eury T IR T2 e X S ,L.,...-., PR o~ 11
p»_ﬂ_.mu. GIany kot OUY pHB AR iheds 3R T SRR Tor v oane 82l of
i T o s gr s e A Ty <, enr bt v = Fror Vo 3y nptxu":ia 'x*'z”' ] 3 a"'i[l T oan m‘f”
nesc Claﬁﬂs 3&1101111? fi%) & IEOTC ToLiau U I 5 5,.\,5,;31!_1 FGT PCRE] W y&cms e Tatitas VL&?p-’}_

and therefore, “will not justify the issuance of a writ or the holding of a hearing.” W. Va. Code §

53-4A-2; Loshv McKeme, 166 W. Va. 762, 771 (1981). The Court may “supmmarily deny

meeterd ~inimra fant are 74:31!‘13‘53’!‘!117 aalapterd feom the tint ﬂf Qfﬂﬂndq * 1aid ont in LOSF“ ,

-.W-rf...m._._ i

MaoKenzie, Loshv. McKenzie, 166 W. Va. 762,771 (1981); Markiley v. Coleman, 215 W. Va.

3 The Petition confains two “Assiguments” Of SUBRCHUIREY Riknus s
analysis in this section of the Order applies to both sets of these subboatings.
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O 733 (2004). Withoust any support, the remaining claims from the Losh list are hereby

HMMARILY DENIED. -

Grounds Left U_n—_z;ddressed

Peﬁﬁo.ne‘r completed a Checklist of Grounds for Post—Conviéﬁon Habeas Corpus Relief

wiich provides the grounds listed in Losh v. McKenzie and advises the Pétitioﬁer {o initial the
grounds he specifically waives and to raise all other grounds in his amended petition. Petitioner
specifically waived the following grounds: statate under which conviction obtained is
unconstitutional, involuntary guilty plea, mental comiaetency at the thme pf the crime, mental
competency at the time of trial cognizable even if not asserted at proper time or if resolution not
adequate, incapacity to stand frial due to drug vse, language barrier to understanding the
proceedings, denial of counsel, failure of counsel to take an appeal, state’s knowing vse of
perjured testimony, falsification of transeript by prosecutor, information in presenfence report
én‘one(_)us, irregularifies in arrest, excessiveness or &eﬂéal of bail, no preliminary hearing, illegal
detention prior to arraignment, failure to provide copy of indictment to defendént, lack of full
public hearing, refusal to tum over witness notes after witness has testiﬁed,. claim of
incompetence at {ime of offense as Qppose(i to fime of frial, claims of prejudicial statements by
prosecutor, acqﬁi&ﬂ of c:_o-defencianf on same charge, defendant’s absence from part of the
proceedings, improper commurications between prosecutor or witnesses and jury, question of
actual guilt upon an acceptable guilty plea, sevezer sentence than expected, mistaken advice of
coumnsel as to parole or probation eligibility, and amount of time served on sentence and/or credit
for time served. Petitioner did not waive all other claims and raised a good portion of those

claims in the Petition, which have been addressed above. As for the claims not waived but not
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raised in the Petition, the Court may “summearily deny unsupported claims that are randomly
selected from the list of grounds,” laid out in Losk v. McKenzie, Loshv. McKenzie, 166 W. Va.
762, 771 (1981); Markley v. Coleman, 215 W. Va. 729, 733 (2004). Without any support, the

remaining claims from the Losh list are hereby SUMMARILY DENIED.

Accordingly, the' Court, upon this Final Order, DENIES Petitioner’s Amended Pe;tition
for Writ of Habeas Corpus, for the reasons set forth herein. The Court notes the objections and
exceptions of the parties 1o any adverse ruling herein. |

Therefore, it is hereby ADJUGDED and ORDERED that the Court finds no need for an
evidentiary hearing in this matter and. the Petitioner Ricky Vincent Pendleton’s Amended
Petition for Writ of Habeas Corpus is DENIED.

The Court directs the Circnit Clerk to distribute attested copies of this order to the

following counsels of record:

Counsel jor Pefitioner: Counsel for Respondent:

Nicholas Colvin, Esq. " Christopher C. Quasebarth, Esq.

P.O.Box 1720 . ‘ Chief Deputy Prosecuting Attorney

Martingburg, WV 25401 380 W. South Street, Suife 1100
Martinsburg, WV 25401

A TRUE COPY ‘ SRR ‘ >

ATTEST T : ' e

Virginia M. Sine /
. Dl e CHRISTOPHER C. WILKES, JUDGE
TWENTY-THIRD JUDICIAL CIRCUIT

BERKELEY COUNTY, WEST VIRGINIA
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