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MEMORANDUM DECISION

Petitioners Jannell Williams, as personal representative of the Estate of Kenneth
Williams, and Cheryl Rutledge, as personal representative of the Estate of Quentin Rutledge, by
counsel Anthony J. Majestro, Christopher Heavens, and Frank P. Bush Jr., appeal the Circuit
Court of Ohio County’s order granting, in part, and denying, in part, Respondent Werner’s
motion for partial summary judgment, entered on October 17, 2011, and the circuit court’s order
clarifying its rulings, entered on October 24, 2011. Respondents Werner Enterprises, Inc.
(“Werner”) and Drivers Management, LLC (“Drivers Management”), by counsel Mary H.
Sanders and Cindy D. McCarty, filed a response. Petitioners filed a reply.

This Court has considered the parties’ briefs and the record on appeal. The facts and legal
arguments are adequately presented, and the decisional process would not be significantly aided
by oral argument. Upon consideration of the standard of review, the briefs, and the record
presented, the Court finds no substantial question of law and no prejudicial error. For these
reasons, a memorandum decision is appropriate under Rule 21 of the Rules of Appellate
Procedure.

This case arises out of a tractor-trailer accident occurring on January 12, 2009, wherein
Kenneth Williams and Quentin Rutledge were both killed. Rutledge was driving a truck owned
by Werner when he veered off a snowy road in Lewis County, crashing over an embankment.
Williams was in the sleeper cab of the truck at the time of the accident. A fire quickly consumed
the vehicle. Petitioners and respondents disagree as to whether the fire killed both decedents or
whether one or both were killed upon impact. The decedents at the time were directly employed
by Drivers Management, a subsidiary of Gra-Gar, LLC (“Gra-Gar”), which is a subsidiary of
Werner. Werner and Drivers Management had a contract whereby Drivers Management provided
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drivers to Werner. Drivers Management was voluntarily dismissed by petitioners at the hearing
on the motion for partial summary judgment.

Crawford and Company was hired to investigate the accident immediately thereafter.
Werner was advised that the tractor-trailer was unsalvageable and therefore Werner authorized
destruction of the vehicle on January 14, 2009. By letters dated February 11, 2009, and February
18, 2009, Werner was advised that the decedents’ survivors had hired counsel and Werner was
asked to preserve the vehicle. Werner first responded that it was attempting to locate the vehicle,
and then on March 4, 2009, advised that it had decided to dispose of the vehicle as there was no
issue of negligence under the Workers’ Compensation Act. Subsequent to the decedents’ deaths,
petitioners have received workers’ compensation payments under the name of Drivers
Management through a sweep account' maintained by Werner.

Petitioners filed suit on December 9, 2009, alleging various claims, including negligence,
deliberate intent, wrongful death, and negligent and intentional spoliation of evidence against
Werner. On September 27, 2011, Werner filed a motion for partial summary judgment, claiming
that the claims for negligence, deliberate intent, and wrongful death are all precluded by the
Nebraska Workers’ Compensation Act based on Werner’s contention that the contract for
employment with the decedents was entered into in Nebraska. Werner also argued that it was an
employer of the decedents. A hearing was held on respondents’ motion for summary judgment
on October 7, 2011. By order dated October 17, 2011, the court granted partial summary
judgment in favor of Werner, finding that Werner was the employer of the decedents based on
Werner’s control of the decedents’ work. The court applied the workers’ compensation laws of
Nebraska, where decedents’ employment originated, and found that respondents are entitled to
immunity. As to the spoliation claim, the court found that it was the only remaining stand-alone
cause of action, and that there are genuine issues of material facts regarding this claim. Therefore
summary judgment on this issue was denied.

On October 21, 2011, the circuit court entered an order clarifying its order on the
spoliation claims, and found that any negligent spoliation claims are barred against Werner and
Gra-Gar based on workers’ compensation immunity. Therefore, the court found that petitioners
are barred from arguing that Werner disposed of the tractor-trailer with knowledge of a potential
civil action claim for both negligent and intentional spoliation of evidence against Gra-Gar,
Werner, or any subsidiary of Werner. However, the court ruled that petitioners can argue in
relation to their intentional spoliation of evidence claim that Werner disposed of the tractor-
trailer with knowledge of a potential civil action claim for defective product of the subject
vehicle. The court also allowed evidence of other Freightliner? accidents and settlements against
Freightliner Corporation Inc. to rebut the opinions of Werner’s experts that the design of the
subject tractor and other models of tractor were reasonably safe and not defective. Both this

A sweep account is a banking arrangement wherein a checking account balance is
automatically transferred to an interest-bearing account at the end of each business day. Only the
amount needed to cover withdrawals or debits is kept in the account on a daily basis.

“Freightliner Corporation, Inc. is the company that manufactured the tractor involved in
this incident. It is not involved in this appeal but was named as a defendant below.



ordergand the October 17, 2011, order were certified as final orders by order entered on June 15,
2012.

We review a summary judgment order under a de novo standard of review. Syl. Pt. 1,
Painter v. Peavy, 192 W.Va. 189, 451 S.E.2d 755 (1994). “A motion for summary judgment
should be granted only when it is clear that there is no genuine issue of fact to be tried and
inquiry concerning the facts is not desirable to clarify the application of the law.” Syl. Pt. 2, Id.
(citation omitted). This Court has held that “the party opposing summary judgment must satisfy
the burden of proof by offering more than a mere ‘scintilla of evidence’ and must produce
evidence sufficient for a reasonable jury to find in a nonmoving party’s favor. Anderson [v.
Liberty Lobby, Inc], 477 U.S. [242] at 252, 106 S.Ct. [2505] at 2512, 91 L.E.2d [202] at 214
[1986].” Williams v. Precision Cail, Inc., 194 W.Va. 52, 60, 459 S.E.2d 329, 337 (1995).

On appeal, petitioners first argue that the circuit court erred in granting partial summary
judgment on the deliberate intent, negligence, wrongful death, and negligent spoliation of
evidence claims by finding that Werner was an employer of the decedents and therefore entitled
to workers’ compensation immunity. Petitioners also argue that the circuit court erred in
applying the Nebraska Workers” Compensation Act and Nebraska law. Petitioners argue that the
circuit court also erred in granting partial summary judgment in favor of Werner on petitioners’
claim for negligent spoliation of evidence which would be used in a claim against a third-party,
as this claim is a stand-alone tort that does not fall within any immunity afforded by an
applicable workers’ compensation scheme. Finally, petitioners argue that the circuit court erred
in precluding them from arguing a potential claim of negligent vehicle maintenance in
connection with their spoliation of evidence claims on the basis that the entity responsible for
vehicle maintenance, Gra-Gar, LLC, a subsidiary of Werner, was also an employer of the
decedents and thereby entitled to workers’ compensation immunity. As to each of these
arguments, this Court finds no error.

A review of the record below shows that the circuit court addressed each of these issues
at length. As to workers’ compensation immunity, the circuit court properly found that because
Werner exercised control over the decedents’ work and held itself out as the employer, Werner
was in fact a joint employer and therefore entitled to workers’ compensation immunity.
Moreover, the circuit court properly applied Nebraska Workers” Compensation law to this claim,
as Werner is a Nebraska corporation, the employment relationship was entered into in Nebraska,
and the beneficiaries received workers’ compensation benefits from Werner pursuant to
Nebraska law. The rulings on the spoliation claim were correct, as the circuit court found that
spoliation of evidence is not a stand-alone tort when the spoliation is a result of negligence.
Additionally, we agree with the circuit court that the evidence shows that Gra-Gar, LLC is a
subsidiary of Werner and therefore, under the facts of this case, entitled to immunity under the
same theory that Werner is entitled to immunity. Having reviewed the circuit court’s “Order”

*The June 15, 2012, order also certified four questions “in the event this case would be
remanded on appeal for further proceedings.” Because this Court is not remanding this case for
further proceedings, these certified questions are moot and this Court will not address them.
Likewise, this Court will not address respondents’ cross-assignments of error, as both deal with
the certified questions.



entered on October 17, 2011, and “Order” entered on October 24, 2011, we hereby adopt and
incorporate the circuit court’s well-reasoned findings and conclusions as to the assignments of
error raised in this appeal. The Clerk is directed to attach a copy of the circuit court’s order to
this memorandum decision.
For the foregoing reasons, we affirm.
Affirmed.
ISSUED: June 24, 2013
CONCURRED IN BY:
Justice Margaret L. Workman
Justice Menis E. Ketchum
Justice Allen H. Loughry Il
DISSENTING:

Chief Justice Brent D. Benjamin
Justice Robin Jean Davis
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INTHE CIRCUYY COURY OF OBXO COUNTY, WESTVIRGINIA

JANNELL WILLIAMS, 4 the
Persomal Representatzve b the Estate

Of Kenneth Williams,
Plaintiff,

w - Civit Action Nos 09+C419

‘WERNER ENTERPRISES, }NC

4 Nékiraska Corporation,
WERNER: ENTER?RISESI LI,
a Nébraska Corpovation,
DRIVERS MNAGEMENT y LLE,
ANEBRASKA Coiporstion,

MARK GRIFEITH, Individuallyand s
g Agentfor GRAWFO%I) & COMPANY,
CRAWFORD & COMPANY. 4

Georgia Cotparation, FREIGHTLINER,

: CORPORA‘I‘IGN ING, an Oregon. o

Cei:ﬁomﬁan, DAIMLER TRUCKS
NORTH AMERICA, LLC, 4.

Délaware Corporatzcn, and Chayl
Rutledge, as the Personal Representative
of the Eétate of Quentm Ruﬁedge.

Diefendants,

ORDER

* On the 7% day of October, 2011, a hearing was hield tegarding thé Defendants, Weiner

| Enterprises, Ing.,, and Drivers Management, LLC’s Motion for Partial S’ummary Judgment
. Regarding Plaiftiffs and Defendant Rufledge’sClaims of Delibiovats hutent, Neghgence and

P 3716

Wrongful Death and Spoliation Claitis, After cons;ldez ing the Mcnons, Responses; Replies, el‘al

argurnents, exhibits and pertinent legal anthoritios, the Couyt sets forth its decision Beloi,

/2-0842
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O )
STATEMENT OF THE FACTS AND ARGUMENTS

A Tnief statermént of the fact§ veveols that the Plaintifs decedenit, Kenneth Williams
(“Williams"), suffered injuriss from o veliedlar aotident civsing Bs death on or dhout Sanivasy
i2, 5004, Wiﬁi&ms Was a pasdetigar in 4 ractor-tindler deiven by co-wortker and Defendant's
decedent, Quentin Rutledge {"Rutledge”). On anuazy 12, 2009, Williams and Rufledge, hoth
long distinée truek drivers, weye. diving throtigh Lewis Cotnty, West Virgiuts, desing sndwy
waat}:eé: to transport cargofrom California to Maryland. Unfortunately, the tractor-trafler went
ont of contral cattsing the vehicle 16 eipsh. Rutledge aleo s‘ﬂffé’feﬁ deadly injiules from.this
aceldent. Aftey thie erash, & fire commeniced that evertuslly tonsuimsd the subject vehicls,

Fhe tractor-trafler was owned by Werner Britespiises; Tho, (“Wernér™), Soon after the
acoidexit, Wernior hied Cuawford and Company o go to flie. actident scene to pesform an
fnvestigation. Crawford and Coinpany véported to Werner 418 assessrhent of the. nedidert,
Werner was advised in part that the aceident was 2 single-velile agelifent, whick involyed erly

 Weriter: eiriployess, atid no ofhier parties vexs Involved. 1n addition, Wamet ias advised thet fhe:
* traetor-trafler was ot salvageable and thereatter approved of the:dlsposal of the suliject vehicle
OR Jahuary 14, 2009, Weiner recaived 4 lotter dated Februay i1, 400§ on Februany 18, 2000
wherein counsel. for Pluintiff fxst advised Wemmer of his yepresentation of Williamé! famsily
regatding this _-Acc'idén% and requested that the taeksr-Haller be preservad by Totter dafed
February 11, 2009. Werner vesponded to this letter on ot sbouk: February 27, nooy wherein
Weingt advised Plaintiff's counsel by teléphons that Wekner wis attempting 16 lovate The
stibject vehicle. Thereafter, y letier dated March 4; 2000, Weiies informed PlantiPs eatisd]
that it made the decision to dispose of the subject vehicle 'ﬁécéus’e there was no fssus of
negligence under the “Work Comp Act.” |
Williams and Rutledge were recidents of Michigan at the tifie of their death, ‘Weenér iy
incorporated under the laws of Nebraska, A’c the time of the aecident, & Servicss Agreetst,
dated Decetnber 29, 2000, existed bétiwesn Werner and Drivers Management, LLC (DMYY), &
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Delaviave Limited Ligbility Company, DML js 4 wholly owned subsidiavy of Gra-Gar, LLE, which
is 2 wholly owned subsidiaxy of Werner: The Services Agrseriont vefloors that DML ngreed o
provide Werner over-thé-road truck deivess. Tn thix instant case, the peﬁﬁn,entﬁnqﬁ‘s'iamf’tha
‘Services Agreement states; |
Eriployment Status: A1 didvers provided by DML will be-employees of DML for
-all pipbses indhoding, without limitation, federal and statg withhiolding tixes
ungmployment taxes, workers' compengation insuranee and eniployes Benefies,
Williarus anid Refledge volaatapily dismissed DML from the case af the hearing.
Thys, the only f&rnaiining_ cliimg by Williams and Rutledge (Rubledgs previstsly filed & oross:
 clafm against Werner on the thedries of neghigence, wrongful death, and spoliatfon} axe against
Warner hased on the Heorles of neglizenes, Wrongfil death, and spétation, Wilkiamg and
Rutledge atgne that only DML, ot Werngt, was thefy éiployer-for 4l purgoses?” inguding
workers compensation. They argue that Wesner has ot sstablichied fraclf s thaly énployer, and.
thus, Wernér i3 incligible for workers’ comp msg{ﬁqn;immtmiﬁé As » xesult-of this positicsr, they
assert tlafms for negligence and wrosghil death based upon Wetner's negligerics i its hrieling
operations. Theyallege thiat Wetner fid not aot as 4 xeasonable and prodent motor cattier by:
(@) Grouping together Willianis and Ritledlis sa team, tiva (E) inexpariented driverswithless
than four (4) months experience each; |
(b) Pailing to provide Hre chain (;‘cablé;S”')' to Willkams and Rufledge and firther probithifing
them from Eaking the eables otside of the westérn stabess and
{¢) Failing t6 provide weather information to Williams and Ruflédge, o reqult 6f Wemey's
detision to assign thrée hundred {400) drivers to & _single disﬁatp}xgr ph the weskend,
compaied 1o sixiy (60) drivers to a dispateher oi the Wedkdays,
“Their claimis for negligent and fntentional sp éli;a,ti_qn of evidence ave hased upon Wetner's
digposal of the tiactor-iealles, inclading & dlafn, for pnitive danidges resulting from. Werrer's
willful, wanton or veekless conduet, They contend that the desteuction of fhe tractor-trailer

prevented them from puvsuing a clatm for defective praduct against the Toanvfastuisr of the
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, sﬁbjéat- vehicle as well 48 a cJabn o7 negligent mainteranee agaipgt the ennﬁes responsible for
the maintenance of the subject velsicl:
Weinier éontendl thyt Williams asid Rufledge, oth residants of Michigan, were employei
by Wenyer and fts ‘whiolly-owned subsidiary, DML, Weirier. anl DML are Joeated in Omali,
- Nebragk, Williams and Ruﬂédg’_e; entered fnto the employmeént wélaionship in Nebrasks and
were dispatched by Werner on of Omaha, Nebraska. If sugties that Wesier, 4 the parént
eompaty of a wholly owned sabaidiary (e, DML}, is slso deemed o be the eniployer of
Williarns and Rutledge for itmmunity wider workers” eompensation aets, Int 4diiticn, Werngr
@Iﬁims 10 be an enployer purshant to the Joated servart doctiine and by glving agsignrents to
and Qirecting the avtivities of the lohg distariee tiuck ﬁfivﬂé;; As stch, W;:mérﬁzééﬂtéa&é:ﬂiﬁﬁ t
~wak a joint of special employer of Williaths andl Rufledge,
Werner argues that Williams and. Rufledge were coveved by the Mebradks, Woikess!

Compensation Act, Wemnet asserts that wheh a non-tesident employee (e, Williams and

Rutledge) ds injured in West Virgliila and dovered by the workess' conipefisition scherig of
another state (’i‘e., Nebrasks), the worlers” compsnsation schame 0f that other state §s fhe.
exclusive remedy for the snployes, It finther dsserts fhat in, Nebiasks, the Nebmska Workérs
Compéns a'txorz Adtigthe exclusive reiedy dgaihet an employer,

As 1o the spoliafion Iestie, Werner argués that disposal of the subject vefncie Was
appmpmate wider the eifcwmstances, ‘Werner contends thit -3 qot foresee any: - Yitigation
arjsing from. & siogle-vehicle sceldent involving doly thefr employess eansed by inclenient
weather conditions. In light of this and upon its determination that iﬁeﬁsubje_ct vehicle was siot:
galvageable, Werner suthorized disposal of the subjeck velille,

STANDARD OF REVIEW AND PERTINENT LEGAL AUTHORITIES
4L Snmmazfy judgmerit ¥...shall be rendered forthwith if the pleadings, depositions, answers 1o

mexmgatm ies, and admxssmns onfile, togethior with affidlavits, if any, show that thers i o
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genuthe lssue as to.any matelal-fact and that the mowlii party i entitled to-judgment s
matter of law:...” West Virgini Rulés of Civit Pracedurg, Rule 56(2), |

2. “Summary ju&gme'n’c i§ appropifate whete the sedord taken ds W whols ebuld not 1éad 2
rational trier of fact 1o find for the .nqnmeﬁgg'pqm,» suchi-as -whe_rq".tha- RORIOVIPE Party '

| has failed to ke a sufficient showing of an essertial eloment of the ease thit it has

burdér.to prove” 8yl Pt, 4, Palisér v, Peavy, 454 S.Eéaégii'iss {WiVa. 1904). Rule 56 i
“,deslgned 16 effect a pronipt disposttion of contravarsiss onthefrindiitd withot 68658 10
a lengthy trial, if invéssenee there % no réal dispiste ds fo-salient fants or ifonly a queshon of
Taw s involved....” Id: 2t 758; | |

3. "A parly who moves for swnmary judgment has the hurden, of showlng tiza;t any donbtas o
the exlstence of sich issue 1 résolveil against the movant for svich fndament? S, ¢ 6,

- Aetna Cas. & Sur, Co, v, Federaldng, U5 of LY., 133 S R.2d 770 (W.Va. 1965).

4. “Rotighly stated, ‘genine fosne® for privposes of West Virglrila Rule of Chifl Precaduss 56(c)

is sifuply. one half of & trial worthy jssue, and a genvine ssue doss niot arise unless thereds
swfficlent evidence favorinig the nonfioving party for » wasoriable Jury v retivh 4 Verdies
for thatparty. The npgm;ug hailf of the tiial worthy jssue fs presentwhere the nenmoving
Daity can point tooneor move digputed ‘matertal’ facts. A routérlal faet Is orte that hak the
capacity to sway the oyteome of the litigation under applicable law.” Syl. Pt &, -Jividen v,
Laiw, 461 8.E.2d 451 (WVa, toos).

. A dispute about a material faét is *senuine’ only when. a reasonable jury could render &
verdiet for the nonmaoving party, 1 the réeord at trlal were identical to the jrécbfd%ﬁﬁmﬁiled
in the supmery fndgment proceedings hefore the eiveuit count” —ﬂa@ﬂeﬁdgfs Unit Qymers
Ass'n v, Highland Bills Propeities Ltd,, 474 §.B:2d 872,887 (W.Va. 1056).

6. "I the moving party ﬁaka a propexly supported motion fbﬁ summary judgment aid oin.

. chow by affitmative svidsnes that there i$ no génuing issué of a material f4ct, the burden of
production shifts to the nonmoving party who mustefther (1) vehabilitate the evidence
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gttacked hy the moving patty, (2§ produee additions] eﬂ&éﬁce-shﬁﬁﬁng-the.éﬁistetm& afa

-genuine issue for trial, or (3 subumit an affidavit explaining why further disgovety is
necessary'as provided i Ruls 56{f) of the West Viiginta Rirles of Civil Procédura” Syl Pt
3, Covender v. Fouy, 464 8 Baed 736 (W.Va. 1995) (quoting Syl Pg, Williams .

- Prégision Cotl, Inc., 4598, F.4d 336 (W.Va. d995)). “[Tlhe party 6ppoking stimmary
Jjudgment mmst satisfy the burden. of proof byzofﬁaxiﬁg;mmﬁh?n a:mere “seintilia of
ev‘idenae,_". and niisst produse evidénce sufficiert for 4 reasonable jtiyto fikd tha

7 “Sumiary judgment cannot be defeated on'the basts of actual assertions contained in the
" buief of the party opposing 4 motion for such fudgment:” 8y1. Bt. 3, Gublirig v, Northivester
Mut. Life Ihs. Co,, 2088 E.54 60 (WVa. 1974). |
8 “Anon-resident employes wiwo isfijived in this State and is proteeted urider the teriis and
provisions of the woikeps* compensation Taws of f foreign dhate ghall not be entitled’to the
henefits and privileges provided wnder fhe Wit Virginta Workers[T Comparsation Aot,

inchiding the right to file and matutain a delibarts intentlots cause of action under W. Vi
Code § 28-4-2(c)(2} .." 8y). Bt. 4, Lasterling v, American. Qptical Corp., zéy W.Va 1z,
126,589 8.5.54 588, 501 (2000), '
9, “The courts of West Virginia have aviject mater juldicion overa canse of action brought
by an out-of-staté einplovee dgairist an out-ofstate, ez‘x';‘ﬁl'éyé'r for an {ifory oserpsing
West Virginia, where the cornplaint can be fairly readiss seffing out a cavse of sction utidér
the. Taws of the foreign jurisdietion whevsin the employer fs situate, and wherein fhe
employer is abligated to caury sorne fors of workers' compensation.” Id: at Syl. Pr.5.
10, West Viiginia Code § 2a-2-46(c) statén that “[1If the employes 36 & vesident f 4 Stabe other
than this state and fs-subject to the terms and provisions of the workers' compenisation law
or-iinlar Taws of & 'st-‘até other than fhis stata, the efnployee dnd his ox hier dependentsare

not entitled to the benefits payable under this chapter on account of infury; dlssase ordeath
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in the course of and #is « vestily of employmetit teiporanilyvelthin this state, anid the:rights
of the employée and his or her dependonts ynder the Jaws of the. other state stiall be the
exchsive remady against the exoployer ot nedotint of any injury, disedss ot death.” 7
11, “Toagcertain whether a woﬁkrgﬁz; 1s an employae or an fndepandant conﬁaéiqr each gase
st be resolved on thyown facts and ordinianlly ao oné featiire of thie relationship Is
eontralling, biit all wost be eazasidéreci together™§yl, PF x-Myers v, Warkmen's
Compensation Comriissioner, 150 W.Va. 562, 148 8 K28 664 (19683,
a2, ‘I detedmiining whether 4 workmap.fs in émp!gyéa or an independent contractor; the
controlling factor fa Whé’fher thie firing pasty vetafg she right fo control and supsrvise the
worlto be done” 8. Pt.z, Myers v, Workmen's Compensabion Cormmissionar 150 Wiva,
563,148 50.2d 664(1966).
13- “Tf the vightto control oF supervise the work in question fs retatned by the person forwhom
the worltis being done, the peron doing the work :i‘s"éité?fi;}l@iféﬂ.ﬁnél f10% an independent '
. conitractor; and the determining factor in connection with-this matiers nat thevse ofsuch.
 ¥ight of contro} oF supervision but the sxisterics theteof in the peraon for whoim thewarks.
hetng deme,” Sy, Pt, 5, Myers v, Workmen's Compengation Gommissioner, 150 WY, 563,
1458 ;S‘.E:a.d 664 (1066)(quoting F’cﬁﬁiﬁ, Syllabug, Spgrver-i, Trgivelers ;i";_:_su;rangé
Company, 148.W.Va, 1311 (133 8.F.2d 7a5)).
1 "‘Xn_éetermining whether one id an smiployes or.an indeperident contractab within the
méaning of t_hé-%rldneh’; éqmiaéfns,aiign act, the ack mwst be.given a liberal consteutiion
in favor of the workian and any debt s to bis resclvad in Favol of his statis agn
emglayee, ather than an independént confractor.” Sy1. B 4, Myers v, Worknien's
Coripensation Commissionar, 150 W.Va. §63, 1488 Biad 664 [1966).
1§, “If two ov more belated c_:crporgtioné or limited lability cqmpagies oncurtenily emp!ay fhe
sume individual and dormpengate such individual through & cottimon paymiastet-ihich is

ofe of such eorprations or Hmiited iability compériies, each such corporation or Krmited
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liability company shall be onsidered to have paid as remuieration to such individual only
thie amatiats actually dishinsed by it to such fudividualand dhall not be tonsldered 1o have
peid s remumeration to such individual amovnts astually distwised o such individudl by
another of such eotporatfons o imited Hability compianies. Ati emiployée of a whilly swaed
si;bs’idiazy shall be consideredto be cancurrgnﬂy employed by the parent-eorporation,

. comipaniy, of ather entity s the whelly 'ﬁﬁﬂgﬂ;subs‘i&iary whither ornét both sonipanies
geparately provide temuneration” Neb, Reﬁr. Bt §48-648(2)

46, The loaned servarit doctrine providas that an eisployes divestedor pevintted to jgeibfar'm
services for another “special” employer may become thatemployer's employsewhile
performing thosé serviees (sitation omitted) The dosting s based upon theprémide thatan
enployae may have more than one employerwiile dotng #apecifio act (eftations vyiitted):
See, Maynard v. Kenova Chemical Co,, 626 8.33 259, 461:362 (40 Cir:1080)..

4y, *T1The rights and duties under our-workmen's compensationstaite ave no longer
conticrual bt gow ant of the erplayer-eniploes statnets Whith the law attadhes cértain
duties and responsihilifies, The liability of employers axises from the law teelf, ratherthian

. fior dny agresment of the parties, THe only si"gﬁificaﬁee ddhering to the colitracktial. .

reiaﬁbnéhip Js the existenée of anemployer-smployee 1élationship: Oneeths employer-
eniiployee velationship is established, thie statuts ifﬂyox’és iz.eﬁﬁi’h. dutfes ahd vespongibilities
on b parties to that relationship.” See, Lester , State Wbrkiﬁen‘s Compensation Coim'r,
242 8.E.2d 448, 451 (W:Va, 1978).

18, "When personal injury is eansed to anlemploye,.é byacddenﬂér cogupativnal disease;
axfsing out of and dn the cotrse of hls.ot Hér employimeiit, sidk ernployea shall feesive
eompensation therefor fiom his or her employer if the amployee was not willfully negligent

4t the time of fedelving such injury” Meb. Rev. §t§ 48301
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19, The Nebraska Workess' Compesisttion Actis it éniploiee’s extlasiv remedy sgainstan
eimipliyer for an injury atising out of and in the ourse of suployment, Fompling v, Rairies;
247 Neb. 764, 530 N.W,2d 244 (1995)..

#0.  “West Virginia does not vecognize spoliation of svidenes asa sfand-alonie tort whén
the spoliatinn T the result of the egliparies ofa pakty th & civil setlon? Syl. P 2, Hamnah v,
Heetet, 213 W.Vi 704, 584 8.E 24 566 (2oa3)-

23, “The tort of negligent spoliation of evidsncehy athitrd Paity bongists of fhie following . -
eleéments; (3) the existence ofa pending or potential clvilaerion; (2) the dllsged spoliitor
haid agtual kriowledge of the ?éndingjm? potshtial eioll dgtion; (3Ya duty to preserve
evidence avising from wn Agreetnant; agreement; statite; sdministeative rule, voluntaty
asstunption of duty, or other Spedtil dircumstanéss; (1) spolistion of the evidence: (53 the
spoliated évidence was vital to & pavty's ability Yo prevail in thiepending st purential il
action; and (6) datnages. Orige the fivet five elesnenss diis sstdblished, theve arises 4
sebuittable presuraption thathuf for the fact of thespoliaion of evidlerios; fhe partyinjoved

by the spoliation would haye prevailed i the peiiding orpotential Wilgation, The third-
8y Bt. 8, Hannah v, Hegter, 213 W¥a. 704, 584'SE,20.560:(2002).

22, West Virginia recognizes intentional spoliation of evidence 4¢ astaind-alone tort whei
done by sither a paity to a elvil detion ora thivd party.” Syl Pt o, Homngh _y.ﬁ.é.erérz, i3
W.Va 704, 584 5:8.24 560 (2008). ' ’

23, “Intentlonal gpoliation of évidence is defined as the intentidndl destruction, mutilafion, or
significant alteration of potential evidense for ﬁw}_@umbsg_qfﬁéfeaﬁﬁg-a‘nﬁth‘er perdoR's.
recaysry ini ¥ 6ivil action.” Syl, Bt. 1o, Hannah v, Hester, 315 WiV¥a. y04, 584 8.R.ad 560
(2008). | | |

24. “The tort of intentional apoliztion of evidence donsists of the follswingeloments; (o
pending or potential civil actlon; (2) knowledge of the spoliator-of the periding ot potential

2
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 ciodlactioi; (3) williul destrietion of évidsmes; () the spolited evidencs was vital to 2

- partysability to prevailin the pending or potential eivl aetion; (5) the intent ofthe
spoliator to defeat a party's abiliy to prevlin the pendling or-potental eivil action; (6) te
party's bt to provail i e il actions; 404 () damgges, Qnes the Fush i slerments
ave established, thote atises a rebuttable presumption that hut for the fact of the sjaliation
of eidénce, the party injured by the spoliation would fiave psaed in he pending or
potenttal litigation, :'rhespél‘iatar must oérepme tie xebutiable presimption or else be
liake for damages.” S§l. Pt 11, Htnah . Heeter, 1 Wi¥a. 704, 584 8.E.ad 560 (acig).

25, "I actions OF0rt, whee . il . conduet. affecting Hhe ights of othens appeatfd]
thesjuny may assess ewemplany; pusitive, oy visidictive dimiages; e tertus befg
sytionyrous.” Byl. Phaa, Harinah v Héeler;213 W.Va. 708, 584 8.8.20 560 f2003)
(qtootng Sylbus Poin 4, pact,Mayr . Frbe; 46 W,V 246,24 S2. 58 (1895).
DISCUSSION

'The eritical issue a5 to the tlaimé for -neg}igén@gaﬁ@mﬁﬁﬁu};ﬁeﬁh is whether Werterwas:
an stiployer of bigth Williatng and Rotledge: To answer this question, the Covrt it evirnini
thefacténs o détermining whether a worker is an employes. afilié@per;dent'c@ntr;aémﬁain |
determining whethier one s an émployes or an fndependent eontractor within the meaning of
theyworkmen's _éompens,aﬁen act, the act must be gitxén aJiberal congtruction in favor of the

 workmniar and any dotilt i3 to be résglved in fayor of his statvs as dn exiployge, rathes fh an an

independent qontracten. Syl. Pt 4, Myers v, Workmen's Compensation Cormissiongr, 150

- Wiva. 563, 148 8.E.2d 664 (1066} If ths vight to conteol o jét—li_iléiviéé the.worliin quiastion is
vetathed by the person for whom the workis being done, the person dojng the workis.an
extiployee and not an independent contractor, dnd the determintng factor in comisetiori with this
tmatter s not the use of such tight of control or supervision but the exfstence thereaf i the

petson for whom the workis being done, Sg1, Bt. 8, Myers v. Workwien's Compénsation

10
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Commissioner, 150 W,V3, 563, 148 Q.E;2£‘664 (1966} {guotiny Bolit 2, Syllabus; Spencerv.
Travelers Insurance Company, 148 Wiz, 141.(133 &Eédggé;)‘--,;m the instant buse, ths Const
 finds that Werner distinetly dirscted Williané dnd Ruiledae to Hanspoxt the cargo to Magland,
and s such, Werner siervised th activities of Williams and Rutledge. Therefore, ths Cony
finds that Werner was the émpléyer of Williams anid Rutledss,
* Ubfortunately for Williams anl Rotledge, thelr vellanceon fhe pettinent provision of'the

Services Agreement mention heréitiabovs caniint asalst ham i guppott of thelr contention that

DML, and not Werney, was the employer of Williams and Rutledgs, Our Suprems Coust has
stated that the rights and dutiels under our workmen'y dompehsation statitte are no. longet
contraetyal but grow out of the employer-sraplayee status 1o which the law attaches ceftain
duties dnd respomsibilities. The Hability of eniployins sxfsse Tonthe law itsalf, tather than from
- any agteement of the parties. The only signifieanve wlherng forthe coneactinal selabionshin s
fle existence of an énploﬁebemplayee Telationship, Gm:é;fhg empia&e::—erﬂﬁb@?éé relationship

¢ estublished, the statute itaposes certain dufies and responsibilittes on the ‘parties to thar

relationshiip. See, Lester v, State Wevkmin's Compensation. Com'r, 2dg S.E.5d 443, 45
(W.Va.1978). For the reasonis discuissed above, it is obvions that Werner coutrolled and gave

instructions to Williams and Rutledge as to thei joh. a¢sighmasits, The allégitions-of Willlams

and Rutledye in support of their dairas for negligence and wronghul death further subsantiate
this Conrt's finding that Werhet was the smyloyer of Wiliams and Rufledge. Willkiams and

Rutledge assext that Wersier did not act as 4 veasonable and prudent tnotor casslerby:
(1) Grouping together Williams and Rutledge 45 a tean, two (2) inexperfenced drivers with

less than four {4) months 'ex;)erien,_ce each;
(2 Failing to provide tire chain (“cables”) to Williamg and Rutledze dnd further prohibiting
thew from takdng the dables outside of the western states; and

11
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(3) Failing to provide weather information to Willlams ag;& Rutledge, # Teslt of Weitiey's
decision to assign three hundred (300} diivers to a:single dmpafcher on the weekend,
~ compared to sixty (60) dnve:s fo 4 disp atéher on flie weekdays,

- A careful review of thesé contenitions furthéy sum&ort_s ‘tie finding and conclusion that Werner
controlled the duties of Williams and Rotledge. Bow fnstanes, this fitst contention indicatss thas
- Werner directed Wilkiams and Rintledas to work togsther 46 4 tham, The second confention
suggests that Wernier made the decision to prevent Williasiy andl Rirtledge from taking cabiles:
Lastly, the third contention shows that Wernsr made the -deﬁer;ningﬁon a8 fo the number of

ﬂ;:iéers {which i;;ciudaawmiams- and Rofledge) assfgnied to dispatcher,

Tiv aceardanee vith Myérs, supa, this Cout believes itis probibited from lasking atihe
Servicss Agreement in deternilifng shetier a-viorkerfsan enployeshiscaiiss the contelling
faitor s whether the hiving party rétains the fight -Gontyokdnd supsrvise the workts be. gijqne-,
However, even if this Courtcould consider the Services Aursermiont; Wemner would Kiewist e

. donsideved an emnployer (i.e., “pectal employer™) under the Toaned servant doctrine pursnant i

thecfacts of this case, TheToaned servant doctring provides thatan employes dirested ot

penmitted to perform services for another “speéial” employer may hecorme tha employer's

¢inployeewhile performing those servioas (oltation oxfihed) Ths Hootiiing is based tpn e

_ Premige that an employee may have movethan one employer while Joing a speeifie aet{eitations
ormitted). See; Maynard v, Keniowt Chemicel Co,, 626 158 359, 361-362 (4% Cir1g805.
Although nc;t'binding on this Court 26 pérsussive.authority, itmust e nuted that under the
Nebuaska stattite, an employes of a Wiif:)lly owned subsidiary shall be conisidered to be

- eoncuriently employed by the paxent corpordtion, company, or-other 'ez;,g;iy and the wholly

ovened subsidiary whether or ot hoth companies separately provide rernunération, Seq, Web.

Rév. §t. § 48-648(2). As a vesult, the evidence suppiosts the fiiiding that Williams and Rufledze

were employees of Werner as there s no genvine ssne of a material fact as to this findisg,

12
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Asthis Court has determined that Weriter wasthe. etnployetof Willidms find .Riiﬁgdg"e; 1
miist now decide whéther the neghgence and wmi:gfﬁl death dlaims by Williamsand Rutledge
againgt Wemer ate exeludéd by wotkers’ conipénsation immiviity, A non-residentemployes
who is injured in this State and 1s protected nnder the tepmsand pfaviéfﬁﬁ% of the wotkers' .
edripensation laws of  forsign state shall not be éntitled sa-the betiefits and privileges provided |
, ‘under the West Virginia Workers]') Compensation. Ach, nchading Hie sight to file and matatatn 4
1 deliberats infention cause of setion ynder W. Va. Code #3-4-2(0) (5). Syl Bt. 3, Baterfing v,
American Optica] Corp., 207 WVa. 123, 126, 529 §.8.2d 588, 501, (20 Qﬁ);lti&aﬁéié;;utﬁ& that -
both Williams aid Rufledge weve residents of Miéﬁig;én st the it of the aceident, Becausa this
Court has found Wernertobe the empl;ayéf,‘thaﬁauri alspfinds that the desdly thjuries
suffered ky Williams and Rutledge Whils téansponting carso o Maviland Aidse outof dnd fathe
edrse of their gmiploymeént with Werner, Hence, fie Courbrmust now consifles the woikers’
epmpensation law of Nebivaska (i.e., the forelgn state), Undes Wébraska Taw, when, pﬁ?ﬁﬁl}ﬁ:},
injury i cansed '_té an.employee by aceident or oceupational disesss, adsing outof and i the

cotifse uf his or het employrtent, such exnployedshall recéivé csmpénsation thetefor froih, hisopr

her ¢mp1¢y¢r if the employee was not willfully negligent et the thne of vecsiving stck | injlity. See}
Meb. Rev. St §48-101, Thie Nehraska Werleis Compéngution Adk is an-employee'sexclpsive
yemedy against an employer for an Injury axising out of 4nd in ihe souea of gmp]p;anent
Tompkinsv. Rdi'nﬁé 347 Neb. 564, 5300 W.8d 244 '(1‘99‘5'} ‘Thé Nebiasla law.is well:defined.
and unambzguous in that the Nehragla Workers! Comp ensation Actis ‘the excluswe Téimedy
agalnstan empioyer As 4 vosult of the efidtence of an employir ~émp}oyae relatmnshxp hetwesn
Werner and both Wzlhams dnd Rutledge, theonly remedy for Williams and Rutledge is the
‘Nebiaska Warkers' Compensdtion Act, Threfors, the claims @fWﬂhams and Rutledgefor

negligence and wrongful death against Werner are barred byrworkers’ eompensation nmmunity.

13
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. By previous Order, this Court found that the spaliation claim was 2 stad-dlone carige of
action, However, in light of the Court's xacent finding that Werner wag the employer of Williams
and Rutledge, the “intentional” spaliation of evidencs dlafim, andl xiot the “negligenit” spoltation
of eviderice-¢lairm, I the only remaining stand-alosie cause:of action. West Vireinta doos nat
regognize spoliation of evidence us a stapd-alon tovt when the spolistion 15 the sastilt of the
nigligenis of a party to 4 elvil action Byl Pt. 2, Hanndh v, Hegter; 213 W.Va, 704, 584 S.X,24

. 660 (2008). On the othey hand, West Virgloia does recognize infentional spoliation of evidenss
4s o Stand-alone tort whei dong by ither a patty to & divil action or a third party, Syl Bt &
Hanmah v Heeler; 213 WVa, 704, 584 8 E.2d 560.(2003), Infenthonsl spoliation of stidenca’s
défined as the dntétitional &egtruétien,_ mutllatton, or significantdlteration of }éategﬁal evidence
for the purpose of defeating another person’s tevovery in.a evil action. Syl, Pt. 10, Harnah o .
Heeter, axg'W.Va. 704, 5__34 S.E.2d 566 (2004). The Yort-of infentional speliation. of evidence

comsists of the following dlements: (2) a pending or potential sivil detion; () Jnowledgsoftie

spoliator of the pending or potential ¢iifl actlon; (3) willfil destwuction of evience; (4) the
spoliated evidence wds vital to a party's ability to prevailin the p‘eﬁ&i'r;g crpetential oivil actlon; -
(5) the ,;Intén’ef of thi spoliator Yo deféat a party's by Y6 prevail in fhe pending or piotential elvil
action; (6) the party's inability to prevail in the vivil action; sud (7) damages, Ontethe fidt dix
elements are éstablished, there arlsés 4 rebuttable piéstoniption. that but for the fueb of the

spoliation of evidence, thie party injured by the spolfation weuld have prevatled in the pénding

oF piitential Kiigation, The spulistor must overcome the re%httafb_lg presumpticn, oy dlse be liabls

fox damages, Syl. Pt, 11, Hlastnnh v. Heoter, 233 W.Va, 704, 5848894 566 (2008}

The. Cotrt finds that ‘Williams and Rutledge have produced sufficient evidence fo mest
their burden of showing that there exists a genuine dispubs of fants as o whether thére wag 45
inteitiondl spoliation of evidence by Wemner. For instance, there is a definite dispute as to

whether Werner had disposed of the tractor-trailer with knowledge of a putential civi] detion
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(e:g, 2 claim for negligent wiafttenance and/or & clatri for defective produet of the. subject
vehicle). There algo exists a4 quastion as to the intent :af'\ Werney to-defout thie abilityof Willisms.

*and Rutledge to prevail in-a potential eivil action, Thus, there exists 2 véal diseord g o the
saltent facts on the spoliation, dlaim. See, Painter v, Peavy, 451 S8ad 755 (W.Va. 1994).
Hurtherimore, the elaim foe punttive davhages by Williams gnd. Rxxt’l'eigige- may hé-applitabile if'a
ey wiould find that Werner intentionally destroyed evidene Yo the purpose fo defest » Tawiui;
See, Hannah v: Heeter, 233 W-¥a, 704, 584 8558 566 (s003).

- WHEREFORE, ftis ORDERED, ADYUDGED, wod DECRERD as Foliows:

1: That Werner's Motion 'foz"- Pattial -Simmary Judgmoent Regarding Plaiakiffs and
Defendant Rufledge’s ﬂiaim of Deliberate Tntent, Neghigence: and Wrshgfal Desth. 1
GRAN‘mi) for the reasons 56t forth.ahove; _

o, That Wemier's Motion for Partial Sormasy Judgmenf Regaré{mg Plaintiffs and
Defendant Ruitledise’s Claiing of ‘Spoliation is DENTED for the reagons set forflinbove; |

8. That the.objections of the parties to-any dvérse ruling are mfeat ard

4+ That the Clerk of the Cireviit Caurt shall:send zn attested aepy of this Orderto sll connssl

of reeod,

ENTERED thls 67 ¥ of Ootobes, 2011,
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IN THE CIRCUTT COURT OF OHIO COUNTY, WEST VIRGINIA

e-:la‘i-.rt-.:ir ’..L:-.-"

| OF Gilp g

JANNELL WILLIAMS, as the ’

. Personal Representative of the Estate AT 24 AR 9 3
' Of Kenneth Williams, _
' EREHDA L. MiELER
Plaintiff,
v, Civil Action No: 09-C-419

WERNER ENTERPRISES, INC.,

a Nebraska Corporation,

WERNER ENTERPRISES, LLC,

a Nebraska Corporation,

DRIVERS MANAGEMENT LLC,

a NEBRASKA Corporation,

MARK GRIFFITH, Individually and as
an Agent for CRAWFORD & COMPANY,
CRAWFORD & COMPANY, a

Georgia Corporation, FREIGHTLINER
CORPORATION, INC,, an Oregon
Corporation, DAIMLER TRUCKS
NORTH AMERICA, L1LC, a

Delaware Corporation, and Cheryl
Rutledge, as the Personal Representative
of the Estate of Quentin Rutledge.

Defendants,

ORDER

The Court has pending before it several motions which need to be ruled upon. The Court
will address each of these motions herein below after eonsidering the motions, responses,
arguments, exhibits and pertinent legal authorities. o

| Defendant Werner's Motion for a Jury View

Werner moves the Court to permit the jury to inspect an exemplar model of the subject

vehicle during trial. In response, Williams and Rufledge argue that Werner has never previously 7
- advised them of its intention to request a jury view and hus failed to provide the subject for

inspection.




West Virginia Code Section 56-6~17 allows a party to request a jury view and this Court has
discretion to grant the motion, provided such view is necessary to a just decision. The Court
finds that Werner’s motion for & jury view is untimely, especially because the motion was filed
after the final pretrial hearing. In addition, the Court finds that the requested view would be of
limited value to assist the jury, and to permit a view at this late stage of the proceedings would
be unfairly prejudicial to Williams and Ruﬂedge.

Motion to Clarify and/or Reconsider the Court’s Order on. oliatio Claims

Williams and Rutledge move the Court to Clarify and/or Reconsider the Cotrt's Order on
Spoliation Claims previously entered. Williams and Rutledge agree that the Court was correct
that West Virginia would not recognize a stahd-é'lon-e claim for negligent spoliation of evidence
- against Werner in this case if the evidence destroyved (i.e., the subject tractor-trailer) were to be
used against Werner itself. The Court finds that the same rationale would also extend io
Werner's subsidiaries, which includes Gra-Gar, LLC. The basis for thls ﬁudmg isthat -
Werner and Gra-Gar, LLC ate concurrent employers of both Williams and Rutledge. The
- Nebraska law is clear in that the Nebraska Woz;kers’ Compensation Act is the exclusive remedy
against an employer. As a result of the existence of an employer —employee relationship between
Werner and Gra-Gar, LLC and Williams and Rutledge, the only remedy for Wﬁliains and
Rutledge against Werner and Gra-Gar, LLC is the Nebraska Workers' Compensation Act.
Therefore, the claims of Williams and Rutledge for negliger.z't spulia_ﬁon of evidence against Gra-
Gar, LLC or any other subsidiary of Werner are barred by worke:l:s’ compensation immunity.

Inlight of this ruling, Williams and Ruotledge are prohibited from arguing at trial whether
Wernei' had disposed of the tractor-trailer with knowledge of a potential civil action claim {.e.,
for negligent maintenance of the tractor-trailer) for both negligent and intqnﬁonai spoliation of
evidence against Gra-Gar, LLC or any other subsidiary of Werner, as the same is barred by
workers' compensation immunity. However, Wi]liams.and Rutledge, for their claim for
intentional spoliation of evidence, are permitted to argue at trial their contention that Werner

2
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. had disposed of the tractor-trailer with knowledge of a potential civil action claim for defective

product of the subject vehicle.

Werner's Motion in Limine to exclude evidence regarding settlements by Frelghtliner and

erner, including cases i

Werner seeks to prohibit Williams and Rutledge from attempting to introduce evidence

. regarding other accidents where a Freightliner vehicle was involved, including but not limited to

the settlement of those matters. In response, Williatos and Rﬁﬂedge argué that Werner's experts

purport to opine that the design of the subject tractor and other models of tractor are reasonably

- safe and not defective, As a result of the apinions of Werner’s experts, Williams and Rufledge

‘contend that the results of other cases and claims against Freightliner are proper for cross

examination as to the hasis for these opinions, |

The Court finds that Williams and Rutledge are permitted to introduce evidence regarding
other accidents where a Freightiiner vehicle was involved to rebut the opinions of Werner's
éxperts that the design of the subject tractor and other models of tractor were reasonably safe
and not defective. _ -

However, Williams and Rutledge shall not introduce evidence as to the amounts of any
settlernents. They are permitted to introduce into evidence any verdicté, but not the amount of
the verdict, against Freightliner as #t relates to this issue, provided a proper foundation is
established prior to the admission of such eyidence. In the event a proper fouridation is not
established or the relévancy of certain evidencebécomes an issue at trial, the Court will revisit
this motion. |

- Motion by Williams and Rutledge for additional preemptory challenges

- The Court will defer on ruling on this motion until the morning of trial.

WHEREFORE, it is ORDERED, ADJUDGED, and DECREED as follows:

1. ‘Werner’s Motion for a Jury View is DENIED for the reasons set forth above;
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2. .The Motion of Williams and Rutledge to Clarify and/or Reconsider the Court’s Order on
Spoliation Claims previously entered is DENTED for the reasons set forth above; |
3. Werner's Motion in Limine to exclude evidence regarding settlements by Freightliner
and Werner, including cases involving fire is DENIED for the reasons set forth above;
~ 4- The Motion by Williams and Rutledge for additional preémptafy challenges is deferred
for ruling until the morning of trial; ' ‘ S
5. That the objections of the parties to any adverse ruling are noted; and -
6. That the Clerk of the Cirenit Court shall send an attested copy of this Ord;er to all cc;unsél

of record.

ENTERED this 2/~ ay of October, 2011,

. . , S é‘}
MARTIN J. GAI/IGWJD GE
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IN THE CIRCUIT COURT OF OHIO COUNTY, WEST VIRGINIA

JANNELL WILLIAMS, as the Personal

+--Representative of the Estate of

Kenneth Williams,
Plaintiff,
Vs,

WERNER ENTERPRISES, INC., a
Nebraska Corporation, WERNER
ENTERPRISES, LLC, a Nebraska
Corporation, DRIVERS MANAGEMENT,
LLC, a Nebraska Corporation, MARK
GRIFFITH, Indijvidually and as an
Agent for CRAWFORD & COMPANY,
CRAWFORD & COMPANY, a Georgia
Corporation, FREIGHTLINER
CORPORATION, INC., an Oregon

Corporation, DAIMLER TRUCKS NORTH

AMERICA, LLC, a Delaware
Corporation, and CHERYL RUTLEDGE,
as the Personal Representative of
the Estate of Quentin Rutledge,

Defendants.

J Civitl Action No. 09-C-419

Transcript of proceedings 1in the above-entitled matter,
before the Honorable Martin J. Gaughan, held in the
Ohio County Courthouse, 1500 Chapiine Street, Wheeling,
West Virginia, commencing on October 24, 2011.
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