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SYLLABUS BY THE COURT

1. “In determining whether to entertain and issuevtii¢ of prohibition

for cases not involving an absence of jurisdictimrt only where it is claimed that the
lower tribunal exceeded its legitimate powers, tmurt will examine five factors: (1)
whether the party seeking the writ has no othegaai® means, such as direct appeal, to
obtain the desired relief; (2) whether the petgiomwill be damaged or prejudiced in a
way that is not correctable on appeal; (3) whetherlower tribunal’s order is clearly
erroneous as a matter of law; (4) whether the lowbunal’'s order is an oft repeated
error or manifests persistent disregard for eifmexcedural or substantive law; and (5)
whether the lower tribunal’s order raises new angdrtant problems or issues of law of
first impression. These factors are general guidslithat serve as a useful starting point
for determining whether a discretionary writ of Ipitmition should issue. Although all
five factors need not be satisfied, it is cleart titee third factor, the existence of clear
error as a matter of law, should be given substhnteight.” Syllabus Point 4State ex

rel. Hoover v. Bergerl99 W.Va. 12, 483 S.E.2d 12 (1996).

2. “Before any stay may be granted in an appeal frateasion of the
Commissioner of the Department of Motor Vehiclesoleng a driver’'s license, the
circuit court must conduct a hearing where evidasaadduced and, ‘upon the evidence

presented,” must make a finding that there is atauitial probability that the appellant



will prevail upon the merits and that he will suffereparable harm if a stay is not

granted.” Syllabus Point &tate v. Bechto|dl90 W. Va. 315, 438 S.E.2d 347 (1993).

3. A proffer is not sufficient to satisfy the evideary requirements of
West Virginia Code 8§ 17C-5A-2(s) (2012) for prodf icceparable harm. A stay or
supersedeas of the order issued pursuant to Wegindi Code § 17C-5A-2(s) must
contain findings of fact and conclusions of law @fhidemonstrate that the circuit court
has, upon the testimony or documentary evidenceepted, made a finding that the

appellant will suffer irreparable harm if the ordenot stayed.

4, A stay or supersedeas of the order issued pursodfit Va. Code §
17C-5A-2(s) (2012) must contain an express prowmisiimiting the duration to no more
than 150 days, although the circuit court is necprded from issuing consecutive stays

for good cause shown.



Benjamin, Chief Justice:

These consolidated original proceedings are befloee Court upon the
petitions of the Commissioner of the West Virgimdavision of Motor Vehicles who
seeks to prohibit the Circuit Courts of MarshalluGty, Boone County, and Kanawha
County from entering orders staying the licenseocations of Respondents James
Leonard Parker, Patrick White and Nichole Erwifhe Commissioner alleges that the
circuit courts exceeded their jurisdiction and &teld the requirements of West Virginia 8
17C-5A-2(s) (2012) and applicable case law by failing to require Bespondents to
present evidence that there was a substantial ipitapathat the Respondents would
prevail on the merits and the Respondents woultesureparable harm if the orders
were not stayed; failing to provide findings of ttand conclusions of law in the orders;
and in failing to limit the stays to 150 days. Wpexamination of the petitions, the
responses, the submitted appendices, and the antggiofecounsel, this Court concludes
that the stay orders violate the requirements ofstWéirginia § 17C-5A-2(s) and
applicable case law and that, consequently, the miiesioner is entitled to relief in

prohibition.

! West Virginia Code §17C-5A-2(s) provides, in peetit part:

The court may grant a stay or supersedeas of ther @nly upon motion
and hearing, and a finding by the court upon thdence presented, that
there is a substantial probability that the appelihall prevail upon the
merits, and the appellant will suffer irreparablkerh if the order is not
stayed: Provided, That in no event shall the stagupersedeas exceed one
hundred fifty days.



FACTUAL AND PROCEDURAL BACKGROUND

James Leonard Parker

The Commissioner revoked the driving privilegesR#spondent James
Leonard Parker because he was found to have duweler the influence of alcohol
(“DUI"). 2 Mr. Parker filed a Petition for Appeal in the @iit Court of Marshall County
on April 23, 2012, and that appeal is currently ggieg before the circuit court. Mr.
Parker moved for a stay of the revocation, andathearing on the motion for stay on
June 8, 2012, his counsel proffered the reasons Mhy Parker would suffer a
“substantial hardship”if a stay was not granted, arguing that Mr. Paskeuld not be
able to travel to do the various odd jobs he ndgnddes to make money, that he would
not be able to baby-sit his grandchildren on a leeghasis, grocery shop, and attend
medical appointments without obtaining transpaotati Although counsel submitted
these proffers to the court, no testimony was takah no evidence was admitted to the
record. The Commissioner argued that Mr. Parkdrritd met the requirements of West
Virginia Code § 17C-5A-2(s) because he had notgmtesl any evidence, other than mere
proffer, that there was a substantial probabilitgtthe would prevail on the merits and

that he would suffer any “irreparable harm” if tveler was not stayed.

2 The record does not reflect the date on whicHitlemse revocation order was entered.

% We note that “substantial hardship” is not thedeur of proof required in West Virginia
Code 8§ 17C-5A-2(s). See footnoteslipra



In granting Mr. Parker's motion for stay at the tweg, the circuit court
relied on Mr. Parker’s proffers and stated, “Mrntahas indicated there’s going to be
irreparable harm in that he’s not able to do higkwde’s not able to get to medical
appointments. |, as a matter of course, gransstdajne Commissioner requested that the
stay be self-terminating at 150 days, and the ticaurt indicated that it would do so.
However, on July 23, 2012, the circuit court erdetfee order prepared by Mr. Parker’s
counsel which failed to limit the stay to 150 daysl contained no findings by the circuit
court. It summarily stated,

Upon hearing the representations of both counkel,Gourt

does hereby grant the Petitioner’'s Application &ay and

does Order that the License Revocation entered hay t

Commissioner of Division of Motor Vehicles on Api4,

2012 is hereby stayed until further order of thmu@. Upon

receipt of the record from the prior proceedings, ¢ourt will

review the same and schedule this matter for fuarthe

proceedings on the Petition for Review.
Patrick White

The Commissioner revoked the driving privilegesR#spondent Patrick
White on August 10, 2012, because he was foundve ldriven under the influence of
alcohol. Mr. White filed a Petition for Review é&fdministrative Order in the Circuit
Court of Boone County on or about August 16, 204Rich is currently pending. Mr.
White moved for a stay of the revocation on Augekst 2012. At the hearing on the

motion for stay on August 28, 2012, Mr. White’s neal proffered reasons that Mr.

White would suffer irreparable harm if a stay was$ granted, arguing that Mr. White is
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currently enrolled in college and is the marriethéa of minor children for whom he is
responsible for transporting to extra-curriculatiaiies in the evening while his wife
works as a registered nurse. However, it appears the record that no testimony was
taken and no evidence was admitted to the recd@itte Commissioner argued that that
the requirements of West Virginia Code 8§ 17C-5Ar2@d not been satisfied because he
had not presented any evidence, other than meféeprthat there was a substantial
probability that he would prevail on the merits @hdt he would suffer any “irreparable
harm” if the order was not stayed. However, tliewt court granted the motion for stay

without requiring testimony to be taken.

Following the hearing, both parties submitted psgub orders. On
September 10, 2012, the circuit court entered tdergprepared by Mr. White which did
not limit the stay to 150 days. On September 1222the Commissioner filed a Motion
to Vacate Order Granting Temporary Stay on the mgleuthat the order granting the stay
failed to limit the stay to 150 days. The circaburt has taken no action on the

Commissioner’s pending Motion to Vacate.

Nichole Erwin

The Commissioner revoked the driving privilegesRespondent Nichole

Erwin because she was found to have driven undeintiuence of alcohol (“DUIY.

4 The record does not reflect the date on whicHitle®se revocation order was entered.



Ms. Erwin filed a Petition for Review of Administrae Order in the Circuit Court of

Kanawha County on May 16, 2012, which is currepiynding. Ms. Erwin moved for a
stay of the revocation, and at the hearing on tb&aam for stay on June 26, 2012, Ms.
Erwin failed to appear, but her counsel profferad teasons why she would suffer
irreparable harm if a stay was not granted, argthag the loss of an automobile driver’'s
license can cause irreparable harm in that it caumse the loss of employment and
inconvenience. She further asserted that the linabo drive can cause risks to non-
license holders in case of an emergency. Howewertestimony was taken and no
evidence was admitted to the record. The Commmssiargued that Ms. Erwin had not
met the requirements of West Virginia Code § 17CZ#) because she had not
presented any evidence that there was a substprtiadbility that she would prevail on

the merits and that she would suffer any “irreplr&arm” if the order was not stayed.

In granting Ms. Erwin’s motion for stay at the hiegr the circuit court
stated “I will shorten this too, Ms. Skorich, will due respect. | hear a number of these
cases and routinely | grant a stay. Okay?” Folhgathat, on August 28, 2012, the circuit
court entered an order prepared by Ms. Erwin’s selwhich summarily stated,

The Court having further reviewed the petition dilaerein

and the brief supporting thereof it is ADJUDGED,

ORDERED and DECREED as follows:

1. “I am going to grant the stay, Mr. Detch. | ammgpio find

that there is irreparable harm, on the record, alsd that
there is a substantial likelihood you will prevail.



It is therefore ORDERED that a 90 day stay willgnanted to
the petitioner.

.
STANDARD OF REVIEW

As this Court recently stated BER Commissioner, West Virginia Division

of Motor Vehicles v. Swope- S.E.2d. ---, 2013 WL 1788227 (April 25, 20,13)

This Court has original jurisdiction in prohibitigaroceedings
pursuant to art. VIII, 8 3, of The Constitution dfest
Virginia. That jurisdiction is recognized in Rulé Df the
Rules of Appellate Procedure and in various stayuto
provisions. W.Va.Code, 51-1-3 [1923]; W.Va.Code; B2
[1933]. In considering whether to grant relief irolpibition,
this Court stated in the syllabus pointSifte ex rel. Vineyard
v. O’'Brien 100 W.Va. 163, 130 S.E. 111 (1925): “The writ of
prohibition will issue only in clear cases where tnferior
tribunal is proceeding without, or in excess ofjgdiction.”
Syl. pt. 1,State ex rel. Johnson v. Re€d9 W.Va. 289, 633
S .E.2d 234 (2006).

In the current cases before us, which concern venetie circuit courts

exceeded their jurisdiction, the relevant guiddimee found irState ex rel. Hoover v.

Berger, 199 W.Va. 12, 483 S.E.2d 12 (1996), syllabus pbiaf which holds:

In determining whether to entertain and issue thé of

prohibition for cases not involving an absenceunisgiction
but only where it is claimed that the lower triburaceeded
its legitimate powers, this Court will examine fifactors: (1)
whether the party seeking the writ has no otheraale
means, such as direct appeal, to obtain the desslied; (2)

whether the petitioner will be damaged or prejuditea way
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that is not correctable on appeal; (3) whether liweer

tribunal’s order is clearly erroneous as a matfelaw; (4)

whether the lower tribunal’s order is an oft repeaérror or
manifests persistent disregard for either procddwa
substantive law; and (5) whether the lower tribisnakder

raises new and important problems or issues ofdadirst

impression. These factors are general guidelingssirve as
a useful starting point for determining whethersciktionary
writ of prohibition should issue. Although all fivEactors
need not be satisfied, it is clear that the thiadtdr, the
existence of clear error as a matter of law, shdaadyiven
substantial weight.

Syl. pt. 2,State ex rel. West Virginia National Auto Insurar@@empany v. BedelR23

W.Va. 222, 672 S.E.2d 358 (2008); syl. pt.SQ2ate ex rel. Isferding v. Canad¥99

W.Va. 209, 483 S.E.2d 555 (1997).

[1.
DISCUSSION
First, the Commissioner argues that the circuitrisolexceeded their
authority in granting the stays in the cases beferdecause (1) a proffer is insufficient
to establish the evidentiary requirements of Wesginia Code § 17C-5A-2(3)and (2)
the circuit courts’ orders failed to contain speciindings of fact upon the evidence

presented. The Commissioner asserts that thesofdgrto comply with this Court’s

> See footnote Jsupra



holding in syllabus point 2 ddtate v. Bechto|dl90 W. Va. 315, 438 S.E.2d 347 (1993),
wherein we stated that,

Before any stay may be granted in an appeal fralacision

of the Commissioner of the Department of Motor \¢&ds

revoking a driver’s license, the circuit court masinduct a

hearing whereevidence is adduceand, “upon the evidence

presented,”must make a findinghat there is a substantial

probability that the appellant will prevail uporetmerits and

that he will suffer irreparable harm if a stay & granted.
Id. (emphasis added). TI8mithCourt stated that “if the circuit court grantee tstay
without conducting evidentiary hearings and withaueaningfully analyzing the
evidence adduced during the hearings, he excebedédditimate powers granted to him
under the statute.” 190 W.Va. at 320, 438 S.E.Zbad8t The Commissioner submits that
although the second part of West Virginia Code 8 -BA-2(s), providing “the
substantial probability that the appellant sha#iail on the merits,” can be satisfied by
proffer and argument of counsel, a circuit court oaly make a reasoned decision as to

the alleged irreparable harm that a driver mayesufirough the taking of evidence. We

agree with the Commissioner’s arguments.

“A proffer is not evidencelpso/facto” US. v. Reed114 F.3d 1067, 1070
(10th Cir. 1977);See also, Crawley v. Ford3 Va. App. 308, 597 S.E.2d 264 (2004);
Jones v. US 829 A.2d 464 (D.C. 2003Parker v. US. 751 A.2d 943 (D.C. 2000).
Moreover, a “proffer is not evidence unless thetiparstipulate that a proffer will
suffice.” Ford v. State 73 Md.App. 391, 404, 534 A.2d 992, 998 (1988. tHe cases

before us, the Commissioner did not stipulate ¢haroffer would suffice. Rather, the

8



record reflects that the Commissioner objecteché&admission of a proffer as evidence
below. Fundamental fairness dictates that the Cigsiamer be granted an opportunity to
cross-examine the driver as to irreparable harne bélieve that the Commissioner has
the right to inquire further into the driver’'s satiion and the alleged harm that will befall
the driver if the license revocation is not stapedding appeal. Once the Commissioner
has had the opportunity to cross-examine the drorethese issues, the circuit court
should then make the necessary factual and legdinfys on the record to satisfy the
requirements of the statute. Thus, we hold thptadfer is not sufficient to satisfy the
evidentiary requirements of West Virginia Code &15A-2(s) for proof of irreparable
harm. A stay or supersedeas of the order issuesignt to West Virginia Code 8§ 17C-
5A-2(s) must contain findings of fact and conclasiof law which demonstrate that the
circuit court has, upon the testimony or documgnéatidence presented, made a finding

that the appellant will suffer irreparable harnthié order is not stay€d.

® In so holding, we also wish to address the disamep between West Virginia Code §
17C-5A-2(s) and West Virginia Code § 29A-5-4(c) 989 regarding the requirements
that must be satisfied for a circuit court to pnbypgrant a stay. West Virginia Code 8
29A-5-4(c) generally provides, in pertinent pangtt“[p]ending the appeal, the court may
grant a stay or supersede@son such terms as it deems propdemphasis added).
However, West Virginia Code § 17C-5A-2(s) more sfieadly provides that “[the court
may grant a stay or supersedeas of the order gy motion and hearing, and a finding
by the court upon the evidence presented, thae tisea substantial probability that the
appellant shall prevail upon the merits, and thegedant will suffer irreparable harm if
the order is not stayed.” To the extent that #rens of West Virginia Code § 17C-5A-
2(s) more specifically delineate the requiremehng must be satisfied before a stay can
be granted by the circuit court, we find the largpiaf West Virginia Code § 17C-5A-
2(s) to be the controlling and superceding authani this issue.



Additionally, the Commissioner argues that the wircourts exceeded
their authority because this Court has held th&negnded stays are in violation of the
Code. The last sentence of West Virginia Code §8-3&€2(s) provides, in pertinent part
that “in no event shall the stay or supersedeath®forder exceed one hundred fifty
days.” In addressing the 150-day requirement, @art stated the following iAdkins
v. Cling 216 W. Va. 504, 607 S.E.2d 833 (2004):

The open-ended stays ordered in these consolidated
cases were in direct violation of West Virginia @o8l 17C-
5A-2, which at the time the stays were institutedtained a
thirty-day limitation of stays in such matters acdrrently
contains a 150-day limitation of stays. [footnotmiibed]
Once these open-ended stay orders were institutes,
Appellees quite understandably made no attemptriag b
these matters to a resolution. Thus, the DMV wasiired to
carry the burden of bringing these issues to thentbn of
the lower court, requesting the court to vacatestiags, and
then initiating this appeal when the lower counersed the
revocations and remanded to the commissioner.

During oral argument, the DMV informed this Court
that several other pending cases are subject terimpsibly
lengthy stays. [footnote omitted] Such stays canbe
permitted due to their obvious violation of stajude well as
the unreasonable delay in providing final legaloheton to
these administrative revocation matters. Thus, iectthat
stays of administrative license revocation prooegsliin
violation of the 150-day statutory limitation of \&teVirginia
Code 8§ 17C-5A-2 must proceed to final resolutiors@sn as
practicable, and no additional stays in violatioh smuch
statute should be ordered.

Id. at 508, 607 S.E.2d at 837.

In the cases presently before us, two of the tletey orders do not

expressly limit the duration of the stay to 150 slayAlthough Ms. Erwin’s order
10



expressly limits the stay to ninety days, Mr. Parkad Mr. White’s orders do not
expressly limit the duration of the stay. We agwath the Commissioner that a stay
order which does not delineate the duration ofstlag creates an open-ended stay which
is contrary to West Virginia Code § 17C-5A-2(s) ahdkins 216 W. Va. at 508, 607
S.E.2d at 836. A stay or supersedeas of the @dgeed pursuant to West Virginia Code
8 17C-5A-2(s) must contain an express provisiorting the duration to no more than
150 days, although the circuit court is not preetlidrom issuing consecutive stays for
good cause shown. Thus, we find that the stayrsridsued in Mr. Parker's and Mr.

White’s cases violate the law.

V.
CONCLUSION

For the reasons stated above, this Court concltitEsthe stay orders
entered by the circuit courts violate the requiretaef West Virginia Code 8§ 17C-5A-
2(s) and applicable case law and that, consequeéhdyCommissioner is entitled to relief
in prohibition. There is no other remedy availabézause the orders granting the stays
are not final and appealable. In that regard, idiate relief from this Court is
appropriate. Having found that the circuit cowexseeded their jurisdiction in granting
the Respondents’ respective motions, the Circuitir@Goof Marshall County, Boone
County and Kanawha County are prohibited from gngnthe specific stays before us in

these matters pursuant to West Virginia Code 8 8&€(s).
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Writs granted.



