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MEMORANDUM DECISION

Petitioner Dennis Gale Hubbard, by counsel Paul R. Cassell, appeals the Circuit Court of
Mercer County’'s January 20, 2016, order denying his amended petition for writ of habeas
corpus. Respondent Ralph Tetryarden, by counsel Nic Dalton, filed a response. Petitioner
filed a reply. On appeal, petitioner argues that the circuit court erred in denying his amended
habeas petition on the grounds of ineffective assistance of counsel, a change in the law since the
time of his conviction, the failure to preserve certain evidence, and cumulative error.

This Court has considered the parties’ briefs and the record on appeal. The facts and legal
arguments are adequately presented, and the decisional process would not be significantly aided
by oral argument. Upon consideration of the standard of review, the briefs, and the record
presented, the Court finds no substantial question of law and no prejudicial error. For these
reasons, a memorandum decision affirming the circuit court’s order is appropriate under Rule 21
of the Rules of Appellate Procedure.

In July of 2005, petitioner shot and killed Ricardo Edward Lee after Mr. Lee entered
petitioner’s residence. By his own admission, petitioner fired ten shots at Mr. Lee, emptying his
firearm. During the February of 2006 term of court, petitioner was indicted on one count of first-
degree murder. Petitioner’s trial commenced in August of 2006. At trial, petitioner argued that he
acted in self-defense and claimed that Mr. Lee was holding a knife at the time of the shooting.
However, several witnesses testified that they did not see Mr. Lee holding a knife at the time of
the shooting or see him move toward petitioner in a threatening manner. Ultimately, the jury
convicted petitioner of one count of second-degree murder. Thereafter, petitioner filed a motion
for a new trial, which the circuit court denied. By order entered in October of 2006, the circuit
court sentenced petitioner to a term of incarceration of forty years. Petitioner thereafter appealed

!petitioner originally listed Marvin C. Plumley, Warden of Huttonsville Correctional
Complex, as respondent in this matter. However, petitioner is no longer housed at Huttonsville
Correctional Complex and is, instead, housed at Stevens Correctional Center. Pursuant to Rule
41(c) of the West Virginia Revised Rules of Appellate Procedure, the name of the correct public
officer has been substituted as respondent in this action.
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his conviction to this Court, and we refused the same by order entered in September of 2008.

Petitioner filed a petition for writ of habeas corpus in May of 2010. The circuit court
appointed an attorney to represent petitioner and he later filed an amended petition. Ultimately,
the circuit court denied that petition in May of 2010. Thereafter, petitioner filed a second petition
that the circuit court denied in October of 2010.

In June of 2012, petitioner filed a third petition for writ of habeas corpus in the circuit
court. After the circuit court appointed counsel in February of 2013, the State conceded that
petitioner received ineffective assistance of counsel in his prior habeas proceeding. As such, the
circuit court permitted petitioner to file an amended petition. In November of 2014, the circuit
court held an omnibus evidentiary hearing. The circuit court then permitted evidentiary
depositions of fact and expert witnesses. In June of 2015, the parties presented their final
arguments to the circuit court. By order entered on January 20, 2016, the circuit court denied
petitioner’'s amended petition. It is from that order that petitioner appeals.

This Court reviews appeals of circuit court orders denying habeas corpus relief under the
following standard:

“In reviewing challenges to the findings and conclusions of the circuit
court in a habeas corpus action, we apply a three-prong standard of review. We
review the final order and the ultimate disposition under an abuse of discretion
standard; the underlying factual findings under a clearly erroneous standard; and
guestions of law are subject tada novoreview.” Syllabus point 1Mathena v.
Haines 219 W.Va. 417, 633 S.E.2d 771 (2006).

Syl. Pt. 1,State ex rel. Franklin v. McBrid226 W.Va. 375, 701 S.E.2d 97 (2009).

On appeal to this Court, petitioner argues that he was entitled to habeas relief due to trial
counsel’s ineffective representation, a favorable change in the law with retroactive effect, and
cumulative errof. The Court, however, does not agree. Upon our review and consideration of the
circuit court’s order, the parties’ arguments, and the record submitted on appeal, we find no error
or abuse of discretion by the circuit court. Our review of the record supports the circuit court’s
decision to deny petitioner post-conviction habeas corpus relief based on these alleged errors,
which were also argued below. Indeed, the circuit court’s order includes well-reasoned findings
and conclusions as to the assignments of error raised on appeal. Given our conclusion that the

“Petitioner also alleges error regarding a recording of a radio broadcast that he asserts was
played to the jury during trial and subsequently lost. However, the Court finds that neither
petitioner’'s amended petition for writ of habeas corpus nor his memorandum in support of the
amended petition addressed this alleged error. “Our general rule is that nonjurisdictional
guestions . . . raised for the first time on appeal, will not be conside3tdffer v. Acme
Limestone Co., Inc206 W.Va. 333, 349 n. 20, 524 S.E.2d 688, 704 n. 20 (198@)ple v.

W.Va. Dep’t of Motor Vehicle223 W.Va. 818, 821, 679 S.E.2d 650, 653 (2009). Accordingly,
the Court declines to address this assignment of error on appeal.



circuit court’'s order and the record before us reflect no clear error or abuse of discretion, we
hereby adopt and incorporate the circuit court’'s findings and conclusions as they relate to
petitioner’s assignments of error raised herein and direct the Clerk to attach a copy of the circuit
court’s January 20, 2016, “Order” to this memorandum decision.

For the foregoing reasons, we affirm.
Affirmed.
ISSUED: February 21, 2017
CONCURRED IN BY:

Chief Justice Allen H. Loughry 1l
Justice Robin Jean Davis
Justice Margaret L. Workman
Justice Menis E. Ketchum
Justice Elizabeth D. Walker
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INTHE CIRCUIT COURT OF MERCER COUNTY, WEST VIR{

DENNIS GALE HUBBARD, PETITIONER,

V. | CIVIL ACTION NO. 12-C-320,

MARVIN C. PLUMLEY, Warden, ] RESPONDENT.
ORDER

FINDING OF FACT:

1. OnTuly 14, 2005, Dennis Gale I—Iubba.rd his wife Virgie,their twenty-four (24) year
old son, Trusby Edward Hubbard (Red) and one Jimmy Taylor resided at 120 Poplar St, in
Bluefield, Mercer County, West Virginia. They had resided there since May 23, 2004.

2. Onthe evening of Tuly 14, 2005, at approximately 2100 hours or 9:00 p-m. an mncident
was reported describing a shooting at 120 Poplar St. In Bluefield, Mercer County, West Virginia.
Officers of the Bluefield WV Police Department, Officer S. Whitt and Officer J. Brooks -
responded to the report.

3. Ac‘cordmg to the report of Officer I, Brooks, when the'y arrived they found Ricardo
Edward Leg, lying in the entrance to the residence. He observed a small Iﬂtchen knife lying
beside Mr. Lee. Mr. Lee was wounded and, therefore, transported to the Blueﬁeld ‘Regional
Medical Center where he died shortly after arrival.

4. Officer Brooks reported that he spoke with Dennis Hubbard who said he was

downstairs of the residence and heard a commotion upstairs. He then went upstairs and observed
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Mr. Lee on the porch of the residence with éknife. He asked Mr. Lee to leave several times and
Lee refused. Mr. Hubbard stated that he closed the door and Mz, Tee kicked the door in and
entered the home. Mr, Les then advanced toward Mr. Hubbard with a knife. Mr. Hubbard shot
Mr. Lee, firing the weapon about 10 times, but he did not know how many times he hit him.

* 5. Officer Brooks then spoke with another resident of the home, Trusby Hubbard. He
related that he and a fiiend were entering the home when Mr. Lee attempted to enter with them.
Trusby asked Mr. Lee to leave and attempted to close the door. Les then pushed his way into the
residence with a knife in his hand. Trusby yelled for his Dad, Dennis Hubbard, who came
upstairs and told Lee to leave and when Lee failed to do so, his Dad shot im. The weapon used
in the incident was a Hi Point .380 caliber handgum serial number P743288. Two weapons
seized b'y the officers were the handgun and a 6 % inch Regenf Bherewood kitchen knife. Both
Dennis Hubbard and Trusby Hubbard were transported to the Bluefield Police Department where
they were to be interviewed by Lt. Detective I. T. Helton

6. At this point in time Detective I. T. Helton entered the picture. He arrived at the
Bhuefield Police Department to interview Dennis and Trugby Hubbard. At 9:55 p.m. Dennis
Gale Hubbard was advised of his constitutional rights and decided to waive them and talk with

the Officer.
7. Dennis Hubbard stated he knew Ricardo Lee casnally and he did not think he lived in

the neighborhood. It was his unders_tanding Mr. Lee lived somewhere in Virginia. Previous tg
this night he had told Mr. Lee to stay away from his home on OUMErous occasions. As recent as
the day prior to the incident Ricardo Lee had barged into his Home without his or his wife’s
permission. Mr. Hubbard stated that he wamed Mr. Lee that “it befter not happen again”.

8. According to Dennis Hubbard, on th.e evening of July 14, 2005, Mr. Hubbard was
alone and was in his basement working on a gardening implement. Trusby Hubbard, Mark
Heaton and Dav-id Lee Pleasants (Spanky) came into the house and as they were shutting the door
, Mr. Lea rammed th;a door and came inside the house. He heard a noise and a voice screaming
for someone to get out of the house. Mr. Hubba:r& went upstairs to fine Ricardo Lee standing
approximately five (5) feet inside his front door with a knife in his right hand. He wes holding
the knife ina threatening manner. Ricardo Lee was cursing Trushy Hubbard and s-aying he did
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not have to leave the house. Ricardo Les made a move toward Petitioner with the knife and
Petitioner began firing his weapon. Petitioner fired it unﬁl it was empty.

9. Trusby Hubbard was also advised of his constitutional nghts and he waived them and
gave Lt. Helton a statement. He said that Ricardo Lee had been in his house 0N PTIOT Occasions
and had even been in Trusby’s bedroom, which is in the attic. On the day before the shooting
Ricardo Lee had just walked into the house, came up to Trusby’s room in the attic wanting a beer
or cigarettes. When Petitioner heard him he walked up to the attic and politely told Ricardo Lee
to leave. He had to tell im to leave the house three (3) times before lie Jeft and o the way out
he stole two baseball caps.

On the day of the shooting, Ricardo Fee and Spanky (David Lee Pleasants) were at a
Frazier home next door to the Hubbard house. - Trusby Hubbard went to the Fraser home to talk
with Spanky (David Lee Pleasants). Frezier told Ricardo Lee and Spanky(David Lee Pleasants)
to leave his home. When the left, Trusby and Spanky were going to the Hubbard home. ‘When
they entered the front door they saw Ricardo Lee mmediately behind. Trusby Hubbard told
Ricardo Lee that he would have to leave becanse he was not welcome in the house. Trusby was
in the process of closing the door when Ricardo Lee put his hand inside, Ricardo then screamed
and kicked the door open. Ricardo Lee had a knife in his hand. Trusby called for his father aud
then started up the Steps t0 his bedroom. He did not see the shooting, but he heard the shots.

10. When Li. Helton finished interviewing Dennis Gale Hubbard and Trusby Hubbard he
proceeded to the home at 120 Poplar Street in Bluefield, WV. When he entered the home he
fou.ud that the members of the Bluefield police department had not secured it as a crime scene.
The ﬁont door had been secured; however, there were persons left in the house and the back door
was left unlocked. Spent casings were scattered over the living room floor and some had been
stepped on and damaged. Persons had been left in fhe house and it appeared they were m the
process of cleaning the room prior to his arrival. Jimmy Taylor a resident of 120 Poplar Street
had been left in the house and was in another room watching TV when he arrived. He had never
been told to leave the house. He gathered spent casings and was abls to locate only four (4)

casings in the living room. He then photographed the scene and began taking a statement from

M. Taylor.
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11. Mr. Taylor said he was coming out.of the bathroom and Ricarde Lee was standing inside the
dqor and he and Petitioner were into an argument. Petitioner told Ricardo Lee to leave the house,
Petitioner had a gun and Ricardo Lee had a knife. Petitioner repeatedly told Ricardo Lee to leave
 the house and Lee said he was not leaving until he checked on his fiiend. Petitioner began
shooting. Mr. Taylor said that from a week or so prior to July 14, 2015, Petitioner had been
telling Ricardo Lee not to come around his home and he had been coming around anyway.

12. On July 15, 2005, Lt. Helton spoke with Andrea Frazier who lived next door to the
scene of the shooting, Frazier told him he left Spanky, Ricardo Lee and someone named Ronnie
in his apartment and he went to the store. When he got back he saw smoke coming out of his
door. Spanky and Ricardo Lee were smoking crack and he told them to leave. At that time
Ricardo Lee had a knife on him when he was told to leave the apartment. He offered to sell it to
Frazier for $10.00. He later heard shots and never saw Ricardo Lee again.

13. He also spoke with David Pleasants aka Spanky and he told -him that he went to
Andre Frazier’s house and met Ricardo Lee. He and Ricardo Lee proceeded to Frazier’s horﬁe 50
that Ricardo Lee could buy some crack. They went to the Hubbard house. He went inside and
when Ricardo Les tried to come in, Trusby told him not to coms inside because he was a thief,
Ricardo Lee then kicked the door open and came inside. Pleasants did not see a weapon in
Ricardo T.ee’s hands. He and Trusby went upstairs a.ud he heard Petitioner tell Ricardo Lee to
get out five (5) or six (6) times and then he heard a series of shots. He left and went to his own

~home. At 3:00 p.m. Ricardo Lee did not have a kmife on his person or he just would not let
Spanky nse it to repair a watch. | _

14. Lt. Helton later interviewed Thomas Hankins, & nei ghbor, who sai& he heard
someone tell Ricardo Lee to get off the porch and that wag all he heard.

15. Lt Helton heard one Amy Stone was at the scene of the shootmg, but he was never
able to locate her.

 16. It Helton interviewed Chris Smith MDPS who was a polygraph operator whom he
had contacted and asked to run Mr. Hubbard on the poljrgraph. After an extensive test, it showed
Mr. Hubbard was being truthful when questioned about the knife in Ricardo Lee’s hand.
17. In kisteport, L. Helton listed physical evidence consisting of (1) Highpoint 380,
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serial number P743288 and (2) a 6.5 inch Bherwood kitchen knife.(3) Rights form and staterment
by Dennis Hubbard (4) Rights form and statement of Trusby Hubbard (5) Photos of scene and (6)
Medical Examiner’s report. '

18. On or near August 7, 2005, I.t. Charles S. Myers of the Bluefield City Police
Department submitted the knife and a fingerprint card beanng the name of Dennis Gale Hubbard
fo the West Virginia State Police Forensic Laboratory. The result of the examination was that
there were no latent prints of comparison vahie developed on the sublmtted knife. The report
was signed by Stephen C. King, Latent Print Bxaminer.

19. Onor about Tuly 16, 2005, the West Virginia Office of fhe Chief Medical Examiner
received a request for a toxicology report on Ricardo Lee. The Pathologist is listed as Dr.
Mahmoud and samples were submitted of subclavian blood, hospital blood, vitreous fluid, gastric
contents and liver. An analysis was performed and the result was aleahol was present in the
blood at a concentration 0f 0.17% with no drugs detected. The report was signed by Tames
Kraner, Ph.DD. Chief Toxicologist, '

20. It appears that thers was never a preliminary hearing before a magistrate in Mercer

County, West Virginia with regard o charging Mr. Hubbard with a crime.
'21. Anindictment charging Dennis Gale Hubbard with First Degree Murder was returned

bya Grand Tury of Mercer County, West Virginia at the February 2006 Grand Jury Term of the
Mercer County , West Virginia, Cireujt Ciourt. Sub sequent to that Iudlctm_ent Elizabeth French
Esq. and James Palmer, Esq. licensed practicing attorneys in Mercer County, West Virginia,
were appointed to serve as counsel for Defendant Dennis Gale Hubbard. o

22. Prior to trial, counsel for Petitioner hired an inveéstigator named M. Roebuck 1o take
statements of Tammy Worley, Justin Hawkins, Tanny Hawkins and John Wayne Worley.

23. Anindividual named “Roebuck” interviewed Tustin Clinton Hawldns o April 18,

2006. Hawkins stated he saw Pefitioner walking up near Hardee’s restaurant i n Bluefield, WV.

Hawkins was in a Pawn Shop and walked out on the street and accompanied Peﬁtloner Ag
Petitioner and Hawkins came fo the Adams residence they decided to stop. I-Iawk:ins stated that
at no time d1d Petitioner say that he was gomg to“%kill a nigger.” Petitioner simply said hello and

they moved on.
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He seid he first met Petitioner at Kroger's in Bluewell, WV when Petitioner was set up
there to sell lawnmowers and repair items. Since that time they hecame good fiiends. He said
Petitioner was a kind hearted man who would not hurt a fly. The Adams family said Pefitioner
related thét he was going to “kill a nigger” only to collect a $10,000.00 reward , Ife said he knew
Petitioner did not premeditate to kill Richard Lee. He stated that he was present at the Adam’s
residence when Petitioner allegedly made the staternent and it simply did not oceur,

He and Pefitioner proceeded to walk down to Petltloner s house. He left about 30 or 40
minutes later,

Hawkins was aware of the $10,000.00 reward posters posted throughout the
neighborhood, and he further stated that he took down those he saw. He believed the Adams’
motive for making the statement relating to “killing a nigger” was the reward. He stated the
Adams family were thieves, rogues and they would do anything for money. He further stated that
Ricardo Lee was a crack head, needle jockey, a drunk and a thief. He was present when
Petitioner and his wife had told Ricardo Lee to leave their house on several occasions. Petitioper
did not take drugs, but he believed his son probably owed Ricardo Les money for drugs. He had
seen Ricardo Lee at Petitioner’s house on several oceasions.

They all lived in a high crime neighborhood , but Petitioner was not a violent maﬁ On
the other hand, he'’knew Ricardo Lec and Mr. Lee had threatened to kill him and was ,1n fact, a
wolent man.

24. Ms. Roebuck interviewed Tammy Lynn Hawlkins on April 18, 2006. Ms. Hawkins is the
mother of -.Tustin Clinton Hawkins. She had known Petitioner for about 2 years. She does not
believe the Adams’ are credible people and further, does not belisve Petmoner said he was going
to “kill him a nigger.” This was fabricated to collect the reward meney.

25. Mr. Roebuck interviewed Tammy Lynn Worley on April 18, 2006. When asked shout the -
Adams family she related that when she worked at the Trading Post in Bluefield, Pat Adams
came in and bought a Iamp and stole another. When she heard about the reward shs became
upset. She lcnew first hand that the Hubbards had a problem keeping Ricardo Lee off their
property. She knew that the Hubbards had previously called the pohce 1o keep Mr. Lee away

from their home
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She and her husband had told Petitioner that if anything happened to him they would try
to post his bond. She beheved Ricardo Lee was shot because he was threatening Petitioner. She
knew that the Hubbards were upset because of all the drugs in their son, Trusby’s room. Butthe

Petitioner did not use drugs.

26. Ms. Roebuck interviewed John Wayne Worley on April 18, 2006, M, Worley told the
Investigator that about 6 to § weeks prior o Ricardo Lee being shot and killed by Petitioner his

wife heard something downstairs in their home. One of their dogs started barking and his wife
went downstairs to investigate, She hollered up stairs, “Buck, there’s someone in the llvmgroom
would you please bring a gun and come down here™? Mr. Whorley got his pistol and started
down the steps and his wife said get out of my house now. Ricardo Lee was in our 11vmg room,
our door was open and he was put out the door. He had to have COme in through a window as the
door had a deadbolt on it and a key was required to get in and get out. This was about 1:00 a.m.
Mr. Worley was a good friend of Petitioner and had witnessed him ordering Ricardo Lee
off his property. Tt was not uncommon to sec a group of “drugheads” around the Petitioner’s
house. Petitioner would run them off when he came home. He said he knew that Petitioner was
scared of these people and he never dreamed he would ever shoot one of them. He never heard
Petitioner say he was going to shoot someone. He said Petitioner was not a violent type and he -

tried to get along with everyone
Mr. Worley said, “Something I can say about Dennis, the short time that T had been

friends with him he has always been outgoing, you know he’s helped people in the nelghborhood,
he has worked on Iawnmowers weedeaters, chainsaws free. Just to help people out, he done
things to work with the neighborhood watch, the neighborhood association and help his fellow
neighbors. He’ 8 just all around good guy and you know I’m sorry that Ricardo Lee got shot but,
he had to have been pushed into the situation because he would not of went out of his way to
have doﬁe it

27. The jury trial in State of West Virginia vs. Dennis Gale Hubbard, Indictment No. 06-F-139,
commenced in the Circuit Court of Mercer County, West Virginia.at 9:41 a.m. August 29, 2006.

28. Mr. George V. Sitler, Assistant Prosecuting Attorney represented the State of West Vu-gmla,
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and Elizabeth French and James Palmer represented the Petitioner. Both sides represented that
they were ready to proceed. , _

29. The Court began voir dire with an explanation to the jury as to the procedure, He advised
the jury that acoustics in the Couriroom were terrible and if they could not hear, they should just
raise their hands. The defendant was in the Courtroom at that time,

30. During voir dire the State advised the jury that this case involved the shooting of a human
being and it was a self defense case. He stated that the deceased covld have been an uninvited

guest or he could have been an intruder. He further asked if there was anyone on the panel who

 believed that the ri ght to defend their hqmé was absolute. That one has the right to use deadly

toree, no matter what the ciroumstances, against someone that you have not invited into your
home.

31. Ms French began her voir dire with an introduction of herself and some information about
her family. She also introduced Mr. Palmer and personalized him for the members of the jury
with a discussion of his family and the fact that he is the pastor at the Mount Sinai Baptist
Church. After the explanation of some surgery to the Petitioner she stated “...now the case that
you are here for today involves self-defense, your ight to not only protect yourself, but to do so
within your own home. -This is a simple, straightforward case. There is only one éentral issue
upon which this case will tum and that is why did Dennis shoot Ricardo Lee?™ (Tr. 30). She
further explained the “burden of Proof” in an effective manuer. (Tr. 51). She also stated “... the
Jodge will instract you that it is —in order for the Prosecutor to win this case, he must prove
beyond a reasonable doubt that when Dennis killed Ricardo Lee he was not acting in self-
defense. And if you have a reasonable doubt about whether Denms was acting in self-defense,
you must find for Dernis with an acquittal.” (Tr. 52). She then inquired about the drug problem
in our society today. (Tr. 53). She discussed gun ownership for personal safety. (Tr. 55). She
went info greater detail about gun ownership and personal safety. The voir dire presented by Ms.

‘French attempted to endear herself, family, Mr. Palmer and Petitionér to the jury at an early

stage. Inquired of jurors association with law enforcement, explained self defense, burden of

proof, inquired as to gun bias and ownership, followed up on several Jurors with individual

questions and otherwise presented a competent and detailed approach to the case as did the Stateg
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attormey. _
32. When asked by the Court as to how many witnesses she might have, Ms. French stated that
some of the State’s W1tnesses were hers and that she may have 5 or 6 more. (TT. 88).

33. After the jury was selected and sworn, the Tudge excused them for lunch and told them when
they retumed they would hear the opening statements by the attorneys. “That’s when each side
gives you a brief outline of what they expect the evidenee to prove so that you can better
understand the testimeny of the witnesses. What the lawyers say isn’t evidence.” He then
related an explanation to them and added “But if’s not the evidence.” He further advised them
that if they could not hear anybody, then to raise their hands. In explaining the stages of 2 frial,
he said the fifth stage is the argument of counsel. He added .. what they say isn’t evidence™. (Tr.
113-115). Later he added, . .the opening statements are not arguments or evidence and shouid
not be considered as such.” (Tr 119). -

34. Later M. Sitler advised the Court that Ms. French was considering a motion for a jury view
because the dimensions of the room where the shooting took place where sormewhat critical ina
self-defense case. He stated that he and Ms. French discussed that issue and decided to mark out
the dimensions of the room here. They would lay it out on the floor of the Courtroom.

35. In his opening statement and among other things, M. Siﬂei told the jury that the defense
here is self-defense, that Mr. Hubbard’s wife had a key, left work and she went back to the scene
and probably cleaned things up a little bit. ) ‘

36. In his opening statement, Mr. Palmer told the jury that Ricardo Lee had been told not to
come back to the Petitioner’s house the day prior to the shooting. However, he came back, broke
into the front door and was armed with a knife and was seeking drugs. Ricardo Lee was told 5 or
6 times to leave the housé by Dennis Hubbard. He refused o leave, advanced toward Mr.
Hubbard and was shot. He told them Ricardo Lee’s blood elcohol was twice the legal limit, Hé
said that Ricardo Lee had broken into 2 home in the middle of the night and there were other
incidents as well. Mr. Hubbard was simply protecting his home and family. The opening
statement made by Petitioner’s counsel was reasonable and fully advised the jury of the events
which took place on July 14, 2005, that were the subject matter of the trial. He firther explained

the Defendant’s defense and the reputation of Ricardo Lee in an ahout the community.
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37. The first witness callea by the State of West Virginia was Licutenant Tom Helton of the
Bluefield, WV Police Department. He was employed by the Bluefield , WV Police Department
on July 14, 2015 and in charge of the investigation. He was called by Sgt. Pennington at home
and iold of the shooting, that the scene was secured and the Pefitioner had been taken to the
palice department. Allegedly Patrolman Whitt and Patrolman Brooks were the officers to
initially responded to-the report.

When he arrived at the police department he formd Pefitioner sitting in the hallway and he
put him in an ofﬁcé while Officer Brookes told im what had transpired. Brooks told him there
was a shooting involving Mr. Lee and Mr. Hubbard had shot Mr. Lee. He further stated he had
secured a knife and pistol from the scene, which were at the police station and that they had
locked the house when théy left. Lt. Helton advised Petitioner of his rights and began taking a
statement fTom him. There were indications in the statement that it was a selfdefense shooting,
Mr. Hubbard told him that he had previously told Ricardo Lee fiot to come in his home, he found
him there, asked him not to come back and that he was not welcome. The next day when he
heard a commotion Petitioner came upstairs with a gun. He saw Ricardo with a knife in his hand
and he told him fo leave. Pefitioner stated Ricardo Lee came toward him znd made a gesture.
His first intention was to shoot and just make him stop. Then he fired 10 times. Petitioner stated
Whaﬁ he came upstairs Ricardo Lee was inside the front door. Qther people in the house were
Trusby Hubbard, David Pleasants, Jim Taylor, and Mark Heaton.

Trusby Hubbard told him that he was at Andre Fraziers house that is Tight next door along
with David Pleasants, Ricardo Lee and Mark Heaton. David Pleasants {old hir that he and
Ricardo Lee went there to buy crack. Tt appears that Mr. Frazier had a “crack house.” The State
Medical Examiner found no crack cocaine in Ricardo Lee’s system. Trusby stated tha,_t when

they got to his house he and David Pleasants went inside and Ricardo Lee followed them to the

door. Trusby told Ricardo Lee that he was not supposed to be there and attempted to close the

door and closed it on Ricardo Lee’s hand. Then Lee kicked or shoved the door open and entered
the house. Mr. Hubbard came up the stairs and T rusby went to his attic bedroon. Therefore, he
did not see the shooting, M. Jim Taylor did, in fact, see the shooting, Te was caming outofa
bathroom and heard Ricardo Lee yelling and then the next thing he knew Petitioner was shooting
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at him. Lientenant Helton found a kitchen lying near Ricardo Tee. There was no evidence that it
was part of a matched set of knives belonging to the Hubbards, but there was a wide variety of
kitchen knives in Mr. Hubbard’s kitchen. Tt appeazs that at some time Officer Brooks took
possessmn of the knife and firearm.

The State then asked that the gun be admitted into evidence and there was no objection.
The State then asked that the knife be marked as exhibit 2. Officer Helton identified the kiiife as
the one he saw at the scepe. He said he visually examined the knife for fingerprints and stated
that there were none on it, but it was still sent to the State Police Labarztory.

He testified that he spoke to Pat Adams and Bthel Adams when they catne to the police
department and stated that they had some information they needed to share with him. The relzted
that they talked with Petitioner on the day before the shooting and he toid them he was tired of
the mess and that he would kill himself a mger(sp) son-of-a-bitch.

Neither Peﬁtionér or Trusby Hubbard to]d the Witnesé that there had ever been aﬁy
violence between he and Ricardo Lee. He simply did not want Lee around his houss because the
day before Ricardo stole t\;,vo baseball caps from the Hubbard house.

Ms. French conducted a cross examination beginning with Petitioner telling Ricardo Lee
that he did not want him around his house. She established that Petitioner told Ricardo Lee many
times that he did not want him around his house. She established the fact that Petitioner was in
his basement and heard “all heil break loose.” He stated he heard a calamity, his son screaming,
aﬁd then screaming for the Petitioner to come upstairs.

She asked David Pleasants about a knife and h_e said he never saw that knife, He festified

that Andre Frazier told him that Ricardo Lee tried to sell him two knives on the day of the

shooting. Frazier also told him that the knife fit the description of that knife marked as exhibit 2.
Frazier had asked Ricardo Lec and David Pleasants to leave because he saw smoke coming out of
his apartment and Lieutenant Helton agreed that it was probably “crack smoke”. Ms. French then
asked if Petitioner appeared to be intoxicated or under the influence of drugs and the officer said
no. On redirect the State asked the Officer if he spoke with David Pleasants and he said
Pleasants said he saw nothing. He further asked bhim if Ricardo Lee had a knife earlier that day
and Mr. Pleasants said that he did have a k:;ﬁ_‘fe.
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On-re-cross examination Ms. French asked when Petitioner had the conversation with the
Adams and he testified that it was the day before the shooting. When Adams was questioned
about his grand jury testimony concerning the date, he said it was inaccurate.

He stated that Ethel and Pat Adams came to see him and there was nobody with them at
the time nor when Petitioner was afleged to have made the sta*ement. )
38. The State then called Patrolman Sam Whitt as its next witness. At this point in time Ms.
French asked to approach the bench and told the Tudge that on the previous day Mr. Sitler told
her that Patrolman Sam Whitt told him that when they came upon the scene he talked with
Trusby Hubbard. Trusby told him he popped a shot in his ass meaning RicardoLee. Sinceit -
never came out in the investigation, she requested that the Judge not permit Sam ‘Whitt to
mention this fact in his testimony. The Judge agreed to do as she Tequested.

39. Corporal Sam Whitt was erﬁployed by the Bluefield City Police Department on July 4, 2005.
He was a fizst responder to the shooting at 120 Poplar Street in Bluefield, WV. Upon arrival he
tound Petitioner and his son, Trusby on the back porch of the home. He found Ricardo Les just
inside the front door. He was against the front door. He was bleeding and kept saying “Whitt, it
hurts.” There was a small knife lying right next to his body at his waist. Tt looked like the knife
tdentified as Exhibit 2. The was no evidence of a struggle and there appeared to be no marks on

Delmis or Trusby Hubbard.
He found Ricardo Lee against the front door and there was no blood trail as if he had been

dragged back against the door. When he and Officer Brooks artived, they had to force their way
inside the home because the body of Ricardo Lee was blocking the door. Mr. Hubbard came in
and was telling him what had happened. He identified a spot on 2 diagram where Petitioner said
he was standing when he shot Ricardo Lee. He then made sure there was no other person in the
house and he locked the door and followed the ambulance to the hospital. He encountered the
wife of Petitioner at the hospital. She was an employee in housekeeping and was cleaning up the
clothes, rags and other items. When she learned that the shooting took place at her home, she

became upset and he assumed that she left. He had called Lieutenant Helton for instructions

“before he left the house and h_e was advised to lock the door an(i leave.

40. Ms. French established that Corporal Whiit was sitting in his car fa]king with Dennis and
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Trusby Hubbard wﬁo were standing outside on the back porch. Tt appears that when he went to
 the front door he had Officer Brooks with him. When he tried to open fhe front door he saw
Ricardo Lee’s legs against the door. '
41. On re-direct examination Mr. Sitler had Carporal Whitt draw the body on a diagram. He
explained he had to move the body of Ricardo Lee and step over him to gef into the house, He
said the back of his legs were against the door. Officer Whitt said Mr. Hubbard was 12 10 14 feet
irom the body when he fired the shots.
42-. At the end of the witness testimony the parties and Court discussed jury instructions. The
_conduct of defense counsel seemed reazonable and she saw to it that a self defense instruction
and defense of person and home was included. She agreed to some instroctions and objected to
others. The verdict form was left for a later argument. The state asked for 20 minutes argument
time and Ms. French asked for, and got, 30 minutes. At this point the Court properly advised
Petitioner of his Newman Rights and spent a great deal of time going over them. When the
Court inguired as to the number of witnesses the defense would call she stated that some of the
Prosecuto;’s Witnesses were her witnesses and in addition to those witnesseg she had at least 5.
The Court then recessed until 9:53 a.m. (Tr. 199-214).
43. When the trial resumed on August 30, 2006, Ms. French brought to the Court’s atiention that
one Sergeant Myers had obtained some statements from ﬁle State’s witnesses and these
statements were not provided to her. Those witnesses were Mark Helton, Dana Milam, Pat
Adams and Ethel Adems. It appears Ms. French had requested statemeuts from witnesses and
these had not been provided.
The Court seemed to think she canld not get them until after each witness testiﬁed, but
Ms. French was of the opinion that she should get them earlier. ' 7
The State was of the opinion that Ms. French received a discovery packet prepafed-by
Lientenant Helton and he retired. Sergeant Myers who took over the case after Lt. Helton’s
retirement, had obtained these statements.
The State said that Ms. French had statements taken by an investigatof from the Public
Defender’s Office prior to Sergeant Myers taking the statements. The statements in issue Were

consistent with the narrative that was in Detective Helton’s report. The Court established that the
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State had statements that were not given to Ms. French.

At Ms. French’s insistence, the Court required thé State to immediately turn over copies
of all statements and after cach one of the witnesses testified he would recess until Ms. French
was ready to pfdceed. Ms. French said that Sergeant Myers told her about the conversation with
Mark Heaton, but she was not able fo get a statement from Mark Heaton. Then, the Judge
permitted Ms. French to interview Mark Heaton “..all you want..” before he testified . (Tr.

VoL 11, 4-9). |
44 Patrolman Jason Brooks. Officer Brooks tes‘ﬂﬁed that he was employed by the Bluefield,

WV Police Department on July 14, 2005, and was the second officer on the scene at the shooting
at 120 Poplat Street in the City. Officer Whitt had been there for a brief period of time and they
spoke with Petitioner first who told him he came upstairs and saw Ricardo Lee on his porch. Lee
had a knife and refused to leave the residence after being requested to leave. Petitioner said he
shut the door and Ricardo Lee kicked in the door into the residence and that was when he shot
him. He stated that he fired the gun 10 times. He indicated on a diagram where Petitioner gaid

he was standing when he fired the shots. _
He was present when Patrolman Whitt opened the door to the residence and the body of

Ricardo Lee was NOT against the door. He opened it about a foot and that is where is struck the
body of Ricardo Lee. It was still close enough that you could not open the door.

Petitioner had no physical injuries. _

He talked with Trusby Hubbard and he szid that he and a friend werc on the porch getting
ready to go into T_he house. They asked Ricardo Lee to leave and he did not. Trusby and his
iriend went ms1de and Ricardo Lee pushed his way into the house. He said his dad (Petitioner)
had come upstairs and told him to leave and then shot Ricardo Lee. At this point both father and
son had stated that they had closed the door on Ricardo Lee. The witness did not rememb er, for
sure, whether there was anyone else present. Hoxa;ever, he did testify that the room description
on the floor was accurate.

Ms. French, when she began cross examinatjon of Patrolman Brooks, explained the
marking of the room on the floor and compared it to the diagram. She established t.ha;t all the

statements he testified to were statements that he personally obtained on the scene. Again she
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used the diagram and floor markings to establish where the km'fe was laying, He also described
the knife. The gun was on a piano. Petitioner was scared, nervous and excited. The witness said
that he had been to the house before, but did not know the reason. He had talked with Pefitioner
about the gun he had on his side and the officer said there was nothing wrong with that. He
further testified that he had responded to a large number of calls from that neighborhood. (Vol. 11
Tr. 13-33).

45. At that time the Court ruled that since the names of the mtnesses were given to Ms. French
during discover, the State did not have to produce the actual written statement until after the

W1tness had testified. He then enforced Rule 26.2 and allowed Ms, French to take a break after

hY

the witnesses testified. (Vol. IT Tr. 36).

46. Trusby Hubbard, The State then called Trusby Hubbard, the son of the Pefitioner, to
 testify. He stated he was present at his home on 120 Poplar Strec, Bluefield, WV and the 14%
day of July 2005. But, he was not in the room when the shots were fired. He said everybody
always went next door to smoke crack, weed, etc. Ricardo Lee was Just a normal street person

and he happened to be there.” Ricardo Lee had been to Eus house several times previously, but not

that day. .
He testlﬂed that on the day before, Fuly 13, 2005, Ricardo Lee had walked nto the house

and gone into the bathroom where his mother was taking a bath. Petitioner told him to Ieave and
never come back. Heleft. Petitioner gave him this Warning in Trusby’ 8 bedroom.

At the time of the actual shooting Trusby and David Pleasants Were in Trusby s attic
bedroom. When the shooting occurred Mark Heaton was passed out on the couch. Jim Taylor
wes there as well but he was bad on crack and. shooting pills. Dennis Hubbard, Jmmy Taylor,
Mark Heaton and Ricardo Lee were in the living room.” Trushy Hubbard and David Pleasants
were in Trusby Hubbard’s aitic bedroom.

David Pleasants and Ricardo Lee were at the houss, which was Antonio Fraziers, next
door smoking crack and the owner had thrown them out, Trusby was talking to David Pleasants
and told him just to come on up ‘to-the house, They went in the house and he turned to close the
door when Ricardo Lee put his foot in the frame so it could not be closed. He saw something i m .

Ricardo Lee’s hand and then Lee kicked the door causing Trusby to fall on the floor. He heard
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Iis father nea.f the top of the steps and he went on up to his attic bedroom. The next thing he
knew, Jimmy Taylor 1an up the steps and told them Petitioner had shot Ricardo Lee. He
described Ricardo Lee as being 200 pounds and real tall. Trusby said he was tired, infoxicated
and thought his father could better deal with the situation since the house belonged to his mother

and father. Trushy h'ad known Ricardo Lee about two or three months and Lee had been to his

house two or three times,

On the day before the shooting Ricardo Lee just walked into the house, went in the
bathroom on Mrs. Hubbard and walked up to Trusby’s room. Trusby was there with Mark
Heaton and Ricardo Lee was uninvited.. Petitioner came up to the bedroom and told him o
leave and never come back. Ashe left Let stole two baseball caps.

After the shooting he asked his father why he shot him and he said, “He had a weapon in
his hand”. He also said he saw Officer Brooks remove a knife from the hand of Ricardo Les.

| He said that Jimmy Taylor was staying with them at the time and that he was on.the
couch passed out. He woke Taylor up-and told him to go call the police as they did not have
phone service in the home. After the shooting nobody maoved the body. Ricardo Lee may have
moved a litfle, but nobody m_ovéd the body. Mark Heaton had to step over it to go and use the

" phone.

On cross~examj11aﬁon Ms. French established that Trusby was 5'4" tall and weighed 125
pounds. She further inquired into the layout, ﬁJIDi‘lel‘e,. the way the door opened, the way Ricardo
Lee opened the door, the fact that the door had to be opened 4 or 5 inches 5o that Mark Heaton
could step ove; Ricardo Lee to get out to call the police and that when they opened the door
Ricardo Lee’s foot fell out. (Vol. If Tr. 67-70). '

47. Mark Hezton. Mr. Heaton testified that he resided at 1210 Highland Avenue Bluefield,
WV which is 4 or 5 houses from the HubBard residence. He was in the.Hubbard living room
with the air conditioner and TV playing and he was pretty much passed out. He had consumed 5
quarts of beer. Other than that, he said he did not remember much. He did remember Trusby
Hubbard waking him up, seeing Riﬁardo Lee on the floor, stepping over him and going out to call
911. He did not see or look for a knife and was not worried about a knife.

Ms. French then took a break te review the written statement ﬂ_le Fudge ruled on earlier.
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She began cross-examination by asking the witness il he had & pﬁor altercation with Ricardo Lee,
He stated that Ricardo Les would come through their house after forcmg his way inside.
“Actually it was just plain burglary”. Once nside he would not leave and it had been necessary
to call the police. Mr. Heaton had Ricardo Lee put in jail on a previous occasion. After he was
releascd from jail he came back to the Heaton home and threatened to beat up Mr. Heaton
because he had him arrested. There were five or six other occasions where the two had physical
altercations because Ricardo Lee would mot leave Mr. Heaton’s house.

On redirect the state established the fi ghts were over beer, wine, girlfiiends and the fact
that he would not Ieave Lee had never pulled a knife on Mr, Heaton and Mr. Heaton had never -
seen him with a kitchen knife.

On recross Ms. French established that Ricardo Lee was a nuisance who wanted to étay at
your house and drink all of your beer. Tn Mr. Heaton’s opinion Mr. Lee was an obnoxious and
kind of aggressive person. (Vol. I Tr. 71-88.

48, David Pleasants (Spanky). His testimony was somewhat inconsistent. In essence he said
that the day of the shooting is the first time he met Ricardo Lee. He went to his fijend Wally’s
house and saw them sitting on the porch talking and drinking. He stayed and had a few beers and
when it was all gone, he decided to go get a lawnmower to sell. As he was pushing the mower
down the street Ricardo Lee said he would walk with him. He said he immediately went {0
Trusby’s house and Ricardo Lee went to Antonio Frazier’s apartment. Someone came in and was
talking to Ricardo Les and he went back to Trusby’s house. He remembered Ricardo Lee
coming to the house and pushing the door in on Trusby. He said there was some bad blood
between Ricardo Lee and Trusby. He said Trusby told him to leave, he pushed the door in and
was standing in front of the doar, inside the house. He did not see, nor did Trus'by tell him that
Ricardo Lee knocked him down. He did agree that the diagram of the room on the Courthouse
floor was accurate. He and Trusby went to Trusby’s bedroom and he heard Dennis Hubbard tell
Ricardo Lee 10 times to leave and get out of his house. He did not see anything in Ricardo Tee’s
hands. He did not see himy wave a knife at anyone.- After hearing shots he carne downstajrs and -
saw Ricardo lying against the door with his head in the direction of coming into the room. He

agreed with the diagraﬁz marked by Sergeant Whitt. While they were in the bedroom,. Jim Taylor
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came upstairs and told Trusby that his dad just killed somebody. He ran down the steps and saw
Ricardo Lee on the floor moaning and he ran out the back door. He wasn’t looking to see if
Ricardo Lee had a knife.

On éross—exanﬁnaﬁon Ms. French elicited testimony that before they went to Andre’s
Ricardo Lee was intoxicated and was so-so staggering, tipsy. He asked him where he could find
some crack. When David Pleasants saw the body, he ran out the back door. ITe heard Pefitioner
ask Ricardo Lee to leave calmly and the conversation between Petitioner and Ricardo Lee got
louder. He was positive that he saw Ricardo Lee push the door in and Trusby stagger, but he did
not fail. Trusby had told Lee to get off the porch, leave the house, Petitioner told Lee o leave the
house, but he chese to stay. (Tr. Vol. 11 95-11 5). |
50. Pat Adams. Mr. Adams began his testimony by saying “I’m hard of hegring”. Then he said
he lived on Highland Street near 120 Poplar Street, Bluefield, WV. Two days before the
shooting Petitioner séemed upset. Much of the teétimony was unintelligible until ke said “T'm
going to kill the SOB nigger™. The State’s attorney said, “ He said 'm going to kill the son of a
bitching nigger, or nigger.son of a bitch or something like that?” The witness said,.“Right. At
this point there was a lunch recess and after the lunch break they took the testimony of the

- Medical Examiner. Mr. Palmer conducted the cross-examination of Mr. Adams. When asked

where in McDoweH Counfry he lived he responded, “ I can’t hear you too good.” After Mr.
Palmer repeated the queétion, he said “Around Welch”. When asked how long he knew
Petitioner, he said he didn’t know him, but off and on they would see one another, He testified
that he never knew Petitioner to cause trouble in the community._

He remembered that in June of 2006 he gave a statement to a police officer. He
somewhat testified that there was trouble at the Petitioﬁer’s house, but Petitioner did not cause
them. They were caused by his son, Trusby. -He.was obviously having a great deal of trouble
hearing Mr. Palmer.

With regard‘to Ricardo Lee, he had to stop letting him work for him because Lee liked to
drink beer on the job. He said Lee stole from him, but he could not prove it in a Cowrtroom, In’
his next answer he said “Yea.h he didn’t steal nothing off of me.” Soon the Court, on its own,
decided to allow Mr Palmer to ask leading q_uesﬁons. The Judge also permitted the witness to

18 | @/Qﬂ?




stand in. front of the jury box.
The witness said that a lady came to his house and told him about fhe reward. After he

saw it on TV he and his wife went to the court. Mr. Palmer got him to deny there was a reward

| poster on the light post in front of his home. When pressed about Petitioner saying he was going

to kill him a son of a bitch nigger, he said he told his daughter, “ He got him one”. Given all of
the circumstances, it appears that Mr. Palmer did as well as anyone could with regard to cross-
examination of this particular mtness

Then the State conducted redirect testimony and the witness stated that they reported it at
the time it happened. It appears that was when it happened to be on TV, (Vol. 11 Tr. 177).

At that time a radio interview was played for the jury and the Court adjourned for the day.,
However, before that the testimony of Dr. Hamada Mahmonud was put before the jury.

51. Dr. Hamada Mahmoud. This witness was the Chief Medical Officer of the State of West
Virginia, and has had that position since 2002, He held a similar position in Pittsburgh, PA for
nearly 23 years. In his career he had perfommed over 4,000 autopsies, because it was his
resﬁonsibﬂity to determine the cause of death for crime victims, He performed the autops§ on
Ricardo Tee and prepared the autopsy examination report whichl was marked as State’s Exhibit
No. 3. The autopsy was performed on July 13, 2005. The cause of death was multiple gunshot
wounds inta the trunk and extremities. There was a fotal of 10 gunshots. ( Vol. 11 Tr. 132).

At apre-trial heaﬁng Ms. French requested that the face be covered and af that timne she
wanted the head removéd from the photo and that was done.(Vol. 11 Tr. 134). The photos had
also been converted to black and white to make them more discreet.

At this time all of the wounds were marked on a demonstrative exhibit and there was no
opinion of the order in which they were fired. It ‘was his opinion that Ricardo Les was shot 10
times and there was 110 evidence they were contact or close range shots,

" When asked ifa toxicology was done and if there were cocaine metabolites he said there
was no cocaine, only alcohol in the amount of 0.17 which is twics the legal limit. He further
testified that the soles of Ricardo Lee’s shoes did not have blood residue. This fact mdicates that

he did not walk far or did not walk at all.
Ms. French began her cross-examination by estabﬁshmg that she had talked to the witness
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before on the telephone. She established that it is consistent that the shots were fired quickly but
he would not agrée that the bodies were moving, However, she did get him to say that most
gunshots are not fatal and the person can still move unless shot in the heart or head and that was
not the case in this sitnation. She did re-establish the fact that Ricardo Lee was 62" tall, w;hich
made him a much larger man than the Petitioner. (Vol VI Tr. 129-152). The State played a radio
tape for the jury and announced to the Court it fested. ,

52. Jimmy Ray Taylor. The defense opened with the testimony of Jimmy Ray Taylor, who was
living in the Hubbard house on July 14, 2005. He had been there when Petitioner had problems
with Ricardo Lee bomjng mto the house and he usually had to make Lee leave, On the dayin
question he arrived home about 30 minutes prior to Ricardo Lee and proceeded to tﬁe basement
to talk with Pefitioner. Petitioner was working on a garden tiller and had his gun on his side.
This was normal because they lived right beside a crack house. '

While they were in the Basement they heard a crashing noise through the grate in the
floor. Petitioner went upstairs and Mr. Taylor followed. Trusby yelled for Petitioner to COme up
and help him. He understood the diagram of the house which was on the floor of the Courtroom.

When he came upstairs he saw Ricardo Lee with a knife aﬁd told him the best thing he
could do is leave. Ms. French went into great detail with this witness with regard to the diagram
and where the parties were standing, Petitioner told him to leave as well and his weapon was
still in his holster. Ricardo Lee said, “T’m not going no Goddamn where. I'm talking to mﬁr
friends”. Ricardo Lee did not leave and ﬁe was “coming on in”. Dennis pulled gun and started
firimg and the witness saw all of the shots. He then ran upstairs to get Trusby. |

When he went upstairs he told Trusby that Petitioner had shot Lee. He, Trusby and David
Pleasants ran down stairs. Trusby fan to the livingroom and was trying to awaken Mark Heaton.
* David Pleasants took a look and ran out the back door. Trusby got Heaton awake and told him to
go call the law. Ricardo Lee was partially blocking the door and Mark Heaton had 1o sgueeze
through the doorway. At that point the witness said he left through the back door. That
concluded his direct testimony, ) ' '

. The State attempted to discredit the witness by differences in the immediate testimony

and the statement the witness gave Lieutenant Helton. The questioning related to whether or not
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Petitioner was working on a weedeaters or tiller in the basement and whether or mot he came out
of the bathroom or came direcﬂy up the steps. He then said “T just told him he needed to leave
and that’s when [ saw the lmife.” He tald him ‘o leave becanse he was trouble and he had been
told to leave before. ITe had come to visit Trusby quite a few times. He testified that Trusby,
David Pleasants and Ricardo Lee smoked crack cocaine. As a result of the State’s éuestioning he
row said he did not see a knife in the beginning but he saw it when Ricardo Lee was on the floor.
The witness stated that he did not remember telling some things to Lieutenant Helton. When
asked about Ricardo Lee’s reaction to all of the shots, he said he thought he had blanks. (Vol. It
IT. 5-41). _ .

53. Dennis Gale Hubbard. Mr. Palmer then called the P etitioner (Defendant) to testify on his
own behalf. He was a life-long resident of Mercer County, West Virginia, married for 30 years,
had two song and two grandchildren. Presently, he was an over-the-road truck driver watting to
be called by FBE out of Dallas, Texas, and had.a current valid commercial driver’s license. Up
unti] that time he had no road law viclations or had ever been convicted of a felony.

With regard to his SO]_:l, Trusby, he is an alcoholic and they wers trying to get him
straightened out. He did not want his son associating with Ricardo Lee and he wonld run him off
when he came around. | -

Ricardo Lee had a bad repﬁtation in the commumity. He would break into ﬁeople’s :
homes, steal and carry away property and barge into homes to see what he conld get. Trusby’s
friends were often a conflict between Trusby and his Father, Trusby was the only person in the
home who used drugs. 7

' He first met Ricardo Lec when Lee just walked by the house and stopped to talk with
him. It was a casual meeting and he smelled alcohol on Ricardo Lee. At another time Lee
stopped by and told him that he had been next door o a local crack den aftempting to buy crack
cocaine. Lee asked him about buying erack and he told Lee he did not use it and he should go
away from his house and not come back. After this, every time he came around the Petitioner
would run him away.,

There was a serious encounter on July 13, 2005, the day before the shooting. Petitioner

was working in his garden and Ricardo Lee came up the alley and stopped to talk. Petitioner told
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him that he had repeatedly caught him barging into his house and he did not want him there any
more. Petitioner told Lee he did not like what he was doing and he did not want him in his
home. Petitioner thought he left, but when he looked around he saw Lee going ﬁto his house.
He went to the house and started looking for Lee. -He found him in the attic with Trusby, Mark
Heatdn, Jimmy Taylor and someone named J ustin. Les had also walked in the bathroom when
Petitioner’s wife was taking a bath that same day.

He then told Lee to leave the house and he refused. Peﬁﬁoner went across the street and
called the police. The police did not appear. During that period of time, Ricardo Lee left.

Petitioner related to the jury that Mark Heaton had Ricardo Lee arrested and after he was
released he came to Mark Heaton and told him, “You have me arrested again, I’1l beat the hell
out of you”. Then Petitioner spoke up and said he would have him arrested. He testified that he
did not have it in for Ricardo Lee, but did not want him arcund his house,

On July 14, 2005, in the evening, Petitioner was in his basement working on a garden
tiller aﬁd he had a weedeaters that he was soaking in cylinder penetrating oil. Between the hours
01'6:30 p. m. and 8:30 p.m. Trusby came home, then Mr. Taylor came in, as did Mr. Pleasants.
He heard a lot of noisé and started up the stairs. He heard Trusby call to him to come upstairs.
He heard Trusby tell Ricardo Lee to get away from the crib and get off the porch. Then he heard
a great deal of noise and he had his weapon in his holster. He carried it because he lived in craék
alley, which was a bad neighborhood. Mr. Taylor and he were going up the stairs and he Iheard
Trusby tell him he WE-LS going to have to take care of the problem. He said he came upstairs and
came to stand by the piano. It appears they were using the diagram on the floor to indicate the
area. He said Ricardo .Lee advanced 2 feet inside the door. He then told him to leave, but he had
a knife in his hand. Ttold him agzin to go away and he ignored me. I again told him to get out of
my house. Lee acted like he wanted to step-forward. Iwas scared of him and I did not know
what he was thinking. Pefitioner paused and stepped backwards one step and started firing,
Petitioner was pretty sure Officer Brooks took the knife out of Mr, Lee’s hand.

He said he gave a statement to the police at headquarters. When he asked the police

about his home, they told me to clean itp, because they were through.

On. cross-examination Peﬁtic;ner stated that himself, Trusby, David Pleasanis, Mark
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Heaton and Mr. Taylor were in the house when he shot Ricardo Lee. Petitioner had drawn a
diagram of the room for the police and the State was using it for cross-examination purposes. He
stated there was a ot of confusion at his house that night. '

Petitioner told the radio reporter that Ricardo Lee was “whacked out on crack cocaine.”
Petitioner testified that two eyewitnesses said he was smoking crack just prior to ertering his
home. One of the witnesses was Anfonio Frazier and Petitioners answered “We don’t know
where he’s at.” He also said David Pleasants Cgpanky) was down there with Lee trying to buy
crack. However, Spanky did not see Lee smoking crack.

lThe witness testified that h{: wanted to keep Ricardo Lee away because he admitted to
crack usage and he stole two bageball hats from Pefitioner’s home. At that ime there were
several people who used drugs in the home, Apparenﬂj} the anly two people in and around the
home who did not use alcohol and drugs were Petitioner and his wife. _

Petitioner testified that when he told Ricardo Les to get out of his house, Lee stated
making motions with the knife. These moverments prompied him to unholster the pistol and
made it visible, not pointing, He again told Lee to leave and he refused. Lee became belligerent,
aggressive and took a step forward. That was when he said he shot him in the leg. Petifioner
used the floor diagram to show distances and his location during the shooting, He was still
standing until the 10® shot was fired. '

He had no recollection of making any statement to the Adams family with regard to
shooting anyone and said they wers busybodies and troublemakers. When he was conﬁ-onted by
the fact that Officer Brooks testified he did not remove the knife from Ricardo Lee’s hagd. He
stated both Brooks and Whitt were 'lying. ‘When asked why he shot Ricardo Lee? Pefitioner
answered, *“I feared for my life and I defended myself.” '

The vdefense rested and the state had no rebuttal evidence. At this point in time, defense.
counsel did not propose a Motion for I udgemeﬁt of Acquittal on any of the charges. It is obvious
that it was a self defense case and should have been submitted to the jury for a verdict.

54. Prior to reading the instructions, the Court asked, “So does counsel want the instrictions
recorded? And both answered, “No”. The Court proceeded to read the Instructions and advised
the jury that a copy of all would be sent to the room with them.
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55. Imstructions. The Court read a general charge to the jury which contained the following
specific instructions. |

A. Cdmpetency of defendant as a witness.

B. Murder in the First Degree, Murder in the Second Degree, Voluntary Manslaughter and not
guily.

C. Premeditation.

D. Definition of deliberate and premeditation.

B. Definition of Malice.

F. Inference of Malice and Infent.

G. Definition of deadly weapon.

H. Two theories of self defense. They are self-defense of one’s person and self-defense of ones

home.
I. The State v. Golf Instruction.
I. A one and one-half page instruction on the law of selfidefense in West Virginia.
K. The last instruction was based upon defense of one’s home and read, © A person in his own
home who is subject to an unlawful intrusion and placed in immediate danger of serious bodily
harm or death has no duty to retreaf but may remain in place and employ deadly force to defend
himself.

'The reasonableness of the occupant’s belief and actions in using deadly force must be
. judged in the light of the circumstances in which he acted at the time and is not measured by
subsequently facts.” Based upon the subsequent verdict, the jury did not believe it was an
unlawful intrusion, that Ricardo Lee did not place Petitioner in immediate danger of serious
bodily harm or death, they perhaps believed that Petitioner used excessive and deadly forcein &
situation that was just not that threatening. These instructions were sent 1o fhe Jury room by the
Court for their information. ( Vol. IfI, Tr. 114).
56. Closing Arguments. The State split its argument and ook the position that this was 2 case
about needless killing and wasted human lives and wondered why it all revolved around the
Hubbard home. He said the specter of crack clocaine hung over the case and the defendant

intended to lay that specter at the feet of Ricardo Lee. The defense tried to make Mr. Lee the
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-unwelcome visitor bringing the poison into the Hubbard home and into their lives. In fact
Ricardo Lee had no drugs in his system at all and he was only drunk af the time. Counsel
commented on the absence of Antonio Frazier and Ms. French asked to approach the bench to
object and the judge then instructed the Jury to disregard the comment and that the Defendant had
no burden to do anything or producs anything and those comments were not to be held Against
the Petitioner. |

Counsel for the State related that Officer Sarn Whitt arrived o the scene and found
Ricardo Lee lying against the door with a knife near him. He further said there was no evidence
of a struggle in the home, no trail of blood back io the door, injuries were serious and he said “T¢
hurts, Whitt.”

He commented on the discrepancy with regard to where Petitioner was located when
R:lcardo Lee arrived, who opened the door, the knife in the hand of Ricardo Lee, the occupants of
the hvmg room. at the time of the shooting, th_e location of Jim Bob Taylor.

Dr. Mzhmoud testified that he had done more that 4,000 autopsies and that each mark on
Ricardo Lee came from a different bullet and that each shot Wwas a separate confinuous to take the
life of another. He said firing 10 rounds was beyond self defense. He commented on the
unacceptable fiiends Trusby brought to the home. (VoLII Tr. 115-126).

Ms. French began with a detailed account of the shooting beginning with Ricardo Lee
Breaking in the door. She said Petitioner came up the stairs to find RlCE]IdO Lee drunk ‘
belligerent with alcohol induced adrenalme coursing through his blood standing there in a
threateing marmer with a knife. Pefitioner then begau asking R_ICB.I’dO Leeto get out of his
home. He even says “I’m not going no Goddamn anywhere until T see my friend.” Mr. Taylor
saw Lee move toward Dennis and thought he was going to do something to Dennis,

She described the physical difference between Petitioner and Ricardo Lee and surmrised
Lee was trying fo get upstairs. Trusby or Spanky had crack and Ricardo Les was going through
Petitioner to get some. Dennis opened fire mmally to get Lee to stop, but he would not and then
Petitioner fired the weapon until if was empty.

She said when the Police came Petitioner saw Officer Brooks reach down and pick up the

lenife and thought it came out of Ricardo Lee’s hand.
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She went on to address_.Mr. Adams and his inability to hear or communicate. She
wondered how he could hear on a busy city street. She stated her client denied the conversation,

Ms. French then spent the remainder of her time on self defense and the right not only to
protect yourself, but to do so within your own home and further advi.sed‘ the jury that Petitioner
was not guilty of any criminal conduet. (Vol. TII Tr. 127-133).

The State then made the second part of its cIosing_ argument. He responded to the
allegations of Ms. French by saying that if Mr. Lee was such a junkie and hell bent on
desh'uctiqn, one would think he would move beyond the door and have a liitle cocaine in his
systermn. '

He characterized the situation as *...this continuous boozy, drug, crack party at 120 Poplar
Street....” and referred to it as dope central. (Vol. III Tr. 133-135).

57. Verdict. ‘The Jury returned a verdict of guilty of second degree murder on September 1,
2006. A motien for a new trial was filed on September 19, 2006 and subsequently denied.

58. Sentenecing, By order entered October 31, 2006, Petitioper was sentenced to forty (40) years
in the custody of the West Virginia Department of Corrections. Defendant’s appeal was refiised
by the West Virginia Supreme Court of Appeals on September 25, 2008 on a 5-0 vote.

59. After bein'g convicted, and while serving his sentence, Petitioner has filed Dumerous civil
actions_in the Circuit Court of Mercer County, West Virginia. Those are as follows: 09-C-78
Habeas Corpus;10-C-497, Petition for Writ of Mandamus; 11-C-28 1, Hubbard v. Aboulhosn; 11-
C-282, Hubbard v. Swope; 11-C-283, Hubbard v. Ash, et al.; 11-C-284, Hubbard v. WVDOC, et
al.;11-C-285, Hubbard v. Adventure Radi(;; 11-C-286, Hubbard v. DHHR; 11-C-287,Hubbard v.
City of Bluefield; 11-C-288, Hubbard v. Bluefield Rescus Squad; 11-C-321, Hubbard v. Bird;
11-C-326, Hubbard v. Houdyschell; 11-C-411, Hubbard v. Sadler, et al., 11-C-476, Hubbard v. .

Public Defenders Corp. et al.; 11-C-477 v. Public Defenders Corp. et al., and 12-C-320 which is

the instant case.
60. State of West Virginia, ex rel. Dennis Gale Hubbard, v. David Ballard, Warden, Mount

Olive Corrections Complex, Civil Action No. 09-C-78, was denied by Order entered on the 178
day of May, 2010, by Honorable Omar Aboulhosn.

On December 15%, 2010 a status conference was held in the Circuit Court of Mercer
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County, West Virginia, conceming Petitioner’s appeal of Court Orders entered May 17, 2010 and
October 18, 2010 wherein Petitioner’s Revised Petition for Writ of Habeas Corpus and a pro se
Petition for Writ of Habeas Corpus were denied. The Court noted hat Petitioner’s counsel failed
to make a timely appeal. The trial court found that the May 17, 2010 Orderin Civil Action No.
09-C-78 was to be re-entered to permit the Petitioner the reasonable time necessary in order to
perfect his appeal as demanded the interests of justice in this case. The Court stated, “Tt is the
further ORDER and DECREE of this Court that pertaining to Civil Action No. OQ-C-%B-OA, the
appeal time beging from the date of entry of this ORDER™. The entry date was December i6,
2010 as stamped by the Mercer County Cirenit Clerk.

On Janvary 18, 2011, a Natice of Appeal Form was filed in the \K}est Virginia Supreme
Court of Appeals by stamp of Rory L. Perry, II, Clerk The form was prepared by Michael P.
Cooke counsel for Petitioner, end his certificate of service indicates that it wag mailed on
January 14. 2011. Petitioner’s brief was stamped by said Clerk’s Office on January 27, 2011.
O Juze 21, 2011, The West Virginia Supreine Court of Appeals, in Hubbard, v. Ballard,
Warden, No. 1 1—0125,- dismissed the case for faiture to timely perfect the appeal.
61. On June 7, 2012, Petitioner filed Habeas Corpus No. 12-C-320. The first page states, “THIS
PETITION DEALS EXCLUSIVELY WITH, AND RAISES ONLY, THE GROUND OF
II\]EFFECTI_'VE ASSISTANCE OF COUNSEL AT THE PETITIONER’S OMNIBUS HABEAS
HEARING IN MERCER COUNTY CIRCUIT IN CIVIL ACTION 09-C-78-0A.”
62. At this point it is necessary to point out that Petitioner set forth in his prior Habeas Corpus,
09-C-78 , that his trial counsel were ineffective in that they:

a. Failed to adequately prepare for trial;

b. Failed to motion the trial court for a change of venue;

¢. Failed to motion the trial court for an Order allowing the Petitioner to undergo a

competency evaluation,
d. Failed to protect the Petitioner’s interesis in having a fair trial When a confinuance was
not granfed upon the mnability to locate a witness.
e. Failed to gain an acquittal based upon the affirmaiive defense of self defense at his

conviction was based upon insufficient evidence.
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The Judge proceeded to determine that Petitioner haci no valid élaim of ineffective
assistance of counsel during the underlying trial. |
63. In the principal case Petitioner alleges that his lawyer in the former Petition for Writ of
Hab e.as' Corpus failed to provide effective assistance of counsel for the following reasons.

a. Michael P. Cooke failed to develop certain facts and raise certain issues by failing to
object to the prosecutor’s remarks in opening statements that were talse and misleading,

b. Michael P. Cooke failed to develop facts that trial counsel failed to call Stephen C.
King of the West Virginia State Police Forensic Laboratory to testify to the results of fingerprint
testing. _ |

¢. Michael P, Cooke failed to develop facts that trjal counsel failed to object to

individuals testifying to the results of toxicology when they had not performed the studies.
d. Michael P. Cooke failed to develop facts that trial counsel failed to move for a mistrial

after the testitnony of Officer Sam Whitt when he failed to corroborate a crifical statement made -

by the prosecutor in his opening statement.

e. Michael P. Cooke failed to develop facts that trial counsel fatled to cross-examine Dr.
Hamada Mamoud, the State’s medical examiner, as to what effect the blood transfusions

allegedly given the victim, may have had on the results of the toxicology test.
f. Michael P. Cooke failed to develop facts that trial counsel failed to subpoena the actnal

person who performed the toxicology tests so that he could be challenged with regards to the

results.
g. Michael P. Cooke failed to develop facts that trial counsel failed to call witnesses to

attack the credibility of one Pat Adams who testified that Petitioner told him that he was going to
Kill the victim. | | |

“h. Michael P. Cooke failed to develop facts that trial counsel failed to call witnesses who
would have testified that the victim had previously broken into the witness’ house and had to be

forcibly removed.
I. Michael P. Cooke failed to develop facts that trial counsel failed to move for a mistrial
because the prosecuting attorney implied that the Petitioner had a burden to call a states witness

and the witness failed to appear because he had no truthfol testimony to offer.
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j. Michael P. Cooke failed to develop facts that trial counsel failed to adequately cross-
examine Detective Tom Helton with regard to the fact that the only set of fingerprints submitted
with the knife were those of the Petitioner.

k. Michael P. Cooke failed to develop the fact that trial counsel failed to move the court
to quash the indictment because Detective Tom Helton gave false and misleading testimony to
the orand JuIy. _ ‘

L. Michae] P. Cooke failed to develop the fact that trial counsel failed to recall Officer
Sam Whitt and cross examine him as to the positioning of decedent’s body after Officer James
Brooks” testimony was contradictory.

m. Michael P. Cooke failed o develop the fact that trial counsel failed to adequately
cross examine the medical examiner as to the effect alcohol and/or crack cocaine had on the

decedent’s ability to stay on his feet after he had been shot.
n. Michael P Cooke fhiled to develop the fact that trial counsel failed to present evidence

that bullet patterns on the wall that the victm was advancing upon Petitioner and continued to do

so after he was shot several times,

0. Michael P, Cooke failed to develop the fact that trial counsel failed to call as a witness -
Kemny Coy to testify that the victin: sold hir a bicycle that had been stolen from Petitioner’s

ront yard.
p. Michael P. Cooke failed to develop the fact that trial counsel failed to call rescue squad

witnesses to rebut Officer Whitt’s testimony as to the positioning of the body

g. Michael P. Cooke failed to develop the fact that trial counsel failed to impeach Officer
Whitt on the distance of the body to Petitioner at the time of the shooting,

r. Michael P. Cooke fuiled to develop the fact that trial counsel failed to object fo
members of the jury being state and county employees. '

5. Michael P. Cooke failed to develop the fact that irial counsel failed to object to the
Prosecutor identifying the murder weapon as a .9mm instead of a 3 80. _

t. Michael P. Cooke failed to develop -facts that the trial counsel failed to subpoena
Virgie Hubbard to testify that the victim walked in the bathroom on her prior to the shooting and
Trusby Hubbard to testify that he canght the victim spying on Virgie Hubbard as she bathed.
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‘0. Michael P. Cooke failed to develop the fact that the trial counsel failed o mtroduce
into evidence two reward posters to impeach the credibility of Pat Adams and James Taylor.
v. Michael P. Cooke failed o develop facts that the trial counsel fa_ﬂed to obJect to the

infroduction of Petitioner’s radio interview.

w. Michael P. Cooke failed to develop facts that trial counsel failed to elicit evidence of
a statement Officer Whitt made in Petiﬁonér’s presence.

aa. Upon appeal of the Habeas Corpus Decision Michael P. Cooke placed a statement in
his brief that was highly detrimental and prejudicial to petitioner. He stated that the victim was
taken to Bluefield Regional Medical Center (hereinafter “BRMC™, where he died from the
multiple guﬁshot wounds. The petitioner’s wife was employed at BRMC, and was working at
the time the victim was shot and taken to BRMC for treatment. Upon learning of the shooting

that transpired, she left work and went home to the crime scene.

bb. Michael P. Cooke failed to perfect his appeal of the circuit court’s denial of habeas
corpus by failing to point out that the court used the wrong standard to rule on & denial of 4
continuance. He further added failure to move the court for a change of venue; eliciting evidence
at tria] that placed the petitioner in a negative light; and failure to have the petitioner undergo a-

competency evaluation.
cc. Michael P. Cooke failed to advise the Petitioner at his omnibus hearing when he

advised him not to waive his attorney-client pﬂviiege when Elizabeth French was testifying.
dd. Michae] P. Cooke failed to develop facts that one of the defense witnesses, James
Taylor, who changed his testimony at trial received money inside the courthouse from the
victim’s sister.
ee. Michael P. Cooke failed to ;render effective assistance to Petitioner at the omnibus
hearing by failing to allege that cumulative errar at the underlying trial denied him a {air trial.
Under this sub-division Petltloner alleges twenty four sub- grounds and those are hsted as

follows:

1. “I'dal Counsel’s failing to object to the prosecutor’s prejudicial remarks;

{ ' 2. Trial Counsel’s failure to call Stephen P. King, the fingerprint examiner to testify;

3. Trial Counsel’s faflure to object to Detective Helton’s and the medical examiner’s
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testimony as to toxicology reports which they did not prepare;
4. Trial Counsel failed to adequately cross-exarmine Detective Helton;
5. Trial Counsel failed to move to quash the indictment because of false and misleading
grand jury testimony. '

6. Trial Counsel failed to adequately cross-examine Detec.tive Helton;

7. Trial Counsel failed to call ﬁle actual person who perfoxmed the toxicology testing;

8. Tral Counsel failed to call a witness to impeach the credibility of Pat Adams, state’s
witness; '

9. Trial Counse] failed to call as witnesses Johm and Tammy Worley who allegedly

would testify that the victim had broken into their home.

10. Trial Counse] failed to move for a mistrial after the prosecutor iniplicated that the
defense had a duty to bring in a witness.

11.Trial Counsel failed to recall Whitt to testily after Brook’s testimony contradicted is
testimony.

12. Trial Counsel failed to recall Whitt to testify about the positioning of the victims

body. ' _ .

13. Trial Counsel failed to move for a nustrial after the testimony of Officer Whitt failed

to corroborate the prosecutor’s statement that Mrs. Hubbard came home énd cleaned
up betfore the police came back to complete their investigation;
14. Tral Counsel failed to object to state and county officials serving on the jury;
15. "Trial Counsel failed to object to the prosecutor’s misleading remarks about the
weapon the petitioner used in the crime.
16. Trial Counsel failed to object to Petitioner’s radio interview coming into evidence.

17. Tnal Counsel failed to adequately cross-sxamine Officer Whitt ahout the dimensions

_of thoroom in which the shooting took place;

18. Trial Counsel failed to introduce evidence of bullet hole patterns which were

consistent with self defense;

( 19. Trial counsel failed to introduce evidence that the victim stole a bicycle out of

Petitioner’s yard two weeks prior to the shooting;
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20. Trial Counsel failed to properly investigate and call rescue squad members to testify
as fo the position of the victizn’s body when they arrived on the scené;
21. Trial Counsel failed to adequately cross-ekamine Officer Whitt with regard to the
distance of the body of the victim from where Petitioner shot the victim;
22. Trial Counsel failed to present evidence of reward posters;
23. Trial Counsel failed to present Virgie Hubbard to testify that the victim walked
mnto her bathroom when she was taking a bath and Trusby Hubbard to testify he saw
the victim spying on his mother while she was bathing;
24, Trial Counsel failed to introduce a statement made by Officer Whitt to the Petitioner
on the night of the shooting,
In addition, Petitioner alleges the following grounds:

Trial Court’s failure to grant a continuance so defense counsel could locate a wimess,

—
.

The lack of a preliminary hearing.
Ineﬁeotivé assistance of counsel.
Prosecutorial remarks during closing argument.

Justification of shooting under W.- Va Code, 55-7-22.

S NS

Insufficiency of evidence to convict. -

64. Petitioner Dennis Gale Hubbard is presently incarcerated in the Stevens Correctional Center

of the West Virginia Division of Corrections.
65. Dennis Gale Hubbard duly filed a POST -CONVICTION HABEAS CORPUS FORM

APPLICATION TO PROCEED IN FORMA PAUPERIS AND AFFIDAVIT and it is clear from

. the contents thereof that ke is eligible for Court appointed counsel.

On June 19, 2012, Honorable Menis E. Ketchum, Chief Justice of the Supreme Coutt of
Appeals of West Virginia appointed the undersigned Judge, John S. Hrko, for the purpose of

~presiding i said Petition for Writ of Habéas Corpis. ~
By Order dated February 21, 2013, the court granted a Writ of Habeas C@rpus, ordered

the state to file an answer within 30 days and appointed Paul C. Cassell, an Attorney eligible for

appoiniment to represent indi geﬁt defendants in Mercer County, West Virginia, to represent
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Dennis Gale Hubbard.
06. By letter of Angust 19, 2013, the state conceded that pefitioner had received meffective
assistance of counsel with regard to his prior habeas corpus petition( The Appeal of a prior
Habeas Corpus Decision). The state did not object to an Order granting the relief of a new
habeas corpus proceeding, '
67. On December 02, 2013, an Amended Petition for Writ of Habeas Corpus, checklist of
grounds asserted or waived and Memorandum in Suppoﬁ of Amended Petition for Wit of
Habeas Corpus was filed by Paﬁl Cassell, court appointed Counsel for Dennis Gale Hubbard.
08. The Amended Petition for Writ of Habeas Corpus sets forth the following grounds:
a. Ineffective assistance of trial counsel. _

(1) Counsel failed to adequately investigate the case,

(2) Counsel was ineffective in addressing constititional error.

(3) Counsel was ineffective in commumicating with petitioner, insufficient description of

the erime seene, challenging the position of the victim’s body, failed to prevent
hearsay testimony, prosecutor argued facts outside the admitted evidence, prosecutor
offered opinion evidence without proper foundation,

b. Cumulative emror.
c.. The Castle Doclrine requires a new trial.
d. Losh List.
69. The Losh List attachment sets forth the following additional grounds fdr relief:

a. Prejudicial pre- trial publicity.

b. Coerced confessions.

c. States knowing use of perjured testimony (inconsistent statements).

d. Excessiveness or denial of bail.

. Ineffective assistance of counsel.
. No preliminary hearing,

e
f.

g Refusal of confinuance.

h. Refusal {0 subpoena witnesses.
L

. Constitutional errors in evidentiary rulings.
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j- Tmstructions to jury (Castle Doctring).

k. Claims of prejudicial statements by trial judge. (Regarding continnance.)

1. Sufficiency of Bvidence.

m. Bxcessive sentencing,
70. On November 10, 2014, a trial on an Omuibus Petition for Writ of Habeas Corpus in this
case was held in the Circuit Court of Mercer County, West Virginia, and attended by Petitioner,
Dennis Gale Hubbard, in peréon, Paul Cassell, Esq., counsel for Mr. Hubbard, and Scott Ash,
Esq., counsel for the Respondent, Marvin C. Plumley, Warden.
71. At the evidentiary hearing Petitioner .called to testify Jeffrey Wayne Pike, Elizabeth A.
French, James Palmer, Dennis Gale Hubbard, Jr., and Dennis Gale Hubbard. The iollowing
exhibifs were presented on Petitioner’s behalf: No, 1. Report made by Peﬁﬁoner’s Expert

-Witness Jeff Pike. No. 2. Bluefield Police Department Complaint Report, No. 3. West Virginia

State Police Forensic Laboratory Report/Toxicology Report. No. 4. Statement of Tammy .
Worley. No. 5. Statement of Clinton Hawkins. No. 6 Statement of Tammy Hawlkins. No. 7
Elizabeth French witness list. No. 8 French Subpoena List. No. 9 Statement of John Worley. No.
10. Statement of Antonio Frazier . No. 11. Statement of Glen Dale Hubbard.
72. Petitioner wished to call four (4) additional witness by deposition and the State did not
object. Those witnesses were Dr. Shaker, Justen Hawkins, Tammy Hawkins and Officer R. D.
Davis. These four depositions were to be completed prior to December 31, 2014. The
depositions of Ade] Shaker, M.D., Tustin Hawkins, and Tammy Hawkins were taken on
December 30, 2014. Tt was determiued by Counsel for Petitioner that there was no useful .
mformation that could be obtained from Officer R. D. Davis, because he did not even rememb.er
being in the house of the Pefitioner.
73. At the beginning of the Qmm'bus Habeas Corpus Proceeding the parties agreed to stipulate as
follows:

(1) All the criminal record in the underlying proceeding .

(2) Al exhibits either have filed with regard to this petition,

(3) Underlying criminel case record and all exhibits.

(4) The record of the prior Habeas Corpus Hearing.
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74. Jeffrey Wayne Pike. This witness testified that he is the CEO of “Complete Surveillznce
Investigative Services”, of Wythe County, Virginia, and was called as Petitioner’s first witness.
Mr. Pike was a former game warden, city police officer and general law enforcement. In fhe state
of Virginia, he is a general instructor on. a wide range of topics. When offered as an expert on
police procedure, crime scene analysis and investigative technique, there was no objection by the
State and he was, therefor, recognized as an expert.

He testified that he reviewed documents, cxhibits, reports, photo graphs, etc. He felt that
the police scene investigation did not even reach the “minimum of normaley” in any agency and
did not even come close to being adequate. He had trouble with the time line, and had difficulty
understanding that while the crime scene was being processed by one or two ofﬁcers, one ofiicer
transported Petitioner fo headquarters so that Lt. Helton could take his statement. 1. Helton had
not been to the scene at that point and when he arrived at police headquarters, Petitioner was
sitting in the hall. '

He took issue that some of the people who lived in the house were allowed to remain

after the police did their work and left. He thought it was just a mess, even though all of the
witnesses were known, Petitioner admitted he shot Ricardo Les, witnesses saw a knife and some
didn’t, phetes were taken, the kmife found was sent to the Department of Public Safety and blood
sammples from Ricardo Lee were sent to the Department of Public Safety. There were live fact
witnesses and this was 2 clear self defense case, This was not a case of an unknown perpetrator _
nor necessity of a “television CAI” performance.
75. Elizabeth French. Ms. French testified that she was trial counsel for Petitioner and had
hired an investigator named Ms. Roebuck. The investigator took a statement from Tammy
Worley, Justin Hawkins, Tammy Hawkins and John Worley.

Her client was asserting self-defense , defense of himself and defense of his home. She

- did not call Ms. Worley to testify because she believed the case rested upon Petitioner himself

and his testlmony She also stated that Ricardo Lee was an unwanted guest and there was no
dispute that he kicked the door in and entered the Petitioner’s home. Regardless of all the
witnesses and issues she believed the case turned on Petitioner’s story, his conduct and self

defense. She further acknowledged the statement of Ms. ‘Worley that Ricardo Lee broke into her
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house on a previous occasion.

The statement of Justin Hawkins was in Ms. French’s possession prior to trial and that
staternent related to the testimony of Pat Adams. Mz. Adams testified that Petitioner said he was
going to “kill him a niggar”. Justin Hawkins was allegedly going to testify that Petitioner did not
make such a statement. Ms, French said Pat Adams was a terrible witness and difficult to
understand. She seemed to state that the reason she did not use J ustin Hawking was the fact that
he was 16 years of age, nobody on the jury could understand Mr- Adams, fustin was riding a bike
up and down the street while Petitionet was talking with Mr. Adams, and she had an opinion that
he did not hear the entire conversation. Adams’ knowledge of a reward was not a huge issue
when they were preparing for trial. Justin Hawkins also would have testified with regard to
Ricardo Lee’s reputation for drugs and violence.

Ms. French also testified that she had a statement from Tammy Hawkins that stated,
among other things, that there were reward posters of $10,000.00 around town , that she knew
that the Hubbards had asked Ricardo Lee to leave their property, and Lee had a reputation for a
propensity for violence. She explained that all of the State’s witnesses testified fo those facts, it
was not a trial issue and furthermore it was simply not an issue. Bveryone in the trial knew ;’

Ricardo Lee burst into the house and was an unwanted gliest. 7 )

She subpoenaed several witnesses, but did not call them all. The State witnesses were
cross-exarined by her and established the information she needed from them. She had the
witnesses there “Just in case.” Pat Adams was such a horrible witness and Ms. French knew his
daughter could had testified to the same facts. When the State did not call her, she just left the
issue alone. This was clearly a trial {actic. '

When John Worley’s testimony was mentioned as a witness and she said, “...it simply
vasn’t an issue that Mr. Lee was an nawanted individual in Mr.. Hubbard’s house that evening.
It simply — it was uncontested.” She was of the opinion that it was not a trial issue as well,

- She was also asked why she did not call Andre Frazier, because he had seen Ricardo Lee
with a knife. She said the;frat_temptet-i to Tocate him and failed to do so. Mr. Cassell did not
subpoena him for this hearing as well. Ms. French moved the court for a continuance, but the

motion was apparently denied and Mr. Frazier was nowhere to be found for the trial.
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Ms. French said she only called two witnesses because all of those present in the house
'When the event occurred were called by the State She added that Dennis had to testify and he
did not present well to the jury to maintain 2 self-defense claim. There were 8o many things that
the State did not dispute, but it still came down fo Petitioner’s testimony and she could ng
nofhmg about that issue. .

She ﬁad 10 memory of her pre-trial visits with the Petitioner. She recalled three jail visits
and going 2 fourth time, but on the fourth occasion Petitioner was unavailable, She talked to him
on the phone and would rely on Petitioner’s testimony for the number of times he called. The
trial strategy was always up front. It was a self-defense case. She also agreed that there may
have been other witnesses Petitioner wanted called. ,

Cross-examination by Mr. Ash revealed that Ms. French had adequate time to prepare for
trial and that Mr. Palmér was co-connsel. She revealed that she worked for the Public
Defender’s Office and had practiced law from 1997 to 2006 and all her cases were criminal

cases.
She felt that Petitioner was a stubborn individual who felt a senss of selfirghteous

indignation over even being charged with a crime and it came across at the trial during his
testimony and there was no way that could be fixed. He also gave an interview where he
sounded like he was gloating about the shooting having happened. She said he had to testify
because it was a self defense case.

She testified that she would have called Trusby Hubbard, Mark Heaton and David
Pleasants if the State had not called them, _

She said it came down to the testimony of Petitioner and that he had a tota] lack of
remorse and he came across as gloating and proud of'the fact that the shooting occurred.
76. James Palmer. This witness testified that he was an attorney in Mercer County, West
Virginia, in 2006, and was court appointed to act as counse] for Petitioner i in the underlying
criminal case along with Ms. French. .

It appears Ms. French was lead counsel, and M_r Palmer remembered talking with

Petitioner, but did not remember where. He did not remember a lot of the details of ﬂle case from

eight years ago.
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On cross-examination he did remember that they did not think any type of expert was
necessary, but the main issue.was strategf. They had to frame the case to show that Petitioner
was not guaning for Ricardo Lee.

Hehad cross-examined Pat Adams and remembered him as having a hearing and
articulation problem. He and Ms. French had gone to the scene of the snooting and interviewed
some witnesses. They went tilrough the Hubbard house. At that time he had participated in three
prior murder trials.

77. Dennis Gale Hubbard, jr. The witness is the son of Pefitioner and he was in the home in
2007 and saw three bullet holes. Two in the wall and one in-the window.

He was a former taxi driver and knew Ricardo Lee. Lee would stiff him on fhe taxi fare.
78. Dennis Gale Hubbard, Sr. He testified that Paul Cassell was his court appointed counsel
and that his attorney followed his instructions with regard to the issueé he wished to present.
They began talking about his trial attorneys . He said he talked with Ms. French three times at
the jail, as much as three times on the phone and talked with her during the trial. He said she did
not discuss trial strategy with him or prepare him to testify. He denied her counseling him on
how to present himself to the jury. She did give him a list of witnesses, but did not discuss them.
He gave her the names of witnesses, but she failed to call them to tesﬁfy. His witnesses wonld
have testified to bullet holes in the walls, the Officer who transported Trusby and him to the
police department and who followed the ambulance to the hospital with Ricardo Lee. The
witnesses also knew Pat Adams.

In regard to Pat Adams, they knew he was a pathological lar and would do anything for
money. He also wanted Kenny Corrick to testify that Mark Heaton’s bicycIé had been stolen.
When he asked her if she was going to call the Hawkins, she said it would moie harm than good.
He knew there were already self-defense laws that had already been ruled upon that say quite
plainly that he committed no crime. He also thought that there should have been detailed crime
scene drawings. He did not agree with the room size as laid out on the Couri:oom floor.. There
may have been a 2 foot variance on length or width.

‘He did not know about the availability of a jury view and the house is gone now. Ms.
French did not properly address the physical positions of himself and Mr. Lee. He felt this was
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important with regerd to Mr. Les, after he was shot. He was of the opirion that the State’s
witnesses were telling the jury an “outright lie”. He said the attomey for the State told the jury
Petitioner’s wife cleaned up the scene and it was not true because J immy Taylor did the cleaning.
There was no evidence that his wife hurried home to clean.

He testified that co-counsel, Mr. Palmer, had no contact with him un’cﬂ the trial and all of
his pre-trial conferences were with Ms. French.

He stated he had concerns about a statement he allegedly gave to Adventure Radio which
was played for the jury at the close of the State’s case. He filed 4 civil action against the radio
station after his conviction. Now he says in his Habeas Corpus testimony that it was in fact g
police officer and the man was not brought forth to be cross-examined at the trial. He believed
that it ﬁas “never passed in law that you could use a casscite fape in the courtro OIl Of an
electronic recording devise (sic.) tape).”

Counsel for Petitioner then directed the Petitioner to the Losh st and the i issues he raised
were as follows:

a. Prejudicial pre-trial publicity. This was related to Newspaper Articles and he testified that
they were false. It was reported that he shot 2 man with a .38 when, in fact, he used a .380. One
15 a revolver and the other is a semi-antomatic. They also reported it was a 9 mm. It was strange
that a newspaper feparter was at the top of the steps when he was brought to the courthouse, It
also reported Ricardo Lee was in his doorway when he was well inside his house. He believed
that it was “clear cut perjury”.

b. Inconsistencies of where Ricardo Lec was Iying at the time the police entered the house.

¢.. Coerced confessions. This relates to the Adventure Radio interview. Tt indicated that a crime

 was committed when it was not true, He tried to relate this issue to false statements made by Mr.

Taylor, who lived in his house., Mr. Taylor apparently testified three times; grand Jury, trial, and
this case. There was some differences as to how and When he saw a knife.
d. Ineffectlve asmstance of counsel. He said this ground was set torth in his brief

e. Excessiveness or denial of bail. There was no testimony as to this matter.

f. Lack of preliminary hearing. This is true. He was mdlcted \mthout a warrant being issued by

a magistrate,
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g The Court refused a continnance because the defense could not locate Andre Frazier and
Thomas Hankms

h. Refusal to subpoena witnesses. Ms. French did not subpoena witnesses from 2 McDowell
County Police Department to testify as to the bad reputation of Pat Adams. The Worley were not
brought forward and Tammy and Justin Hawkins were subpoenaed and never put on the stand.
I. Constitutional error and evidentiary rulings. He related this ground to the Adventure Radio
Statement, false statements made by the police officers who testified at the trial, and failure to
give an instruction on the “Castle Doctrine”.

k. Prejudicial Statements made by the T udge at sentencing and denying his motion for a
continuance. He alleges that the judge said “You disgust me.”

L. Prejudiciel statements made by the prosecutor. He related this to the condition of the house
and asking questions that elicited lies from the witnesses.

m. Sufficiency of evidence. Self defense. ‘

n. Excessive sentencing. He received a 40 year sentence, which is according to statute.

0. Failure 1o appoint preferred counsel. ‘

p. Grand jury. -Only Licutenant Tom Helton was used before the grand jury. -

q. Statements made by Prosecutor. Tn the grand jury room they said Denris Gale Hubbard was
charged with first degree murder.

r. Inadequate instructions. Castle Doctrine. No crime committed.

5. Trial testimony that J. T. Brooks told him to put his gun inside and he did not nead to be carry
it outside. He had called the police dus to threats made by a man with a gun. Ifis attorney did
not cross-examine him about that issue. There was nothing else in the record to indicate that it

Wwas ever an issue.

t. Pat Adams lied about the reward mone-y. He said he didn’t catch all of what Mr. Palmer was
talking about.

Upon cross-examination by Mr. Ash, Petitioner said he was 7 fect from Mr. Lee when he
first shot him. He also séid M. Lee got within 2 feet from him. At this time Petitioner used the
diagram on the courtroom floor and the location of the table ( as the piano) to say he was backing

away from Lee while he was shooting. There was a discussion about the taped interview and
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Petitioner said Ms. French gave him a cepy of a transeript before the tape was played. She said it
was the radio interview I did with Adventure Radio. It had police written on the surface.

Atter the Petitioner temporarily rested, the Conrt asked M. Ash ifhe had any witnesses
and he stated that hé had intended to call Ms. French as a witness, but since Petitioner called her
and he cross-examined her, it was not NeCessary.

Petitioner’s counsel asked to swbmit four depositions of witnesses who could not appear.
79. Adel Shaker, M. D. This witness got both his medical and law degree overseas. Heis a
pathologist. He is the chief medical examiner in Nueces County, Texas, as has been so employed
for seven months. During his entire career he said he has done 9, 750 autopsies. He said he also
did toxicology reviews. It was stipulated that he was an expert i forensic pathology.

In this case he is a hired expert and he received an autopsy repoﬁ, toxicology report and
autopsy photographs. All reports indicate that Ricardo Les was acutely intoxicated. His
condition was consistent with a personlb eing in a status of rage and he would be involved in
fights or physical altercations. He also received a blood transfusion and fluids. These diluted his-
medication and alcehol level and the findings on the toxicology report would be higher. It would

also flush out some medications.

When asked about the gunshot wounds he praised the findings of Dr. Mahmoud and
agreed that all shots were from front to back. He said those types of wounds give the impression
of a confrontation. All of his work and opinions were to a reasonable degree of medical
certainty. _ ‘

On cross-examination the Doctor could not estimate how much higher the alcohol levels
could rise. Given t_he history of daily drinking, transfusion and fluids the blood alcohol should
have been higher at the time he was shot. Hawever, he could not say how much higher. He also
agreed with the cause of death stated by D. Mahmoud and all thres chegt wounds were fatal.
When Mr. Ash asked if there was any way of telling which bullet struck first, the doctor
~ answered that there was no scientific method for that &e‘tmﬁaﬁon. The distance between the
Petitioner and Ricardo Lee was “beyond two feet”. '

80. Tammy Hawkins. This witness was on the wiress list prepared by Ms. French and she had
a statement taken from this witness by Ms. Roebuck. She knew of M. Lee’s reputation of being
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a crack addict and her son had had trouble with him at one point in time. He threatened to beat
her son up and cut his head off and it happened down at Petitioner’s hotise. Ricardo Les was a
bully and her son was afireid of him. On more than one time Petitioner and his wife made it clear
to her that Mr. Lee was not welcome in their home. On several occasions she was there Mr. Lee
just walked in without knocking and it was an ongoing problem. Petitioner had called the police
on Ricardo Lee at a time when she was in the house. .

When asked if Mr. Adams said anything to her about a reward, she said ...J could not
understand Mr. Adams when he spoke.” Basically she just knew that they got a new car about
that time. On cross-examination she said she could not really say how they got the car.

. She was present af the Hubbard’s home the moming after the éhooting and saw bullet
holes in the wall and floor. | ) _

. She agreed that Ricardo Lee would leave the house when told, but his departure was
reluctant and argumentative. She was not subpoenaed to trial in the case, but remembers talking
to a female investigator. She spoke with Petitioner’s cotunsel Elizabeth French and she told Her
she would hurt Petitioner more on the stand than she wonld help him.

81. Justin Hawkins. Mr. Hawkins testified that he lived at 221 Poplar Street, Bluefield, WV at
the time of the shooting and on the day of the deposition, he knew Mr. Hubbard and Ricardo Lee.
He referred to Petitioner as 2 kind man who wouldn’t hurt 2 fly, and a good fifend of his,
Ricardo Lee, on the other hand, was an alcoﬁolic, drug addict, troublemaker and neighborhood
nuisance. He could ﬁot remember why, but Ricardo Lee threatened him when he was a teen-ager
and Mr. Lee was intoxicated. He was also present when Ricardo Lee threatened Mark Heatori
and Trusby Hubbard. '

— When asked if Ricardo Lee carried a knife he said thﬁt he cartied a folding knife and
would often have it opened and visible.

He stated that an investigator took a statement f;Qiq him and his mother and they both
atténd;%d the trial, but Wefe nevér éalled as witnesses.

After the shooting he went to the Petitioner’s house and saw bullet holes in the walls. It,
therefore, appears that some projectiles went through Ricardo Lee or Petitioner fired more fhat

the 10 rounds to which he admitted firing. 7
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He was at the Petitioner’s home the dajr prior to the shooting and recalled Petitioner
asking Ricardo Lee to leave twice. After the second time, Lec left. He said Petitioner’s ﬁext
door neighbor accused Lee of stealing something, but he could not say what he was accused of
stealing. That neighbor was one Annie Silcox.,

Cross-examination by Mr. Ash revealed that Ricardo Lee was always drinking because
you could smell alcohol in his presence. He could not remember if Lee was ever violent when
asked to leave. He denied even secing Petifioner wearing a gun. He also stated that Ricardo Lee
always cartied a folding knife. Neither he nor his mother, Tammy Hawkins, ever had a violent
conversation with Ricardo Lee. '

He was told to be at Court, but never spoke to the lawyers for Petitioner. _

At the close of his testimony he was offered the option to waive or read and sign his
deposition. He said he would like to read it, but there was no place where he signed the
deposition 4nd the undersigned’s copy is marked “ORIGINATL”.

82. OFFICERR. D, DAVIS. This witness was never depoéed because he told Petitioner’s
Counsel that he did not rernember being at the scene of the shooting. His testimony was sought
to prove there were bullet holes in the wail, (Closing Arguments Tr. 6).

CONCLUSIONS OF LAW:
In Losh v. Mckenzie, 166 W. Va. 762, 277 S.E.2d 606 (1981), with regard to Petitions

for Writ of Habeas Corpus, the Court decided that at the conclusion of the hearing the judge
should enter a comprehensive order which addresses not only the grounds litigated, but the
grounds waived as well. _

On December 02, 2013, Pefitioner and his Counsel filed a “Checklist of Grounds
Asserted or Waived in Post-Conviction Habeas Corpus Proceeding”. Both signed the document
and it was filed in the Office of the Clezk of the Circuit Court of Mercer County, West Virginia,
on the same day. Al grounds checked on the “Checklist” as waived may not be asserted in

 firhure habeas corpus proceedings absent nmusual cn‘cumstances such as the neffective assistance
of counsel at the habeas corpus procecding, or the retroactive application of new rule of law
applicable to petitioner’s conviction, The signature of the Petitioner on the checklist shall be his
certification that he has discussed the effect of this form with his attorney, and that he
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understands that all grounds checked as “waived” may not be asserted later.
The grounds specifically waived in this Habeas Corpus proceeding are as follows:
Trial Court lacked jurisdiction |
Statute under Whiillh conviction was obtained was unconstitutional
Indictment shows on face no offense was committed
Denial of right to speedy trial
Involuntary guilty plea
Mental competency at time of crime
Mental competency at time of trial
Incapacity to stand trial due to drug-ase
Language barrier to understanding the proceeding
Denial of counsel
Failure of counsel fo take appeal
Consecutive sentences for same transaction
Suppression of helpful evidence by prosecutor
Falsification of a transcript by prosecutor
Unfulfilled plea bargains
Information in pre-sentence report erroneous
Double jeopardy .
Irregularities in arrest
Iilegal detention prior to arraignment
Hregﬂariﬁes OF errors in arraignment
Challenges to the composition of grand jury or its procedures
Failure to provide copy of indictment to defendant

Defects in indictment

"-Improper venue

Pre-indictment delay
Prejudicial joinder of defendants

Lack of full public hearing
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Nondisclosure of Grand Jury minufes
Refusal to turn over witness notes after witness has testified
Claim of incompetence at time of offense, as opposed to time of trial
Claims concerning use of informers to conviet
Acquittal of co-defendant on same charge
Defendant’s absence from part of the proceedings
Improper communications between prosecutor or witness and jury
Queﬁﬁen of actual guilt upon an aceeptable guilty plea
Severer sentence than expected
Mistaken advice‘of couusel as to parole or probation eligibility
Amount of time sérved on sentence, eredit for time served .
The issues that should be.‘addressed' m this Order are as follows:
Prejudicial pretrial publicity
Coerced confession
States knowing use of perjured tesﬁmoﬁy (inconsistent statements)
ineffective assistance of counsel ( mnitiple issues)
Hxeessiveness or denial of bail
No preliminary Hearing
Refusal of continuance
Refusal to subpoena witnesses
Constitutional errors in evidentiary rulings
Instructions to jury (castle doctrine)
Claims of prejudicial statement of trial judge ( regarding a conﬁnﬁance)
Sufficiency of evidence .

Excessive sentence

TN

DISCUSSION OF iSSUES AND GROUNDS FOR HABEAS CORPTS.
CONCLUSIONS OF LAW
In Losh v. Mckenzie, 166 W. Va. 762, 277 S.E.2d 606.(W, Va, 1931), the West Virginia

supreme Court of Appeals held that an omnibus habeas corpus hearing provided in W. Va. Code
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‘7,*_.,,,Ih,_QStateLaskedif,anyone, had heard of the shooting'b cfore and there-was-ne-answer:(Vol— — — ———

53-4A-1, et seq. (1961) traditionally occurs when an applicant is represeﬁted by counsel or pro
s;e, the trial court inquires into all the standard grounds for habeas corpus relief, a waiver of those
grounds not asserted is made by the applicant upon advice of counsel, a hearing is held and at the
cbnclusion of the hearing the Court will zddress each and every ground asserted and specifically
state which grounds have been waived.

Having listed all of the grounds waived by the Petitioner based on the Losh List which
came out of that case, the Court will address each and every ground asserted aﬁd not Waivéd.
PREJUDICIAL PRE TRIAL PUBLICITY.

"This ground for relief usnally manifests itself in a motion for change of venue filed by
counsel for a defendant in a criminal case. There is a myriad of defense motions which can be
filed and heard in a criminal prosecution. But, defgnse counsel must apply their skills to file only

those motions which are relevant and have a valid basis in fact.

A convicted felon does not usually care what is relevant and what is valid . Often they
will msist all types of motions be filed and that Counsel spend every minute of every day and

year filing motions and having hearings to ssek their release.

Most lawyers file only motions which are valid and have sorne basis in fact and it relates
purely to their trial strategy and tactics. This is done so as to not to lét the jury see their case ag 4

stack of useless arguments.
The docket sheet in this case indicates that the Petitioner was indicted by a Mercer

County, West Virginia, grand jury and it was filed in the Office of the Clerk of the Circuit Court
of Mercer County, West Virginia, on February 15, 2006. The trial of the case began on August
29, 2006. ’

| Voir dire is another stage of a trial where prejudicial pre—uial_publicity can often raise its
head. When the clerk asked, “Do you know of anything about _the case by having heard the

evidence or otherwise” none of the jurors answered in the affirmative, (Vol. | Tr. 1 1).

1T, 13). These are the results of all questions asked of the jury on voir dire.
During the Habeas Corpus Hearing Petitioner said the prejudicial pre-trial publicity
\ resulted from false statements Lt. Helton gave to the Bluefield Daily Telegraph. He stated that
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Lt. Helton stated that Petltloner shot a man 10 times with 2 .38 as opposed to a .380 and another
time he said it was a 9 millimeter. He also told the paper that Ricardo Lee was in the doorway as

opposed to well inside the house. This 1oay all be possibly true but the fact that N0 juror ever

heard about the case would nullify any possibility of prefudice. State v. Williams, 172 W. Va.
295,305 5.E.2d 251(1983), (HC No. 135-136).
COERCED CONFESSION,

This allegation was related to a voluntary radio interview the Petitioner gave to the

Adventure Radio Station.(HC No. 137). Petitioner’s lawyer, Ms. French, stated that in fhe radio
show interview her client gave, he came across as gloating and proud of the fact that the shooting
had occurred. He sounded like he had an utter lack of remorse. 'This was no confassion, it was a

~ voluntary oppor‘funi’lry for Petitioner to address the public. Coerced confessions usuélly have to
do with statements given to law enforcement otficers, not radio stations.(HC No. 95).

There was no allegation that the statement he gave Lt. Helfon on the night of the silooﬁng
was coerced. That would ﬁave been a situation where the alleged coerced confession issus would
have been relevant. |
STATE’S KNOWING USE OF PERIURED TESTIMONY.

Petitioner stated this ground was simple beca;ise 10 crime was comemitted, the mentioning

of different caliber guns (not during the trial) and bullets poing out the doorway when they did
not. He also related this issue to the fact that the testimony of various witnesses was conflicting.
Even the testimony of Mr. Taylor that he saw Ricardo Lee with a Inife (Vol. I Tr. 12) and later
“Ijust told him he needed to leave and that’s when I saw the knife”. (Vol. 1l Tr. 33) and later still
when he said “I did not see a knife in the begmnmg” Then he agreed that he did not see the knife
 until Ricardo Lee was on the floor. (Vol. 11 Tr. 36). Those of us who have tred cases with

several witnesses to the same event lmow that one never know how a witness WﬂI see or perceive

an event.

T Pefitionerwent oo testfy that this grotnd for Telief relafed fo Lt Helton's festimony at
the trial and grand jury, but merely said they were conflicting,
INEFFECTIVE ASSISTANCE OF COUNSEL.

The U. S. Const. Amend. VI, provides that a defendant in a criminzal cage is entitled to
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assistance of Counsel for his defense. This concept is also set forth in W. Va. Const. Art. 0oL §
14. These two constitutional provisions not only assure a defendant the right to counsel, but also
assure that one receives competent and effective assistance of counsel. |

The most prevalent authority with respect to the right to counsel was enunciated by the

United States Supreme Court in Strickland v. Washinglon, 466 U.S. 668 ( 1984). It its opinion,
the Court established a iwo prong test to determine whether or not perfofmance of trial coumsel
met the standard contemplated by the United States Constitution. That is, (1} was trial counse]’s
performance deficient under an objective standard of reasonableness; and (2) there i§ 2.
reasonable probabilify that, but for counsel’s unprofessional errors, the result of the proceedings
would have been different.

In reviewing counsel’s performance in an underlying criminal case, the Court must apply
and objective standard and determine whether, under the facts, the identified facts or omissions
were outside the broad range of professionally competent assistance while at the same fime
refraining fiom engaging in hindsight or second-guessing the reasons for his decisions. One
must ask whether 2 reasonable lawyer would have acted as defense counsel did in the principal

case. Stale ex, Rel. Strogen v. Trent, 196 W. Va, 148. 469 S.E. 7 ( 1996).

Petitioner sets forth several individual grounds that he alleges constitutﬁ_:s a totally

ineffective performance by trial counsel.

The first of those grounds is that the trial counsel was ineffective in failing to adequately

investigate the case. In State ex Rel. Strogen v. Trent, (Supra), “The West Virginia Court held
that the fulcrum for any ineffective assistance of counsel claim is the adequacy of counsel’s
investigation.” It further stated that there is a strong presumption that counsel’s conduct falls
within the wide range of reasonable professions assistance, and judicial scrutiny of counsel’s
performance must be hi ghly deferential. Counsel must, at a minimum conduct a reasonable

investigation which enables her to make informed decisions about how best to present criminal

“defendants. However, the presumption is simply inappropriate if connsel’s strategic decisions

are made after an inadequate in\fesﬁgation. State ex rel. Daniel v. Legursky. 195 W. Va. 314

465 S.B.28 416 (1995).
(a) Petitioner alleges that counsel failed to adequately mvestigate witness Pat Adams to
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determine his credibility.
It appears that there were two police officers from McDowell County, West Virginia,

- "whom Petitioner believed would give damaging evidence of some natuze as to the character of

Pat Adams. (HC No. 139). .

Pat Adams’ tesﬁmony 15 on pages 155 to 176 of T.C. Vol. II. According to the record he
was suffering from hearing lo sé, talked too fast, many answers he gave were inaudible. At one
point the Judge suggested leadlng questions and had the witness stand in front of the 3 Jury box.
Many of his answers were simply unresponsive to the questlons he was asked and he stated many
times he could not hear,

He testified that after the flood of 2002 he moved from Welch to Bluefield. According to -
the record he was interviewed by Ms. French’s investigator, Jessica Ro ebuck, but Mr. Adams
eeuld not verify the fact. At one point he testified that Ricardg Lee drank on the job and never
stole anything from him. Moments later he said Lee stole from him, but he conld not prove itin
Court. Then again he said Lee did not steal enything from him. _

He agreed that he heard Petitioner say he was going to kill him a nigger .
son of. a bitch., No other witness was called to verify the racial comment. When Ms, French
testified in the Habeas Corpus Hearing, she described Mt Adams 25 a horrible witness both for
Mzr. Hubbard and for the state. He was exceptionally inarticulate. She said she and co-counsel
met with him prior to the trial and they kriew what to expect. She related that eal]jﬁg Mr. Adams
inarticulate was an understatement and added, “To be quite blunt you could not understand the
man when he spoke.” (HC No. 58) When asked about Mr. Hawkins, she said he was a kid tiding
a bike and said he wes present at the time this alleged statement was made. It was her Opinion
that Hawlking was not present the entire me and would not have been privy to everything. Mr,
Hawkins went on to discuss Ricardo Lee’s reputation for drug use and other matters. Mas.

Hawkins said Mr. Lee forced his way into the Hubbard home. Ms. French said she did not use

‘these stafements because there was no issue. It was undisputed that Lee forced his way into the
house, he was not an invited guest, and he was not welcomed by Mr. Hubbard. k& was not a iria]
issue. She did not think it was necessary because the State’s witnesses verified the matter,

Ob.viously she believed it better to leave Mr. Adams alone and let his testimony stand rather than
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put another person on who would testify to the same thing or put a young witness on the stand
who was rfiding up and down the road while the conversation Was 0CCUITing,
Both of the Hawkins were on the witness list, but she did not believe it was required to
call them to testify.
(b) Trial counsel was ineffective in faﬂmg to adequately investigate witnesses demonstrating a
pattern of burglary. |
At the time of the shooting the following witnesses were present in the house of -
Petitioner. .
1. Dennis Hubbard
-2. Trusby [{ubbard
3. David Pleasants (Spanky)
4. Mark Heaton
5. Jimmy Ray Taylor
6. Ricardo Lee

Each and every one of the witnesses present at the shooting, with the exeeption of

o

Ricardo Lee, testified during the trial. Each and every one of the witnesses testified that Ricardo
Lee forced his way into the house, that he was a habitual user of aleohol and some added crack
cocaine. Many of these witnesses were Witnesses for the state and were effectively cross-
-examined by defense counsel and either on direct testimony or cross-examination testified to the
. issues Petitioner raises in this Petition for Writ of Habeas Corpus.

Dietz v. Legursky, 188 W. Va. 526, 425 W.E.2d 202 (1992), provides that it is competent

for the defense to prove the characier or reputation of the deceased as a dangerous and -
quarrelsome man, and also to prove prior attacks made by the deceased upon him, as well as
threats made and if the defendant has knowledge of specific acts of violence by the deceased
against other parties, he should be allowed to give evidence of those events. T]ILS begs the

——— —guestion-of where-does thisline-of testimony-stop?How many witnesses are- mecessary? I8 this
line of questioning relevant in this case? Was it necessary to subpoena each and every witness in

Bluefield that had any type of altercation with or saw Ricardo Lee use alcohol?

(‘- Even in the Court’s instructions 1t says “ You are not bound to decide in conformity with
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the testimony and evidence of any number of witnesses which do not produce conviction in your

mind, against a less number, or agginst a presumption of law or other evidence. In other words,

. 1tis not the greater number of witnesses that should control you where their testimony do es not

satisfy you and produce moral conviction that they are telling the truth. Itis upon the quality of
the teshmony, rather than the quantity or the number of witnesses that you should act, providing
it produces in your minds a moral conviction and saﬁsﬁ_éé you of'its truthfulness.” A similar
instruction such as this is given in most trials conducted in fhe State of West Virginia.

Iﬁ State v. Taylor, 105 W. Va. 298, 142 §.F. 254 ( 1928), which 1s still good law on the

point that it is the duty of the jury to receive, weigh and consider evidence. With regard to this
received evidence they should consider it and give it the weight they believe it deserves,
(c) Trial counsel was ineffective in failing to adequately nvestigate whether expert testimony or
lay testimony could have better supported petitioner’s justification defense. Throughout this case
Petitioner and trial coumsel taok the position that this was a case of self defense and defense of
home. This fact was even reco gnized by the State. There were 5 eye witnesses and the Pe’cltloner
admitted he shot Ricardo Lee 10 times, What possible need for expert testimony existed? Do
use expert testimony for expert testimony’s sake? I do not see any possible need for expert
testimony in this factual scenario. This case was investigated by expenenced pohce officers who
collectively had many years with the department and they all knew this was a simple self defense
case. '
(d). Trial counsel was ineffective in addressing constitutional emror, At the trial of this case the
mvestigating officer and the State’s Medical Examiner testified that there were no fingerprints on
the knife, there were no cocaine metabolites in the victim’s blood and Ricardo Lee had a blood
alcohol of 0.17 (twice the amount of the legal limit).

This error allegedly was compounded by the failure of frial counsel to explore the effects

of alcohol or drug use on the decedent as a means to buttress the teshmony of petitioner about

decedent’s aggresswe irrational behavior and the necessity of multiple shots to stop the alleged
victim. . Petitioner produces an expert witness, Adel Shaker, M. D, who testified that a blood
alcohol Jevel of that magnitude would produce a violent personality, obvious drunkenness and
slower reaction f;)r siﬁple tasks. (I1C Deposition - 9). He further testified that the eifects of
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fluids given Ricardo Iee at the hospital could possibly have flushed out cocaine and any other -

' medication. He praised the work of the West Virginia Medical Officer. On cross-examination

the doctor stated that those issues are somewhat common sense and the specifics he referred do

not work the same way for everyene. (HC Deposition 12-22).
Crawford v. Washington, 541 U.S, 36, held that the Confrontation Clause generally

prohibits the introduction of “testimonial” statements by a nontestifying witness, unless the
witness i unavailable to testify and the defendant had had a prior opportunity for cross
examination. A statement qualifies as testimonial if the “primary purpose” of the conversation
was to create an out-of-court substitute for trial testimony. Ilowever, that does not mean that the
Confrontation Clauge bars every statement that satisfies the “primary purpose” test. The Court
has recognized that the Confrontation Clause does not prohibit the introduction of out-of~court
statements that would have been admissible in a criminal case at the time of the founding, Ohio Ohlo
v. Clark, S.Ct. . Decided June 18. 2015.

More on point Wlth the principal case is Bullcoming v. New Mexico, 131 8. Ct. 2705
{2011) wherein the concept of Crawford was extended to blood analysis and other areas. The

issue in this case is whether the Confrontation Clause permits the pro secution to introduce a

forensic laboratory report containing a testimonial certification made for the purpose of proving a _

particular fact. The Court held that surrogate testimony of that order does not meet the
constitutional requirement. The accused’s right is to be confronted with the analyst who made

the certification, unless that analyst is unavailable 2t trial, and the accused had an opportunity,

 pretrial, fo cross-examine that particular scientist.

In this particular case in the forensic report itself was never formally introduced nto
evidence. However, there were references to the knife. Lt. Helton said he looked at the knife
and could find no fingerprints and there was also references of intoxication ata .17 level.

appears that references to the reports were purely hearsay, but, bath jaarties seemed to want them

—— ——tobe before-thefury-—TFhis-must be balanced with the statements oF s French that they knew all

s,
ie

along that this was a self defense and defense of home case, wherein Petitionar admitted on a

radio broadcast that he shot and killed Ricardo Lee.

3. Trial counsel was ineffective in numerous additional areas:
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(a). Insufficient communication with the petitioner. How much face to face contact is a public
defender supposed to have with a defendant who admits he shot another person and they have
witness statements from everyone who saw the event? In the principal case there were at [east
three face to face visits at the Corrections Center and several telephonic and written
communications.

An indictiment was retumed in this matter in F ebruary of 2006 and his case was tried on
August 29, 2006. Ms. French traveled to the State facifity to visit with Petitioner on 4 occasions
and had numerous telephone conversatzons with him. Given the facts of the cas e, it would seam
reasonable time was spent with the Petitioner and the attomey testified that she saw that there
was nothing she could do about his attitude. Can one predetermine how many hours she should
have spent , personally, with the defendant to insure a favorahle .V'erdl'ct‘? I think not. Neither
could the Court put a predetermined length of time needed by Counsel to prepare as preparation
time will vary greatly and what may be reasonable time in one case could be quite un reasonable
in another, United States v. Ray, 351 F.2d 554 ( 1965).

(b). Insufficient description of the crime scene to the jury. There was no case law cited in

support of this argument. The record is clear that Ms. French contemplated a jury view, but

when the trial began she and the State’s atiomey marked the room off in the court room floor and
none of the witnesses, iucludﬁg Petitioner. seemed to have a problem relating those issues to the
jury. There were also diagrams and photographs. '

(c). Ineffective challenging of inaccuracies related to the positioning of the decedent at fle crime
scene.” Everyone who testified seemed to have a different opinion as to the position of the body,
but all agreed one could not open the door to get inside. Mark Heaton testified he could not open
the door to get out, Officers Whitt and Brooks disagreed as to whether Lee wag against the front
door and whether the door hit Ricardo Lee when you attempted to open it. However, all

witnesses present agreed that Ricardo Lee was inside the house,

"(d).” Ineffective in prevenfing the iniroduction of tremendous emounts of hearsay. The examples

put forth included the testimony of Ethel Adams, Pat Adams, David Pleasants, Jim Taylor and
Trusby Hubbard. This testimony related to the Pefitioner’s alleged statement that he wonld 1{111
hunself a nigger son-of-a-bitch. All of these witnesses, except Ethel Adamis, testified at the trial.
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With regard to the Adams testimony, the officer seid he talked with Pat and Ethel Adams and
they related information to him. However, Bthel Adams wag presumably included in the word
“they” and she did not testify at the trial. Therefore, I do not believe inclnding her by using the
word “ they” that the comment would rise fo the level of prejudicial error. There was no cases
cited with regard to this issue. Ethel Adams was prevented from testifying because Ms. French
did not dig too deep into the cross-examination of Pat Adams. fntense cross-examination Would
permit the State to put on a Ethel Adams to testify and she could be understood.

(€). Trial Counsel allowed the prosecutor to assert that petitioner’s wife had cleaned up the trial
scene, even though no evidence to that fact was offered at trial. This is zn accurate statement if
you do not read his statement in its cntirety and do not consider the fact that Petitioner said that
Mr. Taylor cleaned up the blood during his testimony at the Habeas Corpus hearing,

In his opening statement Mr Sitler said “.... a person in the operating room was M.,
Hubbard’s wife. She had a key. She left work. Whe went back to the scene and probﬁbly_
cleaned things up a little bit. Everything was not perfectly preserved.” (Tt. Vol. 1, 138). Inths
Habeas Corpus hearing Petitioner testified that it was Ji immy Taylor who cleaned up the blood
and not his wife. (HC-125). The relevancy of this issue, if there was any, was whemer or not
someone cleaned up blood and not who did the cleaning. However, Ms. French believed this was
irrelevant in that her client shot Ricardo Lee 10 times and admitted so doing. No case Iaw was
cited on this issue.

The Tudge even advised the jurors that the opening statements of the lawyers were not

evidence. (Tr. Vol. I-113).
(f). Trial counsel ineffectively allowed the prasecutor to offer apinion evidence without proper
foundation. Petitioner alleges that the State offered opinion evidence from the medical examiner
that the lack of blood on the decedent’s shoss showed he hadn’t been moying during the incident
and one bﬁllet wound to the decedent’s arm was possibly defensive,

_ When asked why one would look af the bottomof the.shoes, the-medical examiner— — e

answered that sometimes the examination will indicate whether the decedent was walking in hig

own blood or not He then stated that the bottom of the shoes were clean and therefore the

deceased did not walk in his own blood.
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He further testified that it is possible that an arm wound could be defensive.

Expert witnesses are permitted to express their opinions and can speculate with fégard to
the facts found in a case. The test is not whether or not the opinions are harmfid to a defendants
case, but whether case law exists to say vaicing the Opimions are improper and no such case was
cited.

(g). The trial counsel ineffectively failed to seek a mistrial when the prosecutor challenged why
witness Frazier was not present to testify. Trial Counsel for defendant objected and the State
alleged that Mr. Frazier was a State’s witness and the defense should not be permitted to object.
The trial judge found that the comment about the w1tness failing to appear merited a curative
instruction. The trial judge pointed out the fact that the jury did not know whose witness Prazier
was and he proceeded to give a curative instmction.

He told the jury to disregard the last remark and that any implication that a defsndant had
a burden to bring anyone into court or do anything, is not accurate. The fact that the witness was
absent was not to be considered by the jury in any Way and it should not be held agalnst the

defendant

The court beheves that such an isolated incident that was not deliberately placed before
the jury did not prejudice the defendant in this particular ease. The only evidence that would
have been presented by Mr. Frazjer was that Ricardo Les smoked crack and that Ricardo Lee
tried to sell him a knife on the day of the hearing and that svidence had been presented already.
This coupled with the court’s curative instroction rendered any prejudice as harmléss error.

(h) Trial Counsel was ineffective in:presenﬁng R. 404(b) evidence from coming in without the -
required showings. The State solicited evidence that the police had been to the Hubnard
residence on mumerous previous occasions for disturbances and it was not challenged by trial

counsel.
WVRE 404(b) is entitled Crimes, Wrongs, or other acts. It provides that evidence of a

- crime, wrong, or other act is not admissible io proveaperson’s character it o7der 5 show thaton

‘ parncular occasion the person acted in accordance with the character. Petitioner contends that

the prosecution selicited testimony that the police had been to the Hubbard residence on

nurmerous previous occasions for disturbances. He believes this testimony should have been
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challenged by trial counsel. The reference (Ex. 4 at 29 - 32) for this prosecutorial allegation was
not the question by the prosecutor, but the defense counsel, Ms. French. This question was
consistent with attempting to show that Ricardo Lee was a neighborhood nuisance and that
Petitioner had called the law on him on previous occasions. This was fhe tial tactic of Ms.
French. The Court concludes that, under the present circumstances, this cannot be viewed ag
404(b) evidence.

' This question also opened the door for the State to follow up on this fine of questioning.
The questioning had no rélationship to the character of the Reﬁtioner, but bolstered his defense, if
anything, of living in a bad neighborhood. It is relevant to note that this evidence had nothing to
do with proving motive, opportunity, intent, preparation, plan, knowledge, identity, absence of
mistake or lack of accident. This evidence was not proposed by the State. State v. McGinnis,
193 W. Va. 147. 455 8.E.2d 516, (1594).

CONSTITUTIONAL ERRORS IN EVIDENTIARY RULINGS
This allegation relates to the contmuance ruling and statements made by the State at trial

when the Court offered a curative mstmctlon It also :relates to the issue that the Court required
the State to produce statements after the testimony of witnesses and the Court giving Ms. French
the opportunity to talk to the witnesses prior to her crogs-examinatin. This Court does not see
any error in these instances.

EXCESSIVENESS OR DENIAL OF BAIL.

U. S. Const. Amend. VIII, provides “Excessive bail shall not be required, nor excessive

fines imposed, nor cruel and unusual punishments inflicted.” The only evidence in this matter
as, “And the-bail in this case, was it set at an amount that you could reasonable (sic) reach?”

The answer to the question was, “No”. This Court does not have any evidence or case to bolster

a definitive decision on this particular issue, (HC-139).

REFUSAL TO SUBPOENA WITNESSES

This issue is raised becanse Ms. French did not subpoena wiinesses to further testify as to-—— — — -

the bad reputation of Ricardo Lee.
The main thrust and strategy of this case was self-defense. Anything outside that issue

was surplusage. However, the bad reputation of Ricardo Lee, was relevant and needed to he
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addressed.
The bad reputation of Ricardo Les was adequately placed before the Jury by the testimony

of Dennis Hubbard, Trusby Hubbard, Mark Heaton, David Pleasants, Pat .Adams, and Jimmy Ray
Taylor. Their testimony cumulatively established that Ricardo Lee had a knjfe on the day in
question, always carried a knife, a knife was found at the scene, walked into people’s houses and
refused to leave, he was a thief, smoked marijuana, smoked crack, had prior physical altercations,
frequently was intoxicated, threatened some with violence, fighting and was a peneral nuisance
in the community. There was not one person who testified in the trial that had anything good to
say about Ricardo Lee, |

- There were other witnesses who would testify to the same character traits, but Ms. French
thought she had enough. A conviction of her client was probably beyond her wildest dreams and
Courts do not allow a steady stream of witnesses to testify to the same tacts. Therefore, it is the |
opinion of this Court that the bad reputation of the deccased was adequétely proven by the
witnesses who testified. Dietz v. Legursky, Supra. .
THE PASSAGE OF “CASTLE DOCTRINE” LEGISLATION, A FAVORABLE
CHANGE IN THE LAW WITH RETROACTIVE EFFECT, REQUIRES A NEW TRIAL.

Petitioner alleges that the passage of W. Va. Code, ch. 55, art. 7, §22, grants Jmmumty to

persons falling within its purview. He states that the stafute provides that a person may use

reasonable and proportionate force, including deadly force, against an infruder in his home if the
person reasonably believes the intruder intends to kill or seriously harm a household resident, or
that the intruder intends to commit another telony and the person reasonably believes deadly
force is necessary. He firther states that changes in the law since its passage in 2008 would be,

applicable to his case because it would be retroactive. Jones v, Warden, 161 W. Va. 168, 241 8.

E. 2d 914 (1978).
W. Va. Code, ch. 55, art. 7, §22. cited by the Petitioner, was enacted by the West Virginia

~—Legislature in 2004-and subsequently amended-in-2008—The-title of the provisiorr{s “Civil rehef

for persons resisting certain criminal activities”, This section does not use the term “castle
doctrine” in its body. Many other states use this term and it usually applies in criminal

prosecutions pursuant to criminal statutes.
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__ that applied in this case. In this case the jury rejected both the defense theory of self defense of .. . ...

In West Virginia, it has been mentioned in several cases by stating that as a general
proposition our precedent in self—defense cases clearly states what where an unlawful intrusion
has occurred in-the sanctity of one’s home, an occupant of the lome has no duty to retreat. This
has been generally described as the “castle” doctrine, “castle” rule or “home” rle. Our precedent
succinetly states that “ a man attacked in his own home by an intruder may invoke the law of self
defense without refreating.” State v. Preece, 116 W. Va. 176,179 S.E. 524 (1935): State v.
W.IB., 166 W. Va. 602. 276 8.E.2d 550 (1981): State v. Harden, 223 W. Va. 796, 679 8.E.2d
628 (2009). .

The last instruction given by the Court in this case is a self defense imstruction in which

the following statement is embedded, * A person in his own home who is subject to an unlawfiil
intrusion and placed in immediate dénger of serious bodily harm or death has no duty to retreat
but may remain in place and employ deadly force to defend himsel£?

Obviously the issue of self defense is for a jury determination. The shadow cast in this
case are the facts that Ricardo Lee was a somewhat frequent visitor to the Petitioner’s home to
see Trusby Hubbard and on more than one occasion stopped to talk with Petitioner.- When this is
added to the fact that there was evidence Petitioner made the statement to the eifect that he was
going to kill him a son-of-a-bitch nigger, it gives the jury something to think about in reaching its
decision. |

The State is of the opinion that W. Va. Code ch..55, art. 7, §22 in its body does not apply
to a crimina] case. Tt deals with eivil relief and if the legislature wanted it to apply to a criminal
case, it would have passed a separate law. In short, it does not provide a criminal defense nor
does it permit a homeowner io shoot any unwanted visitor to his home.

The Court is of the opinion that the instructions given on the law of self defense in the
State of West Virginia were accurate. The Court further instructed the jury that there were two

theories of self defense which were selfidefense of one’s person and self-defense of one’s home

person and self defense of one’s home. They found that there was no immunity that would

permit an individual to shoot anyone in his home who was invited or uninvited. Therefore, the

Court is of the opinion the W. Va. Code. ch. 55, art. 7, § 22.is not apphcable to this case,
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REFUSAL OF CONTINUANCE AND CLAIMS OF PREJUDICTAL STATEMENT BY
TRIAL JUDGE 7

Ii appears that these two grounds apply to the refusal to continue the case because Andre
Frazier could not be found for the trial. Frazier gave a statement fo the effect that Ricardo Lee
tried to sefl him a knife on the day of the shooting and he was impaired. The evidence in the case
was that other people testified to the same facts and his testimony would have been cumclative at
best. The Court declined to continue a murder trial because the defense could not find two (2)
witnesses and the family needed closure. '

It is a general rule in West Virginia that whether or not a continnance is to be granted is
within the sound discretion of the trial Court. A party proposing a continuance based upon the
ground of una\}aﬂabﬂity of a witmess must show that the witness has mmportarit and materfal
evidence, that the party has exer;sised due diligence to obtain the presence of the witness , there is
a good possibility that the testimony will be secured at a later date and the postponement would
not cause an unreasonable delay or disrupt the process of justice.

Based vpon the testimony during the trial, Andre Frazier was a crack dealer who lived in
a “crack house” next door to the Petitioner. After being interviewed by the Police Department he _
appears to have vanished and would never be available to testify. Furthermore, he would testify

. that Ricardo Lee was impaired and tried to sell him a knife or two on the day of the shooting,
Many of the witnesses testified to similar facts. State v. Sn_ider 196 W. Va. 513, 474 W.E2d

180 (1996). Obwously he was also not available to testify for the Habeas Corpus heanng_ I find
that the Court did not err in refusing the motion for continuance.
CLAIMS OF PREJUDICTAL STATEMENTS BY TRIAL JUDGE ( Regarding continuance)
This is not specific enough to address other than what was written in fhe preceding

paragraphs. However, the statement Petitioner alleges the judge said at the sentencing was, “Yoﬁ ‘

_ disgust me” and that_ he failed to grant a continuance.( HC-140). The continuance issue has been
-~ —dealt with-and-ateview-of the sentercing hearing is helpful. — B
Toward the end of the hearing on page 39 of the Transcript of the Sentencing Hearing, the
Court said, “...in those cases like that when it’s a true self-defense normally the Defendant is one

i

of the first people that’s trying to render aid or is, yo'u know, upset about it and shows some
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degree of remorse. Thaven’t seen any out of you. I mean, you just think this is you know, —he
came onto your property and you just shot him ten times and you were proud of that, I mean, you
know, that —that’s just--that-- that’s really-- it’s—it’s frankly disgusting, I rean, it’s disgusting.”
I do not belicve the Coust called the Petitioner a disgusting person. Ibelieve that is the
feeling he got when he thought of the entire set of circumstances. However, the tnal was over
and regardless of what context you put the Court’s remarks in, it isnot a VIOIBIIOH of Petitioner’s
constitutional rights. In Habeas Corpus proceedings only errors of constitutional or jurisdictional
magnitude are cognizable. Thefefore, the Court finds no error in this claim.
SUFFICTENCY OF EVIDENCE.

Petitioner alleges that there was insufficient evidence resulting in his conviction. He

believes he was in his home, Ricardo T.ee forced his way into his home and based upon the castle
doctrine he had the right to kill him and be found irmmune from prosecution. The law does give
him.a right to a jury trial and the rght to assert the nght of self defense. Once that defense 18
asserted the burden shifts to the State to prove beyond a reasonable doubt that the defendant did
not act in self defense. It becomes a jury question as to whether the defense was valid.

Everyone in the house at the time of the shooting testified as to the facts, the defendant
testitied and nobody testified for Ricardo Lee. Vet the jury found in faver of the State and they
convicted the Petitioner of second degree murder. In State v. Hughes, 197 W. Va. 518, 476

S.E.2d 189 (1996) the Court set forth the defense of self-defense which would deterrnine a

killing to be excusable, but the fury obviously did not find that the conduct of Petitioner met that

standard.
Hughs is generally a sufficiency of evidence case. The Coust should review the evidence
admitted at trial to determine Whetﬁer that evidence, if believed, is sufficient to convince a
‘ reasonable person of the defendant’s gullt beyond a reasonable doubt. The relevant i Inquiry is

whether, after viewing the evidence in the light most favorable to the prosecution, any rational

_ ... rier of fact could have found the essential elements of the crime proved beyond 2 reasonable— —— —

doubt. The jury weighed all of the evidence and found the Petitioner guilty of second degree

murder.
(\ _ A reviewing Court must review all of the evidence, whether direct or circumstantial, in
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T T P'lahlﬁffﬁﬂegeﬁhatm the case at ber the substantial itumber of &rors concerming

the light most favorable to the prosecution and rmust credit all inferences and credibility
assessments that the jury might.have drawn in favor of the prosecution. Credibility
determinations are for a jury and not a Cowrt, F inally, the jury verdict should be sef aside only
when the record contains no evidence, rega.rdless of how it is weighed, from which the jury could
find guilt beyond a reasonable doubt. This was a somewhat stmilar case to the example Judge
Swope gave during voir dire in which a homeowner shot thrdugh a door. The Court does not
believe the Petitioner sustained the burden of proof required by Hughs.

EXCESSIVE SENTENCE.

On September 1, 2006, a Mercer County, West Virginia, jury found the Petitioner guilty
of the crime of Murder in the second degree. The statutory penalty for such an offense was
punishment by a definite term of imprisonment in the penitentiary which is not less than fen nor
more than forty years. He would be elipible for parole after serving a minimum of ten years. W.

Va. Code, ch. 61, art. 2. § 3.
On October 23, 2006, Petitioner was sentenced to Forty years in the Penitentiary, which

was the maximum sentence. Sentences that do not exceed the statutory maximum are not review
able. State v, Hambleton (No. 14-0225, March 2015).

NO PRELIMINARY HEARING. .
Petitioner complains that he did not receive a preliminary hearing before 2 Mercer

County, Magistrate pursuant to W. Va.R.Crim.P. 5. This is an accurate representation. His case
was presented to a Mercer County, West Virginia, grand Jury and a true bill or indictment 'WF:IS
returned agaﬁlst Petitioner.

In West Virginia, 2 preliminary examination is not constitutionally required. Desper v.
State, 173 W. Va. 494, 318 S.E.2d 437 (1984): Peyait v. Kopp, 428 S.E.2d 535 (1993).
PETITIONER’S FEDERAL AND STATE CONSTITUTIONAL RIGHTS WERE
VIOLATED BY THE EFFECTS OF CUMULATIVE ERROR.
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significant aspects of the case warrant a finding that petitioner’s trial was unfair. State v, Smith,
156 385, 193 8.5.2d 550 (1972). Petitioner assumes that the Court will find a substantial number

of errors. This is not the case in this consideration of the conviction. Swith was a case of
unquestionable errors committed during the trial of Larry Eungene Smith, any one of which would
have required a new tiial. These errors were clear, substantial and could be considered
prejudicial. The defendant Smith assigned sixteen grounds of error claimed to have been
comtmitted during the trial. Certain alleged errors, if standing alone, would be considerad
harmless error, and would not constitute grounds for reversal. However, certain other errors
assigned by Smith did constitute reversible error. The Court doag not believe the harmless error
analysis would be appropriate in this consideration, Therefore, the Court does not bélieve the

argument of cumulative error is valid in this case.

DECISION

Y

Based upon the underlying trial transcript, sentencing hearing transcript, habeas.: corpus |
evidentiaryhearing, exhibits presented, memoranda of law provided by counsel and oral
arguments the Court hereby ORDERS as follows. ‘

(i) The Amended Writ of Habeas Corpus Ad Subjiciendum sought by the Petitioner, Dennis

(ale Hubbard, is hercby DENIED., 7

(2)1tis further ORDERED that the Clerk of the Cizouit Court of Mercer County, West Virginia

remove this case from the docket of the Court. _

(3) It is further ORDERED that the Clerk of the Circuit Court of Mercer County, West Virginia,

send an attested copy of this Order to the following persons. '

(a) Paul Cassell, Esq., 340 West Monroe Street, Wytheville, VA, 24332

(b) Scott Ash, Esq., Prosecuting Attorney, 1501 W. Main sireef, Princeton, WV 24740.
I (,4,), It is further ORDERED.that should Petitioner decide-to appeal-this-decision to the West ~

Virginia Supreme Court of Appeals he must file a Notice of Appeal to said Court within the

period of 30 days after the entry of this Order and perfect the appeal to said Court within the

.

period of 4 months.
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To all of which the Petitioner, Dennis Gale Hubbard, objects and takes exception.

Date: January 15, 2016,
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