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The Opinion of the Court was delivered PER CURIAM.



SYLLABUS

“A prasecution that withholds evidencewhich if made avallablewould tend to exculpate
an accused by creating areasonable doubt asto hisguilt violatesdue process of law under Articlelll,
Section 14 of theWest VirginiaCondtitution.” SyllabusPoint 4, Satev. Hatfield, 169W. Va 191, 286

S.E.2d 402 (1982).



Per Curiam:

Thisisan goped by JamesHoward Kearnsfrom an order of the Circuit Court of Harrison
County sentencing him to from two to ten yearsin the State Penitentiary for the sexual assault of his
edranged spouse, and to an additiona oneyear for the baitery of hisspouse. On gpped, he damsthat
the Stiatefailed to provide him with aprior incong sent satement made by his estranged spouse, and that

the withholding of the statement deprived him of afair trial.

l.
FACTS

Thegppdlantinthiscasewasindicted for anumber of crimesinduding the sexud assault
of hisgpouse. During his subsequent trid, his estranged spouse testified that while she wastaking the
parties son to school on March 31, 1999, the gppellant brokeinto and conceded himself in her traler,
which had beenthe parties former maritd resdence. Later, after her return, he gppeared and forced her,

against her will, to have sexual relations with him.

On cross-examination, the gppe lant’ sformer spouse was questioned about whether the
gopdlant had vigted her & thetrailer on other occas ons between thetime of their separation and thetime
of theassault—the dear implication of the questioning being that she had consented to hisvigting her. She
dated that, except for visting her at her invitation on the night of their separation, he had not beento the

trailer except to drop their son off. The testimony proceeded as follows:



Q. Wi, excepting thisonetime [on the night of separation], to vist
a your request, you' re saying he never cameandvisted and you
never had him hide, park the car behind the shed or in thewoods
so that nobody would know he was there?

A. He came out one time invited, Sir.

At the condusion of thetrid, thejury found the gppdlant guilty of sexud assault of his

spouse and battery.

After theconcdlusion of thetrid involving hisestranged wife, ahearing was conducted in
another caseinvolving unrelated charges againgt the gppellant. During that hearing, the appelant’s
edranged spouse againtestified. Asaresult of her testimony at that hearing, it became gpparent that she
had told investigating officersthat the gppellant had visted her trailer on March 23 or March 24, 1999,
gpproximately aweek beforethealleged assault upon her by the appe lant—and sometime after their

separation. This testimony was, of course, contrary to what she had said at the appellant’ strial.

After learning of the prior incong stent Satement, and after learning that the State hed failed
to produceit prior to the gppelant’ stria, counsd for the gope lant filed an amended maotion to set aside
the verdict and to enter ether ajudgment of acquitta for the gopelant or to grant himanew trid onthe
ground that the statement by his estranged wife was incong stent with her testimony at trial and was

excul patory and should have been disclosed by the prosecution. Thetria court conducted ahearing onthe



motion, and, in spite of thefact that the State admitted to having the Satement, and even to advisng the

appellant’ s estranged wife not to mention it, the court denied the motion.*

Inthe present gpped, the gppd lant contendsthat thetriad court should havegranted anew

trial because of the failure of the State to produce the inconsistent statement.

.
STANDARD OF REVIEW

In Satev. Allen, 208 W. Va. 144, 539 S.E.2d 87 (2000), this Court indicated that a
circuit court’ sfactud findingsshould bereviewed under aclearly erroneous standard and that questions

of law are subject to de novo review.

1.
DISCUSSION

In Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L.Ed.2d 215 (1963), the

United States Supreme Court held thet the prosecution’ ssuppresson of materid evidencefavorabletoan

'During the hearing, the prosecutor stated:

That information didn’t becomeknown to the State until very lateinthe
preparation of the case. Asaresult of that | had ingtructed Ms. Kearns
[the gppdlant’ sestranged wife] that Sncewewerenot ableat that point
--- wewerebascdly ontheeveof trid for dl intents and purposesand
| hadindructed her at that time. . . that shewassmply not to mention thet
and as aresult of that she didn’t mention that . . . .
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accused upon request violates due process of law. Inthelater case of Satev. Hatfield, 169 W. Va
191, 286 S.E.2d 402 (1982), this Court discussed, and followed, the principalsset forthin Brady v.
Maryland, supra. In SyllabusPoint 4 of Satev. Hatfield, id., the Court specifically heldthat: “A
prosecution that withhol ds evidence which if made available would tend to excul pate an accused by
cregting areasonable doubt asto hisguilt violatesdue process of law under Articlell, Section 14 of the

West Virginia Constitution.”

In the subsequent case of Satev. Hall, 174 W. Va. 787, 329 S.E.2d 860 (1985), the
Court concluded that failure of the State to disclose aprior incons stent statement made by one of the
prasscution’ switnessesviolated due process of law wherethedatement wasinconggent withthewitness s
trial testimony, where the witness s credibility wasthe most important issuein the case, and wherea

reasonable doubt might have been created by impeachment of that witness.

Inthe case presently before the Court, the principd charge againg the gppellant wasthat
he had sexudly assaulted hisestranged wife. A criticd issuein the casewaswhether the estranged wife
had been forced to engagein sexud actsagaingt her will. The principa evidence adduced by the Stateto
support the claim that the estranged wife had been forced to engegein sxud actsagaing her will wasthe
testimony of theestranged wifehersdlf. InthisCourt’ sview, the credibility of the estranged wife's
testimony potentidly affected thejury’ scondusion astowhether shewas or was not forced to act agangt
her will. Thecredibility of her tesimony wasobvioudy very materid, andimpeachment of her testimony

could potentidly have affected the outcome of the case, particularly inview of thefact thet thethrust of the
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defense’ s questioning suggested that the gppel lant might have been at hisestranged wifée straller at her

invitation.

Inview of the clear contradictory nature of the non-disclosed statement and its potentia
impact of itsrevelaion to thejury might have had on theassessment of thecredibility of theesranged wife's
testimony, this Court believesthat the State’ swithholding of the statement did violatethe gppdlant’s
condiitutiond rights, and, asthe Court indicated in Satev. Hall, id., the Court bdievesthat inlight of this,

the appellant should be granted a new trial.

The Court notesthat in addition to daming thet thetria court should havegranted hima
new trid because of the State sfailureto produce the incong stent Satement, the gppdlant damsthet the
court should have stricken amember of thejury panel becausethejuror had knowledge of another case
pending againg him. Becausethe Court hasdready determined that thegppdlantisentitied toanew trid,
and because anew jury will haveto be sdlected for the new trid, the Court believesthat it is unnecessary

to discuss the juror issue.

For thereasons stated, thejudgment of the Circuit Court of Harrison County inthe present

case isreversed, and the appellant is awarded a new trial.?

AWhilethe Court hasnot considered theissuein deciding this case, the Court is quite concerned
over thefact thet theprosecutor advised hiswitness, the gppd lant’ sestranged wife, not to mention thefact
that the appellant has visited her trailer approximately a week before March 31, 1999.

(continued...)



Reversed and remanded.

?(...continued)
Theobvious purpose of atrid isto didit thetruth, and the Court is concerned that the prompting
here might have tended to suppress the truth.



