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Starcher, J. dissenting:

Thecd| phoneisan amazing device, but people havethe right to contrdl wherethetowers
go.

The mgority opinion’s statutory reading or reasoning is Smply not persuasive. The
controlling satute (W.Va.Code, 8-24-55(3)) requiresthat aBZA shall decide specia exceptions”. ..
upon which the [BZA] isrequired to act under the [local] ordinance.”

However, the Beckley ordinance doesnot requirethe Beckley BZA to decide specia
exceptions. Rather, the Beckley ordinancerequiresthe city council to decide specid exceptions. Thus,
the statutory requirement is simply inapplicable to the Beckley BZA’sreview of specia exceptions.

Also, the Beckley Council’ s position, that the statute permitsacity council to reserve
specia exception decisonstoitself, issupported by al of the decisond authority in this state and
edsawhere. Themgority opinion doesnot citeany casesthat adopt itsview. The holding in the mgority
opinionwouldinvaidatethe specid exception proceduresin Charleston, Lewisburg, and other cities. The
West VirginiaMunicipa League hasfiled an extensveamicuscuriae brief on behdf of the Beckley
Coundil’ spogtion. Moreover, what aretheimplicationsof thisCourt invaidating asillega theprocedures

thet have been rdied upon inanumber of dties, for years, to address gpecid exceptions? The opinion does



not addressthese concerns, @ther. Insummary, thereisamore than reasonable condruction of the Satute
that favorsthe Beckley podition. That isthe congtruction that we should adopt, rather than srikedownthe
democratic expression of the citizens of Beckley.

| hopethet the Legidaturedarifiesthegatute and restoresto the atizenry tharr right to have

their say. | join Justice McGraw in dissenting.



