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†Petition for Review Filed. 

 

POLICEMEN’S ANNUITY AND BENEFIT FUND OF THE  

CITY OF MILWAUKEE, AND GEORGE H. SPRAGUE,  

BOTH PLAINTIFFS INDIVIDUALLY AND AS  

REPRESENTATIVE OF A CLASS CONSISTING OF  

CITY OF MILWAUKEE POLICE OFFICERS HIRED  

PRIOR TO 1948 WHO PARTICIPATED AS MEMBERS OF  

THE POLICEMEN’S ANNUITY AND BENEFIT FUND  

SYSTEM, AND RUTH ACKMANN, GILBERT C.  

ARMBRUSTER, PHYLLIS C. BAILEY, ROBERT BAKER,  

JOHN W. BALCERAK, VLADIMIR V. BARAK,  

ELIZABETH BARNES, HILDEGARDE BARG, ETHEL G.  

BARTELT, THERESA BARTL, ALPHONSE  P. BAUER,  

DOLORES BAUMANN, SAMUEL BAY, EUGENE W. BEBO,  

ESTHER B. BECK, RAYMOND J. BEDNAREK, HAROLD F.  

BEHLING, VIRGINIA BEHRENDT, VIOLET BEHRENS,  

FRANZ BELOT, ALLEN H. BENCE, HOWARD C. BENTZ,  

RUTH L. BERG, GUSTAV C. BERGEMANN, LEONA BETT,  

LEONA BEVSEK, AGNES M. BEYER, ELSIE V. BILTY,  

RICHARD W. BOHMER, MARGARET M. BOOTON,  

LEOCADIA BORKOWICZ, ADELE BRASILE, MILDRED  

BREIDENBACH, HAROLD A. BREIER, HAROLD  

BREITLOW, ELIZABETH A. BRELSFORD, HAZEL BROWN,  
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RALPH J. BROWN, MILDRED A. BRUSS, FLORENCE A.  

BUDICH, EVELYN BUEGE, ANDREW BUSALACCHI,  

EDWARD F. CANNING, EDWARD A. CERA, FELMERS  

CHANEY, SYLVESTER CHMIEL, GENEVIEVE  

CHRISTIAANSEN, LORRAINE COLLINS, ANTHONY  

COLLURA, MAURICE CONNORS, MILDRED E. COX,  

WILLIAM C. CRANE, HELEN CRIVELLO, MARY J.  

CURRAN, GRACE J. CUSTER, RAYMOND A. DAHL,  

MILDRED DAVIS, STEPHEN J. DOLAN, ALBERT  

DOMASK, ANN DORO, MARIANN DOROW, JOHN  

DOTSKI, BETTY J. DRAKE, ANNA J. DUNHAM,  

HARRY E. DUNN, JR., MARDELLA B. ECKHARDT,  

RAYMOND A. EHMKE, MARGARET M. EICHMAN,  

VERA M. EICHSTAEDT, EDMUND H. EIGENFELD,  

VIRGINIA EINEM, MILTON A. ENGBRING, LEONE  

ERFERT, WILLIAM ERICSSON, CHESTER R. ESCH,  

LUCILLE EVANS, CLARA S. EVENSON, EILEEN EVICA,  

RUTH FABICH, ISABELLE C. FAUBEL, DOLORES L.  

FEILEN, MARY ANN FEILEN, FLORENCE T. FILIPIAK,  

IRENE M. FISCHER, JULIA M. FISHER, SYLVIA  

FREISMUTH, FLORENCE FREUND, DOROTHY  

FRISCHMANN, GLYN FUGLESANG, RUTH GAERTNER,  

JOHN O. GALLER, ETHEL GALLIGAN, HERMINE  

GARMS, FLORENCE A. GELHAR, MARIANNE  

GILBERT, FLORENCE GIRARD, ELSIE GLEISNER,  

VIRGINIA J. GLEMBIN, MARVIN R. GODFRIED,  

FRANCES G. GOEHLE, NORMA GOEHLEN, TOBIAS J.  

GOLEMBIEWSKI, SYLVIA GORNIAK, JOHN W. GRANTZ,  

HENRIETTA GRANUM, ROSEMARY GREINKE,  

THERESA F. GUST, ESTELLE GUTTOWSKI, MARY  

GUZINSKI, LAVERNE J. GUZMAN, STANLEY  

GWIAZDOWSKI, LOUIS J. HABEL, DOROTHY L.  

HAENSGEN, GENEVIEVE HANLEY, DORA I. HARRIS,  

EWALD J. HARTMANN, MARIE HEIBLER, HULDA E.  

HEIDELBERG, ROSE M. HEIN, WALTER D. HELLER,  

ESTHER HELM, MARY HELZ, EDMUND M. HEMMEN,  

EDWIN F. HENKE, EMILIE C. HENRICH, RACHEL  

HENSLER, HAROLD J. HERMANN, FRANCES M. HEROLD,  

RACHELLE HEYSE, HERBERT L. HINSTORFF, STELLA  

HOFFMANN, GERTRUDE A. HORSCH, WINIFRED HUBBARD,  

DONALD W. HUFFER, LORRAINE HUML, EDWARD W.  

IHLENFELD, GREGORY F. ISERMANN, CHARLES E.  
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JAECK, ANN JAEGER, RONALD JAEGER, LEROY A.  

JAHNKE, ALVINA JAKUBIAK, ROBERT H. JAMROZY,  

JOHN A. JARVELLA, BRUNO J. JEDRZEJEWSKI, LUCILLE  

M. JEFFERIES, CHESTER B. JELINSKI, HOWARD L.  

JENNRICH, WILLIAM S. JENS, EARL M. JENSON,  

HELEN C. JESKE, DOLORES M. JOHNSON, EDGAR R.  

JONES, FRANCES H. JULIEN, EDMUND L. JURKOWSKI,  

EDWIN W. JUSTEN, LEONE KAHNE, NORMA KARPINSKI,  

CHESTER R. KASINSKI, ERVIN F. KASPRZAK,  

MARION V. KASSOW, HENRY R. KASZA, EVA KATSEKES,  

JOHN KENZORIA, BERTHA J. KIECKHEFER, EVELYN A.  

KIND, BERNICE KING, THERESA KIRSCH, RUTH D.  

KLANN, CASIMIR KLAPCZYNSKI, WILBUR H. KLASEN,  

FRANK KLEIN, WILLIAM J. KLIPPEL, OTTO KNAPKE,  

DOROTHY E. KNUEPPEL, DORIS KNUTH, CECELIA F.  

KOCH, GLADYS KOENIG, LEO KOENIG, ROBERT W.  

KOEPP, SARA M. KOEPP, LYLE W. KOHN, DORIS I.  

KOMPERDA, EDWARD KONDRACKI, ESTELLE KONZ,  

LEO KOPECKI, MARY J. KOPSAR, STANLEY A. KORBAR,  

MERCEDES KOTTKE, ARTHUR H. KRANICH, VERNELL  

KRASNAN, RUDOLPH E. KRAUSE, ARTHUR G. KREBS,  

LOUISE KREMSREITER, HELEN M. KRESNICKA,  

DOROTHY M. KROPKAT, NORMAN L. KRUSE, EDWARD  

M. KUBIAK, HENRY J. KUBIAK, GLADYS H. KUEHNEL,  

RUTH W. KUHN, HARRY J. KUHR, ANN KUREK,  

RICHARD KUROWSKI, ANGELINE C. KUSZEWSKI,  

PETER J. KUZNIEWSKI, STEPHEN KWASNIEWSKI,  

MARY T. KWIATKOWSKI, PHILLIP L. LAPORTE,  

LUCILLE G. LAABS, ERVIN C. LANDOWSKI, PEARL 

LANGE, GLADYS LAUBY, EVALYN LAVANN, FLORENCE  

O. LAVIN, WALTER LAZOWSKI, FRITZ LEHTO, HAZEL  

LEMKE, MARY LEPAK, RUTH E. LEWIN, DOROTHY  

LIEBSCHER, HILDAGARD LIEDERBACH, RALPH E. LIETZ,  

IRMA LINDEMANN, ARLENE I. LUND, LUELLA LUND,  

ETHEL C. MAASS, ALOIS MACHNIK, STEPHEN C.  

MAGENHEIM, HARRIET M. MAHLBERG, WILLIAM J.  

MANN, CLARENCE MANTEI, EVELYN D. MANTZ,  

FERDINAND J. MEYER, THERON A. MEYER, BEATRICE  

MICHALZIK, JOSEPH A. MICHUDA, EMIL F. MILO,  

ELEANORE E. MIOTKE, JOSEPH J. MISZEWSKI,  

THEODORE B. MIZAK, GORDON MOLL, ALEXIA M.  

MORAWETZ, GLORIA H. MORRELL, BEN MORROW,  
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BERNICE MOZACH, GEORGE MUEHLBAUER,  

LAURETTA MUENCHOW, GLADYS MULTHAUF, OLIVE  

MURRAY, EDITH NAGY, JOYCE D. NAUERTZ, FRANK  

NAWROCKI, BESSIE NEFF, DOROTHY NELSON,  

ELEANORE NENNIG, GEORGE A. NIELSEN, RICHARD  

NIEMANN, DOLORES NIMMER, ESTELLE M. OBST,  

ROBERT J. O’CONNOR, RUTH E. OHDE, ALLEN W.  

OLDENBURG, FLORENCE M. OLSON, IRENE OPOLAK,  

REGINA J. OPPMANN, MARGARET ORLICK, MARTHA  

OSTERMEYER, JOSEPH PAGLIANO, ANTHONY J.  

PAKULSKI, LAWRENCE J. PAPKE, JOHN PAPP,  

GENEVIEVE PARES, JEANETTE E. PETERMANN,  

MARIE PETERSDORFF, CAROLINE PFEIL, TONY H.  

PIKE, GRACE A. PITTENGER, MARINA PLANT,  

CLARA L. PLATE, SELMA PLINSKA, JOHN PODLESNIK,  

JOSEPHINE POGORELC, RICHARD T. POLSEN,  

CECELIA L. POPPER, ANTHONY PRIMOZICH, EVELYN  

QUANDT, HOWARD E. RADTKE, LILLIE E. RAITER,  

GRETA RASMUSSEN, RAYMOND P. RATHS, MYRON R.  

RATKOWSKI, LAMBERT F. REHORST, HAROLD J.  

REINELT, MINNIE COX REITER, MARY H. REITZ,  

HOWARD A. RITZMAN, KENNETH F. ROBERTS,  

ROBERT L. ROEPKE, PETER ROKICH, DOROTHY M.  

ROUBIK, MARY ROWE, MARY S. RUEHLE, BERNICE  

RUTKOWSKI, HELEN G. RYBKA, GLADYS C. SALAPA,  

WILLIAM G. SCHENDEL, BETTY FAY SCHIEFELBEIN,  

DOROTHY F. SCHMID, HELMUTH G. SCHMIDT, JACK E.  

SCHMITT, FREDA SCHNEIDER, GERTRUDE M.  

SCHNEIDER, IRENE SCHOKNECHT, CLARA M. SCHRAMM,  

EARL W. SCHROEDER, LILLIAN SCHULTZ, HARLEY  

SCHWERTFEGER, ALMA SEELOW, HOWARD R. SENN,  

ANNETTE E. SHAFFER, FLORENCE SIGG, RICHARD F.  

SINSKI, ESTHER SLOTTKE, RAYMOND L. SOKOL,  

PETER SOKOP, HAROLD SOMMERFIELD, THEODORE R.  

SONJU, MARY SORGI, ANICE M. SPEES, ZANANA  

SPENCER, KATIE SPENDE, GEORGE H. SPRAGUE,  

JEROME J. SPRINGER, STANLEY ST. ONGE, MARY E.  

STARK, MARION W. STEPHEN, HARRIET STOLZ,  

ESTHER D. STOUT, ETHEL L. STRACHOTA, MARY A.  

STROEDE, MARY A. STRZYZEWSKI, KARL R.  

STUHMER, ISABELLE SURGES, MICHAEL SWORSKE,  

JACK C. SYLVESTER, FLORENCE SZCZEPANSKI,  
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MARIE TEEVAN, ELSIE TELLEFSON, MARY A. TESCH,  

CLARA TESMER, GERTRUDE TIEFFENBACH, EARL H.  

TIETYEN, DOROTHY H. TIETYN, EVELYN J. TODRYK,  

MARGARET TORCIVIA, LEONARD TRINASTIC, HELEN  

ULATOWSKI, VERONICA ULLENBERG, ROY V. ULLIUS,  

REGINA R. URBANEK, DORCAS E. VLCANSKY, GRACE  

VOEKS, ANDREW H. VOSS, BEN J. WACKER,  

CHARLES O. WAEDEKIN, JEANETTE E. WAHLEN,  

JOHN F. WALENTA, ELEANOR WALTERS, CLARA  

WATERHOUSE, RUTH WEBER, GERDA M. WEIDNER,  

FRANK WEIS, MAUDE W. WELLAUER, JUNE V.  

WHEELER, AGNES WHITE, LOUIS WIESMUELLER,  

ANTOLA WILBURN, KENNETH A. WILLE, MELVIN L.  

WINGERT, MABEL E. WINKELMANN, JANET WINTER,  

EDNA M. WISSING, RICHARD WISSMUELLER,  

ANTOINETTE WITT, JOSEPHINE WITTIG, RALPH W.  

WOBSZAL, FRANCES J. WOLF, ANNE WOLKE, AUGUST  

YANKE, ESTELLE ZAKRZEWSKI, NORMAN ZASTROW,  

HAROLD F. ZEMLICKA, RUTH M. ZENDA, EVELYN  

ZEPECKI, ALICE ZIEMANN AND RUTH L. ZIMDARS,  

 

  PLAINTIFFS-APPELLANTS, 

 

 V. 

 

CITY OF MILWAUKEE,  

 

  DEFENDANT-RESPONDENT.† 

 

 

  APPEAL from a judgment of the circuit court for Milwaukee 

County:  CHARLES F. KAHN, JR., Judge.  Reversed and cause remanded.   

  Before Wedemeyer, P.J., Fine and Schudson, JJ.   

 ¶1 WEDEMEYER, P.J.   The Policemen’s Annuity and Benefit Fund of 

the City of Milwaukee (“PABF”) and George H. Sprague, et. al, appeal from a 

summary judgment dismissing a declaratory judgment action against the City of 



No. 99-0965 

 

6 

 

Milwaukee.  PABF claims the trial court erroneously ruled that:  (1) no express or 

statutory trust was created to require the City to make “in lieu” widow’s annuity 

and other contributions from 1969 to 1989; (2) the six-year statute of limitations in 

WIS. STAT. § 893.43 (1999-2000) bars PABF’s claim; and (3) the City is not 

estopped from raising a statute of limitations defense.  PABF further posits two 

bases for relief not addressed by the trial court:  (1) equity requires the imposition 

of a constructive trust as a result of the City’s failure to make the required 

payments; and (2) the doctrine of laches does not bar PABF’s action.  Because 

equity requires the imposition of a constructive trust, and because neither laches 

nor the statute of limitations bars this action, we reverse.1 

I.  BACKGROUND 

 ¶2 Prior to July 30, 1947, police officers hired by the City of 

Milwaukee became members of the PABF, which is a retirement system that 

provides pension and other retirement benefits to its members and their 

beneficiaries.2  The PABF is governed by Chapter 35 of the Milwaukee City 

Charter, which was amended in 1969 to provide that the City make “in lieu” 

contributions to the fund on behalf of the police officer members and their 

beneficiaries for widow’s annuity and other benefits.  The City was to pay a sum 

not to exceed 6% of the earnable compensation paid a police officer who was still 

eligible for fund contributions. 

                                                 
1
  Based on our disposition, we need not address PABF’s additional arguments based on 

express/statutory trust and estoppel.  See Gross v. Hoffman, 227 Wis. 296, 300, 277 N.W. 663 

(1938) (only dispositive issues need to be addressed). 

2
  All police officers hired after this date became members of the Milwaukee Employes’ 

Retirement System.   
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 ¶3 The City had authority over the fund, and could amend the 

provisions, provided it did not modify the annuities and associated benefits of the 

person who became a member of the system prior to the effective date of any 

amendment.  The retirement act, codified at 35-01-67 of the Milwaukee City 

Charter, provides that officers and their beneficiaries have vested rights to 

annuities and benefits that shall not be diminished or impaired by subsequent 

legislation without the officers’ consent.  The act provides a lifetime widow’s 

annuity with required contributions until an officer turns fifty-seven years old and 

optional contributions after that time.  It provides that a police officer who 

continues working after turning fifty-seven may elect to continue making widow’s 

annuity contributions to the fund.  If an employee elects to do so, 4.625% of 

earnable compensation is deducted until the officer completes twenty-five years of 

service and then 4.125% of earnable compensation is deducted until employment 

ends.  The deductions are credited to the widow’s annuity account in the salary 

deduction fund.  If the employee elects to continue making those deductions, the 

City has to contribute 2.5% of earnable compensation.3   

 ¶4 In June 1995, Sprague, then the President of the PABF Board, 

discovered that the City was not making the “in lieu” payments.  Sprague 

contacted the City to address the error.  The city attorney initially denied that the 

City owed anything to the PABF, and later revised the opinion to state: 

                                                 
3
  The parties dispute what was the appropriate procedure to elect to continue 

contributing to the widow’s annuity fund.  The City contends that the statute requires the officers 

who want to so elect to provide notice in writing of such election; i.e., to “opt-in.”  The PABF 

contends that at the time this portion of the act was promulgated, the officers were notified that 

any who did not want to continue making the contributions must notify the PABF board in 

writing; i.e., to “opt-out.”  If the officer took no action, he or she was deemed to have elected to 

continue the widow(er)’s annuity deductions.  Resolution of this dispute, however, is not germane 

to the issues ripe for our consideration and therefore, we will not address it. 
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In the event an active future entrant of the Policemens’ [sic] 
Annuity and Benefit Fund made the requisite election under 
sec. 35.01 (72) in a timely manner, the City would have to 
make the additional employe[e] contribution for widows’ 
annuity of 4.625% of earnable compensation until the 
completion of 25 years of service and the 4.125% of 
earnable compensation thereafter and, in addition, make a 
City contribution for widows’ annuity of 2.5% from each 
payment of salary for service rendered after age 57.  For 
future entrants in excess of 57 years with 25 years of 
service who make the requisite election, the requisite 
contributions shall be as follows:  0% for employe[e] 
contributions for age and service annuity, 4.125% for 
employe[e] contributions for spouse annuity and 2.5% for 
employer contribution for spouse annuity, bringing the total 
City contribution to 6.625% of earnable compensation. 

 

 ¶5 Sprague requested that the City fund an audit to determine when the 

deficiency in City contributions began.  The City conducted the audit, but limited 

the scope to the six previous years, 1989-1995, based on the city attorney’s 

opinion that a six-year statute of limitations applied.  The audit revealed that the 

City had failed to properly fund the PABF for the entire six-year period.  The City 

agreed to make up the deficit for that six-year period. 

 ¶6 PABF brought this declaratory judgment action alleging that the City 

was required to make the “in lieu” widow’s annuity and other contributions it 

neglected to make from 1969 to 1989.  In its answer, the City admitted it had 

failed to make the required payments, but that the action was barred by the statute 

of limitations and laches.  The trial court ordered the parties to address these 

issues.  Both sides filed cross-motions for summary judgment. 

 ¶7 PABF argued that the fund constitutes an express, statutory trust or, 

in the alternative, a constructive trust and, therefore, the statute of limitations 

defense does not apply.  PABF argued that equity does not favor applying the 
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doctrine of laches, and that even if the statute of limitations applies, the City 

should be estopped from relying on it. 

 ¶8 The trial court ruled that:  (1) no trust relationship was created; 

(2) the six-year statute of limitations barred the action seeking contributions before 

1989; and (3) estoppel did not preclude the application of the statute of limitations 

because PABF did not rely on anything the City did that was misleading.  The trial 

court granted summary judgment to the City and dismissed PABF’s complaint.  

PABF now appeals. 

II.  DISCUSSION 

 ¶9 This case comes to us after a grant of summary judgment.  Our 

methodology in reviewing summary judgments is well known and need not be 

repeated here.  See Green Spring Farms v. Kersten, 136 Wis. 2d 304, 315, 401 

N.W.2d 816 (1987).  Our review is de novo. 

A. Constructive Trust. 

 ¶10 PABF contends that the facts presented here require the imposition 

of a constructive trust.  We agree. 

 ¶11 “A constructive trust is an equitable device created by law to prevent 

unjust enrichment.”  Watts v. Watts, 137 Wis. 2d 506, 533, 405 N.W.2d 303 

(1987).  The primary purpose of this device is to prevent unjust enrichment of the 

party unfairly holding the property that justly belongs to another.  Duhame v. 

Duhame, 154 Wis. 2d 258, 267, 453 N.W.2d 149 (Ct. App. 1989).  Whether to 

impose a constructive trust is a discretionary determination, but should be imposed 

when property is “held by someone who in equity and good conscience should not 
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be entitled to beneficial enjoyment” where the property was obtained “by means of 

actual or constructive fraud, duress, abuse of a confidential relationship, mistake, 

commission of a wrong, or by any form of unsconscionable conduct.”  

Wilharms v. Wilharms, 93 Wis. 2d 671, 679, 287 N.W.2d 779 (1980). 

 ¶12 Here, the City, apparently through its own mistake, failed to make 

the “in lieu” of contributions to the fund, which were required by the collective 

bargaining agreement.  The City promised to make the payments into the fund, 

and failed to do so.  As a result, the City retained any and all amounts for its 

benefit.  In addition, the City, through its own legislation, expressly stated that the 

PABF board was not to include in its annual certification the “in lieu” of 

contribution amounts.  The City controlled all the data necessary to determine the 

amount of the required contributions, and there was little if any way to discover 

that the City was not satisfying its obligations.  The City contends it was the PABF 

board’s responsibility to catch any failure to contribute to the fund.  In essence, 

however, the City is pointing a finger at itself because the city treasurer and 

another representative of the City were members of the five-member board.  

Under these circumstances, it would be unfair and unjust to allow the City to 

benefit from its mistake to the detriment of the many police officers, who were 

relying on the “in lieu” of payments as part of a retirement package.  Therefore, 

we agree that a constructive trust was created, and the City is responsible for 

paying the deficient amounts. 

B. Statute of Limitations. 

 ¶13 The City contends that it is not responsible for the deficient amounts 

prior to 1989 based on WIS. STAT. § 893.43, the six-year contract statute of 

limitations.  We disagree for two reasons:  (1) even if the statute was applicable, it 
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was erroneously applied in this case; and (2) the City is estopped from using the 

statute of limitations. 

  1.  Misapplication. 

 ¶14 In Jensen v. Janesville Sand & Gravel Co., 141 Wis. 2d 521, 415 

N.W.2d 559 (Ct. App. 1987), we held that an action alleging a breach of a pension 

contract is an action to enforce a contract, not an action for wages and, therefore, 

the six-year statute of limitations under WIS. STAT. § 893.43 applied.  Id. at 526.  

The question therefore becomes, in this matter, when the six-year statute of 

limitations began to run.  In the context of a continuing right to receive a periodic 

payment due under a pension, “the statute of limitations runs from the time when 

an installment is due under the pension.”  Id. at 527.  We noted, in Jensen, that 

where a continuing contract, such as a pension, is capable of partial breaches, an 

action may be brought within six years of any partial breach.  See id. 

 ¶15 We reached the same conclusion in Welter v. City of Milwaukee, 

214 Wis. 2d 485, 571 N.W.2d 459 (Ct. App. 1997).  In Welter, the City argued 

that the six-year statute of limitations began to run from the effective date of each 

of a series of new ordinances, which lowered the age for duty disability retirees to 

convert to a lower benefit.  See id. at 495-96.  Welter argued that the statute would 

not begin to run until “an affected officer receives a pension installment that is less 

than it should be.”  Id. at 497.  Relying on the statement in Jensen that receipt of a 

pension installment that was less than required by contract was a separate breach 

of that contract, Jensen, 141 Wis. 2d at 527, we concluded that Welter had “six 

years to sue on any pension installment that was less than it should have been.”  

Welter, 214 Wis. 2d at 497. 
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 ¶16 As in Welter, each of the members of PABF was issued individual 

written benefit contracts incorporating the provisions mandated by §§ 35-01-67 

and 35-01-69 of the Milwaukee City Charter.  PABF alleges that the City breached 

these contracts because it failed to make the required “in lieu” contributions 

pursuant to § 35-04-01, Milwaukee City Charter, thereby lowering monthly 

widow’s annuity payments and monies available in the annuity fund to pay for 

increased benefits for affected beneficiaries and retired policemen.  Thus, based on 

Welter, each improper payment triggered the statute of limitations, rendering the 

current action timely filed. 

2.  Estoppel. 

 ¶17 PABF also argues that the City should be estopped from relying on 

the statute of limitations defense.  The City admits that it failed to make the proper 

payments, but argues that PABF should be responsible for the mistake.4  The City 

points to § 35-01-7(a) of the Milwaukee City Charter, which places the 

responsibility for collection of all the required funds on PABF.  PABF concedes 

that under normal circumstances, ensuring that proper payments occur rests with 

the PABF board.  However, the City thwarted the process of certifying the 

amounts due to the fund by amending the charter so that the certification would 

not include “the annual amounts required to be contributed by the City under any 

ordinance which may be in effect that requires the City to make contributions for 

                                                 
4
  At oral argument, counsel for the City suggested that if none of the officers elected to 

continue contributions to the widow’s annuity fund, then the City would not concede that it failed 

to make the proper payments.  The City’s suggestion that of all the police officers involved, none 

elected to continue contributing to a fund to benefit his or her widow(er) is fallacious at best, 

given both statistical probability and the fact that this was a negotiated benefit after collective 

bargaining.  At worst, the City’s suggestion contradicts the record, and is inconsistent with its 

decision to make the payments for all of the entitled officers for the six years preceding the 

discovery of the mistake.  
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the employees in lieu of their own contributions.”  Moreover, two representatives 

of the City were members of the board and therefore, in effect, the City was 

responsible to catch the error.  We agree with PABF that the City should be 

equitably estopped from applying the statute of limitations. 

 ¶18 Equitable estoppel is invoked when one side has engaged in 

fraudulent or wrongful conduct, and the other side has relied on the conduct to its 

detriment.  See Hester v. Williams, 117 Wis. 2d 634, 644, 345 N.W.2d 426 

(1984).  The test as to whether a party should be estopped from asserting the 

statute of limitations is “whether the conduct and representations of [the 

defendant] were so unfair and misleading as to outbalance the public’s interest in 

setting a limitation on bringing [the] actions.”  Id. at 645 (citation omitted).  Here, 

the City engaged in wrongful conduct by failing to make the “in lieu” of 

payments, which it was supposed to make pursuant to the bargaining agreement.  

The City determined how those payments would be made, and promised to 

safeguard the collected amounts for use by the officers during retirement.  The 

PABF relied on the City to keep its promise, and it had no idea that the City failed 

to make such payments until Sprague’s discovery in 1995.  Once discovered, the 

PABF acted promptly to protect its rights.  Under these circumstances, we agree 

that the City is estopped from asserting the statute of limitations to avoid its 

responsibility. 

C. Laches. 

 ¶19 The City also contends that the doctrine of laches bars the PABF’s 

claim.  We disagree.   
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 ¶20 “For laches to bar a claim, an unreasonable delay must occur, the 

plaintiff must know the facts and take no action, the defendant must not know the 

plaintiff would assert the right on which the suit is based, and prejudice to the 

defendant must occur.”  Jensen, 141 Wis. 2d at 529.  Whether the doctrine of 

laches applies is fact-specific.  See Diehl v. Dunn, 13 Wis. 2d 280, 286, 108 

N.W.2d 519 (1961).  The facts in this case do not support the application of the 

doctrine. 

 ¶21 The obligation to make the “in lieu” of payments rested solely with 

the City.  Because of the manner in which the contributions were reported to the 

PABF board, monitoring whether the correct payments were being made was 

virtually impossible.  The PABF’s annual audit never revealed the error, nor did 

the independent audit conducted in 1986.  When Sprague noticed the error, he 

immediately brought it to the attention of the City.  When the City finally admitted 

the mistake, it agreed to make up the deficit only for the past six years, relying on 

the statute of limitations.  PABF points out that the City should not be surprised by 

the fact that police officers and officers’ widows(ers) would pursue retirement 

benefits that were bargained for and promised. 

 ¶22 Applying the standard under these circumstances, we conclude that 

laches does not apply.  PABF did not “know the facts and take no action.”  

Jensen, 141 Wis. 2d at 529.  Rather, it was operating under the assumption that 

the City was making the required contributions.  It did not know the facts.  We 

cannot enforce the doctrine of laches against PABF for not taking action before it 

knew of the City’s mistake. 
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III.  CONCLUSION 

 ¶23 In sum, we conclude that equity requires the imposition of a 

constructive trust for all of the “in lieu” of contributions to the fund, which were 

required from 1969 to 1989.  We remand this matter to the trial court for further 

proceedings consistent with this opinion. 

  By the Court.—Judgment reversed and cause remanded. 
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