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CHRISTOPHER R. FOLEY, Judge. Reversed.

Before Dykman, Vergeront and Bridge, JJ.

1  DYKMAN, J. American Family appeals from an order granting
the Hers' motion for a declaratory judgment and establishing that Ju and Pelg Her
are entitled to underinsured motorist (UIM) coverage under separate policies
American Family issued to the Hers. American Family contends that the “Limits
of Liability” (LOL) exclusion in the policies limits American Family’s total
exposure for all injured persons in this case to $500,000. American Family aso
argues that the “Drive Other Car” (DOC) exclusion in each of the policies limits
al of the injured persons to recovery under one policy, with a per occurrence
maximum of $500,000. The Hers respond that the LOL and DOC clauses violate
statutory requirements, and are thus impermissible and unenforceable. We
conclude that the DOC clause in each of the American Family policies limits all of
the injured persons to recovery under one policy, and thus American Family’'s

total liability to the Hersis $500,000." Accordingly, we reverse.

! Because we conclude that American Family’s liability to the Hers is limited to
$500,000 based on the DOC provision in each policy, we need not address the parties’ dispute
over whether American Family properly relied on the LOL or “Own Other Car” clauses in each
of the policiesto reach the same maximum payments in this case.
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Background

2  The following facts are undisputed. This case arises out of a car
accident between the Hers and Joshua Scolman that occurred in October 2006. At
the time of the accident, Tou Her was driving his Honda Accord. Tou's bothers Ju
and Pelg Her and their cousin Anthony Her were his passengers.>  Scolman, who
was highly intoxicated, ran a red light and struck the Hers. Tou was seriously

injured and the rest of the occupants of the Accord were killed.

93  Because Scolman was underinsured,® the Hers sought coverage of
$250,000 per person under the UIM provisions of policies American Family had
issued to the Hers* American Family claimed that its total exposure to the Hers
was $500,000, the per occurrence maximum under the Accord policy. American
Family relied onits policies LOL clause to argue that the injured parties could not
“stack” coverage, and thus it would pay $500,000 in total to the parties.
Alternatively, American Family argued its DOC or “Own Other Car” exclusionsin
the policies limited coverage for all the injured parties to the Accord policy only.

The Hers argued that the LOL clauses are impermissible reducing clauses, not

% For clarity, we will refer to the Hers by their first names.

% Scolman was insured by Esurance Insurance Company, with a policy limit of $50,000.
Esurance paid its policy limit to the Hers and is not a party to this appeal. The parties agree that
any UIM payment by American Family is reduced by the amount the Hers have recovered from
Esurance.

* American Family had issued five separate policies to the Hers, al containing UIM
provisions. two policies to Tou, for his Accord and another vehicle; two policies to Chue Her
(Tou, Ju and Pelg’ sfather) on two vehicles he owns; and one policy to Ju, for his Toyota Rav4.
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anti-stacking clauses. Also, they claimed the DOC exclusions are impermissible

under the statutes based on their use of the term “resident” rather than “relative.”®

4  Thetrial court granted the Hers motion for a declaratory judgment,
finding that the LOL clause in each of the American Family policies was an
impermissible reducing clause and that the DOC and “Own Other Car” exclusions
were impermissible. The court ordered American Family to pay the maximum
UIM limits to Tou and Anthony under the Accord policy. It ordered American
Family to pay Ju the maximum UIM limits under Ju’'s policy on his Toyota Rav4,
and to pay Pelg the UIM maximum under one of the policies issued to Pelg’'s

father, Chue Her. American Family appeals.
Sandard of Review

15  This case requires that we interpret provisons of an insurance
contract and a statute and apply them to undisputed facts. Interpretation of an
Insurance contract is a question of law, which we review de novo. Folkman v.
Quamme, 2003 WI 116, Y12, 264 Wis. 2d 617, 665 N.W.2d 857. Statutory
interpretation and application are also questions of law, subject to our independent
review. See Town of Madison v. County of Dane, 2008 WI 83, 151, 311 Wis. 2d
402, 752 N.W.2d 260.

Discussion

16  American Family argues that the DOC exclusion in Ju’'s Rav4 policy

excludes him from receiving UIM coverage under that policy, and that the same

®> The Hers make no claim to coverage implicating the “ Own Other Car” exclusion.
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provision in Chue's policies exclude Pelg from any UIM coverage under either of

Chue's policies.® We agree.

7 American Family’s DOC provision states: “This coverage does not
apply for bodily injury to aperson ... [w]hile occupying ... amotor vehicle that is
not insured under this policy, if it is owned by you or any resident of your
household.” The Hers argue that this provision is invalid because it does not meet

the requirements of Wis. STAT. § 632.32(5)(j) (2007-08),” which states:

A policy may provide that any coverage under the
policy does not apply to a loss resulting from the use of a
motor vehicle that meets all of the following conditions:

1. Is owned by the named insured, or is owned by
the named insured's spouse or a relative of the named
insured if the spouse or relative resides in the same
household as the named insured.

2. Is not described in the policy under which the
claim is made.

3. Is not covered under the terms of the policy as a
newly acquired or replacement motor vehicle.

The Hers contend that American Family’s DOC provision violates the statute
because it excludes coverage if the policyholder was in the car of a “resident,”
rather than a “relative” who “resides in the same household” as required by

8632.32(5)(j)1. The Hers argue that “resident” encompasses a broader group than

® On appeal, American Family agrees that Anthony and Tou are entitled to coverage
under the Accord policy, reaching the policy’s maximum. They raise and dispute any other
possible claim to coverage under any of the policies they issued to the Hers. The Hers argue only
that in addition to American Family's coverage for Tou and Anthony, (1) Pelg is entitled to
coverage under one of his father’s policies, and (2) Ju is entitled to coverage under his Rav4
policy. Wetherefore limit this opinion to the dispositive issues in dispute between the parties.

! All references to the Wisconsin Statutes are to the 2007-08 version unless otherwise
noted.
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a “relative” who “resides in the same household” and thus the DOC clause is
iImpermissible.  Also, the Hers point out that “resident” is not defined in the
policies, but that “relative” is defined under the policies as a relative who lives in
the same household but who does not own a car. Thus, the Hers argue, even
substituting “relative” for “resident” in the DOC provision to mirror the statute,
the DOC exclusion does not apply based on American Family’s definition of

“relative,” because Tou owned a car and is therefore not Pelg or Ju’'s “relative.”®

18  American Family replies that the Hers' argument is inapplicable
because it is undisputed that Tou is a relative of Ju and Pelg (under the common
definition of that term) who lived in their household, thus falling squarely under
both the statute and the DOC provision. Thus, even if the DOC provision could
extend to impermissible parties under different facts, that is not the case here. See
Remiszewski v. American Family Ins. Co., 2004 WI App 175, 117, 276 Wis. 2d
167, 687 N.W.2d 809 (limiting construction of insurance policy to language that
was in dispute and applied to facts).

19  Werecently addressed thisissue in Nischke v. Aetna Health Plans,
2008 WI App 190, No. 2008AP807. There, Nischke was injured while driving a
car owned by her mother-in-law, who resided in her household. Id., 2.

Nischke's insurance policy had UIM coverage with a DOC provision using

® The argument advanced by the Hers—that Tou is not a relative of Pelg or Ju based on
the fact that Tou owned a car, despite the fact that the three were brothers living in the same
household—is counterintuitive. We recognize that the basis for the Hers argument is that
American Family’s policy defines “relative” in terms of whether or not an individual owns a car.
However, in the real world, whether or not one is another’s relative has nothing to do with
whether or not that person owns a car. Regardless, American Family’s DOC provision uses the
word “resident,” not “relative,” and therefore American Family’s unusual definition of relativeis
not at issue in this case.
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“resident” rather than “relative,” as here, and Nischke, like the Hers, argued that
the provision was overbroad and invalid. See id., 113, 5, 15. We disagreed,
because “ applying the exclusion to [the] facts, the exclusion [was] consistent with
the statute.” 1d., 116. We declined to consider hypothetical facts to determine

whether the provision would be overbroad in a different context. Id.

110 The Hers argue that Nischke is distinguishable because here
American Family has defined “relative’” under their policies to exclude anyone
who owns a car, a fact not present in Nischke. The Hers contend that American
Family’s policy definition of “relative” must be read into their UIM clause in
place of the word “resident,” because WIs. STAT. 8§ 632.32(5)(j)1. alows only
exclusions for occupying a car owned by a “relative” who “resides in the same
household” as the policyholder. Thus, the Hers argue, American Family’s DOC
exclusion does not exclude coverage for Ju and Pelg because Tou cannot be their

“relative’ as defined under the policy, because he owned a car.

11 The problem with the Hers argument is that American Family’'s
DOC exclusion does not use the word “relative,” it uses the word “resident.” We
do not agree with the Hers that we must import American Family’s defined term
“relative” into its DOC provison based on the fact that WIiS. STAT.
8632.32(5)(j)1. uses the word “relative.” In Nischke, we applied a ssimilar DOC
provision that used the word “resident” to similar facts and determined that the
provision was valid. We explained that Nischke's injuries “arose from Nischke's
occupation—her use—of a motor vehicle (1) owned by a relative of [the] named
insured, living in the named insured’s household; (2) not described in the policy;
and (3) not covered as a newly acquired or replacement car.” Nischke, 2008 WI
App 190, 116. We did not go beyond the facts of the case to determine whether
“resident” would ever be overbroad and thus prohibited by statute. 1d.
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12  We discern no reason to distinguish Nischke from this case, and we
therefore may not reach a contrary conclusion. See Cook v. Cook, 208 Wis. 2d
166, 189-90, 560 N.W.2d 246 (1997). Thus, following Nischke and limited to the
facts of this case, American Family’s DOC clauses apply to exclude Ju and Pelg
from coverage because Tou is their relative who resides in their household, and

they werein his car when injured.’

113 Finadly, the Hers contend that American Family’s DOC provision is
ambiguous because “resident” is not defined under the policies. They posit
various hypothetical scenarios in which parties may or may not be “residents’ of
the same household, based on how “resident” is defined. However, the Hers do
not explain how the use of the term “resident” is ambiguous as applied to this case.
It is undisputed that Tou—who owned the Accord he was driving at the time of
the accident—Iived in the same household as Ju and Pelg. The Hers do not posit a
theory as to why Tou is not a “resident” of Ju and Pelg's household, under any
reasonable definition of that term. We therefore have no basis to conclude that
American Family’s DOC provision isimpermissible or inapplicable to the facts of

this case.® Accordingly, we reverse.

® American Family aso argues that the policies dasticity clause and WIS, STAT.
§631.15 conform the DOC clause to the statute and exclude coverage. The Hers respond that
this argument misstates the law because we may not conform insurance clauses in favor of
insurance companies. We need not reach this dispute. We have concluded that no statutory
violation has been presented by the facts of this case.

1% The Hers aso contend that the DOC exclusion in this case is contrary to public policy
because it prevents the Hers, who purchased separate insurance policies, from utilizing the
coverage they paid for. While we sympathize with the Hers' position, we cannot overcome the
binding precedent of Nischke v. Aetha Health Plans, 2008 WI App 190, No. 2008AP307, to
avoid the decision we reach today.
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By the Court.—Order reversed.

Not recommended for publication in the official reports.
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