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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 ANN WALSH BRADLEY,  J.    The pet i t i oner ,  Jef f r ey A.  

War bel t on,  seeks r evi ew of  a publ i shed cour t  of  appeal s deci s i on 

af f i r mi ng hi s convi ct i on f or  st al k i ng. 1  Under  Wi s.  St at .  

§ 940. 32( 2m) ( a)  ( 2001- 02) , 2 whoever  commi t s t he cr i me of  st al k i ng 

i s gui l t y of  a Cl ass H f el ony i f  t he act or  has a pr evi ous 

                                                 
1 See St at e v.  War bel t on,  2008 WI  App 42,  308 Wi s.  2d 459,  

747 N. W. 2d 717,  af f i r mi ng a j udgment  of  t he c i r cui t  cour t  f or  
Wi nnebago Count y,  Scot t  C.  Wol dt ,  Judge.    

2 Unl ess ot her wi se i ndi cat ed,  al l  subsequent  r ef er ences t o 
t he Wi sconsi n St at ut es ar e t o t he 2001- 02 ver si on,  as amended 
ef f ect i ve Febr uar y 1,  2003,  by Wi s.  Act  109.    
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convi ct i on f or  a v i ol ent  cr i me.   War bel t on st i pul at ed t hat  he 

had been convi ct ed of  a pr i or  v i ol ent  cr i me.   Over  hi s 

obj ect i on,  t he st i pul at i on was admi t t ed i nt o evi dence and t he 

i ssue was submi t t ed t o t he j ur y f or  i t s  det er mi nat i on.     

¶2 War bel t on asser t s t hat  because a pr i or  convi ct i on f or  

a v i ol ent  cr i me i s a penal t y enhancer  and i s not  an el ement  of  

t he cr i me of  st al k i ng,  t he c i r cui t  cour t  er r oneousl y admi t t ed 

evi dence of  t he pr i or  convi ct i on and submi t t ed i t  t o t he j ur y 

f or  det er mi nat i on.   I n t he al t er nat i ve,  War bel t on cont ends t hat  

even i f  a pr i or  convi ct i on f or  a v i ol ent  cr i me i s an el ement  of  

Cl ass H f el ony st al k i ng,  under  St at e v.  Al exander 3 t he 

st i pul at i on shoul d not  have been ent er ed i nt o evi dence and t he 

el ement  shoul d not  have been submi t t ed t o t he j ur y.    

¶3 We concl ude t hat  a pr i or  convi ct i on f or  a v i ol ent  

cr i me under  Wi s.  St at .  § 940. 32( 2m) ( a)  i s an el ement  of  t he 

st al k i ng cr i me,  r at her  t han a penal t y enhancer .   We f ur t her  

det er mi ne t hat  Al exander  i s appl i cabl e onl y t o pr osecut i ons f or  

dr i v i ng whi l e under  t he i nf l uence of  an i nt oxi cant  or  wi t h a 

pr ohi bi t ed al cohol  concent r at i on. 4  Her e,  t he c i r cui t  cour t  di d 

not  er r  by admi t t i ng t he st i pul at i on i nt o ev i dence and by 

submi t t i ng t he el ement  t o t he j ur y f or  i t s  det er mi nat i on.   

Accor di ngl y,  we af f i r m t he cour t  of  appeal s.  

                                                 
3 214 Wi s.  2d 628,  571 N. W. 2d 662 ( 1997) .  

4 See Wi s.  St at .  §§ 346. 63( 1) ( a) ,  346. 63( 1) ( b) .   
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I .  

¶4 I n Apr i l  of  2004,  Jef f er y A.  War bel t on was char ged 

wi t h seven cr i mi nal  count s,  al l  r el at ed t o hi s conduct  t owar d 

Li nda M.  Pet er son,  t he compl ai nant  and hi s f or mer  wi f e.   At  

i ssue her e i s Count  1:  St al k i ng,  i n v i ol at i on of  Wi s.  St at .  

§ 940. 32( 2m) ( a) . 5  The compl ai nt  st at ed t hat  War bel t on:   

[ D] i d i nt ent i onal l y engage i n a cour se of  conduct  
di r ect ed at  .  .  .  Li nda M Pet er son t hat  causes t hat  
per son t o f ear  and t hat  woul d cause a r easonabl e 
per son t o f ear  bodi l y i nj ur y or  deat h t o hi msel f  [ s i c]  
and wher e t he act or  knows or  r easonabl y shoul d know 
t hat  t he conduct  pl aced t he per son i n r easonabl e f ear  
of  bodi l y i nj ur y or  deat h t o hi msel f  [ s i c] .   The act or  
has a pr evi ous convi ct i on f or  a v i ol ent  cr i me as 
def i ned i n s.  939. 632( 1) ( e) 1.  .  .  .  cont r ar y t o sec.  
940. 32( 2m) ( a)  .  .  .  a Cl ass H Fel ony,  and upon 
convi ct i on may be f i ned not  mor e t han Ten Thousand 
Dol l ar s ( $10, 000) ,  or  i mpr i soned not  mor e t han s i x ( 6)  
year s,  or  bot h.   

The vi ol ent  cr i me r ef er r ed t o i n t he compl ai nt  was a 1994 

convi ct i on f or  sexual  assaul t  of  a chi l d.    

¶5 The t r i al  began on November  7,  2005,  and l ast ed f or  

t hr ee days.   Shor t l y bef or e t he j ur y was convened,  t he cour t  and 

t he par t i es di scussed War bel t on' s of f er  t o wai ve a j ur y 

det er mi nat i on of  hi s pr i or  convi ct i on f or  a v i ol ent  cr i me.     

¶6 War bel t on' s at t or ney st at ed t hat  he bel i eved " t he 

nat ur e of  t hat  el ement  i s mor e i n t he nat ur e of  a penal t y 

                                                 
5  I n addi t i on t o st al k i ng,  t he compl ai nt  al so char ged t he 

f ol l owi ng of f enses:  t el ephone har assment  cont r ar y t o Wi s.  St at .  
§ 947. 012( 1) ( a) ;  t hr ee count s of  di sor der l y conduct  cont r ar y t o 
§ 947. 01;  cr i mi nal  t r espass cont r ar y t o § 943. 14;  and cr i mi nal  
damage t o pr oper t y cont r ar y t o § 943. 01( 1) .  
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enhancer  r at her  t han i n what ' s t ypi cal l y a j ur y  det er mi nat i on.   

We woul d be wi l l i ng t o st i pul at e not  onl y t o t he pr i or  act s but  

i t ' s  our  posi t i on we woul d wai ve t he j ur y t r i al  on t hat  

par t i cul ar  i ssue. "   The j udge conduct ed a col l oquy dur i ng whi ch 

War bel t on af f i r med t hat  he want ed t o wai ve a j ur y det er mi nat i on 

of  hi s pr i or  convi ct i on and t hat  he made t he deci s i on of  hi s own 

f r ee wi l l .   The j udge st at ed,  " I ' l l  accept  t he wai ver  and wi l l  

not  t r y t hat  i ssue. "    

¶7 The di st r i ct  at t or ney,  however ,  obj ect ed t o t he 

wai ver .   He ar gued t hat  under  Wi s.  St at .  § 972. 02( 1) ,  t he St at e 

must  consent  t o a j ur y wai ver ,  and " at  t hi s poi nt  i n t i me t he 

St at e' s not  wi l l i ng t o wai ve t he r i ght  t o j ur y  t r i al  on t hat  

i ssue. "  

¶8 War bel t on' s at t or ney ar gued t hat  " much l i ke t he 

danger ous weapon penal t y enhancer  and numer ous ot her  enhancer s 

t hat  t he l egi s l at ur e has pl aced i n t he st at ut e,  ei t her  i t ' s  t o 

be det er mi ned by t he cour t  af t er  a f i ndi ng of  gui l t  of  t he 

under l y i ng of f ense or  .  .  .  t he def endant  may st i pul at e t o t hat  

el ement . "   The di st r i ct  at t or ney count er ed t hat  " t her e' s a 

di f f er ence bet ween a st i pul at i on t o t he el ement  ver sus a wai ver  

of  t hat  i ssue bef or e t he j ur y, "  and t hat  accor di ng t o r ecent  

Uni t ed St at es Supr eme Cour t  cases,  a f act  t hat  i ncr eases a 

penal t y must  be f ound unani mousl y by a j ur y.  

¶9 The j udge det er mi ned t hat  al t hough he coul d l i mi t  t he 

evi dence of  t he pr i or  convi ct i on t o t he pr oposed st i pul at i on,  he 

coul d not  compel  t he St at e t o accept  a wai ver  of  a j ur y t r i al  on 

t he el ement :  
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[ L] ooki ng at  [ Sect i on 972. 02( 1) ] ,  whi ch t al ks about  
j ur y t r i al  wai ver ,  i t  c l ear l y  st at es " wi t h appr oval  of  
t he cour t , "  whi ch I  woul d appr ove of ,  " and consent  of  
t he St at e. "   Obvi ousl y,  t he St at e doesn' t  consent ;  and 
t her ef or e,  I  guess we' l l  have t he j ur y deci de t hat .    

¶10 The par t i es agr eed t hat  t he j ur y woul d not  l ear n t he 

nat ur e of  or  any det ai l s about  War bel t on' s pr i or  convi ct i on f or  

sexual  assaul t  of  a chi l d.   Al t hough hi s j udgment  of  convi ct i on 

woul d be ent er ed i nt o evi dence,  i t  woul d not  be publ i shed t o t he 

j ur y.   The j ur y  woul d hear  onl y t hat  bot h par t i es had st i pul at ed 

t hat  War bel t on had a pr i or  convi ct i on f or  a v i ol ent  cr i me as 

def i ned under  Wi s.  St at .  § 939. 632( 1) ( e) 1.    

¶11 I n f act ,  t hat  i s  what  occur r ed.   Af t er  openi ng 

st at ement s,  t he di st r i ct  at t or ney r ead t he st i pul at i on t o t he 

j ur y as f ol l ows:  

Exhi bi t  No.  7 i s a cer t i f i ed Judgment  of  Convi ct i on i n 
Wi nnebago Count y Case 95- CF- 90.   Thi s document  
est abl i shes t hat  t he def endant ,  Jef f r ey War bel t on,  has 
a pr evi ous convi ct i on f or  a v i ol ent  cr i me under  
Wi sconsi n St at ut es 939. 632,  Sub.  1,  Sub.  E,  ( 1) .  

Exhi bi t  No.  7 was never  publ i shed t o t he j ur y.   The j ur y t hen 

hear d near l y t wo days of  t est i mony r egar di ng t he al l eged act s of  

st al k i ng,  as wel l  as t he ot her  char ges——t el ephone har assment ,  

di sor der l y conduct ,  cr i mi nal  t r espass,  and cr i mi nal  damage t o 

pr oper t y. 6   

                                                 
6 Thi s case was consol i dat ed wi t h t wo ot her  cr i mi nal  cases 

agai nst  War bel t on,  al l egi ng t hr ee count s of  bai l  j umpi ng and t wo 
vi ol at i ons of  a domest i c abuse or der .   Ul t i mat el y,  t he j ur y 
r et ur ned not  gui l t y ver di ct s on t hese f i ve char ges.   They ar e 
not  at  i ssue i n t hi s r evi ew.  
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¶12 War bel t on t ook t he st and and t est i f i ed about  hi s 

r ecol l ect i on of  t he i nci dent s t hat  f or med t he basi s f or  t he 

cr i mi nal  compl ai nt .   Dur i ng di r ect  exami nat i on,  he admi t t ed t hat  

he had been convi ct ed of  f i ve cr i mes.   

¶13 The par t i es '  st i pul at i on was not  ment i oned agai n unt i l  

t he end of  t r i al ,  when t he j udge r er ead t he st i pul at i on and gave 

t he j ur y i nst r uct i ons.   The j udge i nst r uct ed t he j ur y on t he 

el ement s of  Cl ass H f el ony st al k i ng as f ol l ows:  

I f  you ar e sat i sf i ed beyond a r easonabl e doubt  t hat  
al l  f our  el ement s of  [ st al k i ng]  have been pr oved,  you 
shoul d f i nd t he def endant  gui l t y.   I f  you ar e not  so 
sat i sf i ed,  you must  f i nd t he def endant  not  gui l t y.   I f  
you f i nd t he def endant  gui l t y,  you must  answer  t he 
f ol l owi ng quest i on:  Di d t he def endant  have a pr evi ous 
convi ct i on f or  a v i ol ent  cr i me as def i ned i n Sect i on 
939. 632,  Par en.  1 Par en.  E ( 1) ,  Wi sconsi n St at ut es.  
Bef or e you may answer  yes,  you must  be sat i sf i ed 
beyond a r easonabl e doubt  t hat  t he answer  t o t he 
quest i on i s yes.   I f  you ar e not  so sat i sf i ed,  you 
must  answer  t he quest i on no.  

Fur t her ,  t he j udge st at ed,  " The di st r i ct  at t or ney and t he 

at t or ney f or  t he def endant  have st i pul at ed,  or  agr eed,  t o t he 

exi st ence of  cer t ai n f act s,  and you must  accept  t hese f act s as 

concl usi vel y pr oved[ . ] " 7  

                                                 
7 I n i t s ar gument  t o t hi s cour t ,  t he St at e asser t ed t hat  t he 

c i r cui t  cour t  gave a l i mi t i ng i nst r uct i on i n or der  t o mi ni mi ze 
t he possi bl e pr ej udi c i al  ef f ect  of  t he st i pul at i on.   A r evi ew of  
t he evi dence shows t hat  t he f ol l owi ng l i mi t i ng i nst r uct i on was 
r ead t o t he j ur y:  

Evi dence has been r ecei ved t hat  t he def endant ,  Jef f r ey 
A.  War bel t on,  has been convi ct ed of  cr i mes.   Thi s 
evi dence was r ecei ved sol el y because i t  bear s upon t he 
cr edi bi l i t y  of  t he def endant  as a wi t ness.   I t  must  
not  be used f or  any ot her  pur pose,  and par t i cul ar l y,  
you shoul d bear  i n mi nd t hat  a cr i mi nal  convi ct i on at  
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¶14 The j ur y r et ur ned gui l t y ver di ct s on t he st al k i ng 

char ge,  t he t el ephone har assment  char ge,  t he cr i mi nal  damage t o 

pr oper t y char ge,  and t he t hr ee di sor der l y conduct  char ges.   The 

j ur y r et ur ned a not  gui l t y ver di ct  on t he cr i mi nal  t r espass 

char ge.   The j udge sent enced War bel t on t o t hr ee year s 

i ncar cer at i on and t hr ee year s ext ended super vi s i on f or  st al k i ng.   

He f ur t her  sent enced War bel t on t o t wo year s i ncar cer at i on on 

each of  t he r emai ni ng f i ve count s,  t o r un concur r ent l y wi t h each 

ot her  and consecut i vel y t o t he sent ence f or  st al k i ng.  

¶15 War bel t on f i l ed a mot i on f or  post convi ct i on r el i ef ,  

aski ng t he cour t  t o vacat e al l  s i x convi ct i ons.   He ar gued t hat  

t he cour t  er r ed by admi t t i ng evi dence t hat  he had a pr evi ous 

convi ct i on f or  a v i ol ent  cr i me,  and by aski ng t he j ur y t o 

det er mi ne t he f act  of  t he pr i or  convi ct i on.   The cour t  deni ed 

War bel t on' s mot i on.  

¶16 War bel t on appeal ed t he deci s i on.   The cour t  of  appeal s 

concl uded t hat  War bel t on' s pr i or  cr i mi nal  hi st or y was not  a 

penal t y enhancer ,  but  r at her  was an el ement  of  t he cr i me.   The 

cour t  f ur t her  det er mi ned t hat  i t  was not  er r or  f or  t he c i r cui t  

                                                                                                                                                             
some pr evi ous poi nt  i s  not  pr oof  of  gui l t  of  t he 
of f ense now char ged.  

Thi s i s a st andar d j ur y i nst r uct i on gi ven when evi dence of  
a pr i or  convi ct i on i s admi t t ed t o i mpeach t he t est i mony of  t he 
def endant .   See Wi s JI ——Cr i mi nal  327.   Her e,  however ,  t he 
st i pul at i on was not  ent er ed i nt o evi dence sol el y because i t  
bear s upon t he cr edi bi l i t y  of  t he def endant ' s t est i mony.   I t  was 
admi t t ed because t he j ur y was r equi r ed t o use t he evi dence of  a 
pr i or  cr i me t o f i nd t hat  War bel t on was gui l t y of  Cl ass H f el ony 
st al k i ng.    



No.  2007AP105- CR   

 

8 
 

cour t  t o admi t  t he evi dence at  t r i al  or  t o i nst r uct  t he j ur y t o 

make a f i ndi ng on t hat  mat t er .   St at e v.  War bel t on,  2008 WI  App 

42,  ¶1,  308 Wi s.  2d 459,  747 N. W. 2d 717.   War bel t on pet i t i oned 

f or  r evi ew.   

I I .  

¶17 The quest i on of  whet her  t o admi t  evi dence i s wi t hi n 

t he c i r cui t  cour t ' s  di scr et i on.   St at e v.  Fr ankl i n,  2004 WI  38,  

¶6,  270 Wi s.  2d 271,  677 N. W. 2d 276.   Thi s cour t  wi l l  r ever se 

such a deci s i on onl y i f  t he c i r cui t  cour t  er r oneousl y exer ci sed 

i t s di scr et i on.   I d.   A c i r cui t  cour t  er r oneousl y exer ci ses i t s 

di scr et i on when i t  bases i t s deci s i on on a mi sst at ed f act  or  an 

i ncor r ect  v i ew of  t he l aw.   St at e v.  Del gado,  223 Wi s.  2d 270,  

280,  588 N. W. 2d 1 ( 1999) .  

¶18 I n det er mi ni ng whet her  t he l egi s l at ur e i nt ended t he 

convi ct i on of  t he pr i or  v i ol ent  cr i me t o be a penal t y enhancer  

or  an el ement  of  Wi s.  St at .  § 940. 32( 2m) ,  we ar e pr esent ed wi t h 

a quest i on of  l aw.   St at e v.  Smi t h,  2005 WI  104,  ¶13,  283 

Wi s.  2d 57,  699 N. W. 2d 508.   Si mi l ar l y,  t he det er mi nat i on of  

whet her  t hi s f act  shoul d have been submi t t ed t o t he j ur y al so 

pr esent s a quest i on of  l aw.   St at e v.  LaCount ,  2008 WI  59,  ¶47,  

310 Wi s.  2d 85,  750 N. W. 2d 780.   We r evi ew quest i ons of  l aw 

i ndependent l y f r om t he concl usi ons r ender ed by t he c i r cui t  cour t  

and t he cour t  of  appeal s.   St at e ex r el .  Hi pp v.  Mur r ay,  2008 WI  

67,  ¶20,  310 Wi s.  2d 342,  750 N. W. 2d 873.    

I I I .  

¶19 We exami ne f i r st  whet her  a pr i or  convi ct i on f or  a 

v i ol ent  cr i me i s a penal t y enhancer ,  as War bel t on cont ends,  or  
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an el ement  of  Sect i on 940. 32( 2m) ( a) ,  as advanced by t he St at e.   

Thi s di st i nct i on i s i mpor t ant  because i f  i t  i s  mer el y a penal t y 

enhancer  aki n t o t he habi t ual  cr i mi nal i t y st at ut e, 8 t he c i r cui t  

cour t  commi t t ed er r or  by admi t t i ng evi dence of  War bel t on' s pr i or  

cr i me:  

A r epeat er  char ge i s r el evant  onl y t o t he act i on of  
t he t r i al  j udge i n i mposi ng sent ence af t er  t he j ur y 
has made t he f i ndi ng of  gui l t  i n r espect  t o t he cr i me 
t r i ed bef or e i t .   I t  must  be wi t hhel d f r om t he j ur y ' s 
knowl edge.  

Mul kovi ch v.  St at e,  73 Wi s.  2d 464,  468,  243 N. W. 2d 198 ( 1976) .    

¶20  Two cases f r om t he Uni t ed St at es Supr eme Cour t  

pr ovi de hel pf ul  cont ext  t o our  el ement  ver sus penal t y enhancer  

i nqui r y.   I n Appr endi  v.  New Jer sey,  530 U. S.  466,  477 ( 2000) ,  

t he cour t  r easoned t hat  a cr i mi nal  def endant  i s ent i t l ed t o " a 

j ur y det er mi nat i on t hat  he i s gui l t y of  ever y el ement  of  t he 

cr i me wi t h whi ch he i s char ged,  beyond a r easonabl e doubt . "   

Gener al l y,  a f act  must  be submi t t ed t o a j ur y and pr oven beyond 

a r easonabl e doubt  i f  i t  i ncr eases t he pot ent i al  penal t y f or  a 

cr i me beyond t he penal t y whi ch coul d ot her wi se be i mposed.   I d.  

at  476.   The due pr ocess pr ot ect i ons guar ant eed by a j ur y t r i al  

" ext end,  t o some degr ee,  t o det er mi nat i ons t hat  go not  t o a 

def endant ' s gui l t  or  i nnocence,  but  s i mpl y t o t he l engt h of  hi s 

sent ence. "   I d.  at  484 ( quot at i ons omi t t ed) .   The U. S.  Supr eme 

Cour t  st at ed:  

The j udge' s r ol e i n sent enci ng i s const r ai ned at  i t s  
out er  l i mi t s by t he f act s al l eged i n t he i ndi ct ment  

                                                 
8 Wi s.  St at .  § 939. 62( 1)  ( 2005- 06) .  
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and f ound by t he j ur y.   Put  s i mpl y,  f act s t hat  expose 
a def endant  t o a puni shment  gr eat er  t han t hat  
ot her wi se l egal l y pr escr i bed wer e by def i ni t i on 
" el ement s"  of  a separ at e l egal  of f ense.  

I d.  at  483 n. 10.  

¶21 The sol e except i on t o t hi s r ul e i s t he f act  of  a pr i or  

convi ct i on.   I d.  at  487- 88 ( c i t i ng Al mendar ez- Tor r es v.  Uni t ed 

St at es,  523 U. S.  224 ( 1998) ) .   The l egi s l at ur e has t he aut hor i t y 

t o desi gnat e a pr i or  convi ct i on as a penal t y enhancer  r at her  

t han an el ement  of  t he of f ense.   Al mendar ez- Tor r es,  523 U. S.  at  

246.   Al t hough t he l egi s l at ur e i s per mi t t ed t o desi gnat e a pr i or  

convi ct i on as a penal t y enhancer ,  i t  does not  f ol l ow t hat  t he 

l egi s l at ur e i s f or bi dden f r om desi gnat i ng a pr i or  convi ct i on as 

an el ement . 9  Unl ess ot her wi se desi gnat ed by t he l egi s l at ur e,  a 

f act  r el evant  t o convi ct i on i s pr esumed t o be an essent i al  

el ement  of  a cr i me. 10 

¶22 Wi t h t hese pr i nc i pl es i n mi nd,  we t ur n t o an anal ysi s 

of  t he t ext  of  t he st at ut e.   Det er mi ni ng whet her  a f act  i s  an 

el ement  or  a penal t y enhancer  i s an exer ci se i n st at ut or y  

                                                 
9 For  anot her  exampl e,  see Wi s.  St at .  § 941. 29( 2) ( a) ,  whi ch 

cr i mi nal i zes possessi on of  a f i r ear m f or  i ndi v i dual s pr evi ousl y  
convi ct ed of  a f el ony.   St at e v.  Gi bson,  2000 WI  App 207,  ¶8,  
238 Wi s.  2d 547,  618 N. W. 2d 248 ( concl udi ng t hat  a pr i or  f el ony 
convi ct i on i s an el ement  of  § 941. 29( 2) ( a) ) .   

10 See Massey v.  Uni t ed St at es,  281 F.  293,  297 ( 8t h Ci r .  
1922)  ( " St at ut es pr ovi di ng f or  gr eat er  puni shment  of  second or  
subsequent  of f enses by t he same per son have l ong been i n f or ce 
i n t hi s count r y .  .  .  .   I t  i s  t he est abl i shed r ul e,  under  such 
st at ut es,  unl ess t he st at ut e desi gnat es a di f f er ent  mode of  
pr ocedur e,  .  .  .  t he i ndi ct ment  or  i nf or mat i on must  al l ege t he 
f act  of  t he pr i or  convi ct i on,  and t he al l egat i on of  such 
convi ct i on must  be pr oved i n t he t r i al  t o t he j ur y. " )  ( Ci t at i on 
omi t t ed) .    
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i nt er pr et at i on.   The l egi s l at ur e i s ent r ust ed t o def i ne t he 

el ement s of  a cr i me and t o pr escr i be puni shment s f or  each cr i me.   

St at e v.  Davi son,  2003 WI  89,  ¶31,  263 Wi s.  2d 145,  666 

N. W. 2d 1;  see al so Li par ot a v.  Uni t ed St at es,  471 U. S.  419,  424 

( 1985) .    

¶23 The 2001- 02 ver s i on of  Wi s.  St at .  § 940. 32 pr ovi des i n 

r el evant  par t :  

( 2)  Whoever  meet s al l  of  t he f ol l owi ng cr i t er i a i s 
gui l t y of  a Cl ass I  f el ony:  

( a)  The act or  i nt ent i onal l y engages i n a cour se of  
conduct  di r ect ed at  a speci f i c  per son t hat  woul d 
cause a r easonabl e per son under  t he same 
ci r cumst ances t o f ear  bodi l y i nj ur y t o or  deat h 
of  hi msel f  or  her sel f  or  a member  of  hi s or  her  
f ami l y or  househol d.  

( b)  The act or  i nt ends t hat  at  l east  one of  t he act s 
t hat  const i t ut e t he cour se of  conduct  wi l l  pl ace 
t he speci f i c  per son i n r easonabl e f ear  of  bodi l y  
i nj ur y t o or  deat h of  hi msel f  or  her sel f  or  a 
member  of  hi s or  her  f ami l y or  househol d.  

( c)  The act or ' s act s i nduce f ear  i n t he speci f i c  
per son of  bodi l y i nj ur y t o or  t he deat h of  
hi msel f  or  her sel f  or  a member  of  hi s or  her  
f ami l y or  househol d.  

 .  .  .  .  

( 2m)  Whoever  v i ol at es sub.  ( 2)  i s gui l t y of  a Cl ass H 
f el ony i f  any of  t he f ol l owi ng appl i es:  
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( a)  The act or  has a pr evi ous convi ct i on f or  a v i ol ent  
cr i me,  as def i ned i n s.  939. 632( 1) ( c) 1. , 11 or  a 
pr evi ous convi ct i on under  t hi s sect i on or  s.  
947. 013( 1r ) ,  ( 1t ) ,  ( 1v) ,  or  ( 1x) . 12 

( b)  The act or  has a pr evi ous convi ct i on f or  a cr i me,  
t he v i ct i m of  t hat  cr i me i s t he v i ct i m of  t he 
pr esent  v i ol at i on of  sub.  ( 2) ,  and t he pr esent  
v i ol at i on occur s wi t hi n 7 year s af t er  t he pr i or  
v i ol ent  convi ct i on.  

( c)  The act or  i nt ent i onal l y gai ns access or  causes 
anot her  per son t o gai n access t o a r ecor d i n 
el ect r oni c f or mat  t hat  cont ai ns per sonal l y 
i dent i f i abl e i nf or mat i on r egar di ng t he vi ct i m i n 
or der  t o f aci l i t at e t he v i ol at i on.  

( d)  The per son vi ol at es s.  968. 31( 1)  or  968. 34( 1)  i n 
or der  t o f aci l i t at e t he v i ol at i on.  

( e)  The vi ct i m i s under  t he age of  18 year s at  t he 
t i me of  t he v i ol at i on.  

( 3)  Whoever  v i ol at es sub.  ( 2)  i s gui l t y of  a Cl ass F 
f el ony i f  any of  t he f ol l owi ng appl i es:  

.  .  .  .  

Wi s.  St at .  § 940. 32 ( emphasi s added) . 13 

                                                 
11 These f el oni es i ncl ude var i ous c l assi f i cat i ons of  

homi ci de,  f el ony mur der ,  bat t er y ,  mayhem,  sexual  assaul t ,  t aki ng 
host ages,  k i dnappi ng,  endanger i ng saf et y by use of  a danger ous 
weapon,  di sar mi ng a peace of f i cer ,  ar son,  Mol ot ov cockt ai l s,  
sever al  t ypes of  bur gl ar y,  car j acki ng,  r obber y by use of  a 
danger ous weapon,  var i ous c l assi f i cat i ons of  sexual  assaul t ,  
expl oi t at i on or  abuse of  a chi l d,  chi l d ent i cement ,  sol i c i t i ng a 
chi l d f or  pr ost i t ut i on,  and abduct i on of  a chi l d.    

12 These subsect i ons def i ne var i ous c l assi f i cat i ons of  
har assment .    

13 The f ol l owi ng f act s ar e el ement s of  Cl ass F f el ony 
st al k i ng under  Wi s.  St at .  § 940. 32( 3) :  

( a)  The act  r esul t s i n bodi l y har m t o t he v i ct i m or  a 
member  of  t he v i ct i m' s f ami l y or  househol d.  
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¶24 The st at ut e cr eat es t hr ee di st i nct  c l assi f i cat i ons of  

st al k i ng of f enses.   Sub.  ( 2)  def i nes t he under l y i ng of f ense of  

st al k i ng,  a Cl ass I  f el ony.   Sub.  ( 2m)  enumer at es f i ve f act s 

whi ch el evat e t he of f ense t o a Cl ass H f el ony.   Sub.  ( 3)  

enumer at es t hr ee f act s whi ch el evat e t he of f ense t o a Cl ass F 

f el ony.   The subsect i on at  i ssue i n t hi s r evi ew i s sub.  ( 2m) ( a) ,  

whi ch el evat es t he cr i me of  st al k i ng t o a Cl ass H f el ony i f  t he 

def endant  has a pr i or  convi ct i on f or  a v i ol ent  cr i me,  a cr i me of  

st al k i ng,  or  a cr i me i nvol v i ng har assment .     

¶25 War bel t on asser t s t hat  sub.  ( 2m) ( a)  i s aki n t o a 

penal t y enhancer  much l i ke t he enhancer s desi gnat ed f or  r epeat  

of f ender s under  § 939. 62,  " I ncr eased penal t y f or  habi t ual  

of f ender . " 14  He ar gues t hat  st al k i ng i s al ways cr i mi nal  

                                                                                                                                                             
( b)  The act or  has a pr evi ous convi ct i on f or  a v i ol ent  

cr i me,  as def i ned i n s.  939. 632( 1) ( c) 1. ,  or  a 
pr evi ous convi ct i on under  t hi s sect i on or  s.  
947. 013( 1r ) ,  ( 1t ) ,  ( 1v) ,  or  ( 1x) ,  t he v i ct i m of  
t hat  cr i me i s  t he v i ct i m of  t he pr esent  v i ol at i on 
of  sub.  ( 2) ,  and t he pr esent  v i ol at i on occur s 
wi t hi n 7 year s af t er  t he pr i or  convi ct i on.  

( c)  The act or  uses a danger ous weapon i n car r y i ng out  
any of  t he act s .  .  .  .  

14 I n r el evant  par t ,  Wi s.  St at .  § 939. 62( 1)  ( 2005- 06)  
pr ovi des:  

I f  t he act or  i s  a r epeat er ,  as t hat  t er m i s def i ned i n 
sub.  ( 2) ,  and t he pr esent  convi c t i on i s f or  any cr i me 
f or  whi ch i mpr i sonment  may be i mposed .  .  .  t he 
maxi mum t er m of  i mpr i sonment  pr escr i bed by l aw f or  
t hat  cr i me may be i ncr eased as f ol l ows:  

( a)  A maxi mum t er m of  i mpr i sonment  of  one year  or  
l ess may be i ncr eased t o not  mor e t han 2 year s.  
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behavi or ,  r egar dl ess of  whet her  t he def endant  has been 

pr evi ousl y convi ct ed of  a v i ol ent  cr i me.   He asser t s t hat  t her e 

i s no r eason t o t r eat  a pr i or  convi ct i on f or  a v i ol ent  cr i me as 

a subst ant i ve el ement  t hat  must  be det er mi ned by t he j ur y.        

¶26 Al t hough t her e ar e s i mi l ar i t i es bet ween sub.  ( 2m) ( a)  

and t he i ncr eased penal t y f or  habi t ual  cr i mi nal i t y st at ut e,  

t her e ar e s i gni f i cant  di f f er ences as wel l .   An anal ysi s of  t he 

st at ut or y hi st or y and t he t ext  of  t he st al k i ng st at ut e r eveal s 

t hat  t he l egi s l at ur e i nt ended a pr i or  convi ct i on f or  a v i ol ent  

cr i me t o be a subst ant i ve el ement  of  Cl ass H f el ony st al k i ng.     

¶27 Sect i on 940. 32 was f i r st  cr eat ed by 1993 Wi sconsi n Act  

96.   Under  t hi s st at ut e,  t he under l y i ng cr i me of  st al k i ng was a 

Cl ass A mi sdemeanor  def i ned i n Wi s.  St at .  § 940. 32( 2)  ( 1993- 94) .   

The st at ut e al so pr ovi ded t hat  s t al k i ng was an aggr avat ed Cl ass 

E f el ony i f  ei t her  of  t he f ol l owi ng f act s was pr esent :  ( a)  t he 

act  r esul t ed i n bodi l y har m t o t he v i ct i m,  or  ( b)  t he act or  had 

a pr evi ous st al k i ng convi ct i on f or  a v i ol at i on agai nst  t he same 

vi ct i m wi t hi n t he past  seven year s.   I d.  § 940. 32( 3) .    

                                                                                                                                                             
( b)  A maxi mum t er m of  i mpr i sonment  of  mor e t han one 

year  but  not  mor e t han 10 year s may be i ncr eased 
by not  mor e t han 2 year s i f  t he pr i or  convi ct i ons 
wer e f or  mi sdemeanor s and by not  mor e t han 4 
year s i f  t he pr i or  convi ct i on was f or  a f el ony.  

( c)  A maxi mum t er m of  i mpr i sonment  of  mor e t han 10 
year s may be i ncr eased by not  mor e t han 2 year s 
i f  t he pr i or  convi ct i ons wer e f or  mi sdemeanor s 
and by not  mor e t han 6 year s i f  t he pr i or  
convi ct i on was f or  a f el ony.   
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¶28 The st at ut e was amended once i n 1993,  shor t l y af t er  

i t s  cr eat i on.   See 1993 Wi s.  Act  496.   Among ot her  r evi s i ons,  

t he act  cr eat ed sub.  ( 2m) ,  whi ch pr ovi ded t hat  anyone who 

commi t s t he under l y i ng cr i me of  st al k i ng i s gui l t y of  a Cl ass D 

f el ony i f  he or  she i nt ent i onal l y gai ns access t o an el ect r oni c 

r ecor d cont ai ni ng per sonal  i nf or mat i on r egar di ng t he vi ct i m i n 

or der  t o f aci l i t at e t he st al k i ng of f ense.   I d.  § 940. 32( 2m) .  

¶29 I n 2001,  t he l egi s l at ur e s i gni f i cant l y r est r uct ur ed 

and r evi sed t he st at ut e,  addi ng t he l anguage t hat  i s t he subj ect  

of  War bel t on' s appeal .   See 2001 Wi s.  Act  109.   Among ot her  

changes,  t hese amendment s br oadened t he def i ni t i on of  st al k i ng15 

and r evi sed t he st r uct ur e of  t he st at ut e t o r ef l ect  t he t hr ee 

t i er s of  st al k i ng of f enses del i neat ed above.   An exami nat i on of  

t he t ext  r eveal s t hat  t he l egi s l at ur e desi gnat ed a pr i or  v i ol ent  

convi ct i on as an el ement  of  Cl ass H Fel ony St al k i ng,  r at her  t han 

as a penal t y enhancer .   The f ol l owi ng t ext ual  c l ues l ead t o t hi s  

det er mi nat i on.  

¶30 Fi r st ,  sub.  ( 2m) ( a)  desi gnat es a l i s t  of  speci f i c 

cr i mes t hat  el evat e a s i mpl e st al k i ng of f ense t o a Cl ass H 

f el ony.   These enumer at ed pr i or  convi ct i ons ar e f or  a speci f i c  

set  of  v i ol ent  cr i mes,  pr i or  st al k i ng of f enses,  and har assment  

of f enses.   The l egi s l at ur e' s f ocus on t he nat ur e of  t he pr i or  

cr i me,  r at her  t han t he si mpl e f act  of  a pr i or  convi ct i on,  

demonst r at es t hat  t he l egi s l at ur e' s i nt ent  was not  s i mpl y t o 

                                                 
15 The amendment s c l ar i f i ed t hat  t he cour se of  conduct  

const i t ut i ng st al k i ng woul d cr eat e f ear  i n a r easonabl e per son 
wi t h t he same exper i ences as t he v i ct i m.  



No.  2007AP105- CR   

 

16 
 

pr ovi de an enhanced puni shment  f or  habi t ual  cr i mi nal i t y.   The 

sel ect i on of  t hese speci f i c  cr i mes i ndi cat es t hat  t he 

l egi s l at ur e def i ned st al k i ng as an aggr avat ed cr i me when t he 

per pet r at or  has a hi st or y of  v i ol ent  or  obsessi ve behavi or .  

¶31 Second,  al t hough t he habi t ual  cr i mi nal i t y st at ut e 

pr ovi des a number  of  year s t hat  a j udge may add t o a sent ence i f  

t her e ar e pr i or  convi ct i ons,  t he st al k i ng st at ut e speci f i es t hat  

def endant s ar e gui l t y of  a hi gher  c l ass of  f el ony i f  t hey have 

speci f i c  pr i or  convi ct i ons.   Under  sub.  ( 2m) ,  i f  any of  t he 

l i s t ed condi t i ons ar e met ,  t hen t he def endant  i s gui l t y of  a 

Cl ass H f el ony.   § 940. 32( 2m) .   A pr i or  convi ct i on f or  a v i ol ent  

cr i me,  by i t sel f ,  subj ect s t he def endant  t o an ent i r el y 

di f f er ent  c l ass of  f el ony.   Thi s  i ndi cat es t hat  t he l egi s l at ur e 

i nt ended a pr i or  convi ct i on t o be an el ement  of  t he of f ense 

r at her  t han a penal t y enhancer .    

¶32 Thi r d,  t he st al k i ng st at ut e i s  not  st r uct ur ed l i ke t he 

habi t ual  cr i mi nal i t y st at ut e,  whi ch def i nes penal t y enhancer s 

r at her  t han subst ant i ve el ement s.   I nst ead,  t he st al k i ng st at ut e 

set s up t hr ee cl asses of  st al k i ng,  wi t h i ncr easi ng puni shment s——

Cl ass I  f el oni es under  § 940. 32( 2) ,  Cl ass H f el oni es under  

§ 940. 32( 2m) ,  and Cl ass F f el oni es under  § 940. 32( 3) .    

¶33 Apar t  f r om sub.  ( 2m) ( a) ,  t he f our  subsect i ons under  

sub.  ( 2m)  cont ai n al t er nat i ve f act s t hat  r equi r e pr oof  t o a j ur y 

beyond a r easonabl e doubt .   These al t er nat i ve f act s ar e a pr i or  

convi ct i on f or  any of f ense agai nst  t he same vi ct i m wi t hi n t he 

past  seven year s,  t he use of  an el ect r oni c r ecor d i n or der  t o 

f aci l i t at e t he st al k i ng v i ol at i on,  t he i nt er cept i on and 
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di scl osur e of  anot her  per son' s communi cat i on i n or der  t o 

f aci l i t at e t he st al k i ng v i ol at i on,  and a v i ct i m who i s under  t he 

age of  18.   § 940. 32( 2m) ( b) - ( e) . 16   

¶34 Thus,  i t  i s  unl i kel y t hat  t he l egi s l at ur e i nt ended 

sub.  ( 2m) ( a)  t o def i ne a penal t y  enhancer ,  when al l  of  t he ot her  

f act s enumer at ed i n subs.  ( 2m)  and ( 3)  appear  t o be essent i al  

el ement s t hat  must  be pr oven t o a j ur y.   The st r uct ur e of  t he 

st at ut e,  v i ewed i n i t s ent i r et y,  i ndi cat es t hat  a pr i or  

convi ct i on f or  a v i ol ent  cr i me i s an essent i al  el ement  f or  a 

convi ct i on under  § 940. 32( 2m) ( a) .    

¶35 Our  anal ysi s i s conf i r med by t he l egi s l at i ve hi st or y 

of  st al k i ng st at ut es i n Wi sconsi n and nat i onal l y.   St al k i ng 

st at ut es wer e passed nat i onwi de i n t he ear l y 1990s i n r esponse 

t o sever al  hi gh- pr of i l e mur der s of  women who had pr evi ousl y been 

st al ked by t hei r  k i l l er s.   See Nat ' l  I nst .  of  Just i ce,  U. S.  

Dep' t  of  Just i ce,  Pr oj ect  t o Devel op a Model  Ant i - St al k i ng Code 

f or  St at es 5 ( 1993) .   Wi sconsi n' s i ni t i al  enact ment  c l osel y 

                                                 
16 Fur t her ,  t he subsect i ons l i s t ed under  § 940. 32( 3)  cont ai n 

al t er nat i ve f act s t hat  must  be pr oven t o a j ur y bef or e a 
def endant  can be convi ct ed of  Cl ass F st al k i ng.   These f act s 
ar e:  ( a)  bodi l y har m t o t he v i ct i m;  ( b)  a pr i or  convi ct i on f or  a 
v i ol ent  cr i me,  a st al k i ng cr i me,  or  har assment  agai nst  t he same 
vi ct i m of  t he cur r ent  char ge and wi t hi n t he past  seven year s;  or  
( c)  use of  a weapon dur i ng t he commi ssi on of  t he cr i me.   
§ 940. 32( 3) ( a) - ( c) .  
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t r acks much of  t he l anguage of  a model  st at ut e pr omul gat ed i n 

1993 by t he Nat i onal  I nst i t ut e of  Just i ce. 17   

¶36  The I nst i t ut e not ed,  " St al ker s may be obsessi ve,  

unpr edi ct abl e,  and pot ent i al l y  v i ol ent .   They of t en commi t  a 

ser i es of  i ncr easi ngl y v i ol ent  act s,  whi ch may become suddenl y  

v i ol ent ,  and r esul t  i n t he v i ct i m' s i nj ur y or  deat h. "   I d.  at  

49.   Unl i ke wi t h ot her  cr i mes agai nst  l i f e and bodi l y secur i t y,  

t he ment al  st at e of  t he v i ct i m——as wel l  as t he ment al  st at e of  

t he per pet r at or ——i s an el ement  of  t he cr i me of  st al k i ng.   The 

I nst i t ut e expl ai ned,  " St al k i ng may i nvol ve conduct  i nt ended t o 

be an expr essi on of  t he st al ker ' s f eel i ngs t owar d t he vi ct i m. "   

I d.  at  9.   " Si nce st al k i ng st at ut es cr i mi nal i ze what  ot her wi se 

woul d be l egi t i mat e behavi or  based upon t he f act  t hat  t he 

behavi or  i nduces f ear ,  t he l evel  of  f ear  i nduced i n a st al k i ng 

v i ct i m i s a cr uci al  el ement  of  t he st al k i ng of f ense. "   I d.  at  

48.  

¶37 At  t he t i me t hat  t he model  st at ut e was pr omul gat ed,  

ni ne st at es per mi t t ed enhanced penal t i es f or  st al k i ng i f  t he 

                                                 
17 Compar e Wi s.  St at .  § 940. 32 ( 1993- 94)  wi t h Nat ' l  I nst .  of  

Just i ce,  U. S.  Dep' t  of  Just i ce,  Pr oj ect  t o Devel op a Model  Ant i -
St al k i ng Code f or  St at es 43- 44 ( 1993) .   The def i ni t i ons ar e 
near l y i dent i cal  i n t he I nst i t ut e' s model  st at ut e and t he 
Wi sconsi n st at ut e.   Fur t her ,  bot h def i ne t he under l y i ng cr i me of  
st al k i ng usi ng t he same el ement s,  wi t h mi nor  subst i t ut i ons i n 
l anguage.   Compar e § 940. 32( 2)  wi t h Nat ' l  I nst .  of  Just i ce,  
supr a,  at  43- 44.   The 1993 Wi sconsi n St at ut e i ncl uded addi t i onal  
aggr avat i ng f act or s not  i ncl uded i n t he model  st at ut e.   See Wi s.  
St at .  § 940. 32( 3)  ( 1993- 94) .   

We not e,  however ,  t hat  t her e i s no di r ect  r ef er ence t o t he 
model  st at ut e r ecor ded i n t he l egi s l at i ve hi st or y of  Wi s.  St at .  
§ 940. 32.  
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def endant  has pr evi ousl y been convi ct ed of  anot her  f el ony.   I d.  

at  28.   The I nst i t ut e r ecommended t hat  st at es " consi der  

est abl i shi ng a cont i nuum of  char ges t hat  coul d be used by l aw 

enf or cement  of f i c i al s t o i nt er vene at  var i ous st ages. "   I d.  at  

49.  

¶38 The I nst i t ut e expl i c i t l y  di scussed benef i t s of  a 

gr aduat ed syst em of  puni shment :  

I f  st al k i ng i s not  t r eat ed as a f el ony,  a st at e may 
wi sh t o consi der  i ncor por at i ng a syst em of  aggr avat i ng 
f act or s i nt o i t s st al k i ng sent enci ng pol i cy so t hat  a 
par t i cul ar  st al k i ng i nci dent  can be el evat ed f r om a 
mi sdemeanor  t o a f el ony i f  t hose aggr avat i ng f act or s 
ar e pr esent .   

I d.   Fur t her ,  t he I nst i t ut e s t at ed,  " As an al t er nat i ve t o 

penal t y enhancement s,  st at es may wi sh t o consi der  cr eat i ng a 

separ at e cr i me——f or  exampl e,  aggr avat ed st al k i ng——t o deal  wi t h 

convi ct ed st al ker s who have commi t t ed pr evi ous f el oni es or  

st al k i ng of f enses. "   I d.  at  50.  

¶39 Thi s i s pr eci sel y what  i s bor ne out  i n t he Wi sconsi n 

St at ut es.   Wi sconsi n' s ant i - st al k i ng st at ut e del i neat es t hr ee 

degr ees of  st al k i ng dependi ng on t he pr esence of  aggr avat i ng 

f act or s——Cl ass I  f el ony,  Cl ass H f el ony,  and Cl ass G f el ony.    

¶40 Based on t he above,  we concl ude t hat  a pr i or  

convi ct i on f or  a v i ol ent  cr i me under  Wi s.  St at .  § 940. 32( 2m) ( a)  

i s an el ement  of  t he st al k i ng cr i me,  r at her  t han a penal t y 

enhancer .  

I V.  

¶41 We det er mi ne next  whet her  t he cour t  er r ed by admi t t i ng 

t he st i pul at i on i nt o evi dence and by submi t t i ng t he el ement  t o 
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t he j ur y f or  i t s  det er mi nat i on.   War bel t on cont ends t hat  even i f  

a pr i or  convi ct i on f or  a v i ol ent  cr i me i s an el ement  of  Cl ass H 

f el ony st al k i ng,  t he c i r cui t  cour t  er r ed by r ef usi ng t o f ol l ow 

St at e v.  Al exander ,  214 Wi s.  2d 628,  571 N. W. 2d 662 ( 1997) .   He 

asser t s t hat  t he pr obat i ve val ue of  t he st i pul at i on was 

out wei ghed by t he r i sk of  unf ai r  pr ej udi ce.   As such,  he ar gues 

t hat  under  Al exander ,  t he st i pul at i on shoul d not  have been 

admi t t ed i nt o evi dence and t he j ur y shoul d not  have been asked 

t o det er mi ne whet her  he had a pr i or  convi ct i on f or  a v i ol ent  

cr i me.    

¶42 I n Al exander ,  t he def endant  was on t r i al  f or  oper at i ng 

whi l e i nt oxi cat ed——t hi r d of f ense.   One of  t he el ement s of  t hi s 

cr i me i s at  l east  t wo pr i or  convi ct i ons,  suspensi ons,  or  

r evocat i ons.   The par t i es agr eed t o a st i pul at i on,  whi ch st at ed 

t hat  t he def endant  had t wo or  mor e pr i or  convi ct i ons,  

suspensi ons,  or  r evocat i ons.   I d.  at  637.   Thi s sani t i zed 

st i pul at i on di d not  i nf or m t he j ur y t hat  t he pr i or  convi ct i ons,  

suspensi ons,  or  r evocat i ons wer e f or  dr unk dr i v i ng.   The St at e 

r ef used,  however ,  t o consent  t o Al exander ' s pr oposed wai ver  of  a 

j ur y t r i al  on t he el ement .   I d.  

¶43 I n Al exander ,  we st at ed,  " I t  i s  hi ghl y l i kel y  t hat  

j ur or s '  exper i ences and common sense woul d t el l  t hem t hat  when a 

def endant  i s char ged wi t h dr i v i ng wi t h a pr ohi bi t ed al cohol  

concent r at i on,  t he pr i or  convi ct i ons,  suspensi ons or  

r evocat i ons .  .  .  must  be dr i v i ng of f enses and l i kel y dr unk-

dr i v i ng of f enses. "   I d.  at  648.   The cour t  concl uded t hat  

evi dence of  t he pr i or s woul d l ead t he j ur y t o t hi nk t hat  because 
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he had dr i ven dr unk at  l east  t wi ce bef or e,  " he was pr obabl y 

dr i v i ng whi l e i nt oxi cat ed on t he dat e i n quest i on. "   I d.  at  649-

50.  

¶44 Due t o t he l i kel i hood of  unf ai r  pr ej udi ce,  we 

concl uded t hat  " t he evi dence of  t he def endant ' s pr i or  

convi ct i ons,  suspensi ons or  r evocat i ons shoul d be excl uded and 

t he [ pr i or  convi ct i on]  el ement  not  submi t t ed t o t he j ur y because 

t he pr obat i ve val ue of  t he def endant ' s admi ssi on i s 

subst ant i al l y  out wei ghed by t he danger  of  unf ai r  pr ej udi ce t o 

t he def endant . "   I d.  at  645.  

¶45 The nat ur e of  t he dr unk dr i v i ng of f ense and t he soci al  

st i gma at t ached t o i t  ar e compel l i ng f act or s t hat  we t ook i nt o 

account  when r ender i ng our  deci s i on i n Al exander .   Gi ven t hese 

f act or s,  " passi on,  pr ej udi ce[ ,  or ]  publ i c f eel i ng .  .  .  may 

[ have]  r ender [ ed]  i mpossi bl e or  unl i kel y an i mpar t i al  t r i al  by 

j ur y"  i f  t he j ur y was awar e of  pr i or  convi ct i ons,  suspensi ons,  

or  r evocat i ons.   See Si nger  v.  Uni t ed St at es,  380 U. S.  24,  37- 38 

( 1965) . 18  Under  t hese ci r cumst ances,  we concl uded t hat  i t  was 

                                                 
18 I n Si nger  v.  Uni t ed St at es,  380 U. S.  24,  37- 38 ( 1965) ,  

t he Uni t ed St at es Supr eme Cour t  l ef t  open t he possi bi l i t y  t hat  
i n some si t uat i ons,  a def endant  mi ght  be abl e t o i nsi st  upon a 
bench t r i al .   The cour t  st at ed:  

We need not  det er mi ne i n t hi s case whet her  t her e mi ght  
be some ci r cumst ances wher e a def endant ' s r easons f or  
want i ng t o be t r i ed by a j udge al one ar e so compel l i ng 
t hat  t he Gover nment ' s i nsi st ence on t r i al  by j ur y 
woul d r esul t  i n t he deni al  t o a def endant  of  an 
i mpar t i al  t r i al .   Pet i t i oner  ar gues t hat  t her e mi ght  
ar i se s i t uat i ons wher e passi on,  pr ej udi ce[ , ]  publ i c 
f eel i ng or  some ot her  f act or  may r ender  i mpossi bl e or  
unl i kel y an i mpar t i al  t r i al  by j ur y.  
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not  a mat t er  f or  det er mi nat i on by t he j ur y.   Al exander ,  214 

Wi s.  2d at  651.   

¶46 Despi t e t he par al l el s bet ween Al exander  and t hi s case,  

we decl i ne t o ext end Al exander ' s hol di ng t o t he st al k i ng 

st at ut e.   Al exander  i s l i mi t ed t o pr osecut i ons f or  dr i v i ng whi l e 

under  t he i nf l uence of  an i nt oxi cant  or  wi t h a pr ohi bi t ed 

al cohol  concent r at i on.   I n t hese uni que cases,  t he r i sk of  

unf ai r  pr ej udi ce i s ext r emel y hi gh,  gi ven t he l i kel i hood t hat  

j ur or s wi l l  make pr ohi bi t ed i nf er ences based on t he f act  of  

mul t i pl e pr i or  convi ct i ons,  suspensi ons,  or  r evocat i ons.    

¶47 Fi r st ,  upon l ear ni ng t hat  t he def endant  has pr i or  

convi ct i ons,  suspensi ons,  or  r evocat i ons,  j ur or s ar e l i kel y t o 

i nf er  t hat  t hese pr i or  of f enses wer e al so f or  dr unk dr i v i ng——

pr eci sel y t he same of f ense t he def endant  i s char ged wi t h now.   

Second,  upon l ear ni ng t hat  t he def endant  had mul t i pl e pr i or  

of f enses,  j ur or s ar e l i kel y t o i nf er  t hat  t he cur r ent  char ge i s 

par t  of  a pat t er n of  behavi or ——t hat  i s,  t hat  t he def endant  

habi t ual l y dr i ves whi l e i nt oxi cat ed.   Thi r d,  gi ven t he 

def endant ' s pr obabl e habi t  of  dr i v i ng whi l e i nt oxi cat ed,  j ur or s  

mi ght  concl ude t hat  even i f  t he def endant  i s not  gui l t y on t he 

par t i cul ar  occasi on char ged,  t he def endant  l i kel y commi t t ed t he 

same of f ense on many ot her  occasi ons wi t hout  bei ng caught .   

Thus,  t he j ur y i s l i kel y convi ct ,  even i f  t her e i s not  

per suasi ve pr oof  t hat  t he def endant  i s gui l t y of  t he i nst ant  

char ge.    

                                                                                                                                                             

I d.  ( quot at i ons and f oot not e omi t t ed) .  
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¶48 These l i kel y i nf er ences ar e at  t he hear t  of  Wi s.  St at .  

§ 904. 04, 19 t he r ul e t hat  pr ohi bi t s a ver di ct  based not  on pr oof  

of  t he char ged of f ense,  but  r at her  on t he def endant ' s pr opensi t y 

t o commi t  bad act s.   I n cont r ast ,  t he el ement  of  t he st al k i ng 

st at ut e t hat  r equi r es pr oof  of  a pr i or  v i ol ent  cr i me does not  

pose equi val ent  r i sks.   Her e,  t he j ur y i s not  l i kel y t o i nf er  

t hat  because t he def endant  was convi ct ed of  a pr i or  v i ol ent  

cr i me,  i t  was a st al k i ng of f ense.   The pr i or  of f ense coul d be 

one of  a number  of  v i ol ent  of f enses.   Addi t i onal l y,  t he st at ut e 

does not  r equi r e mul t i pl e pr i or  of f enses,  and t her ef or e does not  

suggest  a pat t er n of  behavi or .   Fi nal l y,  because t he el ement  

does not  i mpl y a par t i cul ar  habi t ,  j ur or s ar e unl i kel y t o r et ur n 

a gui l t y ver di ct  despi t e i nsuf f i c i ent  evi dence of  t he cr i me 

char ged.  

¶49 Havi ng det er mi ned t hat  Al exander  i s not  appl i cabl e t o 

t hi s s i t uat i on,  we t ur n t o War bel t on' s ar gument s.   Pr i or  t o 

t r i al ,  War bel t on i nvoked t wo di st i nct  pr ocedur es used i n 

cr i mi nal  t r i al s t o deal  wi t h uncont est ed f act s——a st i pul at i on t o 

an agr eed f act , 20 and a par t i al  j ur y wai ver .   A st i pul at i on t o an 

                                                 
19  Wi s.  St at .  § 904. 04( 2) ( a)  pr ovi des i n par t :   

Except  as pr ovi ded i n par .  ( b) ,  evi dence of  ot her  
cr i mes,  wr ongs,  or  act s i s not  admi ssi bl e t o pr ove t he 
char act er  of  a per son i n or der  t o show t hat  t he per son 
act ed i n conf or mi t y t her ewi t h.  .  .  .    

20 When bot h t he def endant  and t he di st r i ct  at t or ney agr ee 
t hat  a f act  i s  pr oven,  t he par t i es can st i pul at e t o t he 
exi st ence of  t hat  f act .   The st i pul at i on di spenses wi t h t he need 
f or  f ur t her  pr oof  of  t he f act  and i s pr esent ed t o t he j ur y.   
Meyer s v.  St at e,  193 Wi s.  126,  127,  213 N. W.  645 ( 1927) .    
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agr eed f act  i s  evi dence,  and i t s admi ssi bi l i t y  i s  gover ned by 

t he st at ut or y r ul es of  evi dence.   I n cont r ast ,  a wai ver  of  one 

or  mor e el ement s of  a cr i me i s a par t i al  j ur y wai ver ,  and i t  i s  

gover ned by separ at e st at ut or y and const i t ut i onal  r ul es. 21 

¶50 We addr ess War bel t on' s ar gument s i n t ur n.   Fi r s t ,  he 

cont ends t hat  t he st i pul at i on shoul d not  have been admi t t ed i nt o 

evi dence because i t  was unf ai r l y pr ej udi c i al  under  Wi s.  St at .  

§ 904. 03. 22   

¶51 Because a pr i or  convi ct i on i s an el ement  of  t he cr i me 

char ged,  evi dence of  t he pr i or  convi ct i on i s cer t ai nl y  

pr obat i ve.   Evi dence of  a pr i or  cr i me can al so be pr ej udi c i al .   

When,  as her e,  pr ej udi c i al  evi dence i s necessar y t o pr ove t he 

el ement  of  a cr i me char ged,  t he cour t  must  t ake gr eat  car e t o 

mi ni mi ze t he r i sk of  unf ai r  pr ej udi ce i n al l  ways possi bl e.   See 

St at e v.  McAl l i s t er ,  153 Wi s.  2d 523,  451 N. W. 2d 764 ( Ct .  App.  

1989) ;  Ol d Chi ef  v.  Uni t ed St at es,  519 U. S.  172 ( 1997) .   The 

St at e can be compel l ed t o l i mi t  i t s  pr oof  of  t he el ement  t o a 

sani t i zed st i pul at i on t o t he pr i or  convi ct i on.   See McAl l i s t er ,  

                                                 
21 See St at e v.  Vi l l ar r eal ,  153 Wi s.  2d 323,  330- 31,  450 

N. W. 2d 519 ( Ct .  App.  1989) .   I n such a case,  t he def endant  
r ecei ves a bench t r i al  on one or  mor e el ement s of  t he char ged 
cr i me,  and t he evi dence r el evant  t o t hese el ement s i s not  
admi t t ed t o t he j ur y.      

22 Wi s.  St at .  § 904. 03 pr ovi des:   

Al t hough r el evant ,  evi dence may be excl uded i f  i t s 
pr obat i ve val ue i s subst ant i al l y  out wei ghed by t he 
danger  of  unf ai r  pr ej udi ce,  conf usi on of  t he i ssues,  
or  mi sl eadi ng t he j ur y,  or  by consi der at i ons of  undue 
del ay,  wast e of  t i me,  or  needl ess pr esent at i on of  
cumul at i ve evi dence.  
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153 Wi s.  2d 523 ( concl udi ng t hat ,  i n a pr osecut i on f or  f el on i n 

possessi on of  a f i r ear m,  evi dence of  t he pr i or  f el ony convi ct i on 

was i r r el evant  when t he def endant  of f er ed t o st i pul at e t o t he 

pr i or  f el ony convi ct i on) ;  Ol d Chi ef ,  519 U. S.  172 ( concl udi ng 

t hat  t he j udge abused hi s di scr et i on by admi t t i ng evi dence of  a 

pr i or  f el ony when t he def endant  of f er ed t o st i pul at e t hat  he had 

a pr i or  f el ony convi ct i on) .    

¶52 I n McAl l i s t er ,  t he cour t  of  appeal s addr essed t he 

f el on i n possessi on of  a f i r ear m st at ut e,  Wi s.  St at .  § 941. 29,  

i n whi ch one of  t he el ement s i s a pr i or  convi ct i on of  a f el ony.   

The cour t  r easoned t hat  evi dence of f er ed t o pr ove t he el ement  i s 

al ways r el evant .   McAl l i s t er ,  153 Wi s.  2d at  529.   However ,  t he 

st at ut e r equi r ed pr oof  onl y of  t he f act  of  a pr i or  f el ony 

convi ct i on.   The t ype of  f el ony convi ct i on and nar r at i ve det ai l s 

r egar di ng t he f el ony convi ct i on wer e not  r el evant  t o pr ove t he 

f el on i n possessi on of  a f i r ear m char ge.   I d.  

¶53 To t hi s end,  t he cour t  st at ed:  

Wher e t he def endant  of f er s t o st i pul at e t o or  admi t  
t he f el ony- convi ct i on el ement  of  t he cr i me wi t h whi ch 
he or  she i s char ged,  and t he ot her - cr i mes evi dence i s 
not  of f er ed under  sec.  904. 04( 2) .  St at s. ,  t o show t he 
def endant ' s mot i ve,  oppor t uni t y,  i nt ent ,  or  one of  t he 
ot her  per mi ssi bl e except i ons,  such evi dence i s 
i r r el evant  and shoul d be excl uded.  

I d.   When t he def endant  agr ees t o a sani t i zed st i pul at i on 

admi t t i ng t he pr i or  convi ct i on,  t her e i s no need f or  f ur t her  

pr oof  r el at i ng t o t he nat ur e of  t he convi ct i on.   

¶54 Her e,  War bel t on of f er ed t o st i pul at e t o t he f act  t hat  

he had a pr i or  convi ct i on f or  a v i ol ent  cr i me.   The St at e agr eed 
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t o t he st i pul at i on,  and t he cour t  det er mi ned t hat  evi dence about  

t he nat ur e of  t he pr i or  convi ct i on woul d not  be bef or e t he j ur y.   

Al t hough War bel t on' s 1995 j udgment  of  convi ct i on was ent er ed 

i nt o evi dence,  i t  was not  publ i shed t o t he j ur y.   The j ur y was 

t ol d onl y t hat  War bel t on had been convi ct ed of  a v i ol ent  cr i me,  

and t hat  t he st i pul at i on was concl usi ve pr oof .   Thi s pr ocedur e 

was pr oper  under  McAl l i s t er  and Ol d Chi ef .  

¶55 Havi ng det er mi ned t hat  admi ssi on of  t he st i pul at i on 

was not  er r or ,  we t ur n t o War bel t on' s second ar gument .   Bef or e 

t r i al ,  War bel t on asked t he cour t  t o gr ant  hi s  r equest  t o wai ve a 

j ur y det er mi nat i on of  t he el ement .   The St at e,  however ,  di d not  

consent  t o j ur y wai ver  of  t he el ement .   War bel t on ar gues t hat  

t he St at e' s appr oval  was not  necessar y,  and t hat  t he c i r cui t  

cour t  er r ed by decl i ni ng t o gr ant  a par t i al  j ur y wai ver .  

¶56 A def endant  has a const i t ut i onal  r i ght  t o a j ur y 

t r i al .   Thi s r i ght  i s  per sonal  and f undament al  and cannot  be 

wai ved unl ess t he def endant  makes a vol unt ar y,  knowi ng,  and 

i nt el l i gent  wai ver  on t he r ecor d.   St at e v.  Li v i ngst on,  159 

Wi s.  2d 561,  569- 70,  464 N. W. 2d 839 ( 1991) .    

 ¶57 I t  does not  f ol l ow,  however ,  t hat  t he def endant  has 

t he r i ght  t o i nsi st  upon a bench t r i al .   See Si nger ,  380 U. S.  at  

26 ( concl udi ng t hat  t her e i s no f eder al  const i t ut i onal  r i ght  t o 

wai ve j ur y t r i al ) .   Our  cour t  of  appeal s has t wi ce concl uded 

t hat ,  i n accor dance wi t h Wi s.  St at .  § 972. 02( 1) ,  t he cour t  must  

appr ove and t he St at e must  consent  t o t he def endant ' s r equest  t o 

wai ve a j ur y t r i al .   See St at e v.  Bur ks,  2004 WI  App 14,  268 

Wi s.  2d 747,  674 N. W. 2d 640 ( det er mi ni ng t hat  even when t he 
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def endant  and t he St at e agr ee t o wai ver ,  a j udge can r ef use t o 

appr ove i t  and i s not  r equi r ed t o gi ve r easons f or  doi ng so) ;  

St at e v.  Cook,  141 Wi s.  2d 42,  413 N. W. 2d 647 ( Ct .  App.  1987)  

( concl udi ng t hat  t he St at e i s nei t her  const i t ut i onal l y nor  

st at ut or i l y  r equi r ed t o consent  t o t he def endant ' s j ur y wai ver ) .  

¶58 The pr ocedur e f or  wai v i ng a j ur y  t r i al  i s  out l i ned i n 

Wi s.  St at .  § 972. 02( 1) :    

[ C] r i mi nal  cases shal l  be t r i ed by a j ur y .  .  .  unl ess 
t he def endant  wai ves a j ur y i n wr i t i ng or  by st at ement  
i n open cour t  .  .  .  wi t h t he appr oval  of  t he cour t  and 
t he consent  of  t he st at e.  

¶59 The r ul e r equi r i ng t he St at e' s consent  t o a f ul l  j ur y 

wai ver  appl i es t o wai ver  of  a j ur y t r i al  on one el ement  as wel l .  

See St at e v.  Vi l l ar r eal ,  153 Wi s.  2d 323,  332,  450 N. W. 2d 519 

( Ct .  App.  1989) ;  see al so St at e v.  Hauk,  2002 WI  App 226,  ¶32,  

257 Wi s.  2d 579,  652 N. W. 2d 393 ( c i t at i ons and quot at i ons 

omi t t ed) :  

The r i ght  t o a j ur y t r i al  i ncl udes t he r i ght  t o have a 
j ur y det er mi ne each el ement  of  t he cr i me.   Fur t her ,  
def endant s r et ai n t hi s r i ght  no mat t er  how 
over whel mi ng t he evi dence.   Ther ef or e,  whet her  Hauk 
wai ved her  r i ght  t o have t he j ur y det er mi ne al l  t he 
el ement s of  t he cr i me or  onl y some of  t hem,  t he wai ver  
anal ysi s i s t he same.  
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These cases make cl ear  t hat  wai ver  of  one el ement  r equi r es t he 

same pr ocedur e as a f ul l  j ur y wai ver . 23  Thi s i s t he pr ocedur e 

descr i bed i n Wi s.  St at .  § 972. 02( 1) ,  wher e t he def endant ,  t he 

St at e,  and t he cour t  must  al l  agr ee t o t he par t i al  j ur y wai ver .  

¶60 I n t hi s case,  t he St at e r ef used t o consent  t o par t i al  

j ur y wai ver .   War bel t on coul d not  wai ve a j ur y t r i al  on t he 

el ement  wi t hout  t he consent  of  t he St at e.   Thus,  t he c i r cui t  

cour t  di d not  er r  i n submi t t i ng t he el ement  t o t he j ur y f or  i t s  

det er mi nat i on.  

V.  

¶61 I n sum,  we concl ude t hat  a pr i or  convi ct i on f or  a 

v i ol ent  cr i me under  Wi s.  St at .  § 940. 32( 2m) ( a)  i s an el ement  of  

t he st al k i ng cr i me,  r at her  t han a penal t y enhancer .   We f ur t her  

det er mi ne t hat  Al exander  i s appl i cabl e onl y t o pr osecut i ons f or  

dr i v i ng whi l e under  t he i nf l uence of  an i nt oxi cant  or  wi t h a 

pr ohi bi t ed al cohol  concent r at i on.   Her e,  t he c i r cui t  cour t  di d 

not  er r  by admi t t i ng t he st i pul at i on i nt o ev i dence and by 

                                                 
23 St at e v.  Benoi t ,  229 Wi s.  2d 630,  600 N. W. 2d 193 ( Ct .  

App.  1999)  does not  cont r avene t hi s doct r i ne.   I n Benoi t ,  t he 
def endant ' s at t or ney st i pul at ed t o t he second el ement  of  
bur gl ar y——nonconsent  of  t he owner ——i n or der  t o pr event  t he owner  
f r om t est i f y i ng.   See i d.  at  634.   The cour t  i nst r uct ed t he j ur y 
on al l  el ement s of  t he cr i me,  i ncl udi ng nonconsent .   I d.  at  635.   
The cour t  al so i nst r uct ed t he j ur y t hat  because nonconsent  had 
been st i pul at ed,  i t  was consi der ed pr oven.   I d.   Af t er  t r i al ,  
Benoi t  appeal ed,  ar gui ng t hat  t he col l oquy was i nsuf f i c i ent  t o 
suppor t  hi s par t i al  j ur y wai ver .   I d.  at  636.  The cour t  of  
appeal s det er mi ned t hat  t her e was no j ur y wai ver  because t he 
j ur y " made a compl et e and f i nal  det er mi nat i on of  gui l t  based on 
t he evi dence pr esent ed;  t he cour t  pl ayed no r ol e as f act  
f i nder . "   I d.  at  637.  
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submi t t i ng t he el ement  t o t he j ur y f or  i t s  det er mi nat i on.   

Accor di ngl y,  we af f i r m t he cour t  of  appeal s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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