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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.    Thi s i s a r evi ew of  a 

publ i shed cour t  of  appeal s '  deci s i on1 t hat  af f i r med t he deci s i on 

of  t he Waushar a Count y Ci r cui t  Cour t ,  Thomas T.  Fl ugaur ,  Judge.   

                                                 
1 Her i t age Far ms,  I nc.  v.  Mar kel  I ns.  Co. ,  2008 WI  App 46,  

309 Wi s.  2d 217,  747 N. W. 2d 762.   
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The ci r cui t  cour t  concl uded t hat  Her i t age Far ms,  I nc. 2 coul d not  

be awar ded doubl e damages and at t or ney f ees pur suant  t o Wi s.  

St at .  § 26. 21( 1)  ( 2007- 08) 3 because t hat  st at ut e appl i es onl y t o 

r ai l r oad cor por at i ons and none of  t he def endant s ar e a r ai l r oad 

cor por at i on.   The cour t  of  appeal s af f i r med,  and as a r esul t ,  

Her i t age Far ms pet i t i oned t hi s cour t  f or  r evi ew.   We gr ant ed t he 

pet i t i on f or  r evi ew and r ever se t he cour t  of  appeal s.  

¶2 Thi s case pr esent s t wo i ssues f or  r evi ew.   Fi r st ,  does 

Wi s.  St at .  § 26. 21( 1)  appl y onl y t o a cer t ai n c l ass of  

t or t f easor ?  We concl ude t hat  Wi s.  St at .  § 26. 21( 1)  i s not  

l i mi t ed t o a speci f i c  c l ass of  t or t f easor  such as a r ai l r oad 

cor por at i on,  and a v i ol at i on under  Wi s.  St at .  § 26. 20 i s not  a 

pr er equi s i t e f or  t he appl i cabi l i t y  of  § 26. 21( 1) .   Second,  does 

§ 26. 21( 1)  r equi r e a showi ng of  " gr oss negl i gence" ?  We concl ude 

t hat  t he t er m " negl i gence"  i n § 26. 21( 1)  does not  r equi r e a 

showi ng of  " gr oss negl i gence. "  

I .  BACKGROUND 

¶3 Bet ween Mar ch 3 and Mar ch 8,  2003, 4 Jef f r ey Knaack 

i gni t ed a l ar ge debr i s pi l e,  whi ch consi st ed of  l eaves,  pi ne 

needl es,  br ush,  st umps,  and bui l di ng mat er i al s.   Knaack was 

                                                 
2 We wi l l  r ef er  t o t he pl ai nt i f f s col l ect i vel y as " Her i t age 

Far ms. "  

3 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.   The f ul l  t ext  
of  Wi s.  St at .  § 26. 21( 1)  can be f ound i n ¶10.  

4 A bur ni ng per mi t  f or  Lake of  t he Woods was obt ai ned f or  
Mar ch 3 t hr ough Mar ch 8,  2003,  but  Knaack was unabl e t o r ecal l  
exact l y what  day he st ar t ed t he bur n pi l e on f i r e.    
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r esponsi bl e f or  mai nt ai ni ng t hi s bur n pi l e at  t he Lake of  t he 

Woods Campgr ound as a f avor  t o Jack Sci meca who owned t he 

pr oper t y and oper at ed t he busi ness.   On Apr i l  14,  2003,  t he 

Mar ch bur n pi l e f i r e escaped t he Lake of  t he Woods Campgr ound,  

and as a r esul t ,  bur ned 572 acr es of  l and.    

¶4 Her i t age Far ms f i l ed a c i v i l  act i on agai nst  t he 

def endant s5 ( her ei naf t er  r ef er r ed t o as " Mar kel " )  c l ai mi ng 

negl i gence,  t r espass,  and nui sance.   Her i t age Far ms sought  

doubl e compensat or y damages and at t or ney f ees pur suant  t o Wi s.  

St at .  § 26. 21( 1) .   Mar kel  moved t he cour t  f or  par t i al  summar y 

j udgment  asser t i ng t hat  § 26. 21( 1)  di d not  appl y because none of  

t he def endant s wer e a r ai l r oad cor por at i on and none had vi ol at ed 

Wi s.  St at .  § 26. 20.   The ci r cui t  cour t  gr ant ed t hat  mot i on and 

concl uded t hat  § 26. 21( 1)  appl i es onl y t o r ai l r oad cor por at i ons.   

Af t er  a f our  week j ur y t r i al ,  a ver di ct  was r et ur ned t hat  

awar ded Her i t age Far ms $568, 422 i n damages. 6  Her i t age Far ms 

subsequent l y moved t he ci r cui t  cour t  t o r econsi der  i t s pr evi ous 

r ul i ng r egar di ng t he appl i cabi l i t y  of  § 26. 21( 1) .   The ci r cui t  

cour t  deni ed Her i t age Far ms'  mot i on t o r econsi der .   Her i t age 

Far ms appeal ed t hat  r ul i ng and t he cour t  of  appeal s af f i r med t he 

ci r cui t  cour t .   The cour t  of  appeal s concl uded t hat  § 26. 21( 1)  

                                                 
5 The def endant s i ncl ude Knaack,  Knaack' s per sonal  l i abi l i t y  

car r i er ,  Amer i can Fami l y Mut ual  I nsur ance Company,  Lake of  t he 
Woods Campgr ound,  and i t s commer ci al  l i abi l i t y  i nsur er ,  Mar kel  
I nsur ance Company.  

6 The ci r cui t  cour t  ent er ed j udgment  on t he ver di ct ,  and 
wi t h cost s and i nt er est ,  t he def endant s wer e l i abl e t o Her i t age 
Far ms i n t he amount  of  $637, 267. 72.   
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appl i ed onl y t o r ai l r oad cor por at i ons and di d not  deci de t he 

i ssue of  whet her  " gr oss negl i gence"  was r equi r ed.   Her i t age 

Far ms pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we accept ed.          

I I .  STANDARD OF REVI EW 

¶5 The i ssues i n t hi s case ar e quest i ons of  st at ut or y 

i nt er pr et at i on.   St at ut or y i nt er pr et at i on i s a quest i on of  l aw 

t hat  we r evi ew de novo but  benef i t i ng f r om t he l ower  cour t s '  

anal yses.   C.  Coakl ey Rel ocat i on Sys. ,  I nc.  v.  Ci t y of  

Mi l waukee,  2008 WI  68,  ¶14,  310 Wi s.  2d 456,  750 N. W. 2d 900.  

I I I .  ANALYSI S 

¶6 " [ T] he pur pose of  st at ut or y i nt er pr et at i on i s t o 

det er mi ne what  t he st at ut e means so t hat  i t  may be gi ven i t s 

f ul l ,  pr oper ,  and i nt ended ef f ect . "   St at e ex r el .  Kal al  v.  

Ci r cui t  Cour t  f or  Dane Count y,  2004 WI  58,  ¶44,  271 Wi s.  2d 633,  

681 N. W. 2d 110.   Thi s cour t  begi ns st at ut or y i nt er pr et at i on wi t h 

t he l anguage of  t he st at ut e.   I d. ,  ¶45.   I f  t he meani ng of  t he 

st at ut e i s pl ai n,  we or di nar i l y  st op t he i nqui r y and gi ve t he 

l anguage i t s " common,  or di nar y,  and accept ed meani ng,  except  

t hat  t echni cal  or  speci al l y- def i ned wor ds or  phr ases ar e gi ven 

t hei r  t echni cal  or  speci al  def i ni t i onal  meani ng. "   I d.  

¶7 Cont ext  and st r uct ur e of  a st at ut e ar e i mpor t ant  t o 

t he meani ng of  t he st at ut e.   I d. ,  ¶46.   " Ther ef or e,  st at ut or y 

l anguage i s i nt er pr et ed i n t he cont ext  i n whi ch i t  i s  used;  not  

i n i sol at i on but  as par t  of  a whol e;  i n r el at i on t o t he l anguage 

of  sur r oundi ng or  c l osel y- r el at ed st at ut es;  and r easonabl y,  t o 

avoi d absur d or  unr easonabl e r esul t s. "   I d.   Mor eover ,  t he 

" [ s] t at ut or y l anguage i s r ead wher e possi bl e t o gi ve r easonabl e 
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ef f ect  t o ever y wor d,  i n or der  t o avoi d sur pl usage. "   I d.   " A 

st at ut e' s pur pose or  scope may be r eadi l y appar ent  f r om i t s 

pl ai n l anguage or  i t s r el at i onshi p t o sur r oundi ng or  c l osel y-

r el at ed st at ut es——t hat  i s,  f r om i t s cont ext  or  t he st r uct ur e of  

t he st at ut e as a coher ent  whol e. "   I d. ,  ¶49.  

¶8 " ' I f  t hi s pr ocess of  anal ysi s y i el ds a pl ai n,  c l ear  

st at ut or y meani ng,  t hen t her e i s no ambi gui t y,  and t he st at ut e 

i s appl i ed accor di ng t o t hi s ascer t ai nment  of  i t s  meani ng. ' "   

I d. ,  ¶46 ( c i t at i on omi t t ed) .   I f  st at ut or y l anguage i s  

unambi guous,  we do not  need t o consul t  ext r i nsi c sour ces of  

i nt er pr et at i on.   I d.     

¶9 The t wo i ssues pr esent ed i n t hi s case r equi r e us t o 

i nt er pr et  Wi s.  St at .  § 26. 21( 1)  and r el at ed st at ut es.   We 

addr ess bot h i ssues i n det ai l  bel ow.    

¶10 Wi sconsi n St at .  § 26. 21,  " Ci v i l  l i abi l i t y  f or  f or est  

f i r es, "  pr ovi des:  

( 1)  I n addi t i on t o t he penal t i es pr ovi ded i n s.  
26. 20,  t he Uni t ed St at es,  t he st at e,  t he count y or  
pr i vat e owner s,  whose pr oper t y i s i nj ur ed or  dest r oyed 
by f or est  f i r es,  may r ecover ,  i n a c i v i l  act i on,  
doubl e t he amount  of  damages suf f er ed,  i f  t he f i r es 
occur r ed t hr ough wi l l f ul ness,  mal i ce or  negl i gence.   
I n a c i v i l  act i on,  a cour t  may awar d r easonabl e cost s 
f or  l egal  r epr esent at i on t o pr ovi de owner s r ecover i ng 
damages under  t hi s subsect i on.  

( 2)  Per sons causi ng f i r es i n v i ol at i on of  t hi s 
chapt er  shal l  be l i abl e t o t he st at e i n an act i on f or  
debt ,  t o t he f ul l  amount  of  al l  damages done t o t he 
st at e l ands and f or  al l  expenses i ncur r ed by t he t owns 
f i ght i ng f or est  f i r es and shal l  be l i abl e t o 
muni ci pal i t i es i n an act i on f or  debt ,  t o t he f ul l  
amount  of  al l  damages t o t he muni ci pal  l ands and f or  
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al l  expenses i ncur r ed by t he muni ci pal i t i es f i ght i ng 
such f i r es.  

¶11 Wi sconsi n St at .  § 26. 20,  " Fi r e pr ot ect i on devi ces, "  

i ncl udes a number  of  subsect i ons per t ai ni ng t o act i ons t hat  must  

be t aken by t hose cor por at i ons t hat  oper at e on or  mai nt ai n a 

r ai l way. 7  Subsect i on ( 9)  of  Wi s.  St at .  § 26. 20,  " Penal t y, "  

pr ovi des:  

( a)  Any cor por at i on,  by i t s of f i cer s,  agent s,  or  
empl oyees,  v i ol at i ng t hi s sect i on,  shal l  f or f ei t  not  
mor e t han $500.  

( b)  Any cor por at i on,  by i t s of f i cer s,  agent s or  
empl oyees,  wi l l f ul l y  v i ol at i ng t hi s sect i on shal l  be 
f i ned not  mor e t han $1, 000.  

( c)  Any conduct or ,  i ndi v i dual  i n char ge of  a 
t r ai n or  of f i cer ,  agent  or  empl oyee of  a r ai l way who 
vi ol at es t hi s sect i on shal l  f or f ei t  not  mor e t han 
$500.  

A.  Appl i cabi l i t y  of  Wi s.  St at .  § 26. 21( 1)  t o Mar kel  

¶12 Mar kel  ar gues t hat  Wi s.  St at .  § 26. 21( 1)  does not  

appl y t o al l  t or t f easor s,  but  r at her ,  i t  ar gues t hat  t he st at ut e 

appl i es onl y t o t hose t or t f easor s who vi ol at e Wi s.  St at .  

§ 26. 20,  i . e. ,  r ai l r oad cor por at i ons.   Si nce no r ai l r oad 

cor por at i on i s i nvol ved i n t hi s case,  Mar kel  ar gues t hat  i t  

                                                 
7 Whi l e not hi ng speci f i cal l y l i mi t s Wi s.  St at .  § 26. 20 t o 

onl y r ai l r oad cor por at i ons,  most  of  t he st at ut or y pr ovi s i ons i n 
§ 26. 20 i nvol ve onl y t hose who oper at e on or  mai nt ai n a r ai l way.   
However ,  Wi s.  St at .  § 26. 20( 3)  does appl y t o donkey,  t r act i on,  
and por t abl e engi nes,  whi ch i ndi cat es a br oader  const r uct i on 
t han j ust  r ai l r oads except  t hat  any " appeal "  r egar di ng 
subsect i on ( 3)  i s t o be deci ded by t he commi ssi oner  of  
r ai l r oads.   Subsect i on ( 8)  al so seems t o cont empl at e an 
appl i cat i on t hat  i s not  l i mi t ed t o r ai l r oad cor por at i ons,  but  
l ocomot i ves ar e r ef er enced i n t hi s subsect i on as wel l .   
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cannot  be penal i zed under  § 26. 21( 1) .   Mar kel  r easons t hat  

§ 26. 21( 1)  i s l i mi t ed by § 26. 20 because § 26. 21( 1)  st at es " [ i ] n 

addi t i on t o t he penal t i es pr ovi ded i n s.  26. 20. "   Mar kel  al so 

asser t s t hat  ot her  por t i ons of  chapt er  26,  Wi sconsi n case l aw,  

and t he st at ut e' s l egi s l at i ve hi st or y al l  suppor t  t he 

i nt er pr et at i on t hat  § 26. 21( 1)  appl i es onl y t o r ai l r oad 

cor por at i ons.   Her i t age Far ms,  on t he ot her  hand,  ar gues t hat  

§ 26. 21( 1)  appl i es t o al l  t or t f easor s.   Her i t age Far ms r easons 

t hat  not hi ng i n t he st at ut or y pr ovi s i on speci f i cal l y l i mi t s t he 

st at ut e' s scope t o a speci f i c  c l ass of  t or t f easor  such as 

r ai l r oad cor por at i ons,  and t o appl y § 26. 21( 1)  i n such a manner  

woul d l ead t o absur d r esul t s.   Her i t age Far ms suppor t s i t s 

i nt er pr et at i on by r el y i ng on t he l egi s l at i ve hi s t or y,  hi st or i cal  

cont ext ,  and t he Wi sconsi n Depar t ment  of  Nat ur al  Resour ces'  

( DNR)  concl usi on t hat  § 26. 21( 1)  i s not  l i mi t ed t o a speci f i c 

c l ass of  t or t f easor .  

¶13 We agr ee wi t h Her i t age Far ms,  and as a r esul t ,  we 

r ever se t he cour t  of  appeal s '  deci s i on.   We concl ude t hat  Wi s.  

St at .  § 26. 21( 1)  i s not  l i mi t ed t o a speci f i c  c l ass of  

t or t f easor  such as a r ai l r oad cor por at i on,  and a v i ol at i on under  

Wi s.  St at .  § 26. 20 i s not  a pr er equi s i t e f or  appl y i ng 

§ 26. 21( 1) .   The f ol l owi ng f our  r easons suppor t  our  concl usi on.  

¶14 Fi r st ,  t he t ext  of  Wi s.  St at .  § 26. 21( 1)  does not  

l i mi t  t hat  st at ut e' s appl i cat i on t o r ai l r oad cor por at i ons.   To 

i nt er pr et  t he s t at ut e consi st ent  wi t h Mar kel ' s  ar gument  woul d 

r equi r e us t o i nser t  wor ds i nt o t he st at ut e.   Mar kel  ar gues as 

t hough t he phr ase " r ai l r oad cor por at i on"  was i nser t ed as 
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f ol l ows:  " I n addi t i on t o t he penal t i es pr ovi ded i n s.  26. 20,  t he 

Uni t ed St at es,  t he st at e,  t he count y or  pr i vat e owner s,  whose 

pr oper t y i s i nj ur ed or  dest r oyed by f or est  f i r es [ caused by a 

r ai l r oad cor por at i on] ,  may r ecover ,  i n a c i v i l  act i on .  .  .  . " 8  

Because t he l egi s l at ur e di d not  so l i mi t  t he appl i cat i on of  

§ 26. 21( 1)  t o r ai l r oad cor por at i ons,  we wi l l  not  i nser t  t hose 

wor ds i nt o t he st at ut e t o cr eat e such a r esul t . 9 

                                                 
8 We use " r ai l r oad cor por at i on"  r at her  t han " v i ol at or  of  

§ 26. 20"  because t he def endant s i n t hi s case ar gue t hat  
§ 26. 21( 1)  appl i es onl y t o r ai l r oad cor por at i ons.   I n t hi s case 
we need not  r each t he det er mi nat i on of  whet her  Wi s.  St at .  
§ 26. 20 appl i es onl y t o r ai l r oads.   

9 See St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Count y,  
2004 WI  58,  ¶39,  271 Wi s.  2d 633,  681 N. W. 2d 110 ( c i t i ng t o t he 
Uni t ed St at es Supr eme Cour t ,  Connect i cut  Nat ' l  Bank v.  Ger mai n,  
503 U. S.  249,  253- 54 ( 1992) ,  asser t i ng t hat  " [ w] e have st at ed 
t i me and agai n t hat  cour t s must  pr esume t hat  a l egi s l at ur e says 
i n a st at ut e what  i t  means and means i n a st at ut e what  i t  says 
t her e. " ) ;  2A Nor man J.  Si nger  & J. D.  Shambi e Si nger ,  Sut her l and 
St at ut es and St at ut or y Const r uct i on ( 7t h ed.  2007)  ( § 46: 3,  
" ' Expr essed'  i nt ent , "  st at i ng " [ w] hat  a l egi s l at ur e says i n t he 
t ext  of  a st at ut e i s consi der ed t he best  evi dence of  t he 
l egi s l at i ve i nt ent  or  wi l l " ;  § 46: 6,  " Each wor d gi ven ef f ect , "  
st at i ng " i t  i s  al so t he case t hat  ever y wor d excl uded f r om a 
st at ut e must  be pr esumed t o have been excl uded f or  a pur pose" ;  
§ 47: 23,  " Expr essi o uni us est  excl usi o al t er i us, "  st at i ng " wher e 
a f or m of  conduct ,  .  .  .  t her e i s an i nf er ence t hat  al l  
omi ssi ons shoul d be under st ood as excl usi ons" ;  § 47: 38,  
" I nser t i on of  wor ds, "  st at i ng " [ i ] n const r ui ng a st at ut e,  i t  i s  
al ways saf er  not  t o add t o or  subt r act  f r om t he l anguage of  a 
st at ut e unl ess i mper at i vel y r equi r ed t o make i t  a r at i onal  
st at ut e" )  ( i nt er nal  punct uat i on and f oot not es omi t t ed) .  
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¶15 Second,  t he st at ut or y hi st or y10 of  Wi s.  St at .  

§ 26. 21( 1)  suppor t s t he i nt er pr et at i on t hat  t he cur r ent  ver si on 

of  § 26. 21( 1)  i s not  l i mi t ed t o r ai l r oad cor por at i ons and does 

not  r equi r e a v i ol at i on of  Wi s.  St at .  § 26. 20 i n or der  t o be 

appl i ed.   Bef or e 1977,  t he t wo st at ut or y  sect i ons wer e 

speci f i cal l y l i nked t oget her  by t he phr ase " such f i r es. "   The 

1905 ver si on of  § 26. 21( 1)  al l owed r ecover y of  addi t i onal  

penal t i es f or  t hose f i r es——" such f i r es" ——whi ch wer e a v i ol at i on 

of  t he 1905 ver s i on of  § 26. 20.   The 1905 ver si on of  § 26. 21( 1) ,  

" Ci v i l  l i abi l i t y  f or  f or est  f i r es"  r ead as f ol l ows:  

I n addi t i on t o t he penal t i es pr ovi ded i n [ sect i on 
1494- 57] ,  t he Uni t ed St at es,  t he st at e,  t he count y or  
pr i vat e owner s,  whose pr oper t y i s i nj ur ed or  dest r oyed 
by such f i r es,  may r ecover  .  .  .  .  

Wi s.  St at .  § 1494- 58 ( Supp.  1906)  ( emphasi s added) .   Because t he 

l egi s l at i on at  t hat  t i me r ef er r ed t o " such f i r es, "  t he 

l egi s l at ur e had l i mi t ed t he appl i cabi l i t y  of  t he 1905 ver si on of  

§ 26. 21( 1)  t o f i r es t hat  qual i f i ed as a § 26. 2011 v i ol at i on.   
                                                 

10 By st at ut or y hi st or y,  we ar e r ef er r i ng t o t he pr evi ousl y 
enact ed ver si ons of  t he st at ut e,  whi ch have been subsequent l y 
amended by t he l egi s l at ur e.   Wi sconsi n St at .  § 26. 21( 1)  was 
or i gi nal l y enact ed i n 1905;  see § 18,  ch.  264,  Laws of  1905.   I t  
was r ef er enced as Wi s.  St at .  § 1494- 58;  see Wi s.  St at .  ch.  61,  
§ 1494- 58 ( Supp.  1906) .   Revi s i ons r el evant  t o t hi s appeal  wer e 
made i n 1927 and 1977.   Wi sconsi n St at .  § 26. 20,  was enact ed i n 
1905;  see § 17,  ch.  276,  Laws of  1905.   I t  was r ef er enced as 
Wi s.  St at .  § 1494- 57;  see Wi s.  St at .  ch.  61,  § 1494- 57 ( Supp.  
1906) .    

11 The 1905 ver si on of  Wi s.  St at .  § 26. 20 was appl i cabl e t o 
mor e t han j ust  r ai l r oad cor por at i ons.   Sect i on 1494- 57 appl i ed 
t o " any l oggi ng l ocomot i ve,  donkey or  t hr eshi ng engi ne,  r ai l way 
l ocomot i ve and al l  ot her  engi nes,  boi l er s,  and l ocomot i ves. "   
See Wi s.  St at .  ch.  61,  § 1494- 57 ( Supp.  1906) .   Ot her  
subsect i ons r ef er r ed pr i mar i l y t o r ai l r oad cor por at i ons.    
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Ther ef or e,  t hose t wo sect i ons wer e l i nked t oget her  unt i l  1977 

when t he " such f i r es"  l anguage was r emoved by t he l egi s l at ur e 

and r epl aced wi t h t he br oader  t er m,  " f or est  f i r es. " 12  We must  

gi ve def er ence t o t hat  l egi s l at i ve act i on.   The 1977 r evi s i ons 

t hat  r emoved t he " such f i r es"  l anguage el i mi nat ed t he 

qual i f i cat i on t hat  t he f i r es be a v i ol at i on of  § 26. 20 and t hus 

expanded t he penal t y pr ovi s i on t o i ncl ude t hose who cause a 

f or est  f i r e r egar dl ess of  whet her  t he f i r e was a v i ol at i on of  

t he pr ecedi ng sect i on.   Wi sconsi n St at .  § 26. 21( 1)  i s no l onger  

l i mi t ed i n i t s appl i cat i on t o " such f i r es"  t hat  qual i f y as a 

§ 26. 20 vi ol at i on,  and as a r esul t ,  a § 26. 20 vi ol at i on i s no 

l onger  a pr er equi s i t e f or  appl y i ng § 26. 21( 1) .   Consequent l y,  

whet her  § 26. 20 i s l i mi t ed t o f i r es caused by r ai l r oad 

cor por at i ons i s i r r el evant  t o our  det er mi nat i on s i nce t hat  

st at ut e st ands al one and § 26. 21( 1)  has a br oader  appl i cat i on t o 

t hose who cause a f or est  f i r e.  

¶16 Thi r d,  i f  t he l egi s l at ur e meant  t o l i mi t  Wi s.  St at .  

§ 26. 21( 1) ' s appl i cat i on t o onl y v i ol at or s of  Wi s.  St at .  

§ 26. 20,  t hen § 26. 21( 1)  woul d have been mor e appr opr i at el y 

i nser t ed i n § 26. 20.   Sect i on 26. 20 has i t s own penal t y sect i on.   

                                                 
12 See Wi s.  St at .  § 26. 21( 1)  ( 1977- 78) .   We al so not e t hat  

" f or est  f i r e, "  whi ch i s r ef er enced i n Wi s.  St at .  § 26. 21( 1) ,  i s  
def i ned br oadl y under  Wi s.  St at .  § 26. 01( 2)  ( 2001- 02) .   " ' For est  
f i r e'  means uncont r ol l ed,  wi l d,  or  r unni ng f i r es occur r i ng on 
f or est ,  mar sh,  f i el d,  cut over ,  or  ot her  l ands or  i nvol v i ng f ar m,  
c i t y,  or  v i l l age pr oper t y and i mpr ovement s i nc i dent al  t o t he 
uncont r ol l ed,  wi l d,  or  r unni ng f i r es occur r i ng on f or est ,  mar sh,  
f i el d,  cut over ,  or  ot her  l ands. "   See Wi s.  St at .  § 26. 01( 2) .   
Thi s br oad def i ni t i on i s i nconsi st ent  wi t h Mar kel ' s nar r ow 
const r uct i on of  § 26. 21( 1) .   
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See Wi s.  St at .  § 26. 20( 9) .   I f ,  as Mar kel  ar gues,  § 26. 20 i s 

l i mi t ed t o r ai l r oad cor por at i ons and must  be vi ol at ed i n or der  

f or  § 26. 21( 1)  t o appl y,  t hen t he l egi s l at ur e l i kel y woul d have 

pl aced § 26. 21( 1)  i n t he penal t y subsect i on of  § 26. 20 i nst ead 

of  cr eat i ng a st and al one pr ovi s i on.   We gi ve def er ence t o t he 

l egi s l at ur e' s act i on.  

¶17 Four t h,  al t hough not  det er mi nat i ve,  we f i nd i t  

s i gni f i cant  t hat  t he DNR has concl uded Wi s.  St at .  § 26. 21( 1)  

appl i es t o al l  t or t f easor s and not  j ust  r ai l r oads.   For  exampl e,  

t he bur ni ng per mi t ,  whi ch was i ssued by t he DNR i n t hi s case,  

cont ai ns t he f ol l owi ng war ni ng:  " I f  your  f i r e escapes and 

becomes a f or est  f i r e you can be char ged f or  al l  cost s of  

ext i ngui shi ng t he f i r e and,  i n c i v i l  act i on,  may be char ged f or  

t wi ce t he val ue of  any pr oper t y damaged or  dest r oyed. "   The DNR 

has had t he oppor t uni t y t o consi der  Wi sconsi n' s f or est r y  

pr ovi s i ons and under st ands t he hi st or y of  f or est  f i r es and 

t i mber  i n t hi s st at e.   As a r esul t ,  we f i nd i t  s i gni f i cant  t hat  

t he DNR has det er mi ned t hat  t he st at ut e appl i es t o al l  

t or t f easor s r at her  t han j ust  r ai l r oad cor por at i ons.  

¶18 Mar kel ,  however ,  makes sever al  ar gument s i n suppor t  of  

l i mi t i ng Wi s.  St at .  § 26. 21( 1)  t o onl y t hose who vi ol at e Wi s.  

St at .  § 26. 20——pr i mar i l y r ai l r oad cor por at i ons.   Mar kel  asser t s 

t hat  t he phr ase i n § 26. 21( 1) ,  " [ i ] n addi t i on t o t he penal t i es 

i n s.  26. 20, "  means t hat  § 26. 21( 1)  i s l i mi t ed t o r ai l r oad 

cor por at i ons who have vi ol at ed § 26. 20.   Mar kel  ar gues t hat  t o 

r ecei ve doubl e damages under  § 26. 21( 1) ,  one must  have vi ol at ed 

§ 26. 20.   Thus,  a v i ol at i on of  § 26. 20 i s a pr er equi s i t e t o 
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r ecei v i ng t he benef i t s of  § 26. 21( 1) .   Mar kel  r el i es pr i mar i l y  

on The Amer i can Her i t age Di ct i onar y of  t he Engl i sh Language ( 4t h 

ed.  2000)  t o def i ne t he wor d " addi t i on. "   " Addi t i on, "  Mar kel  

asser t s,  means " t he act  or  pr ocess of  addi ng,  especi al l y t he 

pr ocess of  comput i ng wi t h set s of  number s so as t o f i nd t hei r  

sum"  or  " somet hi ng added,  such as a r oom or  sect i on appended t o 

a bui l di ng. "   Mar kel  t hus ar gues t hat  t he penal t i es of  

§ 26. 21( 1)  must  be added t o t hose i n § 26. 20.   

¶19 Whi l e we have of t en ut i l i zed t he di ct i onar y t o assi st  

us i n st at ut or y  i nt er pr et at i on, 13 Mar kel  f ai l s  t o def i ne t he 

cor r ect  t er m.   Mar kel  def i nes t he wor d " addi t i on, "  but  t he 

phr ase i n quest i on i s " i n addi t i on t o. " 14  Thi s phr ase means 

" [ o] ver  and above;  besi des. "   The Amer i can Her i t age Di ct i onar y 

of  t he Engl i sh Language 20 ( 3d ed.  1992) .   Thus,  t he phr ase " i n 

addi t i on t o"  does not  mean t hat  Wi s.  St at .  § 26. 21( 1)  appl i es 

onl y when i t  i s  bei ng added t o penal t i es under  Wi s.  St at .  

§ 26. 20.   Rat her ,  t he phr ase " i n addi t i on t o"  means besi des t he 

                                                 
13 St at e v.  Sampl e,  215 Wi s.  2d 487,  499- 500,  573 N. W. 2d 187 

( 1998)  ( concl udi ng t hat  a di ct i onar y may be ut i l i zed t o gui de 
t he meani ng of  common and or di nar y wor ds) ;  See Kal al ,  271 
Wi s.  2d 633,  ¶54 ( ut i l i z i ng a di ct i onar y def i ni t i on) .  

14 See Kal al ,  271 Wi s.  2d 633,  ¶49 ( st at i ng t hat  " [ m] any 
wor ds have mul t i pl e di ct i onar y def i ni t i ons;  t he appl i cabl e 
def i ni t i on depends upon t he cont ext  i n whi ch t he wor d i s used" ) .  
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penal t i es pr ovi ded i n § 26. 20,  t he penal t i es of  § 26. 21( 1)  may 

al so be appl i cabl e. 15 

¶20 The phr ase " i n addi t i on t o, "  however ,  does ser ve a 

usef ul  pur pose.   As a pr i nci pl e of  st at ut or y i nt er pr et at i on,  a 

speci f i c  st at ut e gener al l y pr evai l s over  a gener al  st at ut e.   

St at e v.  Ant hony D. B. ,  2000 WI  94,  ¶11,  237 Wi s.  2d 1,  614 

N. W. 2d 435.   I f  t he l anguage " i n addi t i on t o"  di d not  appear  i n 

Wi s.  St at .  § 26. 21,  a v i ol at or  of  Wi s.  St at .  § 26. 20 coul d 

asser t  t hat  t he onl y damages or  penal t i es appl i cabl e t o i t  woul d 

be t hose i n t he speci f i c  st at ut e of  § 26. 20. 16  I t  seems count er -

i nt ui t i ve t hat  t he l egi s l at ur e woul d have i nt ended t o l i mi t  t he 

l i abi l i t y  of  one who causes a f or est  f i r e as a r esul t  of  

v i ol at i ng § 26. 20,  t o t he f or f ei t ur es l i s t ed i n t he speci f i c  

st at ut e of  § 26. 20.   However ,  because of  t he phr ase " i n addi t i on 

t o, "  a v i ol at or  of  § 26. 20 t hat  causes a f or est  f i r e may al so be 

subj ect ed t o doubl e damages and at t or ney f ees pur suant  t o 

§ 26. 21( 1)  and i s not  l i mi t ed t o onl y t hose penal t i es i n 

§ 26. 20.    

                                                 
15 The di ssent  st at es t hat  " a pl ai nt i f f  empl oyi ng § 26. 21( 1)  

coul d never  obt ai n damages t hat  ar e ' [ i ] n addi t i on t o t he 
penal t i es pr ovi ded i n s.  26. 20'  i f  t he conduct  t hat  caused t he 
f i r e di d not  v i ol at e § 26. 20,  t her eby per mi t t i ng t he St at e t o 
assess a penal t y under  § 26. 20. "   See di ssent ,  ¶56.   Accor di ng 
t o t he di ssent ' s l ogi c,  t he " i n addi t i on t o t he penal t y"  
l anguage r eal l y r eads " when t her e i s a v i ol at i on of  § 26. 20. "   
That  i s not  a pl ai n l anguage r eadi ng of  t he st at ut e.   

16 Whi l e t hi s ar gument  was not  made by t he def endant s i n 
t hi s case,  i t  i s  st i l l  r el evant  t o addr ess.   A s i mi l ar  ar gument  
was made successf ul l y i n Mi ssour i ,  K.  & T.  Ry.  Co.  v.  Jackson,  
174 F. 2d 297,  301- 02 ( 10t h Ci r .  1949) .  
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¶21 Mar kel  al so ar gues t hat  Wi s.  St at .  § 26. 21( 1)  i s 

l i mi t ed t o r ai l r oad cor por at i ons because Wi s.  St at .  § 26. 14 i s  

not  ment i oned i n § 26. 21( 1) ,  and § 26. 14 addr esses al l  c i v i l  

l i abi l i t y  r at her  t han j ust  ci v i l  l i abi l i t y  of  r ai l r oads. 17  

Mar kel ' s r el i ance on § 26. 14 i s unper suasi ve because t he 1905 

ver si on of  § 26. 21( 1)  was cr eat ed over  20 year s bef or e § 26. 14 

was cr eat ed i n 1927,  and as a r esul t ,  i t  i s  not  sur pr i s i ng t hat  

§ 26. 14 i s not  r ef er enced i n § 26. 21( 1) .   Fur t her mor e,  i f  

§ 26. 21( 1)  was l i mi t ed t o v i ol at i ons of  § 26. 20,  one who i s 

l i abl e f or  damages under  § 26. 14 coul d t hen escape t he penal t i es 

of  § 26. 21( 1) .   However ,  t he l egi s l at ur e chose t he phr ase 

" f or est  f i r es, "  i n bot h st at ut es i nst ead of  l i mi t i ng ei t her  

st at ut e.   Ther e i s s i mpl y no i ndi cat i on t hat  t he l egi s l at ur e 

i nt ended as Mar kel  suggest s.  

¶22 Mar kel  r el i es on Ki mber l y- Cl ar k Cor p.  v.  Publ i c 

Ser vi ce Commi ssi on of  Wi sconsi n t o asser t  t hat  " ' wher e a st at ut e 

                                                 
17 Wi sconsi n St at .  § 26. 14,  " For est  f i r es,  aut hor i t y of  f i r e 

f i ght er s,  compensat i on,  penal t i es,  c i v i l  l i abi l i t y"  pr ovi des i n 
par t :  

( 9) ( a)  Not hi ng i n t hi s chapt er  shal l  be const r ued 
as af f ect i ng t he r i ght  t o damages.   The l i abi l i t y  of  
per sons f or  damages i s not  l i mi t ed t o t he dest r uct i on 
of  mer chant abl e t i mber  but  may al so i ncl ude t he val ue 
of  young or  i mmat ur e f or est  gr owt h.  

( b)  Any per son who set s a f i r e on any l and and 
al l ows such f i r e t o escape and become a f or est  f i r e 
shal l  be l i abl e f or  al l  expenses i ncur r ed i n t he 
suppr essi on of  t he f i r e by t he st at e or  t own i n whi ch 
t he f i r e occur r ed.   An act i on under  t hi s par agr aph 
shal l  be commenced wi t hi n t he t i me pr ovi ded by s.  
893. 91 or  be bar r ed.  
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wi t h r espect  t o one subj ect  cont ai ns a gi ven pr ovi s i on,  t he 

omi ssi on of  such pr ovi s i on f r om a si mi l ar  st at ut e concer ni ng a 

r el at ed subj ect  i s  s i gni f i cant  i n showi ng t hat  a di f f er ent  

i nt ent i on exi st ed. ' "   Ki mber l y- Cl ar k,  110 Wi s.  2d 455,  463,  329 

N. W. 2d 143 ( 1983)  ( c i t i ng St at e v.  Wel kos,  14 Wi s.  2d 186,  192,  

109 N. W. 2d 889 ( 1961)  ( emphasi s added) ) .   Because,  Mar kel  

ar gues,  subsect i on ( 2)  of  Wi s.  St at .  § 26. 21 " c l ear l y 

encompasses al l  v i ol at i ons of  chapt er  26, "  and subsect i on ( 1)  

does not  cont ai n such br oad l anguage,  t he t wo pr ovi s i ons have a 

di f f er ent  scope.   Thus,  accor di ng t o Mar kel ,  subsect i on ( 1) ,  

unl i ke subsect i on ( 2) ,  appl i es onl y t o r ai l r oad cor por at i ons.   

Wi sconsi n St at .  § 26. 21( 2)  pr ovi des:  

Per sons causi ng f i r es i n v i ol at i on of  t hi s 
chapt er  shal l  be l i abl e t o t he st at e i n an act i on f or  
debt ,  t o t he f ul l  amount  of  al l  damages done t o t he 
st at e l ands and f or  al l  expenses i ncur r ed by t he t owns 
f i ght i ng f or est  f i r es and shal l  be l i abl e t o 
muni ci pal i t i es i n an act i on f or  debt ,  t o t he f ul l  
amount  of  al l  damages t o t he muni ci pal  l ands and f or  
al l  expenses i ncur r ed by t he muni ci pal i t i es f i ght i ng 
such f i r es.  

¶23 Whi l e t he pr i nci pl e r el i ed upon by Mar kel  i s  an 

i mpor t ant  t ool  of  st at ut or y i nt er pr et at i on,  i t  i s  not  hel pf ul  i n 

t hi s case because of  t he di f f er ences bet ween t he t wo subsect i ons 

of  Wi s.  St at .  § 26. 21.   Subsect i on ( 1)  i s dr af t ed f r om t he 

per spect i ve of  who may br i ng an act i on,  and subsect i on ( 2)  i s 

dr af t ed f r om t he per spect i ve of  who i s t he t or t f easor .   Thi s 

pl ai n r eadi ng of  t he subsect i ons l eads us t o quest i on t he 

pur por t ed " s i mi l ar i t y"  of  t he pr ovi s i ons,  and t hus,  t he 

appl i cat i on of  t hi s pr i nci pl e of  st at ut or y i nt er pr et at i on i s not  
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appr opr i at e i n t hi s case.   Mor eover ,  i t  seems pecul i ar  t hat  t wo 

subsect i ons of  t he same sect i on woul d i mpl i c i t l y  var y so gr eat l y 

i n scope but  not  do so mor e expl i c i t l y .   Ther ef or e,  we do not  

f i nd Mar kel ' s r el i ance on t hi s pr i nci pl e per suasi ve i n t he case 

at  hand.  

¶24 Fi nal l y,  Mar kel  ar gues t hat  t he t hr ee cases " t o have 

ever  c i t ed Wi s.  St at .  § 26. 21( 1) , "  or  any pr edecessor  t o t hat  

st at ut e,  wer e al l  l awsui t s i nvol v i ng r ai l r oad cor por at i ons,  and 

t hus,  t hi s i s f ur t her  pr oof  t hat  § 26. 21( 1)  appl i es onl y t o 

r ai l r oad cor por at i ons.   Mar kel  r el i es on Bonnel l  v.  Chi cago,  St .  

Paul ,  Mi nneapol i s & Omaha Rai l way Co. ,  158 Wi s.  153,  147 N. W.  

1046 ( 1914) ,  Al l ent on Vol unt eer  Fi r e Depar t ment  v.  Soo Li ne 

Rai l r oad Co. ,  372 F.  Supp.  422 ( E. D.  Wi s.  1974) ,  and Town of  

Howar d v.  Soo Li ne Rai l r oad Co. ,  63 Wi s.  2d 500,  217 N. W. 2d 329 

( 1974) .    

¶25 However ,  Mar kel ' s r el i ance on t hese cases i s 

unper suasi ve f or  t wo r easons.    

¶26 Fi r st ,  al l  of  t hese cases wer e deci ded bef or e t he 

l egi s l at ur e' s 1977 r evi s i ons.   Recal l  t hat  t he l egi s l at ur e act ed 

i n 1977 t o r emove t he " such f i r es"  l anguage f r om Wi s.  St at .  

§ 26. 21( 1)  and r epl ace i t  wi t h t he br oader  l anguage " f or est  

f i r es. "   Thus,  a r easonabl e i nt er pr et at i on pr i or  t o 1977 was 

t hat  r ecover y under  § 26. 21( 1)  was l i mi t ed t o s i t uat i ons wher e a 

f i r e occur r ed due t o a v i ol at i on of  Wi s.  St at .  § 26. 20 and " such 

f i r es"  caused by a r ai l r oad cor por at i on,  gi ven most  of  t he 

pr edecessor  st at ut e appl i ed onl y t o r ai l r oad cor por at i ons.   
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Thus,  i t  makes sense t hat  t hese cases bef or e 1977 i nvol ved 

r ai l r oad cor por at i ons.   

¶27 Second,  none of  t hese cases ci t ed by Mar kel  concl ude 

t hat  Wi s.  St at .  § 26. 21( 1)  i s speci f i cal l y l i mi t ed t o r ai l r oad 

cor por at i ons.   Rat her ,  t hese cases r ef er ence § 26. 21( 1)  f or  

ot her  r easons.   See Bonnel l ,  158 Wi s.  at  161 ( concl udi ng t hat  

t he 1905 ver si on of  § 26. 21( 1)  r equi r ed a showi ng of  gr oss 

negl i gence,  but  t her e i s no comment ar y on a l i mi t at i on t o onl y 

r ai l r oads) ;  Al l ent on,  372 F.  Supp.  at  423 ( concl udi ng t hat  

§ 26. 21( 1)  does not  per mi t  r ecover y of  f i r ef i ght i ng expenses i f  

a c l ai mant  i s not  t he owner  of  t he pr oper t y,  but  t her e i s no 

comment ar y on a l i mi t at i on t o onl y r ai l r oads) ;  Town of  Howar d,  

63 Wi s.  2d at  503- 04 ( concl udi ng t hat  § 26. 21 at  t hat  t i me di d 

not  per mi t  a t own t o r ecover  cost s,  but  t her e i s  no comment ar y 

on a l i mi t at i on t o onl y r ai l r oads) .   Thus,  whi l e t hese cases 

i nvol ve r ai l r oad cor por at i ons,  t hey ar e not  bi ndi ng pr ecedent  

concer ni ng t he i ssue now bef or e t hi s cour t .   

¶28 Accor di ngl y,  we concl ude t hat  r ecover y under  Wi s.  

St at .  § 26. 21( 1)  i s not  l i mi t ed t o a speci f i c  c l ass of  

t or t f easor  such as r ai l r oad cor por at i ons,  and a v i ol at i on under  

Wi s.  St at .  § 26. 20 i s not  a pr er equi s i t e f or  t he appl i cabi l i t y  

of  § 26. 21( 1) .    

¶29 As a pr act i cal  mat t er ,  i t  makes sense t hat  t he 

l egi s l at ur e woul d choose t o sever el y puni sh al l  f or est  f i r e 

st ar t i ng t or t f easor s r at her  t han j ust  r ai l r oads,  gi ven t he 

i mpor t ance of  f or est s and ecol ogy i n t hi s st at e.   Our  f or est s 

ar e i mpor t ant  not  onl y t o t hose who enj oy r ecr eat i onal  
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act i v i t i es and hunt i ng,  but  t hey ar e al so i mpor t ant  t o our  

ecol ogy and our  economy.  

¶30 The peopl e of  Wi sconsi n have t r adi t i onal l y val ued our  

f or est s.   Cl ear l y,  Wi sconsi n' s f or est s have l ong pr ovi ded many 

oppor t uni t i es f or  r ecr eat i onal  act i v i t i es,  such as hunt i ng,  

f i shi ng,  and hi k i ng.   See Wi s.  Car t ogr apher s '  Gui l d,  Wi sconsi n' s 

Past  and Pr esent :  A Hi st or i cal  At l as 60- 61 ( 1998) ;  see al so 

Mar t i n Hi nt z,  Hi k i ng Wi sconsi n ( 1997)  ( i dent i f y i ng t he many 

par ks wi t h hi k i ng t r ai l s,  canoei ng,  and ot her  out door  

act i v i t i es) ;  Rober t  C.  Wi l l gi ng,  On The Hunt :  The Hi st or y Of  

Deer  Hunt i ng I n Wi sconsi n ( 2008) .   Addi t i onal l y,  Wi sconsi n' s 

t i mber  i ndust r y has been a s i gni f i cant  sour ce of  commer ci al  

act i v i t y s i nce t he 1830s.   See Wi s.  Car t ogr apher s '  Gui l d,  supr a,  

at  40.   " Ti mber  put  t he young st at e of  Wi sconsi n i n t he nat i onal  

spot l i ght , "  and " [ b] et ween 1899 and 1905,  Wi sconsi n l ed t he 

nat i on i n l umber  pr oduct i on. "   I d.   

¶31 A 2004 r epor t  st at es t hat  Wi sconsi n' s f or est  pr oduct s  

i ndust r y " i s t he backbone of  Wi sconsi n' s economy. "   See Ter r y 

Mace et  al . ,  Wi sconsi n' s For est  Pr oduct s I ndust r y:  Gr ow 

Wi sconsi n Thr ough Sust ai nabl e For est r y,  Wi sconsi n Consor t i um on 

Bi obased I ndust r y,  Feb.  2004. 18  I n 2004:  Wi sconsi n was t he 

                                                 
18 Thi s r epor t  may be f ound at  ht t p: / / www. bi oeconomy. wi . gov/  

( c l i ck on " Document s"  and under  subheadi ng " Paper s"  c l i ck on 
" Oct ober  17,  2005,  For est  Pr oduct s Backgr ound Pi ece" ) .   Thi s 
websi t e i s t he homepage of  " The Consor t i um on Bi obased 
I ndust r y. "   The consor t i um was cr eat ed by Gover nor  Doyl e' s 
execut i ve or der  #101 " Rel at i ng t o t he Devel opment  and Pr omot i on 
of  Bi obased I ndust r y"  ( dat ed May 27,  2005) .    
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number  one paper - maki ng st at e i n t he nat i on and had been f or  t he 

past  50 year s;  Wi sconsi n' s f or est  pr oduct s and pr ocessi ng 

pr oduced 8. 1 per cent ,  or  $18. 7 bi l l on,  of  t he st at e' s t ot al  

i ndust r i al  out put ;  and Wi sconsi n' s f or est s suppor t ed our  t our i sm 

and r ecr eat i onal  economy cr eat i ng $5. 5 bi l l on annual l y i n 

f or est - based r ecr eat i on.   I d.    

¶32 Despi t e t he evi dent  success of  t he t i mber  i ndust r y,  

" [ i ] n t he ear l y l umber i ng days,  mor e t i mber  was l ost  t o f i r e 

t han was act ual l y har vest ed. "   See Wi s.  Car t ogr apher s '  Gui l d,  

supr a,  at  47.   " Wast ef ul  t i mber - cut t i ng pr act i ces l ed t o 

di sast r ous f or est  f i r es,  i ncl udi ng t he deadl y Pesht i go 

[ Wi sconsi n]  f i r e. "   I d.   See al so Deni se Gess & Wi l l i am Lut z,  

Fi r est or m at  Pesht i go:  A Town,  I t s Peopl e,  and t he Deadl i est  

Fi r e i n Amer i can Hi st or y ( 2002) .   " Today,  wi l df i r es st i l l  af f ect  

t he l oggi ng,  t our i sm,  and r ecr eat i onal  i ndust r i es. "   See Wi s.  

Car t ogr apher s '  Gui l d,  supr a,  at  47.    

¶33 However ,  r ai l r oad cor por at i ons have not  been t he 

si ngl e or  even t he pr edomi nant  of f ender  when i t  comes t o f or est  

f i r es.   Hi st or i cal l y t her e have been a wi de r ange of  of f ender s 

who have shoul der ed t he r esponsi bi l i t y  f or  causi ng f or est  f i r es.   

See For est  Fi r es,  by Per cent age Causes ( Wi s.  St at e Conser vat i on 

Comm' n 1935)  ( gr aph i l l ust r at i on showi ng t hat  bet ween 1920- 1933 

t he cause of  f or est  f i r es was 30 per cent  smoker s,  29 per cent  

l and cl ear i ng,  13 per cent  campf i r es,  12 per cent  ar son,  and 8 

per cent  r ai l r oads) ;  J. A.  Mi t chel l  & Nei l  LeMay,  For est  Fi r es and 

For est - Fi r e Cont r ol  i n Wi sconsi n 47- 48 ( Wi s.  St at e Conser vat i on 



No.  2007AP983   

 

21 
 

Comm' n 1952)  ( set t i ng f or t h s i mi l ar  per cent ages as c i t ed above 

f or  t he year s 1935- 1949) .    

¶34 Ear l y f or est r y l egi s l at i on al so l ends suppor t  t o t he 

concl usi on t hat  a wi de r ange of  causes have been r esponsi bl e f or  

causi ng f or est  f i r es.   See Mi t chel l  & LeMay,  supr a,  at  15- 16 

( i dent i f y i ng l egi s l at i on bet ween 1826—1895 ai med at  l i mi t i ng 

f or est  f i r es by puni shment  f or  st ar t i ng f i r es and l eavi ng t hem 

unext i ngui shed,  puni shment  f or  f i r e escapi ng one' s own l and,  

pr ohi bi t i ng bur ni ng bet ween Jul y—Oct ober ,  and r equi r i ng spar k 

pr event er s f or  many t ypes of  engi nes) .    

¶35 Accor di ngl y,  gi ven t he i mpor t ance of  t he f or est s t o 

t hi s st at e and t he f act  t hat  f or est  f i r es have not  been 

pr edomi nant l y caused by r ai l r oad cor por at i ons,  i t  makes sense 

t hat  t he l egi s l at ur e has chosen t o sever el y puni sh al l  t hose 

r esponsi bl e f or  st ar t i ng a f or est  f i r e.  

B.  Gr oss negl i gence 

¶36 Mar kel  asser t s t hat  Wi s.  St at .  § 26. 21( 1)  i s not  

appl i cabl e i n t hi s case because Her i t age Far ms di d not  pr ove 

t hat  Mar kel  act ed wi t h " gr oss negl i gence. "   Mar kel ' s ar gument  

t hat  " gr oss negl i gence"  must  be pr oven i s based on t hi s cour t ' s  

1914 deci s i on i n Bonnel l ,  whi ch i nt er pr et ed t he phr ase 

" wi l f ul ness,  mal i ce or  negl i gence"  i n t he 1905 ver si on of  

§ 26. 21( 1)  t o r equi r e " gr oss negl i gence. "   Bonnel l ,  158 Wi s.  at  

161.   Her i t age Far ms ar gues t hat  t he concept  of  gr oss negl i gence 

was el i mi nat ed i n 1962 by t hi s cour t ' s  deci s i on i n Bi el ski  v.  

Schul ze,  16 Wi s.  2d 1,  14- 19,  114 N. W. 2d 105 ( 1962) .  
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¶37 We concl ude t hat  t he pl ai n l anguage of  Wi s.  St at .  

§ 26. 21( 1)  does not  r equi r e " gr oss negl i gence. "   The r el evant  

por t i on pr ovi des i n par t :    

[ One]  may r ecover ,  i n a c i v i l  act i on,  doubl e t he 
amount  of  damages suf f er ed,  i f  t he f i r es occur r ed 
t hr ough wi l l f ul ness,  mal i ce or  negl i gence.  .  .  .  

Wi s.  St at .  § 26. 21( 1)  ( emphasi s added) .   Whi l e t hi s l anguage i s 

i dent i cal  t o t he st at ut or y l anguage i nt er pr et ed i n Bonnel l ,  

whi ch i nvol ved t he 1905 ver si on of  § 26. 21( 1) ,  see Wi s.  St at .  

§ 1494- 58 ( 1914) ,  i t  has not  been modi f i ed s i nce t hi s cour t ' s 

1962 deci s i on i n Bi el ski .    

¶38 I n 1914,  t hi s  cour t  concl uded i n Bonnel l  t hat  " gr oss 

negl i gence"  was r equi r ed under  t he 1905 ver si on of  Wi s.  St at .  

§ 26. 21( 1) .   Bonnel l ,  158 Wi s.  at  161;  see al so Wi s.  St at .  

§ 1494- 58 ( 1914) .   The cour t  st at ed t hat  " t he wor d ' negl i gence'  

i s  qual i f i ed or  modi f i ed by t he associ at ed wor ds and means such 

negl i gence as car r i es wi t h i t  an el ement  of  wi l f ul ness or  

mal i ce;  i n ot her  wor ds,  gr oss negl i gence. "   Bonnel l ,  158 Wi s.  at  

161.  

¶39 The concept  of  " gr oss negl i gence, "  however  was 

abol i shed by t hi s cour t  i n 1962.   Bi el ski ,  16 Wi s.  2d at  14- 19 

over r ul ed i n par t  on ot her  gr ounds by Wangen v.  For d Mot or  Co. ,  

97 Wi s.  2d 260,  294 N. W. 2d 437 ( 1980) .   The cour t  concl uded t hat  

" [ o] nl y by abol i shi ng t he pr esent  concept  of  gr oss negl i gence 

and consi der i ng such conduct  as or di nar y negl i gence and t r eat i ng 

i t  i n t er ms of  degr ee on a compar at i ve basi s can an equi t abl e 
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and f ai r  r esul t  be r eached i n al l  cases. "   Bi el ski ,  16 

Wi s.  2d at  17- 18.    

¶40 Whi l e t hi s abol i shment  al one woul d not  necessar i l y  

al t er  t he past  i nt er pr et at i on i n Bonnel l ,  t he l egi s l at ur e' s 

act i ons subsequent  t o our  1962 abol i shment  l ead us t o concl ude 

t hat  " gr oss negl i gence"  i s not  t he st andar d i n Wi s.  St at .  

§ 26. 21( 1) .   I n 1977,  t he l egi s l at ur e r epeal ed and r ecr eat ed 

§ 26. 21,  whi ch r esul t ed i n subst ant i ve changes and di v i di ng t he 

st at ut e i nt o t wo subsect i ons.   See § 448u,  ch.  29,  Laws of  1977 

( emphasi s added) .   We gener al l y pr esume t hat  when t he 

l egi s l at ur e enact s a st at ut e,  i t  i s  f ul l y  awar e of  t he exi st i ng 

l aws.   Count y of  Dane v.  Raci ne Count y,  118 Wi s.  2d 494,  499,  

347 N. W. 2d 622 ( Ct .  App.  1984)  ( c i t i ng Mack v.  Joi nt  Sch.  Di st .  

No.  3,  92 Wi s.  2d 476,  489,  285 N. W. 2d 604 ( 1979) ) .   As a 

r esul t ,  we pr esume t hat  t he 1977 l egi s l at ur e woul d have known 

t hat  common- l aw gr oss negl i gence was abol i shed i n 1962,  and 

t hus,  i f  t he l egi s l at ur e meant  t o r et ai n and memor i al i ze " gr oss 

negl i gence"  i t  woul d have ei t her  r emoved " negl i gence"  f r om t he 

st at ut e or  added " gr oss"  t o t he st at ut e when i t  made ot her  

subst ant i ve changes t o t he st at ut e i n 1977.  

¶41 Because t he l egi s l at ur e coul d not  have been mor e cl ear  

i n 1977 when i t  r epeal ed and r ecr eat ed Wi s.  St at .  § 26. 21,  we 

wi l l  not  now i nser t  t he wor d " gr oss"  i nt o t hi s st at ut e and we 

wi l l  not  del et e t he wor d " negl i gence"  f r om t he st at ut e.   As a 

r esul t ,  we r ej ect  Mar kel ' s ar gument  t hat  Her i t age Far ms was 

r equi r ed t o pr ove t hat  Mar kel  act ed wi t h " gr oss negl i gence. "   

The l egi s l at ur e used t he wor d " negl i gence"  i n t he st at ut e;  i t  
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di d not  add t he phr ase " gr oss negl i gence"  t o t he st at ut e.   We 

pr esume t hat  t he l egi s l at ur e cast  a wi de net  when puni shi ng 

t hose who st ar t  f or est  f i r es.   I t  pr esumabl y i nt ended t o i ncl ude 

not  onl y t hose who act  wi l l f ul l y  and mal i c i ousl y but  al so t hose 

who act  negl i gent l y.   I f  t he l egi s l at ur e di d not  i nt end t o 

i ncl ude t hose who act  negl i gent l y,  i t  coul d have del et ed t he 

wor d " negl i gence. "   I f  t he l egi s l at ur e di d i nt end t o i ncl ude 

t hose who act  negl i gent l y,  what  el se coul d i t  have done but  use 

t he wor d negl i gence?  We owe def er ence t o t hat  l egi s l at i ve 

det er mi nat i on t o puni sh t hose who set  f or est  f i r es whet her  

wi l l f ul l y ,  mal i c i ousl y or  negl i gent l y.   See supr a not e 9 

( st at i ng t he l egi s l at ur e says i n a st at ut e what  i t  means and 

means i n a st at ut e what  i t  says) .    

I V.  CONCLUSI ON 

¶42 We concl ude t hat  Wi s.  St at .  § 26. 21( 1)  i s not  l i mi t ed 

t o a speci f i c c l ass of  t or t f easor  such as a r ai l r oad 

cor por at i on,  a v i ol at i on under  Wi s.  St at .  § 26. 20 i s not  a 

pr er equi s i t e f or  t he appl i cabi l i t y  of  § 26. 21( 1) ,  and t he t er m 

" negl i gence"  i n § 26. 21( 1)  does not  r equi r e a showi ng of  " gr oss 

negl i gence. "  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  
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¶43 PATI ENCE DRAKE ROGGENSACK,  J.  (dissenting).   I  wr i t e 

separ at el y because I  have concl uded t hat  Wi s.  St at .  § 26. 20 

( 2007- 08)  est abl i shes af f i r mat i ve obl i gat i ons f or  r ai l r oads and 

ot her s who use spar k- pr oduci ng engi nes,  such as l ocomot i ve,  

donkey,  t r act i on and por t abl e engi nes,  i n ar eas t hat  may cause 

f or est  f i r es,  and t hat  Wi s.  St at .  § 26. 21( 1)  expands t he 

pot ent i al  awar d of  damages caused by f or est  f i r es,  f r om t hat  

whi ch woul d ot her wi se be per mi t t ed under  t he common l aw,  i f  t he 

f i r es ar i se because of  a f ai l ur e t o meet  an obl i gat i on set  out  

i n § 26. 20.   Because t her e i s no cl ai m t hat  any def endant  f ai l ed 

t o meet  any § 26. 20 obl i gat i on,  § 26. 21( 1)  has no appl i cat i on t o 

t he c l ai ms of  t he pl ai nt i f f s i n t hi s case.   Accor di ngl y,  I  woul d 

af f i r m t he deci s i on of  t he cour t  of  appeal s and I  r espect f ul l y 

di ssent  f r om t he maj or i t y opi ni on.    

I .   BACKGROUND 

¶44 Thi s case ar ose out  of  a f i r e t hat  t he j ur y f ound was 

set  by Jef f r ey Knaack on Mar ch 3,  2003 at  t he Lake of  t he Woods 

Campgr ound pr oper t y and was not  pr oper l y ext i ngui shed,  

per mi t t i ng i t  t o become t he Cr yst al  Lake Fi r e on Apr i l  14,  2003.   

Knaack had a bur n per mi t  i ssued by t he Depar t ment  of  Nat ur al  

Resour ces ( DNR)  t hat  per mi t t ed hi m t o l awf ul l y set  t he f i r e at  

t he Lake of  t he Woods Campgr ound.    

¶45 When t he f i r e r e- i gni t ed and became t he Cr yst al  Lake 

Fi r e,  i t  caused ext ensi ve damage t o t he pl ai nt i f f s '  pr oper t i es.   

To r ecover  t hei r  damages,  t he pl ai nt i f f s br ought  common l aw 

cl ai ms of  negl i gence,  t r espass and nui sance,  whi ch t hey t r i ed 
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bef or e a j ur y.   They succeeded on each cl ai m. 1  The j ur y awar ded 

damages i n excess of  $500, 000.    

¶46 Because t he pl ai nt i f f s al l eged t hat  t he j ur y awar d 

shoul d be doubl ed pur suant  t o Wi s.  St at .  § 26. 21( 1)  and t he 

ci r cui t  cour t  concl uded t hat  § 26. 21( 1)  di d not  appl y t o t hei r  

c l ai ms,  t he pl ai nt i f f s appeal ed t o t he cour t  of  appeal s.   The 

cour t  of  appeal s af f i r med t he ci r cui t  cour t ' s  concl usi on t hat  

§ 26. 21( 1)  di d not  appl y. 2  Her i t age Far ms,  I nc.  v.  Mar kel  I ns.  

Co. ,  2008 WI  App 46,  ¶17,  309 Wi s.  2d 217,  747 N. W. 2d 762.   

Accor di ngl y,  i t  i s  t he i nt er pr et at i on and appl i cat i on of  

§ 26. 21( 1)  t hat  i s  t he cent r al  f ocus of  t hi s r evi ew.    

I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶47 The quest i ons pr esent ed by t hi s case r equi r e t he 

i nt er pr et at i on and appl i cat i on of  Wi s.  St at .  § 26. 20 and Wi s.  

St at .  § 26. 21( 1) .   The i nt er pr et at i on and appl i cat i on of  

st at ut es pr esent  quest i ons of  l aw t hat  we r evi ew i ndependent l y  

of  t he deci s i ons pr evi ousl y made by t he c i r cui t  cour t  and t he 

                                                 
1 Al t hough t he pl ai nt i f f s ar gue i n t hei r  br i ef s t hat  t hey 

may al so have a br each of  cont r act  c l ai m based on t he bur n 
per mi t  t he DNR i ssued t o Knaack,  no br each of  cont r act  c l ai m was 
submi t t ed t o t he j ur y.   Accor di ngl y,  i t  i s  not  an i ssue t hat  I  
wi l l  addr ess her e.   

2 The cour t  of  appeal s concl uded t hat  Wi s.  St at .  § 26. 21( 1)  
appl i es onl y t o r ai l r oads.   Her i t age Far ms,  I nc.  v.  Mar kel  I ns.  
Co. ,  2008 WI  App 46,  ¶17,  309 Wi s.  2d 217,  747 N. W. 2d 762.   As 
wi l l  become appar ent  i n t hi s di ssent ,  I  concl ude t hat  § 26. 21( 1)  
appl i es when an af f i r mat i ve obl i gat i on set  out  i n Wi s.  St at .  
§ 26. 20 has not  been met .   I t  i s  not  necessar y t o deci de whet her  
r ai l r oads ar e t he onl y per sons f or  whom § 26. 20 est abl i shes 
af f i r mat i ve obl i gat i ons.     
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cour t  of  appeal s,  but  benef i t i ng f r om t hei r  anal yses.   Mar der  v.  

Bd.  of  Regent s of  t he Uni v.  of  Wi s.  Sys. ,  2005 WI  159,  ¶19,  286 

Wi s.  2d 252,  706 N. W. 2d 110.    

B.  St at ut or y I nt er pr et at i on  

 1.  Gener al  pr i nci pl es 

¶48 St at ut or y i nt er pr et at i on " begi ns wi t h t he l anguage of  

t he st at ut e. "   St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane 

Count y,  2004 WI  58,  ¶45,  271 Wi s.  2d 633,  681 N. W. 2d 110 

( quot i ng Sei der  v.  O' Connel l ,  2000 WI  76,  ¶43,  236 Wi s.  2d 211,  

612 N. W. 2d 659) .   We assume t hat  t he meani ng of  a st at ut e i s 

expr essed i n t he wor ds t he l egi s l at ur e chose.   I d. ,  ¶44.   The 

cont ext  i n whi ch t he oper at i ve l anguage appear s i s i mpor t ant  t oo 

because a st at ut e' s meani ng may be af f ect ed by t he cont ext  i n 

whi ch i t  i s  used.   I d. ,  ¶46.    

¶49 I f  our  f ocus on t he st at ut e' s l anguage yi el ds a pl ai n,  

c l ear  meani ng,  t hen t her e i s no ambi gui t y,  and t he st at ut e i s 

appl i ed accor di ng t o i t s pl ai n t er ms.   I d.   I f  t he st at ut or y  

l anguage i s unambi guous,  i t  i s  unnecessar y t o consul t  ext r i nsi c 

sour ces t o f aci l i t at e i nt er pr et at i on.   I d.   However ,  i f  a 

st at ut e i s " capabl e of  bei ng under st ood by r easonabl y wel l -

i nf or med per sons i n t wo or  mor e senses, "  t hen t he st at ut e i s 

ambi guous.   I d. ,  ¶47.   When a st at ut e i s ambi guous,  we may 

r esor t  t o ext r i nsi c sour ces,  such as l egi s l at i ve hi st or y,  t o 

assi st  our  under st andi ng of  t he st at ut e' s meani ng.   I d. ,  ¶48.  

¶50 A r evi ew of  st at ut or y hi st or y i s of t en hel pf ul .   

" [ S] t at ut or y hi s t or y i s par t  of  a pl ai n meani ng anal ysi s. "   

Ri char ds v.  Badger  Mut .  I ns.  Co. ,  2008 WI  52,  ¶22,  309 Wi s.  2d 
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541,  749 N. W. 2d 581.   " St at ut or y hi st or y encompasses t he 

pr evi ousl y enact ed[ ,  amended and]  r epeal ed pr ovi s i ons of  a 

st at ut e. "   I d.   " By anal yzi ng t he changes t he l egi s l at ur e has 

made over  t he cour se of  sever al  year s,  we may be assi st ed i n 

ar r i v i ng at  t he meani ng of  a st at ut e. "   I d.   " Ther ef or e,  

st at ut or y hi st or y i s par t  of  t he cont ext  i n whi ch we i nt er pr et  

t he wor ds used i n a st at ut e. "   I d.   

2.  St at ut or y hi st or y 

¶51 A r evi ew of  t he st at ut or y hi st or y of  Wi s.  St at .  

§ 26. 20 and Wi s.  St at .  § 26. 21( 1)  i s ver y hel pf ul  i n 

i nt er pr et i ng t hose sect i ons because t hei r  r el at i onshi p t o each 

ot her  has r emai ned const ant  over  t he year s.   As we have 

expl ai ned,  st at ut es shoul d not  be r ead i n a vacuum,  but  must  be 

r ead wi t h an under st andi ng of  ot her  st at ut es,  i n cont ext ,  i n 

or der  t o best  det er mi ne t hei r  pl ai n meani ng.   Bur bank Gr ease 

Ser vs. ,  LLC v.  Sokol owski ,  2006 WI  103,  ¶26,  294 Wi s.  2d 274,  

717 N. W. 2d 781;  Ci t y of  Mi l waukee v.  Mi l waukee Count y,  27 

Wi s.  2d 53,  56,  133 N. W. 2d 393 ( 1965) .  

¶52 When f i r st  enact ed,  Wi s.  St at .  § 26. 20 and Wi s.  St at .  

§ 26. 21( 1)  wer e Wi s.  St at .  ch.  61,  § 1494- 57 ( Supp.  1906)  and 

Wi s.  St at .  ch.  61,  § 1494- 58 ( Supp.  1906) ,  r espect i vel y,  of  t he 

1905 st at ut es. 3  I n 1905,  § 1494- 57 i mposed an af f i r mat i ve 

obl i gat i on on t hose wi t h " any l oggi ng l ocomot i ve,  donkey or  

t hr eshi ng engi ne,  r ai l way l ocomot i ve and al l  ot her  engi nes,  

boi l er s and l ocomot i ves oper at ed i n,  t hr ough or  near ,  f or est ,  

                                                 
3 Wi sconsi n St at .  § 26. 20 and Wi s.  St at .  § 26. 21( 1)  wer e 

al so known as sect i ons 17 and 18,  r espect i vel y,  of  ch.  264 of  
t he Laws of  1905.    



No.   2007AP0983. pdr  

 

5 
 

br ush or  gr ass l and, "  t o empl oy net t i ng on t he engi nes " t o gi ve 

t he most  pr act i cabl e pr ot ect i on agai nst  t he escape of  spar ks,  

c i nder s or  f i r e"  f r om t he engi nes.   § 1494- 57.  

¶53 Wi sconsi n St at .  § 1494- 57 al so set  out  penal t i es t o be 

l evi ed by t he St at e f or  f ai l i ng t o compl y wi t h t he af f i r mat i ve 

obl i gat i ons cont ai ned i n § 1494- 57.   The penal t y pr ovi s i on 

pr ovi ded t hat  " [ a] ny cor por at i on by i t s of f i cer s,  agent s or  

empl oyes,  wi l f ul l y  v i ol at i ng t he pr ovi s i ons of  t hi s sect i on 

shal l  be l i abl e t o a f i ne"  of  $50 t o $500 f or  each vi ol at i on.   

§ 1494- 57.   The pl ai n l anguage of  t he penal t y pr ovi s i on shows 

t hat  penal t i es di d not  come i nt o pl ay unt i l  an af f i r mat i ve 

obl i gat i on set  out  i n § 1494- 57 had not  been met .   St at ed 

ot her wi se,  no penal t y coul d be l evi ed unl ess t he per son who was 

obl i gat ed t o per f or m cer t ai n t asks by § 1494- 57 vi ol at ed t he 

pr ovi s i ons of  § 1494- 57.     

¶54 Wi sconsi n St at .  § 26. 20 cont i nues t o set  out  

af f i r mat i ve obl i gat i ons r el at i ve t o spar k- pr oduci ng engi nes.   

For  exampl e,  i t  pr ovi des t hat  al l  " r oad l ocomot i ves oper at ed on 

any r ai l r oad"  must  have t hei r  engi nes equi pped wi t h spar k 

ar r est er s t hat  meet  or  exceed t he mi ni mum per f or mance and 
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mai nt enance st andar ds est abl i shed by t he St at e t o r educe t he 

chance of  spar ks escapi ng f r om t he engi ne.   § 26. 20( 2) . 4   

¶55 Wi sconsi n St at .  § 26. 20 al so cont i nues t o pr ovi de f or  

penal t i es t o be l evi ed by t he St at e on t hose who f ai l  t o meet  

t hei r  af f i r mat i ve obl i gat i ons when oper at i ng spar k- pr oduci ng 

engi nes.   § 26. 20( 9) .   Subsect i on ( 9)  pr ovi des:  

( a)  Any cor por at i on,  by i t s of f i cer s,  agent s,  or  
empl oyees,  v i ol at i ng t hi s sect i on,  shal l  f or f ei t  not  
mor e t han $500.  

( b)  Any cor por at i on,  by i t s of f i cer s,  agent s or  
empl oyees,  wi l l f ul l y  v i ol at i ng t hi s sect i on shal l  be 
f i ned not  mor e t han $1, 000.  

( c)  Any conduct or ,  i ndi v i dual  i n char ge of  a 
t r ai n or  of f i cer ,  agent  or  empl oyee of  a r ai l way who 
vi ol at es t hi s sect i on shal l  f or f ei t  not  mor e t han 
$500.  

As was t he case wi t h Wi s.  St at .  ch.  61,  § 1494- 97 ( Supp.  1906) ,  

t he pr ovi s i ons of  t he penal t y subsect i on of  § 26. 20 do not  come 

i nt o pl ay unt i l  one who has an af f i r mat i ve obl i gat i on set  out  i n 

                                                 
4 Most  of  t he pr ovi s i ons of  Wi s.  St at .  § 26. 20 set  out  

obl i gat i ons t hat  ar e speci f i cal l y l i mi t ed t o r ai l r oads.   For  
exampl e,  § 26. 20( 4)  r equi r es t hat  t hose who oper at e a r ai l way 
must  c l ear  t he r i ght - of - way of  al l  br ush,  l ogs and mat er i al  t hat  
may pr ovi de f uel  f or  a f i r e.   Sect i on 26. 20( 5)  r equi r es 
cor por at i ons oper at i ng r ai l r oads t o pr event  t hei r  empl oyees f r om 
deposi t i ng l i ve coal s or  ashes upon t he t r acks out si de of  t he 
yar d l i mi t s,  unl ess t hose coal s ar e i mmedi at el y ext i ngui shed.   
And § 26. 20( 7)  r equi r es t hose oper at i ng a r ai l r oad dur i ng t he 
danger ousl y dr y season t o pr ovi de f i r e pat r ol s when r equest ed t o 
do so.   However ,  t he af f i r mat i ve obl i gat i ons of  t hose oper at i ng 
engi nes t hat  pr oduce spar ks i s not  necessar i l y  l i mi t ed t o 
r ai l r oads,  as § 26. 20( 8)  per mi t s i nspect i on of  " any l ocomot i ve,  
donkey,  or  t hr eshi ng engi ne,  r ai l way l ocomot i ve,  and al l  ot her  
engi nes,  boi l er s ,  and l ocomot i ves oper at ed i n,  t hr ough or  near  
f or est ,  br ush,  or  gr ass l and. "   
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§ 26. 20 f ai l s t o meet  such an obl i gat i on and t her ef or e,  i s  

" v i ol at i ng t hi s sect i on. "   § 26. 20( 9) .    

¶56 The r el at i onshi p bet ween t he af f i r mat i ve obl i gat i ons 

set  out  i n var i ous subsect i ons of  Wi s.  St at .  § 26. 20 and t he 

penal t y pr ovi s i on of  § 26. 20( 9)  assi st s i n under st andi ng t he 

pl ai n meani ng of  Wi s.  St at .  § 26. 21( 1) .   Thi s i s so because 

§ 26. 21( 1)  begi ns,  " I n addi t i on t o t he penal t i es pr ovi ded i n s.  

26. 20. "   Af t er  t hat  t hr eshol d i s met ,  § 26. 21( 1)  pr ovi des an 

oppor t uni t y t o doubl e t he damages a pr oper t y owner  may r ecover .   

However ,  t he damages t hat  t he pr oper t y owner  suf f er ed must  have 

ar i sen f r om a f ai l ur e t o meet  an af f i r mat i ve obl i gat i on set  out  

i n § 26. 20,  because i t  i s  onl y f r om a vi ol at i on of  one of  

§ 26. 20' s pr ovi s i ons t hat  a penal t y may be l evi ed by t he St at e.   

St at ed ot her wi se,  a pl ai nt i f f  empl oyi ng § 26. 21( 1)  coul d never  

obt ai n damages t hat  ar e " [ i ] n addi t i on t o t he penal t i es pr ovi ded 

i n s.  26. 20"  i f  t he conduct  t hat  caused t he f i r e di d not  v i ol at e 
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§ 26. 20,  t her eby per mi t t i ng t he St at e t o assess a penal t y under  

§ 26. 20. 5 

¶57 Addi t i onal l y,  wer e i t  not  t hat  t he damages t hat  a 

pr oper t y owner  seeks t o doubl e under  Wi s.  St at .  § 26. 21( 1)  ar ose 

f r om t he same conduct  t hat  coul d suppor t  a penal t y under  Wi s.  

St at .  § 26. 20( 9) ,  t he phr ase,  " I n addi t i on t o t he penal t i es 

pr ovi ded i n s.  26. 20"  woul d have no meani ng.   I t  i s  a basi c 

pr emi se of  st at ut or y const r uct i on t hat  al l  wor ds i n a st at ut e 

must  be gi ven meani ng.   Kel l ey Co.  v.  Mar quar dt ,  172 Wi s.  2d 

234,  250,  493 N. W. 2d 68 ( 1992) .    

                                                 
5 Lest  t her e be conf usi on,  I  poi nt  out  t hat  whet her  t he 

St at e act ual l y assesses a penal t y t hat  i s  " pr ovi ded"  under  Wi s.  
St at .  § 26. 20( 9)  i s not  det er mi nat i ve of  whet her  a Wi s.  St at .  
§ 26. 21( 1)  c l ai m i s avai l abl e.   Rat her ,  i t  i s  t he t ype of  
conduct  t hat  dr i ves t he avai l abi l i t y  of  a r emedy under  
§ 26. 21( 1) ,  j ust  as i t  was t he t ype of  conduct  t hat  was 
det er mi nat i ve of  whet her  a r emedy under  Wi s.  St at .  ch.  61,  
§ 1494- 58 ( Supp.  1906)  was avai l abl e.   As we expl ai ned i n 
Bonnel l  v.  Chi cago,  St .  P. ,  M.  & O.  Ry.  Co. ,  158 Wi s.  153,  147 
N. W.  1046 ( 1914) ,  when i nt er pr et i ng Wi s.  St at .  ch.  61,  § 1494- 57 
( Supp.  1906)  i n r egar d t o whet her  t he second quest i on i n t he 
speci al  ver di ct  was pr oper l y posed,  " [ t hat  quest i on]  descr i bes 
and cover s subst ant i al l y  i n t he l anguage of  t he st at ut e t he dut y 
i mposed upon t he def endant  by t hat  st at ut e. "   I d.  at  158.   We 
not ed,  " [ h] er e was a case wher e t he st at ut e r equi r ed t he 
def endant  t o use a cer t ai n saf et y appl i ance descr i bed i n t he 
st at ut e [ § 1494- 57]  and i n t hi s quest i on. "   I d.  at  159.   

Wi sconsi n St at .  § 26. 21( 1)  st at es t hat  i t  comes i nt o pl ay 
" [ i ] n addi t i on t o t he penal t i es pr ovi ded i n s.  26. 20. "   I t  does 
not  say t hat  § 26. 21( 1)  may be empl oyed i n addi t i on t o t he 
penal t i es " act ual l y assessed"  under  Wi s.  St at .  § 26. 20.   
Accor di ngl y,  t he St at e' s act i on or  l ack t her eof  i n assessi ng a 
penal t y t hat  i s  pr ovi ded i n § 26. 20 does not  af f ect  t he 
appl i cabi l i t y  of  § 26. 21( 1) .  



No.   2007AP0983. pdr  

 

9 
 

¶58 My r eadi ng of  Wi s.  St at .  § 26. 21( 1)  i s consi st ent  wi t h 

t he st at ut or y hi st or y of  § 26. 21( 1) .   I n 1905,  Wi s.  St at .  ch.  

61,  § 1494- 58 ( now § 26. 21( 1) )  pr ovi ded i n r el evant  par t :  

I n addi t i on t o t he penal t i es pr ovi ded i n t he 
pr ecedi ng sect i on of  t hi s act ,  t he Uni t ed St at es,  t he 
st at e,  t he count y or  pr i vat e owner s,  whose pr oper t y i s 
i nj ur ed or  dest r oyed by such f i r es,  may r ecover ,  i n a 
c i v i l  act i on,  doubl e t he amount  of  damages suf f er ed,  
i f  t he f i r es occur r ed t hr ough wi l f ul l ness,  mal i ce or  
negl i gence.  

I n 1905,  t he " pr ecedi ng sect i on of  t hi s act "  was Wi s.  St at .  ch.  

61,  § 1494- 57,  t he pr edecessor  of  Wi s.  St at .  § 26. 20.   I n 1905,  

a pr oper t y owner  coul d empl oy t he doubl e damage pr ovi s i ons of  

§ 1494- 58 i f  t her e had been a v i ol at i on of  t he " pr ecedi ng 

sect i on. "   Then,  t he " pr ecedi ng sect i on"  was § 1494- 57.   Wi t hout  

f ai l i ng t o meet  an af f i r mat i ve obl i gat i on set  out  i n § 1494- 57,  

t her e woul d be no gr ant  of  power  t o t he St at e t o assess a 

penal t y under  § 1494- 57,  t he sect i on pr ecedi ng § 1494- 58.   

Ther ef or e,  i n 1905,  a pr oper t y owner  coul d not  avai l  hi msel f  of  

doubl e damages f or  a f i r e t hat  was not  caused by a f ai l ur e t o 

meet  t he af f i r mat i ve obl i gat i ons set  out  i n § 1494- 57.    

¶59 I  not e t hat  Wi s.  St at .  § 26. 21( 1)  r emai ns i n much t he 

same f or m as i t  was when enact ed i n 1905.   I t  pr ovi des i n 

r el evant  par t :    

I n addi t i on t o t he penal t i es pr ovi ded i n s.  
26. 20,  t he Uni t ed St at es,  t he st at e,  t he count y or  
pr i vat e owner s,  whose pr oper t y i s i nj ur ed or  dest r oyed 
by f or est  f i r es,  may r ecover ,  i n a c i v i l  act i on,  
doubl e t he amount  of  damages suf f er ed,  i f  t he f i r es 
occur r ed t hr ough wi l l f ul ness,  mal i ce or  negl i gence.    

The pr ovi s i on f or  doubl e damages and at t or ney f ees r emai ns 

connect ed t o t he pr ecedi ng st at ut e,  now Wi s.  St at .  § 26. 20,  
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because § 26. 21( 1)  di r ect s t hat  i t  i s  avai l abl e " [ i ] n addi t i on 

t o t he penal t i es pr ovi ded i n s.  26. 20. "   Thi s l i nkage bet ween 

t he t wo st at ut es has been const ant  s i nce 1905.    

¶60 Fur t her mor e,  t he t er m " i n addi t i on t o"  i s f ound i n 

ot her  sect i ons of  ch.  26,  and i n each i nst ance,  t he r el i ef  t hat  

i s  " i n addi t i on t o"  t hat  pr evi ousl y pr ovi ded i s based on t he 

same conduct  f or  whi ch a pr ev i ous penal t y coul d have been 

assessed.   For  exampl e,  Wi s.  St at .  § 26. 05( 3) ( c)  pr ovi des t hat  

" i n addi t i on t o any ot her  penal t y, "  a per son who vi ol at es 

§ 26. 05 ( t i mber  t hef t ) ,  or  a r ul e pr omul gat ed under  i t ,  must  pay 

t he r easonabl e cost s i ncur r ed t o est abl i sh t he vol ume and val ue 

of  t he t i mber  cut  and r emoved.   Wi sconsi n St at .  § 26. 09( 2)  and 

( 3) ( c)  pr ovi de r emedi es t hat  ar e gr ounded i n t he unaut hor i zed 

cut t i ng of  r aw f or est  pr oduct s.   Sect i on 26. 09( 2)  pr ovi des,  " I n 

addi t i on t o any ot her  enf or cement  act i on, "  and § 26. 09( 3) ( c)  

pr ovi des,  " [ i ] n addi t i on t o t he awar d under  par .  ( b) . "   Wi t hout  

t he unaut hor i zed cut t i ng of  r aw f or est  pr oduct s,  nei t her  

subsect i on ( 2)  nor  ( 3) ( c)  woul d come i nt o pl ay.   The l i nkage t o 

conduct  t hat  wi l l  per mi t  t he St at e t o assess a penal t y i s a 

necessar y par t  of  t he i nt er pr et at i on and appl i cat i on of  

§ 26. 21( 1) ,  j ust  as i t  i s  f or  t he i nt er pr et at i on and appl i cat i on 

of  §§ 26. 05( 3) ( c) ,  26. 09( 2)  and 26. 09( 3) ( c) .    

¶61 Accor di ngl y,  I  concl ude t hat  t he pl ai n meani ng of  Wi s.  

St at .  § 26. 21( 1)  r equi r es t hat  a c l ai m f or  doubl e damages and 

at t or ney f ees under  § 26. 21( 1)  must  be based on a f i r e t hat  

ar ose because of  a def endant ' s f ai l ur e t o meet  an af f i r mat i ve 

obl i gat i on under  Wi s.  St at .  § 26. 20.   Because none of  t he 
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pl ai nt i f f s '  c l ai ms ar ose because of  a f i r e caused by a f ai l ur e 

t o meet  an af f i r mat i ve obl i gat i on set  out  i n § 26. 20,  § 26. 21( 1)  

has no appl i cat i on her e.    

C.  Maj or i t y opi ni on 

¶62 The maj or i t y opi ni on asser t s t hat  Wi s.  St at .  

§ 26. 21( 1)  i s not  l i mi t ed t o r ai l r oads. 6  I  agr ee t hat  § 26. 21( 1)  

i s not  necessar i l y  l i mi t ed t o r ai l r oads,  but  t hat  does not  

answer  t he quest i on t hat  t he case r eal l y poses,  whi ch i s whet her  

§ 26. 21( 1)  i s appl i cabl e when t he conduct  under l y i ng t he l awsui t  

does not  v i ol at e Wi s.  St at .  § 26. 20.   My anal ysi s l eads me t o 

concl ude t hat  § 26. 21( 1)  i s not  appl i cabl e i n t hose 

ci r cumst ances.   Fur t her mor e,  as I  have expl ai ned above,  no wor ds 

need be added t o or  subt r act ed f r om § 26. 21( 1)  t o concl ude t hat  

i t  does not  appl y t o t he pl ai nt i f f s '  c l ai ms.   

¶63 The maj or  pr obl em wi t h t he maj or i t y opi ni on' s anal ysi s 

i s t hat  whi l e i t  acknowl edges t he hi st or i c l i nk bet ween conduct  

t hat  v i ol at ed Wi s.  St at .  ch.  61,  § 1494- 57 ( Supp.  1906)  ( now 

Wi s.  St at .  § 26. 20)  and a c l ai m f or  damages under  Wi s.  St at .  ch.  

61,  § 1494- 58 ( Supp.  1906)  ( now Wi s.  St at .  § 26. 21( 1) ) , 7 i t  does 

not  anal yze how t he pl ai nt i f f s '  c l ai ms f or  damages ar e " [ i ] n 

addi t i on t o t he penal t i es pr ovi ded i n s.  26. 20. "   I nst ead,  i t  

posi t s t hat  wer e t he i nt r oduct or y phr ase not  pr esent ,  a 

pl ai nt i f f  who has suf f er ed damages caused by a f i r e may be met  

                                                 
6 Maj or i t y op. ,  ¶14.  

7 Maj or i t y op. ,  ¶15.  
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wi t h t he def ense t hat  a St at e penal t y i mposed under  § 26. 20( 9)  

i s t he onl y consequence of  t he f i r e. 8   

¶64 However ,  damages based on common l aw cl ai ms f or  

negl i gence,  t r espass and nui sance have l ong been avai l abl e,  as 

t he pl ai nt i f f s '  j ur y ver di ct  demonst r at es.   Fur t her mor e,  

st at ut es ar e not  t o be i nt er pr et ed as changi ng t he common l aw 

unl ess t he l egi s l at ur e expl i c i t l y  st at es t hat  i t  i s  i t s  pur pose 

t o do so.   Kr anzush v.  Badger  St at e Mut .  Cas.  Co. ,  103 Wi s.  2d 

56,  74,  307 N. W. 2d 256 ( 1981) .   Ther e i s no st at ement  i n ei t her  

Wi s.  St at .  § 26. 20 or  Wi s.  St at .  § 26. 21( 1) ,  expl i c i t  or  

i mpl i ed,  t hat  t he l egi s l at ur e was changi ng any common l aw cl ai m 

t hat  coul d be based on a f i r e.  

¶65 The maj or i t y opi ni on al so concl udes t hat  t her e i s no 

l onger  a l i nkage bet ween Wi s.  St at .  § 26. 20 and Wi s.  St at .  

§ 26. 21( 1)  because i n 1977 t he l egi s l at ur e pl aced t he pr ovi s i ons 

i n t wo separ at e sect i ons and changed t he wor ds " such f i r es"  t o 

" f or est  f i r es. " 9  I  am unper suaded.    

¶66 Fi r st ,  t he f or m t he l egi s l at ur e used f or  st at ut es i n 

1905 was t o i ncl ude many pr ovi s i ons of  ch.  264 of  t he Laws of  

1905 i n one sect i on,  Wi s.  St at .  ch.  61,  § 1494 ( Supp.  1906) ,  

wi t h ser i al  sect i ons f or  di f f er i ng pr ovi s i ons.   Second,  " f or est  

f i r e"  had a st at ut or y def i ni t i on i n 1977; 10 however ,  f or est  f i r e 

                                                 
8 Maj or i t y op. ,  ¶20.  

9 Maj or i t y op. ,  ¶15 

10 The def i ni t i on of  f or est  f i r es was set  out  i n Wi s.  St at .  
§ 26. 11( 2)  i n 1977;  i t  now appear s i n Wi s.  St at .  § 26. 01( 2) :  
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had no st at ut or y def i ni t i on i n 1905.   Fur t her mor e,  t he t er m,  

" f or est  f i r es, "  was used i n t he t i t l e of  Wi s.  St at .  ch.  61,  

§ 1494- 58 ( Supp.  1906) ,  j ust  as i t  i s  used i n t he t i t l e of  Wi s.  

St at .  § 26. 21 t oday.   Thi r d,  i t  i s  j ust  as l ogi cal  t hat  " such 

f i r es"  was r epl aced wi t h " f or est  f i r es"  because t he l egi s l at ur e 

want ed t o c l ar i f y t hat  r unaway f i r es t hat  wer e st ar t ed by 

spar ki ng engi nes,  but  bur ned pr ai r i e gr assl ands r at her  t han 

f or est s,  came wi t hi n t he ambi t  of  § 26. 21( 1) ,  even t hough 

f or est s wer e not  bur ned by such r unaway f i r es. 11  However ,  

what ever  t he r eason f or  t he s t at ut or y amendment  f r om " such 

f i r es"  t o " f or est  f i r es, "  none of  t he pr of f er ed r easons i n t he 

maj or i t y opi ni on do anyt hi ng t o expl ai n t he i nt r oduct or y phr ase,  

" [ i ] n addi t i on t o t he penal t i es pr ovi ded i n s .  26. 20, "  whi ch 

phr ase dr aws i nt o § 26. 21( 1)  t he conduct  of  Wi s.  St at .  § 26. 20.    

¶67 Fur t her mor e,  I  do not  agr ee t hat  t he DNR' s use of  

l anguage i n t he bur n per mi t  t hat  i s  s i mi l ar  t o t hat  f ound i n 

Wi s.  St at .  § 26. 21( 1)  i s t he DNR' s i nt er pr et at i on of  § 26. 21( 1) ;  

or  even i f  i t  wer e,  t hat  i t  i s  of  any assi st ance i n det er mi ni ng 

t he pl ai n meani ng of  § 26. 21( 1) .   Fi r st ,  nowher e on t he bur n 

per mi t  i s  t her e a r ef er ence t o § 26. 21( 1) ,  al t hough Wi s.  St at .  

§ 26. 12( 5) ,  Wi s.  St at .  §§ 19. 31- 19. 39,  Wi s.  St at .  § 23. 45 and 

Wi s.  St at .  § 25. 11( 2)  ar e r ef er enced.   Second,  t he l anguage 

                                                                                                                                                             
" For est  f i r e"  means uncont r ol l ed,  wi l d,  or  r unni ng 
f i r es occur r i ng on f or est ,  mar sh,  f i el d,  cut over ,  or  
ot her  l ands .  .  .  .  

11 Ever  s i nce f or est  f i r e was def i ned i n t he st at ut es,  
f or est  f i r e has i ncl uded f i r es t hat  di d not  bur n t r ees,  e. g. ,  
f i r es t hat  bur ned mar sh l ands,  as wel l  as t hose f i r es t hat  di d 
bur n f or est s.    
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f ol l ows t he quest i on:   " What  i s t he penal t y f or  bur ni ng wi t hout  

a per mi t ?"   Whi l e i t  may have been possi bl e t o ar gue t hat  t hi s 

l anguage cr eat ed a cont r act  wi t h t he DNR,  of  whi ch t he pr oper t y 

owner s who suf f er ed f i r e damage wer e t hi r d par t y benef i c i ar i es,  

t hat  c l ai m i s not  bef or e t he cour t .    

¶68 And f i nal l y,  t he maj or i t y opi ni on cont ends t hat  Wi s.  

St at .  § 26. 21( 1)  " i s dr af t ed f r om t he per spect i ve of  who may 

br i ng an act i on. " 12  Whi l e I  do not  di sagr ee wi t h t hat  st at ement ,  

i t  does not  encompass t he compl et e di r ect i ve of  t he st at ut e.   

The st at ut e speaks t o par t i cul ar  conduct ,  t hr ough i t s r ef er ence 

t o t he penal t i es of  Wi s.  St at .  § 26. 20,  and t hose penal t i es can 

be af f or ded onl y f or  f i r es t hat  wer e caused by f ai l i ng t o meet  a 

st at ut or y obl i gat i on of  § 26. 20.   Sect i on 26. 21( 1)  al so uses t he 

t er m " t he f i r es, "  r at her  t han " a f i r e, "  i ndi cat i ng t hat  not  al l  

f i r es t hat  cause damage t o pr oper t y come wi t hi n t he ambi t  of  

§ 26. 21( 1) .    

I I I .   CONCLUSI ON 

¶69 I  have concl uded t hat  Wi s.  St at .  § 26. 20 est abl i shes 

af f i r mat i ve obl i gat i ons f or  r ai l r oads and ot her s who use spar k-

pr oduci ng engi nes,  such as l ocomot i ve,  donkey,  t r act i on and 

por t abl e engi nes,  i n ar eas t hat  may cause f or est  f i r es,  and t hat  

Wi s.  St at .  § 26. 21( 1)  expands t he pot ent i al  awar d of  damages 

caused by f or est  f i r es,  f r om t hat  whi ch woul d ot her wi se be 

per mi t t ed under  t he common l aw,  i f  t he f i r es ar i se because of  a 

f ai l ur e t o meet  an obl i gat i on set  out  i n § 26. 20.   Because t her e 

i s no cl ai m t hat  any def endant  f ai l ed t o meet  any § 26. 20 

                                                 
12 Maj or i t y op. ,  ¶23.  
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obl i gat i on,  § 26. 21( 1)  has no appl i cat i on t o t he c l ai ms of  t he 

pl ai nt i f f s i n t hi s case.   Accor di ngl y,  I  woul d af f i r m t he 

deci s i on of  t he cour t  of  appeal s and I  r espect f ul l y di ssent  f r om 

t he maj or i t y opi ni on.  

¶70 I  am aut hor i zed t o st at e t hat  Just i ce MI CHAEL J.  

GABLEMAN j oi ns t hi s di ssent .  
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