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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 DAVI D T.  PROSSER,  J.    Thi s i s a r evi ew of  a publ i shed 

deci s i on of  t he cour t  of  appeal s,  St at e v.  Johnson,  2008 WI  App 

34,  307 Wi s.  2d 735,  746 N. W. 2d 581 [ her ei naf t er  El andi s 

Johnson] . 1  The deci s i on af f i r med an or der  of  t he Mi l waukee 

Count y Ci r cui t  Cour t ,  Ti mot hy M.  Wi t kowi ak,  Judge,  denyi ng 

El andi s D.  Johnson' s ( Johnson)  post - convi ct i on mot i on f or  

addi t i onal  sent ence cr edi t .  

                                                 
1 I n 2007,  t hi s  cour t  deci ded anot her  sent ence cr edi t  case 

ent i t l ed St at e v.  Johnson.   2007 WI  107,  304 Wi s.  2d 318,  735 
N. W. 2d 505 [ her ei naf t er  Mar cus Johnson] .   Li ke t he pr esent  case,  
t he 2007 case i nt er pr et ed Wi s.  St at .  § 973. 155 ( 2007- 08) .    
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¶2 Thi s r evi ew r equi r es t he cour t  t o i nt er pr et  Wi s.  St at .  

§ 973. 155 ( 2007- 08) , 2 Wi sconsi n' s sent ence cr edi t  st at ut e.   The 

st at ut e mandat es t hat  a convi ct ed of f ender ' s sent ence be 

cr edi t ed wi t h " al l  days spent  i n cust ody i n connect i on wi t h t he 

cour se of  conduct  f or  whi ch sent ence was i mposed. "   Wi s.  St at .  

§ 973. 155( 1) ( a) .   The quest i on pr esent ed i s whet her  Wi s.  St at .  

§ 973. 155 r equi r es a cour t  t o appl y t he same sent ence cr edi t  t o 

each concur r ent  sent ence gi ven t o an of f ender  at  t he same 

sent enci ng hear i ng,  r egar dl ess of  whet her  t he of f ender ' s days 

spent  i n pr esent ence cust ody wer e " i n connect i on wi t h t he cour se 

of  conduct  f or  whi ch [ each]  sent ence was i mposed. "   See i d.  

¶3 We concl ude t hat  Wi s.  St at .  § 973. 155 i mposes no 

r equi r ement  t hat  cr edi t  appl i ed t owar d one sent ence al so be 

appl i ed t owar d a second sent ence i f  t he basi s f or  appl y i ng t he 

same cr edi t  t o bot h sent ences i s mer el y t hat  t he sent ences ar e 

concur r ent  and ar e i mposed at  t he same t i me.   The f act  t hat  

sent ences ar e concur r ent  and ar e i mposed at  t he same t i me does 

not  al t er  t he st at ut or y mandat e t hat  cr edi t  t owar d ser vi ce of  a 

sent ence be based on cust ody t hat  i s " i n connect i on wi t h"  t he 

cour se of  conduct  gi v i ng r i se t o t hat  sent ence:  i . e. ,  cust ody 

f act ual l y connect ed wi t h t he cour se of  conduct  f or  whi ch 

sent ence was i mposed.  

¶4 Consequent l y,  we af f i r m t he dec i s i on of  t he cour t  of  

appeal s.  

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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I .  BACKGROUND AND PROCEDURAL HI STORY 

¶5 The f act s i n t hi s mat t er  ar e compl i cat ed but  

undi sput ed.   On August  10,  2004,  Johnson was ar r est ed by 

Mi l waukee pol i ce f or  possessi ng appr oxi mat el y 42 gr ams of  

mar i j uana i n 64 i ndi v i dual l y wr apped baggi es.   He was char ged on 

August  12 wi t h possessi on of  mar i j uana ( l ess t han 200 gr ams)  

wi t h i nt ent  t o del i ver 3 ( Case No.  2004CF4297) ,  and he was 

r el eased f r om j ai l  on August  13 af t er  post i ng a $1, 000 cash 

bond.   Johnson pl eaded gui l t y t o t hi s f el ony of f ense on November  

9.   Hi s or i gi nal  bond was never  r evoked or  amended.   Thus,  

Johnson r emai ned " f r ee on bond"  f or  t hi s of f ense unt i l  he was 

sent enced on August  31,  2005.  

¶6 On November  18,  2004,  ni ne days af t er  hi s gui l t y  pl ea 

on t he dr ug of f ense,  Johnson was ar r est ed agai n,  t hi s t i me f or  

possessi ng mor e t han 40 gr ams of  mar i j uana i n 67 i ndi v i dual l y 

wr apped baggi es.   He was char ged i n t hi s  i nci dent  wi t h 

possessi on of  mar i j uana ( l ess t han 200 gr ams)  wi t h i nt ent  t o 

del i ver 4 ( Case No.  2004CF6378) .   He was t her eaf t er  r el eased on a 

second $1, 000 cash bond.   Johnson wai ved hi s pr el i mi nar y 

exami nat i on,  and t he St at e added a count  of  bai l  j umpi ng5 when i t  

f i l ed t he i nf or mat i on.   Johnson pl eaded gui l t y t o bot h of  t hese 

                                                 
3 Wi sconsi n St at .  § 961. 41( 1m) ( h) 1.  

4 I d.  

5 Wi sconsi n St at .  § 946. 49( 1) ( b) .  
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new char ges on Febr uar y 2,  2005. 6  Ther e was no change i n 

Johnson' s second bond pendi ng sent enci ng,  so t hat  he was " f r ee 

on bond"  f or  bot h set s of  of f enses unt i l  August  31,  2005.  

¶7 On Apr i l  19,  2005,  Johnson was ar r est ed f or  possessi ng 

mor e t han 16 gr ams of  mar i j uana,  some of  whi ch was packaged 

i ndi v i dual l y.   Thi s ar r est  r esul t ed i n a t hi r d dr ug char ge——

si mpl e possessi on of  mar i j uana ( second of f ense) 7——and event ual l y,  

a second bai l  j umpi ng char ge8 ( Case No.  2005CF2217) .   Thi s t i me 

t he cour t  set  bond at  $15, 000.   Johnson was unabl e t o post  t hi s 

bond,  and he r emai ned i n cust ody i n t he Mi l waukee Count y Jai l .   

As a r esul t ,  a May 9 sent enci ng hear i ng f or  t he f i r st  t wo cases 

was r eschedul ed f or  August  31,  2005.    

¶8 On May 27,  2005,  Johnson' s at t or ney submi t t ed a bai l  

mot i on t o t he c i r cui t  cour t ,  r equest i ng t hat  Johnson' s $15, 000 

bond i n t he 2005 case be r educed t o $5, 000 i n exchange f or  

Johnson' s agr eement  t o enr ol l  i n t he " I n- House"  moni t or i ng 

pr ogr am.   The cour t  gr ant ed t he mot i on.   I n t i me,  Johnson post ed 

                                                 
6 El andi s Johnson ent er ed hi s  gui l t y pl eas i n Case No.  

2004CF4297 and Case No.  2004CF6378 bef or e Mi l waukee Count y 
Ci r cui t  Judge Mel  Fl anagan.  

7 Wi sconsi n St at .  §§ 961. 41( 3g) ( e) ,  961. 48.   

8 Wi sconsi n St at .  § 946. 49( 1) ( b) .  
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t he $5, 000 bond and was t ur ned over  t o t he moni t or i ng pr ogr am 

pendi ng f ur t her  pr oceedi ngs. 9   

¶9 On Jul y 31,  2005,  t her e was a r ot at i on of  j udges i n 

t he f el ony di v i s i on of  t he Mi l waukee Count y Ci r cui t  Cour t .   When 

t hi s happened,  al l  t hr ee of  Johnson' s cases wer e t r ansf er r ed t o 

Mi l waukee Count y Ci r cui t  Judge Wi l l i am Sosnay.   Judge Sosnay 

t ook Johnson' s pl eas i n t he t hi r d case on August  31.   On t hat  

same day,  i n t he same hear i ng,  Judge Sosnay,  wi t h t he benef i t  of  

a pr esent ence i nvest i gat i on,  i mposed sent ence f or  al l  f i ve 

of f enses i n t he t hr ee cases.    

¶10 Judge Sosnay i mposed t he f ol l owi ng sent ences.   I n t he 

f i r st  2004 case ( Case No.  2004CF4297) ,  Johnson was sent enced t o 

one year  of  conf i nement  and 18 mont hs of  ext ended super vi s i on,  

wi t h f our  days cr edi t ed f or  hi s pr esent ence conf i nement  bet ween 

August  10 and August  13,  2004.    

¶11 I n t he second 2004 case ( Case No.  2004CF6378) ,  Johnson 

was sent enced t o 18 mont hs of  conf i nement ,  pl us t wo year s of  

ext ended super vi s i on,  f or  t he possessi on char ge;  and one year  of  

conf i nement ,  pl us one year  of  ext ended super vi s i on,  f or  t he bai l  

j umpi ng char ge.   These t wo sent ences,  whi ch ar e not  at  i ssue i n 

t hi s appeal ,  wer e made concur r ent  wi t h each ot her  but  

consecut i ve t o t he sent ences i n t he ot her  t wo cases.    

                                                 
9 The r ecor d i s uncl ear  wi t h r egar d t o t he exact  dat e 

Johnson was r el eased f r om t he Mi l waukee Count y Jai l  i n hi s 2005 
case.   The r ecor d i ndi cat es t hat  he was r el eased on June 6,  
2005.   However ,  bot h par t i es have agr eed t hat  June 8,  2005,  was 
t he dat e of  hi s  r el ease.   Ther ef or e,  we wi l l  pr oceed as i f  
Johnson' s dat e of  r el ease was June 8,  2005.  
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¶12 I n t he 2005 case ( Case No.  2005CF2217) ,  Johnson was 

sent enced on t wo char ges,  possessi on of  mar i j uana and bai l  

j umpi ng.   Johnson was sent enced t o one year  of  conf i nement  and 

one year  of  ext ended super vi s i on on each char ge,  wi t h 45 days 

cr edi t ed f or  hi s pr esent ence conf i nement  bet ween Apr i l  19 and 

June 8,  2005.   Bot h sent ences wer e made concur r ent  wi t h each 

ot her  and concur r ent  wi t h t he sent ence i n t he f i r st  2004 case.    

¶13 On Mar ch 24,  2007,  Johnson submi t t ed a pr o se mot i on 

f or  sent ence cr edi t ,  ar gui ng t hat  t he 45 days of  pr esent ence 

cr edi t  he r ecei ved f or  t he sent ence i n t he 2005 case al so shoul d 

be cr edi t ed t owar d t he sent ence i n t he f i r st  2004 case.    

¶14 Shor t l y t her eaf t er ,  Johnson acqui r ed an at t or ney who 

submi t t ed a r evi sed mot i on f or  sent ence cr edi t  and a mot i on f or  

an amended j udgment  of  convi ct i on.   The r evi sed mot i on ar gued 

t hat  Johnson was ent i t l ed t o 50 days of  cr edi t ,  r at her  t han 45,  

f or  t he sent ence i n t he 2005 case and t hat  t hose 50 days al so 

shoul d be cr edi t ed t owar d t he sent ence i n t he f i r st  2004 case.    

¶15 Speci f i cal l y,  Johnson ar gued t hat  St at e v.  War d,  153 

Wi s.  2d 743,  452 N. W. 2d 158 ( Ct .  App.  1989) ,  and St at e v.  

Yani ck,  2007 WI  App 30,  299 Wi s.  2d 456,  728 N. W. 2d 365,  di r ect  

t hat  " ' [ w] hen concur r ent  sent ences ar e i mposed at  t he same 

t i me .  .  .  sent ence cr edi t  i s  t o be det er mi ned as a t ot al  number  

of  days and i s t o be cr edi t ed agai nst  each sent ence i mposed' "  

r egar dl ess of  whet her  t he sent ences ar e " ' i n connect i on wi t h'  

t he same cour se of  conduct . "   War d,  153 Wi s.  2d at  746;  see 

Yani ck,  299 Wi s.  2d 456,  ¶¶16- 17.   Johnson cont ended t hat ,  

because t he sent ence i n t he f i r s t  2004 case and t he sent ences i n 
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t he 2005 case wer e i mposed at  t he same t i me and wer e made 

concur r ent  wi t h each ot her ,  he was ent i t l ed t o 50 days of  

sent ence cr edi t  t owar d al l  t hr ee sent ences.    

¶16 On Apr i l  23,  2007,  t he c i r cui t  cour t 10 gr ant ed 

Johnson' s r equest  t o change t he 45 days of  cr edi t  f or  t he 

sent ences i n t he 2005 case t o 50 days,  but  i t  deni ed hi s r equest  

t o appl y t hose 50 days of  cr edi t  t o t he sent ence i n t he f i r st  

2004 case.   The ci r cui t  cour t  expl ai ned i t s deni al  as f ol l ows:  

As t he cour t  expl ai ned i n i t s Mar ch 29,  2007 deci s i on,  
t he def endant  was not  i n cust ody i n connect i on wi t h 
[ t he f i r st  2004 case]  f or  t he per i od Apr i l  19,  2005 t o 
June 8,  2005 because bai l  was post ed i n t hat  case on 
August  13,  2004 and he was r el eased f r om cust ody at  
t hat  t i me.  

A br oad r eadi ng of  t he above- r ef er enced j ur y 
i nst r uct i on[ ,  Wi s JI ——Cr i mi nal  SM- 34A ( 1995) 11, ]  mi ght  
suggest  t hat  a def endant  who i s sent enced t o 
concur r ent  pr i son t er ms i s ent i t l ed t o r ecei ve equal  
cr edi t  agai nst  each concur r ent  sent ence r egar dl ess of  
t he number  of  days he or  she act ual l y spent  i n cust ody 
i n connect i on wi t h each concur r ent  sent ence.   The 
cour t  r ej ect s such an i nt er pr et at i on of  t he 
Commi t t ee' s comment s because t he Commi t t ee f ur t her  
obser ved t hat  i n c i r cumst ances such as t hi s wher e t he 
cust odi al  per i od f r om mul t i pl e char ges i s not  t he 
same,  di f f er ent  amount s of  cr edi t  wi l l  be due.  .  .  .   
Thi s i s exact l y t he k i nd of  s i t uat i on t hat  i s 
pr esent ed her e.   Def endant  Johnson was i n cust ody i n 
connect i on wi t h each of  t hese cases f or  di f f er ent  
cust odi al  per i ods ( i . e.  4 days i n [ t he f i r st  2004 
case]  and 50 days i n [ t he 2005 case] ) .   Consequent l y,  
he i s onl y ent i t l ed t o r ecei ve f our  days of  cr edi t  i n 

                                                 
10 Mi l waukee Count y Ci r cui t  Judge Ti mot hy M.  Wi t kowi ak was 

assi gned t o r evi ew Johnson' s mot i on on Mar ch 28,  2007.  

11 Al l  subsequent  r ef er ences t o t he Wi sconsi n Jur y 
I nst r uct i ons ar e t o t he 1995 ver si on unl ess ot her wi se i ndi cat ed.  
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[ t he f i r st  2004 case]  and 50 days of  cr edi t  i n [ t he 
2005 case] ,  even t hough t he sent ences f or  t hese 
separ at e of f enses wer e or der ed concur r ent .    

¶17 Johnson appeal ed t he ci r cui t  cour t ' s  deci s i on t o t he 

cour t  of  appeal s .   The cour t  of  appeal s,  bui l di ng on t he ci r cui t  

cour t ' s  anal ysi s,  deni ed Johnson' s r equest  t o have t he 50 days 

of  cr edi t  f r om t he sent ence i n t he 2005 case appl i ed t o t he 

sent ence i n t he f i r st  2004 case.   El andi s Johnson,  307 Wi s.  2d 

735,  ¶9.  

¶18 I n i t s opi ni on,  t he cour t  of  appeal s began i t s 

di scussi on of  Wi s.  St at .  § 973. 155( 1) ( a)  by st at i ng t hat  

" [ t ] her e i s not hi ng i n t he st at ut e suggest i ng an except i on t o 

t he ' i n connect i on wi t h'  r equi r ement  when cr edi t  i s  due agai nst  

a concur r ent  sent ence i mposed at  t he same t i me. "   I d. ,  ¶11.   

Ul t i mat el y,  t he cour t  af f i r med t he ci r cui t  cour t ' s  appr oach,  

asser t i ng t hat  t he c i r cui t  cour t ' s  " deci s i on t r acks t he 

st at ut or y r equi r ement s. "   I d. ,  ¶12.  

¶19 The cour t  of  appeal s al so c l ar i f i ed War d and t he 

Cr i mi nal  Jur y I nst r uct i ons Commi t t ee' s speci al  mat er i al s on 

sent ence cr edi t .   I d. ,  ¶¶19- 29.   I t  poi nt ed out  t hat  Johnson' s 

r eadi ng of  War d——f or  t he pr oposi t i on t hat  t i me i n pr esent ence 

cust ody due as cr edi t  agai nst  one sent ence must  be cr edi t ed 

agai nst  al l  ot her  concur r ent  sent ences i mposed at  t he same t i me,  

r egar dl ess of  whet her  t he pr esent ence cust ody i s " i n connect i on 

wi t h"  al l  t he concur r ent  sent ences——was based on t he i ncor r ect  

assumpt i on t hat  t he pr esent ence cust ody t i me cr edi t ed i n War d 

was not  " i n connect i on wi t h"  al l  t he concur r ent  sent ences 

i mposed.   I d. ,  ¶¶15- 16.   The cour t  of  appeal s r ef er enced t he 
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par t i es '  br i ef s i n War d t o show t hat  t he pr esent ence cust ody 

cr edi t ed agai nst  al l  t hr ee concur r ent  sent ences i mposed i n War d 

was,  i n f act ,  " i n connect i on wi t h t he [ same]  cour se of  conduct  

f or  whi ch [ t he]  sent ence[ s wer e]  i mposed. "   I d. ,  ¶¶11,  16.   I n 

ot her  wor ds,  t he cour t  of  appeal s det er mi ned t hat  t he 

pr esent ence cust ody was " i n connect i on wi t h"  al l  t hr ee 

sent ences.   I d.   

¶20 Mor eover ,  t he cour t  of  appeal s  st at ed t hat  " t her e i s 

no r eason t o suppose t hat  t he Cr i mi nal  Jur y I nst r uct i ons 

Commi t t ee i nt ended t o convey t he r ul e ur ged by Johnson. "   I d. ,  

¶21.   Speci f i cal l y,  t he cour t  of  appeal s concl uded t hat  " t he 

commi t t ee di d not  ant i c i pat e t hat  t he [ i mposed- at - t he- same- t i me]  

l anguage was suscept i bl e t o bei ng r ead as sayi ng cr edi t  must  be 

awar ded agai nst  al l  concur r ent  sent ences i mposed at  t he same 

t i me,  r egar dl ess whet her  each sent ence meet s t he ' i n connect i on 

wi t h'  r equi r ement . "   I d. ,  ¶25.   Ther ef or e,  t he cour t  of  appeal s 

af f i r med t he ci r cui t  cour t ' s  dec i s i on t o deny Johnson cr edi t  of  

50 addi t i onal  days on t he sent ence i n t he f i r st  2004 case.   I d. ,  

¶33.  

¶21 Johnson pet i t i oned t hi s cour t  f or  r evi ew,  and hi s 

pet i t i on was gr ant ed on Apr i l  14,  2008.  

I I .  STANDARD OF REVI EW 

¶22 The i ssue i n t hi s case r equi r es us t o deci de t he 

amount  of  sent ence cr edi t  t hat  Johnson must  r ecei ve f or  

pr esent ence cust ody under  Wi s.  St at .  § 973. 155( 1) ( a) .   To do 

t hi s,  we must  i nt er pr et  t he l anguage of  t he st at ut e.   St at ut or y 

i nt er pr et at i on pr esent s a quest i on of  l aw t hat  we r evi ew de 
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novo.   St at e v.  Mar cus Johnson,  2007 WI  107,  ¶27,  304 

Wi s.  2d 318,  735 N. W. 2d 505.   To t he ext ent  t hat  st at ut or y 

i nt er pr et at i on r ai ses a const i t ut i onal  i ssue,  t hi s i ssue al so 

pr esent s a quest i on of  l aw t hat  we r evi ew de novo.   See St at e v.  

Ander son,  2006 WI  77,  ¶37,  291 Wi s.  2d 673,  717 N. W. 2d 74.  

I I I .  ANALYSI S 

¶23 Det er mi ni ng t he r esul t  i n t hi s case i s r el at i vel y 

easy.   Pr oduci ng a r at i onal e f or  t hi s r esul t  i n t er ms t hat  

r econci l e and synt hesi ze exi st i ng case l aw and ant i c i pat e t he 

al most  endl ess var i et y of  f act  pat t er ns t hat  t end t o emer ge 

under  t he sent ence cr edi t  st at ut e i s consi der abl y mor e 

di f f i cul t .  

¶24 Put t i ng asi de t he second 2004 case f or  whi ch Johnson 

r ecei ved consecut i ve sent ences,  Johnson was gi ven t hr ee 

concur r ent  sent ences at  t he same sent enci ng hear i ng.   These 

t hr ee sent ences came f r om t wo separ at e cases.   Johnson seeks 

i dent i cal  sent ence cr edi t  on al l  t hr ee sent ences,  even t hough 

t he t wo cases at  i ssue ar ose out  of  event s t hat  ar e separ at ed by 

mor e t han ei ght  mont hs,  hi s pr esent ence cust ody came at  t wo 

di f f er ent  t i mes,  and each per i od of  cust ody i s t i ed di r ect l y t o 

onl y one case.  

¶25 Johnson cont ends t hat  Wi s.  St at .  § 973. 155 must  be 

const r ued t o r equi r e t hat ,  i n t he l i mi t ed c i r cumst ance wher e a 

cour t  i mposes mul t i pl e,  equal  l engt h concur r ent  sent ences at  t he 

same t i me,  t he cour t  must  appl y t he same sent ence cr edi t  t owar d 

al l  t he sent ences.   He i nsi st s t hat  War d r equi r es t hi s r esul t  

and t hat  t hi s r esul t  i s  pr escr i bed by Wi s JI ——Cr i mi nal  SM- 34A.   
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Johnson al so suggest s t hat  i dent i cal  sent ence cr edi t  i n t hi s 

c i r cumst ance i s essent i al  t o avoi d a const i t ut i onal  v i ol at i on of  

equal  pr ot ect i on of  t he l aw.    

A.  Wi sconsi n St at ut e § 973. 155( 1) ( a)  

¶26 We begi n our  anal ysi s wi t h t he l anguage of  t he 

sent ence cr edi t  st at ut e.   Wi sconsi n St at .  § 973. 155 r eads,  i n 

r el evant  par t ,  as f ol l ows:  

( 1) ( a)  A convi ct ed of f ender  shal l  be gi ven cr edi t  
t owar d t he ser vi ce of  hi s or  her  sent ence f or  al l  days 
spent  i n cust ody i n connect i on wi t h t he cour se of  
conduct  f or  whi ch sent ence was i mposed.   As used i n 
t hi s subsect i on,  " act ual  days spent  i n cust ody"  
i ncl udes,  wi t hout  l i mi t at i on by enumer at i on,  
conf i nement  r el at ed t o an of f ense f or  whi ch t he 
of f ender  i s ul t i mat el y sent enced,  or  f or  any ot her  
sent ence ar i s i ng out  of  t he same cour se of  conduct ,  
whi ch occur s:  

 1.  Whi l e t he of f ender  i s awai t i ng t r i al ;  

 2.  Whi l e t he of f ender  i s bei ng t r i ed;  and 

 3.  Whi l e t he of f ender  i s awai t i ng i mposi t i on of  
sent ence af t er  t r i al .  

 ( b)  The cat egor i es i n par .  ( a)  and sub.  ( 1m)  
i ncl ude cust ody of  t he convi ct ed of f ender  whi ch i s i n 
whol e or  i n par t  t he r esul t  of  a pr obat i on,  ext ended 
super vi s i on or  par ol e hol d under  s.  302. 113( 8m) ,  
302. 114( 8m) ,  304. 06( 3) ,  or  973. 10( 2)  pl aced upon t he 
per son f or  t he same cour se of  conduct  as t hat  
r esul t i ng i n t he new convi ct i on.    

Wi s.  St at .  § 973. 155( 1)  ( emphasi s added) .  

¶27 I n deci di ng whet her  an of f ender  i s ent i t l ed t o a 

par t i cul ar  amount  of  sent ence cr edi t  under  t he s t at ut e,  a cour t  

must  make t wo det er mi nat i ons:  ( 1)  whet her  t he of f ender  was " i n 

cust ody"  wi t hi n t he meani ng of  Wi s.  St at .  § 973. 155( 1) ( a) ;  and 
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( 2)  whet her  al l  or  par t  of  t he " cust ody"  f or  whi ch sent ence 

cr edi t  i s  sought  was " i n connect i on wi t h t he cour se of  conduct  

f or  whi ch sent ence was i mposed. "   I d. ;  see Mar cus Johnson,  304 

Wi s.  2d 318,  ¶31;  St at e v.  Thompson,  225 Wi s.  2d 578,  582,  593 

N. W. 2d 875 ( Ct .  App.  1999) ;  St at e v.  Bei er sdor f ,  208 

Wi s.  2d 492,  496- 97,  561 N. W. 2d 749 ( Ct .  App.  1997) ;  St at e v.  

Gavi gan,  122 Wi s.  2d 389,  391,  362 N. W. 2d 162 ( Ct .  App.  1984) .   

Af t er  maki ng t hese det er mi nat i ons,  " t he cour t  shal l  make and 

ent er  a speci f i c  f i ndi ng of  t he number  of  days f or  whi ch 

sent ence cr edi t  i s  t o be gr ant ed. "   Wi s.  St at .  § 973. 155( 2) . 12   

¶28 Ther e i s no di sput e t hat  Johnson was " i n cust ody"  f or  

a t ot al  of  54 days on t hese cases bef or e he was sent enced on 

August  31,  2005.   Consequent l y,  our  pr i nci pal  f ocus i s i n how 

                                                 
12  Af t er  t he i mposi t i on of  sent ence,  t he cour t  shal l  
make and ent er  a speci f i c  f i ndi ng of  t he number  of  
days f or  whi ch sent ence cr edi t  i s  t o be gr ant ed,  whi ch 
f i ndi ng shal l  be i ncl uded i n t he j udgment  of  
convi ct i on.   I n t he case of  r evocat i on of  pr obat i on,  
ext ended super vi s i on or  par ol e,  t he depar t ment ,  i f  t he 
hear i ng i s wai ved,  or  t he di v i s i on of  hear i ngs and 
appeal s i n t he depar t ment  of  admi ni st r at i on,  i n t he 
case of  a hear i ng,  shal l  make such a f i ndi ng,  whi ch 
shal l  be i ncl uded i n t he r evocat i on or der .  

Wi s.  St at .  § 973. 155( 2) .  
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cr edi t  f or  t hese 54 days13 shoul d be appl i ed,  gi ven t he st at ut or y 

l anguage t hat  an of f ender ' s sent ence " shal l "  be cr edi t ed " f or  

al l  days spent  i n cust ody i n connect i on wi t h t he cour se of  

conduct  f or  whi ch sent ence was i mposed. "   Wi s.  St at .  

§ 973. 155( 1) ( a)  ( emphasi s added) .   Mor e speci f i cal l y,  we must  

det er mi ne whet her  f our  days of  pr esent ence cust ody di r ect l y 

r el at ed t o t he f i r st  2004 case shoul d be appl i ed as cr edi t  

t owar d t he concur r ent  sent ences i n t he 2005 case,  and whet her  50 

days of  pr esent ence cust ody di r ect l y r el at ed t o t he 2005 case 

shoul d be appl i ed as cr edi t  t owar d t he concur r ent  sent ence i n 

t he f i r st  2004 case.   The answer  wi l l  depend on t he 

i nt er pr et at i on of  t he " i n connect i on wi t h"  c l ause i n Wi s.  St at .  

§ 973. 155( 1) ( a) .   

¶29 We not e t hat ,  i n i nt er pr et i ng Wi s.  St at .  

§ 973. 155( 1) ( a)  t o r esol ve t he pr oper  amount  of  sent ence cr edi t  

f or  an of f ender ,  some Wi sconsi n cour t s have det er mi ned t hat  t he 

st at ut or y l anguage i s suscept i bl e t o mor e t han one r easonabl e 

i nt er pr et at i on and i s t hus ambi guous.   See,  e. g. ,  Mar cus 

                                                 
13 At  or al  ar gument ,  Johnson' s at t or ney al t er ed her  

posi t i on,  aski ng t hat  54 days of  cr edi t  be appl i ed t o each of  
Johnson' s concur r ent  sent ences.   Thi s posi t i on i s l ogi cal l y 
consi st ent  wi t h Johnson' s or al  ar gument  but  i nconsi st ent  wi t h 
Johnson' s br i ef :  " Mr .  Johnson never  ar gued t hat  al l  of  t he 
cr edi t  f r om each concur r ent  sent ence shoul d be added t oget her .   
Rat her ,  .  .  .  he ar gued t hat  t he gr eat er  amount  of  cr edi t  ( her e,  
50 days)  shoul d be appl i ed t o bot h sent ences i n or der  t o gi ve 
ef f ect  t o t hat  cr edi t . "   The out come of  t hi s case i s not  
af f ect ed by whet her  Johnson r equest s t hat  50 days or  54 days of  
cr edi t  be appl i ed t o each of  hi s concur r ent  sent ences;  
t her ef or e,  we pr oceed under  Johnson' s r equest  f or  54 days of  
cr edi t .   
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Johnson,  304 Wi s.  2d 318,  ¶¶34,  68;  St at e v.  Fl oyd,  2000 WI  14,  

¶13 n. 6,  232 Wi s.  2d 767,  606 N. W. 2d 155;  St at e v.  Tuescher ,  226 

Wi s.  2d 465,  471,  595 N. W. 2d 443 ( Ct .  App.  1999) ;  Gavi gan,  122 

Wi s.  2d at  392.   Ot her  Wi sconsi n cour t s have det er mi ned t hat  t he 

same st at ut e i s unambi guous.   See,  e. g. ,  St at e v.  Beet s,  124 

Wi s.  2d 372,  377,  369 N. W. 2d 382 ( 1985) ;  St at e v.  Gi l ber t ,  115 

Wi s.  2d 371,  377,  340 N. W. 2d 511 ( 1983) .    

¶30 Whet her  t hi s st at ut e i s deemed ambi guous i s l i kel y t o 

depend on t he di f f i cul t y of  appl y i ng i t s l anguage t o compl ex or  

unusual  f act s and t he exi st ence of  r easonabl e compet i ng v i ews on 
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how t he st at ut e shoul d be i nt er pr et ed. 14  St at ut or y t ext  t hat  i s  

c l ear  i n most  ci r cumst ances may not  al ways pr ovi de t he answer  

                                                 
14 See Mar cus Johnson,  304 Wi s.  2d 318,  ¶¶34,  63- 68 ( f i ndi ng 

ambi gui t y when det er mi ni ng whet her  ext ensi on of  a j uveni l e 
commi t ment  i s consi der ed cust ody f or  whi ch cr edi t  agai nst  an 
adul t  sent ence i s r equi r ed) ;  St at e v.  Fl oyd,  2000 WI  14,  232 
Wi s.  2d 767,  ¶¶13 n. 6,  18,  606 N. W. 2d 155 ( f i ndi ng ambi gui t y 
when det er mi ni ng whet her  pr esent ence conf i nement  f or  a di smi ssed 
char ge t hat  i s r ead i n at  sent enci ng f or  a pr evi ousl y unr el at ed 
char ge r esul t s i n t he t wo char ges bei ng " r el at ed t o one anot her "  
and ul t i mat el y " i n connect i on wi t h"  each ot her ) ;  St at e v.  
Tuescher ,  226 Wi s.  2d 465,  470- 71,  475,  479,  595 N. W. 2d 443 ( Ct .  
App.  1999)  ( f i ndi ng ambi gui t y when i nt er pr et i ng Wi s.  St at .  
§ 973. 155( 1) ( a)  t o det er mi ne whet her  t he phr ase,  
" conf i nement  .  .  .  f or  any ot her  sent ence ar i s i ng out  of  t he 
same cour se of  conduct , "  r ef er s t o a " cr i mi nal  epi sode"  or  
somet hi ng mor e nar r ow,  such as t he " same speci f i c  act s" ) ;  St at e 
v.  Gavi gan,  122 Wi s.  2d 389,  392,  362 N. W. 2d 162 ( Ct .  App.  1984)  
( f i ndi ng ambi gui t y i n t he l anguage,  " i n connect i on wi t h t he 
cour se of  conduct  f or  whi ch sent ence was i mposed, "  when 
det er mi ni ng whet her  a r obber y char ge was " i n connect i on wi t h"  a 
f l eei ng char ge t hat  r esul t ed f r om a hi gh- speed chase r oughl y 24 
hour s af t er  t he r obber y t ook pl ace) .   These cases shoul d be 
compar ed wi t h St at e v.  Beet s,  124 Wi s.  2d 372,  376- 78,  369 
N. W. 2d 382 ( 1985)  ( f i ndi ng no ambi gui t y when det er mi ni ng whet her  
pr esent ence cr edi t  cont i nues t o appl y t o an unr esol ved char ge 
af t er  t he def endant  begi ns t o ser ve hi s sent ence i n an unr el at ed 
case)  and St at e v.  Gi l ber t ,  115 Wi s.  2d 371,  377- 78,  340 
N. W. 2d 511 ( 1983)  ( f i ndi ng no ambi gui t y when det er mi ni ng whet her  
t i me spent  i n cust ody as a condi t i on of  pr obat i on on a char ge 
t he def endant  i s l at er  convi ct ed of  i s  " i n connect i on wi t h"  t he 
cour se of  conduct  f or  whi ch t hat  sent ence was i mposed) .  
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f or  unant i c i pat ed f act  pat t er ns. 15  We concl ude t hat ,  under  t he 

speci f i c  f act s of  t hi s case,  t her e i s onl y one r easonabl e 

i nt er pr et at i on of  Wi s.  St at .  § 973. 155( 1) ( a) :  Johnson' s 

pr esent ence cust ody r el at ed t o hi s f i r st  2004 case i s not  " i n 

connect i on wi t h"  t he cour se of  conduct  f or  whi ch hi s sent ences 

i n hi s 2005 case wer e i mposed,  and Johnson' s pr esent ence cust ody 

r el at ed t o hi s 2005 case i s not  " i n connect i on wi t h"  t he cour se 

of  conduct  f or  whi ch hi s sent ence i n hi s f i r st  2004 case was 

i mposed.   Ther ef or e,  Wi s.  St at .  § 973. 155( 1) ( a)  i s not  ambi guous 

as appl i ed t o t hi s case.   Nonet hel ess,  because Johnson bases 

much of  hi s ar gument  on non- st at ut or y aut hor i t i es,  we wi l l  

                                                 
15 See,  e. g. ,  Kenosha v.  Uni f i ed Sch.  Di st . ,  55 Wi s.  2d 642,  

644- 48,  201 N. W. 2d 66 ( 1972)  ( f i ndi ng ambi gui t y i n t he phr ase,  
" at  a pr i ce equal  t o t he pr i nci pal  amount  of  t he t hen 
out st andi ng obl i gat i ons of  such ci t y i ssued f or  such school  
pur poses, "  " as appl i ed t o t he f act s"  when det er mi ni ng t he met hod 
of  account i ng t o be used f or  cal cul at i ng out st andi ng bond 
obl i gat i ons) ;  Honeycr est  Far ms v.  Br ave Har vest or e Sys. ,  200 
Wi s.  2d 256,  264- 66,  546 N. W. 2d 192 ( Ct .  App.  1996)  ( " Because 
t he t wo subsect i ons ar e i nconsi st ent  r egar di ng when wai ver  
occur s,  we concl ude t he st at ut e i s ambi guous as appl i ed t o t he 
f act s of  t hi s case.  .  .  .   Mor eover ,  t he st at ut or y l anguage does 
not  appear  t o cont empl at e t he f act s of  t hi s case wher e t wo 
di f f er ent  i nsur er s f i l e answer s on behal f  of  a s i ngl e 
def endant . " )  ( c i t at i on omi t t ed) ;  Haas v.  Peake,  525 F. 3d 1168,  
1172,  1184 ( Fed.  Ci r .  2008)  ( f i ndi ng t he t er m,  " ser ved i n t he 
Republ i c of  Vi et nam, "  as st at ed i n 38 U. S. C.  § 1116( a) ( 1)  
( 2000) ,  t o be ambi guous when appl i ed t o a Vi et nam Vet er an who 
was st at i oned on a Navy shi p of f  t he coast  of  Vi et nam wi t hi n i t s 
t er r i t or i al  wat er s) ;  Uni t ed St at es v.  Powel l ,  929 F. 2d 1190,  
1191,  1193 ( 7t h Ci r .  1991)  ( " As appl i ed t o t he f act s bef or e us,  
t he phr ase ' may not  t ur n a vehi c l e or  move r i ght  or  l ef t  upon a 
r oadway or  change l anes'  i s  ambi guous,  because i t  does not  
answer  t he quest i on of  whet her  a hi ghway on- r amp i s a ' l ane'  
consi der ed par t  of  t he ' r oadway'  i t sel f . " ) .  
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exami ne t hose ot her  sour ces and show how t hey suppor t  our  

i nt er pr et at i on of  t he st at ut e.  

¶31 I n gener al ,  Wi s.  St at .  § 973. 155 i s desi gned t o 

pr event  a def endant  f r om ser vi ng mor e t i me t han hi s sent ence or  

hi s sent ences cal l  f or .   Beet s,  124 Wi s.  2d at  379;  see al so 

Kl i mas v.  St at e,  75 Wi s.  2d 244,  248- 49,  249 N. W. 2d 285 ( 1977)  

( hol di ng,  pr i or  t o Wi s.  St at .  § 973. 155' s enact ment ,  t hat  cour t s  

must  cr edi t  a def endant ' s sent ence wi t h al l  t i me spent  i n 

pr esent ence cust ody on t hat  char ge) . 16  " The cl ear  i nt ent  of  sec.  

973. 155,  St at s. ,  i s  t o gr ant  cr edi t  f or  each day i n cust ody 

r egar dl ess of  t he basi s f or  t he conf i nement  as l ong as i t  i s  

connect ed t o t he of f ense f or  whi ch sent ence i s i mposed. "   

Gi l ber t ,  115 Wi s.  2d at  380 ( emphasi s added) ;  see al so 71 Wi s.  

Op.  At t ' y  Gen.  102,  106 ( 1982)  ( " Sect i on 973. 155,  St at s. ,  

pr ovi des cr edi t  f or  al l  desi gnat ed per i ods spent  i n cust ody f or  

a par t i cul ar  cour se of  conduct . " ) .    

¶32 To be el i gi bl e f or  sent ence cr edi t  i n Wi sconsi n,  a 

def endant ' s pr esent ence cust ody must  be " i n connect i on wi t h t he 

cour se of  conduct  f or  whi ch sent ence was i mposed. "   Wi s.  St at .  

                                                 
16 I n an ear l i er  case,  Byr d v.  St at e,  65 Wi s.  2d 415,  424,  

222 N. W. 2d 696 ( 1974) ,  t he cour t  st at ed as f ol l ows:  
 
We hol d t hat  a def endant  must  be gi ven cr edi t  f or  t i me 
spent  i n cust ody pr i or  t o convi ct i on t o t he ext ent  
such t i me added t o t he sent ence i mposed exceeds t he 
maxi mum sent ence per mi t t ed under  t he st at ut e f or  such 
of f ense,  pr ovi ded such t i me spent  i n cust ody was a 
r esul t  of  t he cr i mi nal  char ge f or  whi ch a pr i son or  
j ai l  sent ence i s i mposed or  as a r esul t  of  t he conduct  
on whi ch such char ge i s based .  .  .  .  
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§ 973. 155( 1) ( a) .   Nei t her  t he st at ut e nor  t he case l aw t hat  

pr ecedes t oday' s ver si on of  Wi s.  St at .  § 973. 155 j ust i f i es 

cr edi t i ng a def endant ' s sent ence f or  t i me spent  i n pr esent ence 

cust ody t hat  i s not  r el at ed t o t he mat t er  f or  whi ch sent ence i s 

i mposed.   See Beet s,  124 Wi s.  2d at  379- 80.   

¶33 Mor eover ,  t he pr esent ence cust ody' s " connect i on wi t h"  

t he sent ence i mposed must  be f act ual ;  a mer e pr ocedur al  

connect i on wi l l  not  suf f i ce.   Fl oyd,  232 Wi s.  2d 767,  ¶¶15- 17 

( " [ A]  f act ual  connect i on f ul f i l l s  t he st at ut or y r equi r ement  f or  

sent ence cr edi t ,  and .  .  .  a pr ocedur al  or  ot her  t angent i al  

connect i on wi l l  not  suf f i ce. " )  ( c i t i ng Bei er sdor f ,  208 

Wi s.  2d at  498) .    

¶34 To i l l ust r at e,  i n Bei er sdor f ,  t he def endant  was 

ar r est ed and char ged wi t h bai l  j umpi ng af t er  v i ol at i ng t he 

condi t i ons of  hi s per sonal  r ecogni zance bond,  whi ch was i n pl ace 

as a r esul t  of  hi s unr esol ved sexual  assaul t  case.   Bei er sdor f ,  

208 Wi s.  2d at  494- 95.   Af t er  pl eadi ng gui l t y and bei ng 

sent enced on bot h char ges,  he r equest ed t hat  hi s pr esent ence 

cust ody r esul t i ng f r om t he bai l  j umpi ng char ge,  f or  whi ch hi s 

sent ence was st ayed i n f avor  of  pr obat i on,  be appl i ed t o t he 

sent ence i mposed f or  hi s sexual  assaul t  char ge.   I d.  

¶35 The cour t  of  appeal s af f i r med t he ci r cui t  cour t ' s  

or der  denyi ng t hi s r equest :  " Al t hough a def endant  may per cei ve 

t hat  cust ody i s at  l east  par t l y i n connect i on wi t h anot her  

cr i me,  t hat  does not  mean t hat  t he cust ody,  f or  cr edi t  pur poses,  

i s r el at ed t o t he cour se of  conduct  f or  whi ch sent ence was 

i mposed. "   I d.  at  498 ( i nt er nal  c i t at i ons and quot at i ons 
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omi t t ed) .   Because t he sent ence i mposed was " i n connect i on wi t h"  

t he sexual  assaul t  char ge,  but  t he pr esent ence cust ody was " i n 

connect i on wi t h"  t he bai l  j umpi ng char ge,  t her e was no f act ual  

connect i on bet ween t he pr esent ence cust ody and t he sent ence 

i mposed.   I d.  at  498- 99.   Thi s was t r ue despi t e t he obvi ous 

pr ocedur al  connect i on bet ween t he bai l  j umpi ng char ge and t he 

or i gi nal  sexual  assaul t  char ge:  i . e. ,  wi t hout  t he sexual  assaul t  

char ge t her e woul d have been no per sonal  r ecogni zance bond,  and 

t hus,  no bai l  j umpi ng.   See i d.  at  498.   Consequent l y,  no t i me 

was cr edi t ed t o t he sexual  assaul t  sent ence.   I d.  at  496.    

¶36 Si mi l ar l y,  i n Mar cus Johnson,  t hi s cour t  deni ed t he 

def endant ' s sent ence cr edi t  r equest  because t her e was no f act ual  

connect i on bet ween t he sent ence i mposed and t he pr esent ence 

cust ody at  i ssue.   Mar cus Johnson,  304 Wi s.  2d 318,  ¶¶63- 76.   I n 

June 2001,  af t er  bei ng adj udi cat ed del i nquent ,  t he def endant  

began ser vi ng a j uveni l e commi t ment .   Thi s commi t ment  was 

ext ended i n May 2002,  and agai n i n May 2003,  because of  

Johnson' s poor  behavi or  and a pl et hor a of  commi t ment  

i nf r act i ons.   I d. ,  ¶¶11,  16- 20.   Less t han t wo weeks af t er  hi s  

May 2002 commi t ment  ext ensi on,  t he def endant  bat t er ed anot her  

j uveni l e i n t he same f aci l i t y .   I d. ,  ¶12.   Thi s r esul t ed i n t he 

def endant  bei ng ar r est ed and char ged wi t h a f el ony.   I d.   The 

def endant  was " f r ee"  on t he f el ony bat t er y char ge af t er  post i ng 

a s i gnat ur e bond,  but  he was r et ur ned t o a j uveni l e f aci l i t y .   

I d. ,  ¶13.    

¶37 The def endant  r emai ned i n cust ody at  t he j uveni l e 

f aci l i t y  under  hi s j uveni l e commi t ment  f or  most  of  t he t i me 
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unt i l  hi s sent enci ng i n Febr uar y 2004 f or  t he 2002 bat t er y 

char ge.   I d. ,  ¶¶12- 15.   Fol l owi ng hi s sent enci ng,  t he def endant  

r equest ed t hat  t he t i me he ser ved i n t he j uveni l e f aci l i t y  af t er  

hi s ar r est  f or  bat t er y be cr edi t ed agai nst  t he bat t er y sent ence.   

I d. ,  ¶21.   The ci r cui t  cour t  di sal l owed such cr edi t ,  r easoni ng 

t hat  t he def endant ' s cust ody under  j uveni l e commi t ment  was i n no 

way connect ed wi t h hi s sent ence f or  bat t er y.   I d. ,  ¶¶23- 25.    

¶38 On appeal ,  t hi s cour t  af f i r med t he ci r cui t  cour t ' s 

deni al ,  not i ng t hat  Mar cus Johnson' s s i gnat ur e bond i n t he 

bat t er y case r emai ned i n ef f ect  unt i l  t he t i me hi s sent ence was 

i mposed f or  t hat  char ge,  and hi s ext ended commi t ment  i n t he 

j uveni l e f aci l i t y  woul d have occur r ed r egar dl ess of  t he bat t er y 

i nci dent . 17  I d. ,  ¶76.   As a r esul t ,  t hi s cour t  hel d t hat  t he 

def endant ' s pr esent ence cust ody i n t he j uveni l e f aci l i t y  

f ol l owi ng t he bat t er y was not  " i n connect i on wi t h"  t he bat t er y 

sent ence.   I d. ,  ¶81;  cf .  Thompson,  225 Wi s.  2d at  586 ( cr edi t i ng 

t i me spent  i n pr esent ence cust ody under  a j uveni l e commi t ment  

because t he j uveni l e commi t ment  was a di r ect  r esul t  of  t he 

" conduct  f or  whi ch sent ence was i mposed" ) .   

                                                 
17 The Mar cus Johnson cour t  had ext ensi ve suppor t  i n t he 

r ecor d f or  i t s concl usi on t hat  t he def endant ' s commi t ment  woul d 
have been ext ended i n May 2003 even i f  t he bat t er y had not  
occur r ed.   For  exampl e,  " i n June 2002,  Johnson accumul at ed ni ne 
addi t i onal  char ges f or  di sobeyi ng or der s,  di sr upt i ve conduct ,  
t hr eat s t o st af f ,  at t empt ed bat t er y t o st af f ,  cr eat i ng an 
unsani t ar y condi t i on,  and i nappr opr i at e sexual  conduct . "   Mar cus 
Johnson,  304 Wi s.  2d 318,  ¶16.   Al so,  " [ b] et ween Jul y 2002 and 
December  2002,  Johnson accumul at ed 45 addi t i onal  char ges, "  
i ncl udi ng an addi t i onal  bat t er y char ge i n November  2002.   I d.    
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¶39 I n cont r ast  t o t hese t wo cases,  sent ence cr edi t  must  

be appl i ed when t he def endant ' s pr esent ence cust ody i s f act ual l y  

" i n connect i on wi t h"  t he cour se of  conduct  f or  whi ch sent ence 

was i mposed.   See Wi s.  St at .  § 973. 155( 1) ( a) .   

¶40 For  exampl e,  i n Fl oyd,  t hi s cour t  cr edi t ed t he 

def endant ' s sent ence f or  r eckl ess endanger ment  wi t h t he t i me he 

spent  i n pr esent ence cust ody f or  an unr el at ed ar med r obber y 

because t he ar med r obber y char ge was r ead i n at  t he sent enci ng 

f or  r eckl ess endanger ment .   Fl oyd,  232 Wi s.  2d 767,  ¶¶1- 2.   The 

cour t  r easoned t hat  r ead- i n char ges ar e consi der ed at  

sent enci ng;  t her ef or e,  t he r ead- i n char ges become a f act ual  

consi der at i on i n t he sent enci ng det er mi nat i on.   Fl oyd,  232 

Wi s.  2d 767,  ¶¶25- 26.   Consequent l y,  t he r ead- i n char ges wer e 

det er mi ned t o be " r el at ed t o"  t he r eckl ess endanger ment  

sent ence,  and t her ef or e,  conf i nement  on t he r ead- i n char ges was 

f act ual l y " i n connect i on wi t h t he cour se of  conduct  f or  whi ch 

sent ence was i mposed. "   Wi s.  St at .  § 973. 155( 1) ( a) ;  Fl oyd,  232 

Wi s.  2d 767,  ¶¶18,  31- 32. 18    

                                                 
18 I n Fl oyd,  t he def endant  asser t ed an al t er nat i ve,  

pr ocedur al l y based ar gument  f or  sent ence cr edi t  as wel l .   Fl oyd,  
232 Wi s.  2d 767,  ¶14.   The def endant  asser t ed t hat  t he 
pr esent ence cust ody f or  hi s ar med r obber y char ge was " i n 
connect i on wi t h"  t he sent ence i mposed f or  hi s r eckl ess 
endanger ment  char ge because he agr eed t o a gui l t y pl ea f or  
r eckl ess endanger ment  i n exchange f or  a di smi ssal  of  t he ar med 
r obber y char ge.   I d.   Thi s  cour t  unani mousl y r ej ect ed t he 
def endant ' s ar gument ,  st at i ng t hat  " t he pr oposi t i on t hat  a 
pr ocedur al  connect i on may sat i sf y t he st at ut or y r equi r ement  has 
al r eady been r ej ect ed. "   I d. ,  ¶15 ( r ef er r i ng t o St at e v.  
Bei er sdor f ,  208 Wi s.  2d 492,  561 N. W. 2d 749 ( Ct .  App.  1997) ) .   
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¶41 I n Gi l ber t ,  a consol i dat ed appeal  concer ni ng t wo 

cases,  t he def endant s each had t hei r  sent ences st ayed and wer e 

gi ven pr obat i on,  but  as a condi t i on of  pr obat i on,  t hey wer e 

r equi r ed t o spend some t i me i n t he count y j ai l .   Gi l ber t ,  115 

Wi s.  2d at  373- 76.   Af t er  ser vi ng t hi s t i me and bei ng r el eased,  

each def endant  had hi s pr obat i on r evoked and was sent enced on 

t he convi ct i ons f or  whi ch sent ence had been st ayed.   I d.  at  374,  

376.   The ci r cui t  cour t s deni ed each def endant ' s r equest  t o 

appl y t hose days spent  i n j ai l  as a condi t i on of  pr obat i on t o 

t he sent ences i mposed af t er  pr obat i on was r evoked.   I d.  at  374-

76.   Thi s cour t  r ever sed t he dec i s i ons of  t he t wo ci r cui t  cour t s  

and cr edi t ed t he j ai l  t i me t o t he def endant s '  sent ences because 

t he pr esent ence cust ody was " i n connect i on wi t h"  t he same cr i me 

f or  whi ch each sent ence was i mposed.   I d.  at  376,  380.   Thi s 

cour t  saw a di r ect ,  f act ual  connect i on bet ween t he def endant s '  

t i me i n pr esent ence cust ody and t he cour se of  conduct  f or  whi ch 

t he r espect i ve sent ences wer e i mposed.  

¶42 Si mi l ar l y,  i n Yani ck,  299 Wi s.  2d 456,  ¶1,  t he 

def endant  was i n cust ody as a condi t i on of  hi s pr obat i on,  whi ch 

was l at er  r evoked.   Af t er  t he r evocat i on,  he was sent enced f or  

t he under l y i ng cr i me and hi s sent ence was cr edi t ed f or  t he t i me 

he spent  i n pr esent ence cust ody,  even t hough t hat  t i me was 

ser ved concur r ent  wi t h anot her  r ecent l y i mposed sent ence f or  an 

unr el at ed cr i me.   I d.    

¶43 The Yani ck cour t  di st i ngui shed Beet s,  124 Wi s.  2d at  

378- 79,  wher e t hi s cour t  hel d t hat  t he i mposi t i on of  a sent ence 

on one char ge sever s any f ur t her  cr edi t  f or  pendi ng char ges t hat  
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may l at er  r esul t  i n a sent ence,  by st at i ng t hat  " Beet s does not  

addr ess ser vi ce of  a sent ence and concur r ent  ser vi ce of  cust ody 

t i me pur suant  t o a di sposi t i on,  whi ch i s t he sor t  of  concur r ent  

cust ody t i me at  i ssue her e. "   Yani ck,  299 Wi s.  2d 456,  ¶22.    

¶44 Because t he def endant  i n Yani ck was ul t i mat el y 

sent enced f or  t he same cr i me f or  whi ch he was i n cust ody as a 

condi t i on of  hi s pr obat i on,  t he cour t  of  appeal s det er mi ned t hat  

t i me i n cust ody was " i n connect i on wi t h t he cour se of  conduct  

f or  whi ch sent ence [ was]  i mposed. "   I d. ,  ¶24;  Wi s.  St at .  

§ 973. 155( 1) ( a) .    

¶45 I n appl y i ng Wi s.  St at .  § 973. 155,  t hese cases at t empt  

t o di st i ngui sh t i me spent  i n pr esent ence cust ody t hat  i s 

f act ual l y " i n connect i on wi t h t he cour se of  conduct  f or  whi ch 

sent ence was i mposed"  f r om t i me spent  i n pr esent ence cust ody 

t hat  i s not  f act ual l y " i n connect i on wi t h t he cour se of  conduct  

f or  whi ch sent ence was i mposed. "   The st at ut e does not  pr ovi de 

sent ence cr edi t  f or  t i me i n cust ody t hat  i s not  r el at ed,  or  i s  

onl y pr ocedur al l y r el at ed,  t o t he mat t er  f or  whi ch sent ence i s 

i mposed.   See Fl oyd,  232 Wi s.  2d 767,  ¶¶15- 17;  Bei er sdor f ,  208 

Wi s.  2d at  498.  

¶46 The st at ut e poses a s i mpl e t est :  whet her  t he cust ody 

f or  whi ch sent ence cr edi t  i s  sought  was " i n connect i on wi t h t he 

cour se of  conduct  f or  whi ch sent ence was i mposed. "   Wi s.  St at .  

§ 973. 155( 1) ( a) .   Admi t t edl y,  t he answer  t o t hi s st at ut or y t est  

i s  not  al ways si mpl e.  

¶47 Cal cul at i ng t he cor r ect  number  of  days t hat  need t o be 

cr edi t ed t o each of  Johnson' s concur r ent  sent ences r equi r es t hat  
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we exami ne separ at el y each sent ence and t he t i me spent  i n 

pr esent ence cust ody " i n connect i on wi t h"  each sent ence.   We 

cannot ,  as Johnson' s ar gument  at t empt s t o do,  conf l at e al l  t he 

concur r ent  sent ences i mposed on t he same day and make a cr edi t  

det er mi nat i on as i f  t her e wer e onl y one over al l  sent ence 

i mposed.    

¶48 Ther e i s no di sput e t hat  t he f our  days of  pr esent ence 

cust ody r esul t i ng f r om Johnson' s ar r est  i n t he f i r st  2004 case 

i s f act ual l y " i n connect i on wi t h t he cour se of  conduct  f or  whi ch 

[ t he]  sent ence [ i n t hat  case was]  i mposed. "   I d.   Li kewi se,  

t her e i s no di sput e t hat  t he 50 days of  pr esent ence cust ody 

r esul t i ng f r om Johnson' s ar r est  i n t he 2005 case i s f act ual l y 

" i n connect i on wi t h t he cour se of  conduct  f or  whi ch [ t he]  

sent ence[ s i n t he 2005 case wer e]  i mposed. "   I d.    

¶49 However ,  t her e i s no f act ual  connect i on bet ween t he 

f our  days of  pr esent ence cust ody i n 2004 and t he cour se of  

conduct  f or  whi ch t he sent ences i n t he 2005 case wer e i mposed,  

nor  i s t her e a f act ual  connect i on bet ween t he 50 days of  

pr esent ence cust ody i n 2005 and t he cour se of  conduct  f or  whi ch 

t he sent ence i n t he f i r st  2004 case was i mposed.   See Fl oyd,  232 

Wi s.  2d 767,  ¶¶15- 17;  Bei er sdor f ,  208 Wi s.  2d at  498.   Thus,  

onl y f our  days of  pr esent ence cust ody must  be cr edi t ed t o t he 

sent ence i n t he f i r st  2004 case,  and onl y 50 days of  pr esent ence 

cust ody must  be cr edi t ed t o t he sent ences i n t he 2005 case.   See 

Wi s.  St at .  § 973. 155( 1) ( a) .   No ot her  sent ence cr edi t  i s  due f or  

ei t her  case.  
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B.  St at e v.  War d and Wi s JI ——Cr i mi nal  SM- 34A 

¶50 I n t he pr esent  case,  Johnson i s not  r el y i ng on t he 

pl ai n l anguage of  t he st at ut e because,  as demonst r at ed,  he 

cannot  sat i sf y i t s r equi r ement s f or  sent ence cr edi t .   I nst ead,  

he i s r el y i ng on an al t er nat i ve t est :  whet her  a def endant  

r ecei ved concur r ent  sent ences and whet her  t hose concur r ent  

sent ences wer e i mposed at  t he same t i me.   I f  t hi s t wo- par t  t est  

i s  sat i sf i ed,  he ar gues,  any t i me i n pr esent ence cust ody 

cr edi t ed t owar d one of  t he concur r ent  sent ences must  be cr edi t ed 

t owar d al l  t he concur r ent  sent ences i mposed at  t hat  t i me.   To 

suppor t  t hi s al t er nat i ve t est ,  Johnson r el i es heavi l y on War d,  

t he cases f ol l owi ng War d,  and Wi s JI ——Cr i mi nal  SM- 34A.      

¶51 The War d case r equi r es c l ose exami nat i on because t he 

f act s of  t he case do not  suppor t  Johnson' s posi t i on.   The cour t  

of  appeal s st at ed t he f act s as f ol l ows:  

 Fol l owi ng t he r evocat i on of  hi s pr obat i on,  
Houst on War d was sent enced t o i ndet er mi nat e t er ms of  
t hr ee year s i ncar cer at i on on each of  t hr ee convi ct i ons 
f or  del i ver y of  mar i j uana.   The t r i al  cour t  di r ect ed 
t hat  each sent ence be concur r ent  wi t h t he ot her s and 
wi t h a t hr ee- year  sent ence i mposed by a di f f er ent  
j udge i n an unr el at ed case.  .  .  .   The t r i al  cour t  
gr ant ed War d 233 days of  cr edi t  as t he r esul t  of  
War d' s pr e- sent ence i ncar cer at i on,  but  appl i ed t he 
cr edi t  onl y t o t he f i r st  of  t he t hr ee concur r ent  
sent ences.   War d ar gues t hat  he i s ent i t l ed t o have 
t he cr edi t  appl i ed t o each of  t he concur r ent  
t er ms.  .  .  .   The st at e concedes er r or .   We agr ee,  and 
r ever se.  

War d,  153 Wi s.  2d at  744 ( i nt er nal  c i t at i on and f oot not e 

omi t t ed) .  
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 ¶52 The War d cour t  t her eaf t er  expl ai ned t hat  appl y i ng 

" pr e- sent ence cr edi t  agai nst  onl y one of  t he concur r ent  t hr ee-

year  t er ms def eat s t he concur r ent  nat ur e of  t he sent ence because 

t he f i r st  t er m i s r educed t o t wo year s and 132 days,  whi l e t he 

r emai ni ng t wo t er ms st and at  t hr ee f ul l  year s. "   I d.  at  745.   

The cour t  t hen not ed t hat  i t s r esul t  was consi st ent  wi t h t he 

concl usi on of  t he Wi sconsi n Cr i mi nal  Jur y I nst r uct i ons 

Commi t t ee,  whi ch opi ned t hat  " ' When concur r ent  sent ences ar e 

i mposed at  t he same t i me or  f or  of f enses ar i s i ng f r om t he same 

cour se of  conduct ,  sent ence cr edi t  i s  t o be det er mi ned as a 

t ot al  number  of  days and i s t o be cr edi t ed agai nst  each sent ence 

i mposed. ' "   I d.  at  746 ( quot i ng Wi s JI ——Cr i mi nal  SM- 34A at  11 

( 1982)  ( emphasi s added) ) .   

¶53 Conf r ont ed wi t h Johnson' s r el i ance on War d,  t he cour t  

of  appeal s went  t o t he br i ef s i n War d t o obt ai n a mor e compl et e 

st at ement  of  t he f act s.   The br i ef s r eveal ed t he f ol l owi ng:  

Houst on War d was ar r est ed on Sept ember  19,  1988.   At  t hat  t i me,  

he was on pr obat i on f or  a 1984 convi ct i on f or  t hr ee count s of  

del i ver i ng mar i j uana.   Fol l owi ng hi s ar r est ,  War d was char ged 

wi t h del i ver y of  cocai ne and possessi on of  cocai ne wi t h i nt ent  

t o del i ver .   On Sept ember  20,  1988,  a pr obat i on hol d was pl aced 

on War d.   Lat er  hi s pr obat i on on t he 1984 convi ct i on was 

r evoked.   As a r esul t ,  War d was i n cust ody i n connect i on wi t h 

bot h t he t hr ee 1984 mar i j uana char ges and t he t wo 1988 cocai ne 

char ges f r om hi s ar r est  unt i l  he was sent enced i n each of  t he 

t wo cases.  
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 ¶54 The cocai ne sent ences came f i r st .   On Febr uar y 7,  

1989,  War d pl eaded gui l t y t o t he cocai ne char ges,  and on each of  

t he t wo count s,  he r ecei ved a t hr ee- year  t er m.   The sent ences 

wer e concur r ent  wi t h each ot her ,  and on bot h sent ences,  War d 

r ecei ved cr edi t  f or  142 days of  pr esent ence cust ody,  

r epr esent i ng t he t i me he was i n cust ody f r om Sept ember  19,  1988,  

t o Febr uar y 7,  1989.  

 ¶55 On Febr uar y 9,  1989,  War d was sent enced on t he 

mar i j uana char ges.   On each of  t he t hr ee char ges,  he was 

sent enced t o a t er m of  t hr ee year s i n pr i son,  but  t he cour t  

det er mi ned t hat  t he t hr ee sent ences shoul d be concur r ent  wi t h 

each ot her  and al so wi t h t he sent ences pr evi ousl y i mposed on t he 

cocai ne char ges.  

 ¶56 War d had spent  91 days i n j ai l  bef or e he was pl aced on 

pr obat i on f or  t he t hr ee mar i j uana char ges i n 1984.   Thus,  he was 

ent i t l ed t o 91 days of  cr edi t  on each mar i j uana sent ence.   He 

al so was i n cust ody on t he pr obat i on hol d f r om Sept ember  20,  

1988,  unt i l  Febr uar y 9,  1989,  when he was sent enced.   Al l  

par t i es agr eed t hat  War d had spent  233 days i n cust ody pr i or  t o 

t he sent ences on t he t hr ee mar i j uana char ges.   However ,  t he 

c i r cui t  cour t  awar ded cr edi t  on onl y one of  t hose sent ences.   

War d cont ended t hat  he shoul d have r ecei ved f ul l  cr edi t  on al l  

t hr ee mar i j uana sent ences.  

 ¶57 As not ed,  t he St at e conceded er r or .   I t  conceded t hat  

War d was ent i t l ed t o 233 days of  cr edi t  on al l  t hr ee mar i j uana 

sent ences.   Ther e was no di sput e t hat  War d was ent i t l ed t o 142 

days of  cr edi t  on al l  f i ve sent ences i n t he t wo cases,  but  t he 
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f ul l  233 days of  cr edi t  appl i ed onl y t o t he mar i j uana sent ences.   

I n hi s br i ef ,  War d' s at t or ney,  Mi chael  Hi cks,  expl ai ned as 

f ol l ows:  

 [ I ] f  t he sent ence cr edi t  wer e pr oper l y al l owed on 
[ t he concur r ent  sent ences]  f or  t he mar i j uana 
convi ct i ons,  t hen t he sent ences i mposed [ i n t he 
cocai ne case]  woul d cont r ol ,  as t hey woul d be t he 
l ongest  concur r ent  sent ences si nce onl y 142 days of  
cr edi t  appl i es on t hose sent ences.   Under  t hi s  
comput at i on,  War d st i l l  l oses t he 91 days t hat  he 
spent  i n j ai l  i n connect i on wi t h t he mar i j uana cases.   
However ,  t hat  i s  t he penal t y he must  suf f er  f or  
v i ol at i ng hi s pr obat i on by commi t t i ng a new cr i me.  

( Emphasi s added. )  

¶58 Thi s sol i d anal ysi s was under cut  by t he cour t  of  

appeal s when i t  r el i ed on a passage i n t he speci al  mat er i al s 

f r om t he Cr i mi nal  Jur y I nst r uct i ons Commi t t ee:  

 When concur r ent  sent ences ar e i mposed at  t he same 
t i me or  f or  of f enses ar i s i ng f r om t he same cour se of  
conduct ,  sent ence cr edi t  i s  t o be det er mi ned as a 
t ot al  number  of  days and i s t o be cr edi t ed agai nst  
each sent ence i mposed.   Cr edi t  agai nst  each sent ence 
i s r equi r ed because cr edi t  agai nst  onl y one sent ence 
woul d be negat ed by t he concur r ent  sent ence.   Thus,  i f  
t he cr edi t  was not  awar ded agai nst  bot h sent ences,  t he 
of f ender  woul d not  r ecei ve t he cr edi t  t o whi ch he i s 
ent i t l ed.  

Wi s JI ——Cr i mi nal  SM- 34A at  11 ( 1982)  ( emphasi s added) .  

 ¶59 Thi s whol e par agr aph i s unf or t unat e because i t  i s  t oo 

br oad.   The Cr i mi nal  Jur y I nst r uct i ons Commi t t ee' s use of  t he 

wor d " or "  i n t he f i r st  sent ence of  t he par agr aph i mpl i c i t l y  

cr eat es t wo di st i nct  t heor i es of  sent ence cr edi t ,  onl y one of  

whi ch i s gr ounded i n Wi s.  St at .  § 973. 155.   I f  t he f i r st  t heor y 
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( st andi ng al one)  wer e val i d,  i t  woul d wi pe out  t he need t o 

adher e t o t he l anguage of  t he st at ut e.  

¶60 I n Tuescher ,  t he cour t  of  appeal s r ef er enced War d' s 

use of  t hi s suspect  par agr aph:  " The appl i cat i on of  t he st at ut e 

i s .  .  .  r el at i vel y st r ai ght f or war d when mul t i pl e sent ences ar e 

i mposed at  t he same t i me.   I f  t he sent ences ar e concur r ent ,  t i me 

spent  i n pr esent ence cust ody i s  cr edi t ed t owar d each sent ence.   

See St at e v.  War d .  .  .  . "   Tuescher ,  226 Wi s.  2d at  469.   Thi s 

r el i ance cont i nued i n Yani ck,  299 Wi s.  2d 456,  ¶¶16- 18.  

¶61 The unf or t unat e par agr aph,  r ead i n cont ext ,  i s  

under st andabl e,  i f  not  t ot al l y accur at e.   I t  i s  f ol l owed by an 

exampl e i n whi ch t he l anguage about  concur r ent  sent ences makes 

sense:  

  1.  Mul t i pl e count s i n a s i ngl e j udgment  

 Exampl e 

Smi t h was ar r est ed f or  t wo bur gl ar i es,  char ged i n 
a t wo count  i nf or mat i on,  and convi ct ed of  bot h 
char ges on t he same day.   He spent  one year  i n 
j ai l  awai t i ng di sposi t i on.   He was sent enced t o 
ser ve f i ve year s on each count ,  t he sent ences t o 
r un concur r ent l y wi t h one anot her .  

 The j udgment  of  convi ct i on shoul d or der  t hat  
cr edi t  i s  due f or  365 days pur suant  t o § 973. 155.  

 When t he j udgment  r eaches t he pr i son,  t he 
r egi st r ar  wi l l  cr edi t  each of  t he concur r ent  sent ences 
wi t h 365 days,  t hus comput i ng t he sent ences as t hough 
t hey had begun 365 days ear l i er .  

Wi s JI ——Cr i mi nal  SM- 34A at  9.  

¶62 Thi s " exampl e"  f ul l y  sat i sf i es t he st at ut or y 

r equi r ement  t hat  a convi ct ed of f ender  be gi ven cr edi t  " f or  al l  
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days spent  i n cust ody i n connect i on wi t h t he cour se of  conduct  

f or  whi ch sent ence was i mposed. "   Wi s.  St at .  § 973. 155.  

¶63 Taki ng t he suspect  par agr aph out  of  t hi s f act ual  

cont ext  i gnor es ot her  expl anat i ons and exampl es i n t he speci al  

mat er i al s.   To wi t :  

I I I .  Det er mi ni ng t he Number  of  Days f or  Whi ch Cr edi t  
i s  Due 

 Sect i on 973. 155( 1) ( a)  r equi r es t wo 
det er mi nat i ons:  f i r st ,  whet her  t he of f ender  was " i n 
cust ody" ;  second,  whet her  t he cust ody was " i n 
connect i on wi t h t he cour se of  conduct  f or  whi ch 
sent ence was i mposed. "  

Wi s JI ——Cr i mi nal  SM- 34A at  4.  

  4.  Concur r ent  sent ences on unr el at ed 
char ges f or  whi ch di f f er ent  amount s of  cr edi t  ar e 
due[ . ]  

 Ther e wi l l  al so be si t uat i ons wher e t he per i ods 
of  t i me f or  whi ch cr edi t  i s  due on unr el at ed 
concur r ent  sent ences wi l l  not  l i ne up wi t h each ot her .   
Some cr edi t  wi l l  be due on one sent ence and a 
di f f er ent  amount  of  cr edi t  wi l l  be due on anot her .   I f  
di f f er ent  j udges ar e i nvol ved,  i t  wi l l  be unl i kel y 
t hat  each j udge wi l l  be awar e of  t he sent ence cr edi t  
s i t uat i on i n t he ot her  case when compl et i ng hi s or  her  
own j udgment ,  but  t he j udge i mposi ng t he second 
sent ence shoul d t r y t o become i nf or med of  t he cr edi t  
awar ded agai nst  t he f i r st  sent ence.  

 I n such cases,  t he r egi st r ar s shal l  pr oper l y 
comput e t he cr edi t  or der ed agai nst  each sent ence.   I f  
a def endant  i s ent i t l ed t o 10 days of  cr edi t  on one 
t wo- year  sent ence and 150 days of  cr edi t  on a 
concur r ent  t wo- year  sent ence,  t he r egi st r ar  wi l l  
comput e each sent ence separ at el y and t he def endant ' s 
cont r ol l i ng sent ence wi l l  be t he t wo- year  sent ence 
wi t h t he l esser  amount  of  cr edi t .  

I d.  at  12 ( emphasi s added) .  
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¶64 Pr oper l y i nt er pr et ed,  nei t her  War d nor  t he speci al  

mat er i al s l eads t o t he r esul t  sought  by Johnson.   Bot h t he f act s  

i n War d and t he exampl es i n t he speci al  mat er i al s pr ovi de 

suppor t  f or  t he cour t  of  appeal s '  i nt er pr et at i on of  t he st at ut e 

i n t hi s case.    

¶65 War d demonst r at es t hat  when a def endant  spends t i me i n 

pr esent ence cust ody and t he r eason f or  t hat  pr esent ence cust ody 

i s " i n connect i on wi t h t he cour se of  conduct  f or  whi ch sent ence 

was i mposed, "  t hen t he t i me spent  i n pr esent ence cust ody must  be 

cr edi t ed agai nst  t he ul t i mat e sent ence i mposed.   See War d,  153 

Wi s.  2d at  744- 45 ( cr edi t i ng each mar i j uana sent ence i mposed 

wi t h t he same amount  of  t i me because t hose sent ences wer e " i n 

connect i on wi t h t he [ same]  cour se of  conduct " ) .    

¶66 However ,  War d al so demonst r at es t hat ,  i n or der  f or  

t i me i n pr esent ence cust ody t o be cr edi t ed t o t he sent ence 

i mposed,  t her e must  be a f act ual  connect i on bet ween t he 

pr esent ence cust ody and t he sent ence.   See i d.  at  744 ( cr edi t i ng 

each mar i j uana sent ence wi t h 233 days f or  t i me spent  i n 

pr esent ence cust ody,  but  not  cr edi t i ng t he unr el at ed cocai ne 

sent ences wi t h t he same 233 days because not  al l  233 days of  

pr esent ence cust ody wer e spent  " i n connect i on wi t h"  t he cocai ne 

sent ences) .   Al t hough War d' s cocai ne sent ences and hi s mar i j uana 

sent ences wer e equal  i n l engt h,  concur r ent  wi t h each ot her ,  and 

i mposed at  near l y t he same t i me,  War d' s 91 days of  pr esent ence 

cust ody f r om hi s  1984 mar i j uana ar r est  wer e ef f ect i vel y er ased 

because,  at  t he t i me War d' s mar i j uana sent ences wer e compl et e,  

he st i l l  had 91 days r emai ni ng on hi s cocai ne sent ences.   War d 
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l ost  out  on t hose 91 days of  cr edi t  s i nce t hose days wer e i n 

connect i on wi t h onl y t he mar i j uana cases,  not  t he cocai ne 

cases. 19 

¶67 I n sum,  nei t her  War d nor  t he speci al  mat er i al s  

di spl ace t he " i n connect i on wi t h"  r equi r ement  under  Wi s.  St at .  

§ 973. 155.  

¶68 I t  must  be acknowl edged t hat ,  l i ke Houst on War d,  

Johnson " l oses"  cr edi t  f or  46 days he spent  i n pr esent ence 

cust ody.   But  he l oses t hi s t i me because he benef i t s f r om bei ng 

gi ven concur r ent  sent ences,  t her eby r educi ng t he over al l  amount  

of  t i me t hat  he mi ght  have been r equi r ed t o spend i n post -

sent ence cust ody.   He cannot  compl ai n t hat  hi s unr el at ed 

concur r ent  sent ences do not  l i ne up per f ect l y t o avoi d t hi s 

l oss.   The r esul t  uphol ds t he pl ai n l anguage of  Wi s.  St at .  

§ 973. 155( 1) ( a)  and ensur es t hat  Johnson spends t he r equi s i t e 

365 days i n cust ody f or  each unr el at ed sent ence i mposed.  

¶69 I f  we wer e t o deci de ot her wi se and cr edi t  each of  

Johnson' s sent ences wi t h 54 days,  we woul d be al l owi ng Johnson 

t o spend l ess t han 365 days i n cust ody f or  each sent ence 

i mposed.    

¶70 Whi l e we must  ensur e " t hat  a per son not  ser ve mor e 

t i me t han t hat  f or  whi ch he i s sent enced, "  Beet s,  124 Wi s.  2d at  

379,  we must  al so ensur e t hat  a per son act ual l y ser ves t he 

r equi s i t e number  of  days t o whi ch he was sent enced.   Our  r ul i ng 

t oday accompl i shes t hat  r esul t .    

                                                 
19 Supr a,  ¶¶56- 57.  
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C.  Equal  Pr ot ect i on of  t he Law 

¶71 Ther e wer e passi ng r ef er ences t o equal  pr ot ect i on of  

t he l aw i n t he def endant ' s br i ef  and mor e emphasi s on equal  

pr ot ect i on i n hi s or al  ar gument .   Equal  pr ot ect i on al so was t he 

gi st  of  Judge Char l es Dykman' s di ssent  i n t he cour t  of  appeal s.   

See El andi s Johnson,  307 Wi s.  2d 735,  ¶¶34- 36 ( Dykman,  J. ,  

di ssent i ng) .   However ,  an equal  pr ot ect i on ar gument  has not  been 

f ul l y devel oped or  br i ef ed,  and t hus,  t he cour t  i s  not  r equi r ed 

t o i ssue a compr ehensi ve r esponse.   See St at e v.  Fr ankl i n,  2004 

WI  38,  n. 5,  270 Wi s.  2d 271,  677 N. W. 2d 276 ( " [ B] ecause t he 

appl i cabi l i t y  of  [ t he st at ut e]  was not  f ul l y  br i ef ed by t he 

par t i es,  we do not  f ur t her  addr ess i t . " ) ;  St at e v.  Jer emy P. ,  

2005 WI  App 13,  ¶22,  278 Wi s.  2d 366,  692 N. W. 2d 311 ( " Because 

t hi s i ssue i s not  f ul l y  br i ef ed,  we need not  addr ess i t . "  

( c i t at i on omi t t ed) ) .  

¶72 Nonet hel ess,  we wi l l  comment  br i ef l y on one poi nt  made 

by Judge Dykman i n hi s di ssent .  

¶73 Judge Dykman suggest ed t hat  Johnson' s t r i al  at t or ney 

may have " per f or med def i c i ent l y by f ai l i ng t o ask t he c i r cui t  

cour t  t o r evoke [ Johnson' s]  bai l  i n t he 2004 case, "  so t hat  he 

woul d have been " i n cust ody"  i n t hat  case when he was " i n 

cust ody"  on t he 2005 case.   El andi s Johnson,  307 Wi s.  2d 735,  

¶35 ( Dykman,  J. ,  di ssent i ng) .   Judge Dykman asked t hat  t he case 

be r emanded f or  an evi dent i ar y  hear i ng:  " I f  hi s at t or ney was 

i nef f ect i ve by f ai l i ng t o assi st  Johnson i n t aki ng t he necessar y 

st eps t o make hi s cust ody ' i n connect i on wi t h'  hi s 2004 case,  
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[ Johnson]  i s ent i t l ed t o r el i ef  i n t he f or m of  sent ence cr edi t . "   

I d. ,  ¶36.  

¶74 We not e,  i n r esponse,  t hat  at  t he t i me Johnson was 

t aken i nt o cust ody on hi s 2005 case,  he had al r eady pl eaded 

gui l t y t o t hr ee f el oni es and was awai t i ng sent enci ng on t hem.   

The cour t  i mposed a $15, 000 cash bond i n t he f ace of  t wo new 

f el ony char ges.   Johnson' s t r i al  at t or ney l at er  per suaded t he 

cour t  t o r educe t hi s bond,  and ul t i mat el y,  Johnson was r el eased 

f or  84 days bef or e hi s August  31,  2005 sent enci ng. 20   

¶75 Aski ng an at t or ney t o seek t he r evocat i on of  hi s 

c l i ent ' s bai l  on t hr ee f el oni es and t hen t ur n ar ound and obt ai n 

hi s c l i ent ' s pr esent ence r el ease on t hose f el oni es,  and t wo mor e 

( whi ch wer e commi t t ed when t he cl i ent  was on bai l ) ,  i s  aski ng 

mor e t han t he cour t  can r easonabl y expect  f r om t r i al  counsel .   

Pr esent ence r el ease i s what  Johnson want ed.   Hi s pr esent ence 

r el ease may have benef i t t ed hi m at  sent enci ng.   Second- guessi ng 

counsel ' s per f or mance on t hese f act s woul d be specul at i ve,  at  

best .  

I V.  CONCLUSI ON 

¶76 We concl ude t hat  Wi s.  St at .  § 973. 155 i mposes no 

r equi r ement  t hat  cr edi t  appl i ed t owar d one sent ence al so be 

                                                 
20 Wi sconsi n St at .  § 969. 08 i s ent i t l ed " Gr ant ,  r educt i on,  

i ncr ease or  r evocat i on of  condi t i ons of  r el ease. "   Subsect i on 
( 5)  descr i bes what  a di st r i ct  at t or ney must  show i n a mot i on t o 
r evoke t he condi t i ons of  pr et r i al  r el ease.   Al t hough a def endant  
i s pr obabl y ent i t l ed t o move f or  r evocat i on of  hi s own 
pr esent ence r el ease,  see Wi s.  St at .  § 969. 08( 9) ,  he woul d have 
di f f i cul t y r ever si ng cour se,  see Wi s.  St at .  § 969. 08( 5) 5.  



No.   2007AP1114- CR & 2007AP1115- CR 

 

35 
 

appl i ed t owar d a second sent ence i f  t he basi s f or  appl y i ng t he 

same cr edi t  t o bot h sent ences i s mer el y t hat  t he sent ences ar e 

concur r ent  and ar e i mposed at  t he same t i me.   The f act  t hat  

sent ences ar e concur r ent  and ar e i mposed at  t he same t i me does 

not  al t er  t he st at ut or y mandat e t hat  cr edi t  t owar d ser vi ce of  a 

sent ence be based on cust ody t hat  i s " i n connect i on wi t h"  t he 

cour se of  conduct  gi v i ng r i se t o t hat  sent ence:  i . e. ,  cust ody 

f act ual l y connect ed wi t h t he cour se of  conduct  f or  whi ch 

sent ence was i mposed.   Because Johnson cannot  sat i sf y t hi s  

r equi r ement ,  t he deci s i on of  t he cour t  of  appeal s i s af f i r med.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶77 DAVI D T.  PROSSER,  J.      (concurring).  I n her  or al  

ar gument  t o t he cour t ,  t he def endant ' s at t or ney,  Mer edi t h Ross,  

pr oposed t he " Bi l l  Gat es Rul e, "  whi ch she def i ned as a r ul e t hat  

no def endant  spend mor e t i me i n cust ody,  pr e- sent ence and post -

sent ence,  t han bi l l i onai r e Bi l l  Gat es woul d have t o spend f or  

t he same conduct .   I n f or mul at i ng t hi s " r ul e, "  At t or ney Ross 

assumed t hat  Mr .  Gat es woul d al ways be abl e t o make bai l  at  t he 

ear l i est  oppor t uni t y.  

¶78 At t or ney Ross ar gued t hat  a f ai l ur e t o appl y at  l east  

50 days of  sent ence cr edi t  t o each of  Johnson' s t hr ee concur r ent  

sent ences meant  t hat  Johnson had t o spend 46 mor e days i n 

cust ody t han Bi l l  Gat es woul d have spent ,  t her eby vi ol at i ng t he 

" Bi l l  Gat es Rul e"  and denyi ng Johnson equal  pr ot ect i on of  t he 

l aw.   

¶79 At t or ney Ross' s i ngeni ous ar gument  i s gr ounded on t he 

quest i onabl e pr emi se t hat  showi ng a di spar i t y bet ween a 

hypot het i cal  s i t uat i on and a r eal  s i t uat i on exposes a v i ol at i on 

of  equal  pr ot ect i on of  t he l aw.   I t  may wel l  be t hat  our  

hypot het i cal  Mr .  Gat es woul d have been i n a posi t i on t o post  any 

amount  of  cash bond i n any of  hi s t hr ee cases i f  he wer e i n t he 

same posi t i on as Johnson.   However ,  a per son of  Mr .  Gat es'  

not or i et y woul d have capt ur ed a good deal  mor e at t ent i on t han 

Johnson,  and t hus,  t her e i s a good chance t hat  hi s bond woul d 

have been r evoked i f  he had appear ed on a second char ge of  

f el ony dr ug deal i ng i n Mi l waukee Count y Ci r cui t  Cour t .  

¶80 I n any event ,  def endant s do not  have a " r i ght "  t o 

concur r ent  sent ences when t hose sent ences ar i se out  of  separ at e,  
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unr el at ed cases.   See Wi s.  St at .  § 973. 155.   Concur r ent  

sent ences ent ai l  an exer ci se of  sound j udi c i al  di scr et i on.   See 

Wi s.  St at .  § 973. 15.   I t  was a mat t er  of  di scr et i on t hat  Judge 

Wi l l i am Sosnay made Johnson' s sent ences i n t he 2005 case 

concur r ent  wi t h hi s sent ence i n t he f i r st  2004 case.   Mor eover ,  

i t  was mer el y f or t ui t ous t hat  Johnson was sent enced i n t he f i r st  

2004 case by Judge Sosnay r at her  t han Judge Mel  Fl anagan,  t he 

j udge who t ook hi s pl ea.   Thi s i s s i gni f i cant  because At t or ney 

Ross di d not  i nsi st  t hat  t he " Bi l l  Gat es Rul e"  appl y t o 

s i t uat i ons i nvol v i ng di f f er ent  j udges.  

¶81 I n ef f ect ,  Johnson ser ved 50 days f or  t he t wo f el oni es 

i n t he 2005 case i nasmuch as al l  hi s post - sent ence t i me on t hose 

f el oni es over l apped t he 361 days he ser ved post - sent ence on t he 

f i r st  2004 case.   Thi s can har dl y be descr i bed as a sever e 

sent ence.  

¶82 The ci r cui t  cour t  mi ght  have det er mi ned t hat  t he 

hypot het i cal  Mr .  Gat es,  havi ng spent  zer o t i me i n pr esent ence 

cust ody and hav i ng badl y abused hi s pr i v i l eged posi t i on by 

commi t t i ng addi t i onal  f el oni es whi l e on bai l ,  shoul d r ecei ve 

l onger  sent ences i n t he 2005 case t han Johnson di d t o emphasi ze 

t he ser i ousness of  hi s cr i mes,  t he pr ot ect i on of  t he publ i c,  and 

hi s def i ance of  t he condi t i ons of  hi s pr et r i al  r el ease.  

¶83 The " Bi l l  Gat es Rul e, "  i f  we ever  adopt ed i t ,  woul d 

gut  a r at i onal l y based st at ut e t hat  r equi r es an of f ender  be 

gi ven cr edi t  t owar d ser vi ce of  hi s sent ence " f or  al l  days spent  

i n cust ody i n connect i on wi t h t he cour se of  conduct  f or  whi ch 
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sent ence was i mposed. "   Wi s.  St at .  § 973. 155 ( 2007- 08) 1 ( emphasi s  

added) .   The " Bi l l  Gat es Rul e, "  ext ended t o i t s l ogi cal  

concl usi on,  woul d appear  t o r equi r e t hat  a cour t  st ack up t he 

pr esent ence cust ody f r om al l  concur r ent  sent ences f r om al l  

r el evant  cases and appl y t he r esul t i ng number  of  days as cr edi t  

t o al l  t hose sent ences.   But  t he f act  t hat  Mr .  Gat es woul d make 

bai l  i n al l  hi s cases,  bot h r el at ed and unr el at ed,  woul d not  

change t he r equi r ement  i n t he st at ut e t hat  cr edi t  t owar d a 

sent ence be t i ed,  f act ual l y,  t o cust ody i n connect i on wi t h each 

sent ence.   See Wi s.  St at .  § 973. 155( 1) ( a) ;  St at e v.  Fl oyd,  2000 

WI  14,  ¶¶15- 17,  232 Wi s.  2d 767,  606 N. W. 2d 155;  St at e v.  

Bei er sdor f ,  208 Wi s.  2d 492,  498,  561 N. W. 2d 749 ( Ct .  App.  

1997) .   The so- cal l ed " Bi l l  Gat es Rul e"  must  be r ej ect ed.  

¶84 For  t he r easons st at ed,  I  must  r espect f ul l y concur .  

 

 

 

 

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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¶85 ANNETTE KI NGSLAND ZI EGLER,  J.    (concurring).  I  wr i t e 

separ at el y t o addr ess t he " Bi l l  Gat es Rul e"  and al so t o c l ar i f y 

t hat  t he maj or i t y ' s c i t e t o St at e v.  Fl oyd,  2000 WI  14,  232 

Wi s.  2d 767,  606 N. W. 2d 155,  i s not  t o be const r ued as aut hor i t y 

f or  t he pr oposi t i on t hat  a r ead- i n of f ense ent i t l es one t o 

sent ence cr edi t  f or  t hat  r ead- i n of f ense as a mat t er  of  l aw 

under  al l  c i r cumst ances.  

I  

¶86 I n t he def ense counsel ' s or al  ar gument  and i n Just i ce 

Pr osser ' s concur r ence,  r ef er ences ar e made t o t he " Bi l l  Gat es 

Rul e. "   Counsel  def i nes t hat  " r ul e"  as one whi ch shoul d ensur e 

t hat  no def endant  spend mor e t i me i n cust ody t han bi l l i onai r e 

Bi l l  Gat es woul d spend i n cust ody f or  t he same conduct .    

¶87 Thi s ar gument  assumes t hat  Bi l l  Gat es woul d al ways be 

abl e t o post  bai l  at  t he ear l i est  oppor t uni t y.   Thi s ar gument  

al so assumes t hat  t he ot her  def endant  woul d be unabl e t o post  

bai l .   We al so must  assume f or  t he sake of  t hi s ar gument  t hat  

Bi l l  Gat es and any ot her  def endant  r ecei ved t he exact  same 

sent ence.   Even assumi ng t hese f act or s t o be t he case,  however ,  

t he " Bi l l  Gat es Rul e"  does not ,  i n r eal i t y,  f or war d t he def ense 

counsel ' s ar gument .  

¶88 I n r eal i t y,  some def endant s,  her e Bi l l  Gat es,  ar e abl e 

t o post  bai l  and t hus,  woul d not  spend t i me i n cust ody pr e-

sent enci ng.   Ot her  def endant s,  who cannot  post  bai l ,  woul d 

i ndeed spend t i me i n cust ody pr e- sent enci ng.   Thus,  Bi l l  Gat es 

may spend zer o days i n cust ody pr e- convi ct i on and t he ot her  

def endant  may spend,  f or  exampl e,  50 days i n cust ody pr e-
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convi ct i on.   However ,  assumi ng t hat  bot h def endant s r ecei ve t he 

same per i od of  i ncar cer at i on at  sent enci ng,  Mr .  Gat es woul d 

act ual l y ser ve 50 days mor e t i me i n cust ody post - sent enci ng t han 

t he ot her  def endant  because of  sent ence cr edi t .   Under  Wi s.  

St at .  § 973. 155,  sent ence cr edi t  i s  awar ded f or  pr e- sent ence 

i ncar cer at i on.   I n t hi s exampl e,  Bi l l  Gat es i s not  ent i t l ed t o 

r ecei ve cr edi t  post - sent enci ng and t he ot her  def endant  t hen 

woul d r ecei ve cr edi t  r el i ef  post - sent enci ng of  50 days.   The 

cr edi t  gi ven i s t he gr eat  equal i zer .  

¶89 I  wr i t e t hi s concur r ence t o out l i ne t he f at al  f l aw of  

t he def ense counsel ' s ar gument .   That  i s,  cr edi t  i s  due f or  

t hose who deser ve cr edi t  f or  pr e- sent ence i ncar cer at i on.   Such 

cr edi t  i s  not  due f or  t hose who do not  spend t i me i n cust ody 

pr e- sent enci ng.   As a r esul t ,  because of  sent ence cr edi t ,  each 

def endant  wi l l  ul t i mat el y ser ve t he exact  same amount  of  t i me i n 

cust ody.  

I I  

¶90 I  wr i t e separ at el y t o c l ar i f y t hat  t he maj or i t y ' s use 

of  Fl oyd i s as an exampl e but  not  as aut hor i t y f or  t he 

pr oposi t i on t hat  t i me ser ved f or  a r ead- i n of f ense wi l l  al ways 

be gi ven as sent ence cr edi t .   Wi sconsi n St at .  § 973. 155( 1) ( a)  

ent i t l es an of f ender  t o cr edi t  " f or  al l  days spent  i n cust ody i n 

connect i on wi t h t he cour se of  conduct  f or  whi ch sent ence was 

i mposed. "   However ,  whet her  cr edi t  i s  due f or  t he same cour se of  

conduct  may depend on t he f act s of  t he case and whet her  St at e v.  

St r aszkowski ,  2008 WI  65,  ¶95,  310 Wi s.  2d 259,  750 N. W. 2d 835 

changed t he anal ysi s i n Fl oyd.   When Fl oyd was deci ded,  a r ead-
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i n of f ense was deemed admi t t ed f or  t he pur poses of  sent enci ng.   

Now,  under  St r aszkowski ,  a r ead- i n of f ense i s no l onger  deemed 

admi t t ed.   Thi s new anal ysi s now l eaves open t he quest i on of  

whet her  t he def endant  i s bei ng sent enced f or  t he same " cour se of  

conduct "  because under  St r aszkowski ,  r ead- i n of f enses ar e not  

admi t t ed.   As a r esul t ,  I  wr i t e t o c l ar i f y t hat  t hi s i ssue was 

not  br i ef ed or  ar gued by t he par t i es i n t hi s case and we do not  

deci de t hat  quest i on t oday.   Thi s cour t  t hen appr opr i at el y wai t s 

t o deci de t hese quest i ons r ai sed by t hi s concur r ence unt i l  we 

have t he f ul l  benef i t  of  t he adver sar i al  pr ocess t o gui de our  

deci s i on.    

¶91 For  t he f or egoi ng r easons I  concur .  

¶92 I  am aut hor i zed t o st at e t hat  Just i ces PATI ENCE DRAKE 

ROGGENSACK and MI CHAEL J.  GABLEMAN j oi n t hi s concur r ence.  
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