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NOTI CE 
This opinion is subject to further 
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version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    We r evi ew a deci s i on 

of  t he cour t  of  appeal s, 1 whi ch r ever sed t he ci r cui t  cour t ' s 

j udgment 2 convi ct i ng Kel l y R.  Fer guson ( Fer guson)  of  mi sdemeanor  

obst r uct i ng an of f i cer  pur suant  t o Wi s.  St at .  § 946. 41( 1)  ( 2005-

06) . 3  The i ssue pr esent ed i s whet her  t he f act s of  t hi s case 

r equi r ed t he ci r cui t  cour t  t o i nst r uct  t he j ur y t hat  i n or der  

                                                 
1 St at e v.  Fer guson,  No.  2007AP2095- CR,  unpubl i shed sl i p op.  

( Wi s.  Ct .  App.  Jan.  29,  2008) .  

2 The Honor abl e Gr egor y B.  Huber ,  Mar at hon Count y Ci r cui t  
Cour t ,  pr esi ded.  

3 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2005- 06 ver si on unl ess ot her wi se not ed.    
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f or  Fer guson t o have vi ol at ed § 946. 41( 1) ,  t he ent r y of  

Fer guson' s home t o ar r est  her  f or  di sor der l y conduct  was 

accompani ed by exi gent  c i r cumst ances.   Fer guson cont ends t hat  

because t he pol i ce ent er ed her  home wi t hout  a war r ant  and t he 

j ur y was not  i nst r uct ed on exi gent  c i r cumst ances,  t her e was no 

basi s f or  t he j ur y t o f i nd t hat  t he pol i ce act ed wi t h " l awf ul  

aut hor i t y, "  as § 946. 41( 1)  r equi r es.   We concl ude t hat ,  even 

t hough a j ur y i nst r uct i on on exi gent  c i r cumst ances coul d have 

been gi ven under  t he evi dence pr esent ed t o t he j ur y,  because 

Fer guson st r uggl ed wi t h t he of f i cer s out si de of  her  home when 

she was i n l awf ul  cust ody of  t he pol i ce,  t he i nst r uct i on gi ven 

accur at el y set  out  t he l aw f or  t he of f i cer s '  act i ons at  t hat  

t i me.   Ther ef or e,  i f  omi t t i ng an i nst r uct i on on exi gent  

c i r cumst ances was er r or ,  i t  was har ml ess er r or .   Accor di ngl y,  we 

r ever se t he deci s i on of  t he cour t  of  appeal s and af f i r m t he 

ci r cui t  cour t ' s  j udgment  of  convi ct i on.    

I .   BACKGROUND 

¶2 On December  29,  2005,  at  ar ound 4: 30 i n t he mor ni ng,  

Wausau pol i ce r esponded t o a r epor t  of  an at t empt ed br eak- i n at  

a r esi dence.   When t he pol i ce ar r i ved,  t hey spoke wi t h t he 

per son who had t el ephoned,  a t enant  of  t he apar t ment  bui l di ng' s 

l ower  f l oor ,  who compl ai ned t hat  t he upst ai r s t enant ,  Fer guson,  

had pounded on hi s door  and t hr eat ened t o evi ct  hi m.   The l ower  

t enant  expl ai ned t hat  Fer guson was not  t he l andl or d and had no 

aut hor i t y t o evi ct  hi m.  

¶3 Fol l owi ng t hi s i nt er act i on,  t he of f i cer s pr oceeded t o 

Fer guson' s apar t ment .   They knocked on t he door  and Fer guson 
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answer ed.   They asked Fer guson i f  she had been downst ai r s 

ear l i er .   The of f i cer s t est i f i ed t hat  she sai d " no, "  and t hen 

became bel l i ger ent ,  yel l i ng and swear i ng at  t he of f i cer s.   They 

sai d t hat  whi l e Fer guson was yel l i ng,  her  nephew,  al so a 

r esi dent  of  Fer guson' s apar t ment ,  at t empt ed t o gr ab her  ar m and 

cal m her  down.   The of f i cer s t est i f i ed t hat  Fer guson shoved her  

nephew at  t hi s poi nt  and t hat  she di r ect ed pr of ani t i es at  hi m 

and t ol d hi m t o pack up hi s t hi ngs and move out .   Fer guson 

di sput es t hi s.    

¶4 Unt i l  t hi s t i me,  t he of f i cer s wer e out si de of  

Fer guson' s apar t ment ,  whi l e Fer guson and her  nephew wer e i nsi de 

of  t he apar t ment .   However ,  f ol l owi ng Fer guson' s agi t at ed 

conduct  t owar d her  nephew,  t he of f i cer s ent er ed t he apar t ment  

wi t hout  a war r ant  and ar r est ed Fer guson f or  mi sdemeanor  

di sor der l y conduct  pur suant  t o Wi s.  St at .  § 947. 01. 4  When t he 

of f i cer s handcuf f ed Fer guson,  she t r i ed t o pul l  her  ar m away,  

but  was unabl e t o do so.   Fer guson was al so r esi st i ve as t he 

pol i ce at t empt ed t o get  her  socks on,  and she cont i nued t o yel l  

and scr eam.  

                                                 
4 Wi sconsi n St at .  § 947. 01 st at es:   

Whoever ,  i n a publ i c or  pr i vat e pl ace,  engages i n 
v i ol ent ,  abusi ve,  i ndecent ,  pr of ane,  boi st er ous,  
unr easonabl y l oud or  ot her wi se di sor der l y conduct  
under  c i r cumst ances i n whi ch t he conduct  t ends t o 
cause or  pr ovoke a di st ur bance i s gui l t y of  a Cl ass B 
mi sdemeanor .  
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¶5 The of f i cer s t hen escor t ed Fer guson out  of  her  

apar t ment .   Accor di ng t o t r i al  t est i mony,  she cont i nued t o 

r esi st :  

Q Was she cooper at i ve wi t h you goi ng down t he st ai r s? 

A No.   She woul d do shoul der  shi f t s back and f or t h t o 
t r y t o ei t her  br eak f r ee,  t hen she was what  we cal l  
dead wei ght  t act i cs,  wher e an i ndi v i dual  goes l i mp,  
and t hen you have t o st r uggl e mor e t o hol d t hem up 
and so f or t h.   Thi s cr eat es a danger  f or  t he 
i ndi v i dual  and us,  especi al l y when t hey ar e goi ng 
down a f l i ght  of  st ai r s.  

 Ther e was a poi nt  hal f way t hr ough t he st ai r s wher e 
she pi cked her  l egs up,  k i nd of  up i n f r ont  of  her ,  
and st ar t ed al most  a bi cycl e mot i on wi t h her  f eet ,  
f l ai l i ng her  f eet  ar ound.  

Q How wer e her  ar ms?  Wer e t hey f l ai l i ng about  al so? 

A They [ wer e]  handcuf f ed,  and we wer e hol di ng t hem.   
I  sai d t her e wasn' t  much she coul d do wi t h her  
ar ms.   Most l y i t  was an upper  t or so shi f t  back and 
f or t h.  

 .  .  .  .  

[ W] hi l e she was ki cki ng wi t h her  l egs,  I  ei t her  got  
k i cked wi t h her  f oot  or  knee i n t he t hi gh.   I t  was 
ki nd of  l i ke a char l i e hor se f eel i ng as we 
cont i nued down t he st ai r s.   Event ual l y we got  her  
t o t he bot t om of  t he st ai r s saf el y wi t hout  anyone 
el se get t i ng i nj ur ed.  

Q Dur i ng t he t aki ng her  down t he st ai r s,  how woul d 
you char act er i ze t he def endant ' s demeanor ,  agai n 
usi ng t he one t o t en l evel  of  vol ume? 

A I t  was t he same,  t en.  

Q Upon get t i ng her  t o t he bot t om of  t he st ai r s,  what  
t hen di d you do? 

A We escor t ed her  t o t he car .   The st ai r s ar e at  t he 
back of  t he r esi dence.   We pi cked t he cl osest  car ,  
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whi ch happened t o be i n f r ont  by her  dr i veway as we 
wer e par ked acr oss t he st r eet .   We escor t ed her  on 
t he pavement  al ong t he dr i veway,  and at  t he f r ont  
of  t he house wher e t he si dewal k and boul evar d i s,  
t hat ' s wher e [ t he]  squad was par ked,  and we got  her  
t o t he squad t her e.  

 .  .  .  .  

Q When you wer e t aki ng her  t o t hat  squad,  what  was 
t he st at e of  her  pant s? 

A Wel l ,  we wer e ki nd of  r ushi ng her  t o t he car  
because she was yel l i ng and so f or t h.   Her  pant s 
began t o f al l  down,  I  suspect  because of  al l  t he 
k i cki ng she was doi ng.   As we got  t o t he r ear  of  
t he squad,  I  st i l l  had her ,  ahol d of  her  wi t h one 
ar m and began t o t r y t o pul l  up her  t r ouser s wi t h 
my l ef t  hand,  and she count er act ed my ef f or t s by 
k i cki ng mor e t o act ual l y k i ck t he pant s of f .  

Fer guson was char ged wi t h di sor der l y conduct ,  obst r uct i ng an 

of f i cer  and t wo count s of  bat t er y by a pr i soner . 5   

¶6 At  t r i al ,  Fer guson r equest ed t hat  t he c i r cui t  cour t  

use t he f ol l owi ng j ur y i nst r uct i on f or  t he " l awf ul  aut hor i t y"  

el ement  of  t he obst r uct i on char ge:  

Pol i ce of f i cer s act  wi t h l awf ul  aut hor i t y i f  
t hei r  act s ar e conduct ed i n accor dance wi t h t he l aw.   
I n t hi s case,  i t  i s  al l eged t hat  whi l e t he pol i ce wer e 
i nvest i gat i ng a compl ai nt  made agai nst  t he def endant  
Kel l y Fer guson by her  downst ai r s  nei ghbor s and she got  
so l oud and abusi ve t owar d t he of f i cer s t hat  t hey 
f ound i t  necessar y t o ar r est  her  at  her  home.  

The pol i ce l ack aut hor i t y t o make an ar r est  of  a 
per son i n t he per son' s home wi t hout  a war r ant  unl ess 
exi gent  c i r cumst ances exi st  t hat  r equi r e t he ar r est  t o 
t ake pl ace i mmedi at el y.  

                                                 
5 The t wo count s of  bat t er y by a pr i soner  ar e based on 

event s t hat  t ook pl ace whi l e Fer guson was conf i ned i n t he 
Mar at hon Count y Jai l ,  and do not  r el at e t o our  di scussi on her e.  



No.  2007AP2095- CR   

 

6 
 

I n t hi s case,  t he pol i ce di d not  have an ar r est  
war r ant .  

Exi gent  c i r cumst ances whi ch j ust i f y a war r ant l ess 
ar r est  i nsi de t he per son' s home,  f al l  i nt o f our  
cat egor i es:  

A.  The pol i ce wer e i n hot  pur sui t  of  t he 
def endant  at  t he t i me of  her  ar r est  i nsi de her  home.  

B.  The pol i ce had r eason t o bel i eve evi dence 
woul d be dest r oyed unl ess t hey made an ar r est  
i mmedi at el y[ . ]  

C.  The def endant  was l i kel y t o f l ee.  

D.  The def endant  was an i mmedi at e t hr eat  t o t he 
saf et y of  ot her s.  

I f  none of  t hese ci r cumst ances [ exi st ed] ,  t he 
ar r est  was made wi t hout  l awf ul  aut hor i t y[ . ]  

The ci r cui t  cour t  r ej ect ed Fer guson' s pr oposed j ur y i nst r uct i on,  

and i nst ead i nst r uct ed t he j ur y as f ol l ows:  

Pol i ce of f i cer s act  wi t h l awf ul  aut hor i t y i f  t hei r  
act s ar e conduct ed i n accor dance wi t h t he l aw.   I n 
t hi s case,  i t  i s  al l eged t hat  t he of f i cer s wer e 
r espondi ng t o and i nvest i gat i ng a c i t i zen compl ai nt .   
Dur i ng t he cour se of  doi ng so,  t he of f i cer s ar r est ed 
t he def endant .  

An ar r est  i s  l awf ul  when t he of f i cer  has 
r easonabl e gr ounds t o bel i eve t hat  t he per son i s 
commi t t i ng,  has commi t t ed,  or  i s about  t o commi t  a 
cr i me.   An of f i cer  maki ng an ar r est  may onl y use t he 
amount  of  f or ce r easonabl y necessar y t o t ake t he 
per son i nt o cust ody.  

Havi ng been r ead t hese i nst r uct i ons,  t he j ur y convi ct ed Fer guson 

of  di sor der l y conduct  and obst r uct i on.  

¶7 The cour t  of  appeal s r ever sed Fer guson' s convi ct i on 

f or  obst r uct i on.   St at e v.  Fer guson,  No.  2007AP2095- CR,  

unpubl i shed sl i p op. ,  ¶11 ( Wi s.  Ct .  App.  Jan.  29,  2008) .   I t  
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hel d t hat  t he j ur y i nst r uct i on gi ven by t he c i r cui t  cour t  f or  

t he l awf ul  aut hor i t y el ement  of  obst r uct i on was an i ncor r ect  

st at ement  of  t he l aw.   I d.   Because Fer guson was ar r est ed i nsi de 

of  her  home wi t hout  a war r ant ,  t he cour t  of  appeal s f ocused onl y  

on Fer guson' s conduct  wi t hi n her  home and hel d t hat  t he pol i ce 

coul d be act i ng wi t h l awf ul  aut hor i t y onl y i f  Fer guson' s ar r est  

was accompani ed by " exi gent  c i r cumst ances. "   I d.   Because t he 

j ur y was not  i nst r uct ed on exi gent  c i r cumst ances,  t he cour t  of  

appeal s concl uded t hat  " i t  i s  not  possi bl e i n t hi s case t o say 

t hat  Fer guson was obst r uct i ng t he of f i cer s whi l e t hey act ed wi t h 

l awf ul  aut hor i t y. "   I d.  ( emphasi s i n or i gi nal ) .   The cour t  of  

appeal s r ever sed Fer guson' s convi ct i on and r emanded t he case f or  

a new t r i al .   I d.  

¶8 We gr ant ed r ev i ew and now r ever se t he cour t  of  

appeal s.  

I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶9 " [ A]  c i r cui t  cour t  has br oad di scr et i on i n deci di ng 

whet her  t o gi ve a par t i cul ar  j ur y i nst r uct i on. "   St at e v.  Font e,  

2005 WI  77,  ¶9,  281 Wi s.  2d 654,  698 N. W. 2d 594.   A c i r cui t  

cour t  pr oper l y exer ci ses i t s di scr et i on when i t  f ul l y  and f ai r l y 

i nf or ms t he j ur y of  t he l aw t hat  appl i es t o t he char ges f or  

whi ch a def endant  i s t r i ed.   I d.   Whet her  a j ur y i nst r uct i on 

f ul l y  and f ai r l y  i nf or ms t he j ur y of  t he l aw appl i cabl e t o t he 

char ges bei ng t r i ed i s a quest i on of  l aw t hat  we r evi ew 

i ndependent l y.   I d.  ( c i t i ng St at e v.  Gr ot h,  2002 WI  App 299,  ¶8,  

258 Wi s.  2d 889,  655 N. W. 2d 163) .   I f  t he j ur y i nst r uct i on gi ven 



No.  2007AP2095- CR   

 

8 
 

was not  an accur at e st at ement  of  t he appl i cabl e l aw,  t hen t he 

ci r cui t  cour t  has er r oneousl y exer ci sed i t s di scr et i on.   

Pepl i nski  v.  Fobe' s Roof i ng,  I nc. ,  193 Wi s.  2d 6,  23- 24,  531 

N. W. 2d 597 ( 1995) .   We r evi ew whet her  i t  i s " c l ear  beyond a 

r easonabl e doubt  t hat  a r at i onal  j ur y woul d have f ound t he 

def endant  gui l t y  absent  t he [ i nst r uct i onal ]  er r or "  as a quest i on 

of  l aw.   St at e v .  Har vey,  2002 WI  93,  ¶46,  254 Wi s.  2d 442,  647 

N. W. 2d 189.  

B.  The Par t i es '  Cont ent i ons 

¶10 Fer guson chal l enges her  convi ct i on f or  obst r uct i on,  a 

v i ol at i on of  Wi s.  St at .  § 946. 41( 1) .   Sect i on 946. 41( 1)  

pr ovi des:   " Whoever  knowi ngl y r esi st s or  obst r uct s an of f i cer  

whi l e such of f i cer  i s doi ng any act  i n an of f i c i al  capaci t y and 

wi t h l awf ul  aut hor i t y,  i s  gui l t y of  a Cl ass A mi sdemeanor . "    

¶11 The par t i es do not  di sput e t hat  Fer guson was ar r est ed 

i nsi de of  her  home f ol l owi ng a war r ant l ess ent r y by pol i ce,  and 

t hat  t he pol i ce had pr obabl e cause t o ar r est .   Addi t i onal l y,  

Fer guson does not  di sput e t hat  t he j ur y was pr oper l y i nst r uct ed 

on al l  of  t he el ement s of  obst r uct i on ot her  t han " l awf ul  

aut hor i t y. "    

¶12 The St at e ar gues t hat  t he of f i cer s act ed i n accor dance 

wi t h t he l aw because t hey compl i ed wi t h Wi s.  St at .  

§ 968. 07( 1) ( d) ,  whi ch st at es:   " A l aw enf or cement  of f i cer  may 

ar r est  a per son when:   .  .  .  [ t ] her e ar e r easonabl e gr ounds t o 

bel i eve t hat  t he per son i s commi t t i ng or  has commi t t ed a cr i me. "   

The St at e al so ar gues t hat  as l ong as pol i ce conduct  i s 

subst ant i al l y  i n accor dance wi t h t he l aw,  t he pol i ce act  wi t h 
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" l awf ul  aut hor i t y. "   The St at e asser t s t hat  i t  i s  conceded t hat  

t he pol i ce had pr obabl e cause t o ar r est ;  t her ef or e,  t he ar r est  

was l awf ul  even t hough i t  was accompl i shed wi t hout  a war r ant  and 

i n Fer guson' s home.   The St at e al so cont ends t hat  exi gent  

c i r cumst ances per mi t t ed t he of f i cer s '  ent r y i nt o Fer guson' s 

home.  

¶13 By cont r ast ,  Fer guson cont ends t hat  t he St at e' s 

i nt er pr et at i on of  " l awf ul  aut hor i t y"  has no suppor t  i n t he l aw.   

She asser t s t hat  her  const i t ut i onal  r i ght s wer e v i ol at ed by t he 

pol i ce' s ent r y of  her  home wi t hout  a war r ant .   She al so asser t s 

t hat  no exi gent  c i r cumst ances wer e pr esent  t hat  coul d j ust i f y 

t he unconst i t ut i onal  ent r y,  but  even i f  t he j ur y coul d have 

f ound t hat  exi gent  c i r cumst ances wer e pr esent ,  t he j ur y was not  

i nst r uct ed pr oper l y t o make such a f i ndi ng.   

C.  " Lawf ul  Aut hor i t y"  

¶14 A cent r al  quest i on bef or e us i s whet her  t he j ur y 

i nst r uct i on gi ven accur at el y conveyed t he meani ng of  " l awf ul  

aut hor i t y"  under  Wi s.  St at .  § 946. 41( 1)  as appl i ed t o t he f act s  

of  t hi s case.   Lawf ul  aut hor i t y descr i bes whet her  t he of f i cer ' s  

act i ons ar e conduct ed i n accor dance wi t h t he l aw.   St at e v.  

Young,  2006 WI  98,  ¶76,  294 Wi s.  2d 1,  717 N. W. 2d 729;  St at e v.  

Anni na,  2006 WI  App 202,  ¶17,  296 Wi s.  2d 599,  723 N. W. 2d 708.    

¶15 I t  i s  bl ack l et t er  l aw t hat  a const i t ut i onal  v i ol at i on 

i s an unl awf ul  act .   See,  e. g. ,  Segur a v.  Uni t ed St at es,  468 

U. S.  796,  829 ( 1984)  ( r ef er r i ng t o Four t h Amendment  v i ol at i ons 

as i l l egal  conduct ) ;  Pennhur st  St at e Sch.  & Hosp.  v.  Hal der man,  

465 U. S.  89,  146 ( 1984)  ( concl udi ng t hat  act s t hat  v i ol at e t he 
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Const i t ut i on ar e i l l egal ) ;  Ci t y  of  Mi l waukee v.  Ki l gor e,  193 

Wi s.  2d 168,  189,  532 N. W. 2d 690 ( 1995)  ( not i ng t hat  a use of  

pol i ce power  i n v i ol at i on of  const i t ut i onal  due pr ocess i s 

unl awf ul ) ;  St at e v.  Smi t h,  131 Wi s.  2d 220,  235,  388 N. W. 2d 601 

( 1986)  ( st at i ng t hat  an ar r est  i n v i ol at i on of  t he st at e or  

f eder al  Const i t ut i ons i s unl awf ul ) .    

¶16 Accor di ngl y,  we r ej ect  t he St at e' s br oad 

i nt er pr et at i on of  l awf ul  aut hor i t y because " l awf ul  aut hor i t y, "  

as t hat  t er m i s used i n Wi s.  St at .  § 946. 41( 1) ,  r equi r es t hat  

pol i ce conduct  be i n compl i ance wi t h bot h t he f eder al  and st at e 

Const i t ut i ons,  i n addi t i on t o any appl i cabl e st at ut es.   Smi t h,  

131 Wi s.  2d at  235.   Ther ef or e,  we det er mi ne whet her  pr i nci pl es 

of  const i t ut i onal  l aw r el at i ng t o t he of f i cer s '  i nt er act i ons 

wi t h Fer guson r equi r ed t he ci r cui t  cour t  t o i nst r uct  t he j ur y 

di f f er ent l y.  

¶17 An ar r est  i s  a sei zur e i nvoki ng pr ot ect i ons af f or ded 

under  t he Four t h Amendment  of  t he Uni t ed St at es Const i t ut i on and 

Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on. 6  Gener al l y,  
                                                 

6 We gener al l y have i nt er pr et ed Ar t i c l e I ,  Sect i on 11 t o 
pr ovi de t he same const i t ut i onal  guar ant ees as t he Supr eme Cour t  
has accor ded t hr ough i t s i nt er pr et at i on of  t he Four t h Amendment .   
St at e v.  Ar i as,  2008 WI  84,  ¶20,  311 Wi s.  2d 358,  752 N. W. 2d 
748.   On onl y one occasi on i n our  devel opment  of  Ar t i c l e I ,  
Sect i on 11 j ur i spr udence have we r equi r ed a showi ng di f f er ent  
f r om t hat  r equi r ed by t he Supr eme Cour t ' s  Four t h Amendment  
j ur i spr udence.   We di d so i n r egar d t o our  devel opment  of  a good 
f ai t h except i on under  Ar t i c l e I ,  Sect i on 11.   St at e v.  Eason,  
2001 WI  98,  245 Wi s.  2d 206,  629 N. W. 2d 625 ( cr eat i ng t wo 
addi t i onal  r equi r ement s under  Ar t i c l e I ,  Sect i on 11 f or  l aw 
enf or cement  bef or e accor di ng a good f ai t h except i on t o t hei r  
r el i ance on a def ect i ve no- knock sear ch war r ant ) .   Eason has no 
appl i cat i on her e.    
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i f  t he pol i ce have pr obabl e cause t o make an ar r est ,  t hey do not  

need a war r ant .   Uni t ed St at es v .  Wat son,  423 U. S.  411,  417- 23 

( 1976) ;  West  v.  St at e,  74 Wi s.  2d 390,  398,  246 N. W. 2d 675 

( 1976) .   However ,  when t he pol i ce must  ent er  a home t o ar r est ,  

i f  t hey have not  obt ai ned a war r ant  i n advance,  t he ent r y and 

ar r est  ar e pr esumpt i vel y unl awf ul .   Payt on v.  New Yor k,  445 U. S.  

573,  586 ( 1980) ;  St at e v.  Rober son,  2006 WI  80,  ¶31 n. 12,  292 

Wi s.  2d 280,  717 N. W. 2d 111;  St at e v.  Hughes,  2000 WI  24,  ¶17,  

233 Wi s.  2d 280,  607 N. W. 2d 621.   Thi s pr esumpt i on i s based on 

" t he over r i di ng r espect  f or  t he sanct i t y of  t he home t hat  has 

been embedded i n our  t r adi t i ons s i nce t he or i gi ns of  t he 

Republ i c. "   Payt on,  445 U. S.  at  601.   " I ndeed,  ' [ i ] t  i s  

axi omat i c t hat  t he physi cal  ent r y of  t he home i s t he chi ef  evi l  

agai nst  whi ch t he wor di ng of  t he Four t h Amendment  i s di r ect ed. ' "   

St at e v.  Ri cht er ,  2000 WI  58,  ¶28,  235 Wi s.  2d 524,  612 N. W. 2d 

29 ( quot i ng Wel sh v.  Wi sconsi n,  466 U. S.  740,  748 ( 1984) ) .  

¶18 A war r ant l ess ar r est  execut ed i nsi de of  a home may be 

pr esumpt i vel y unl awf ul  because t he home ent r y i t sel f  i s 

pr esumpt i vel y unl awf ul .   See Wong Sun v.  Uni t ed St at es,  371 U. S.  

471,  484 ( 1963)  ( concl udi ng t hat  based on t he f act s of  t hat  

case,  t he ar r est  t hat  f ol l owed an unl awf ul  ent r y  was unl awf ul ) .   

Act s subsequent  t o an unl awf ul  ent r y,  but  whi l e t he pol i ce ar e 

i nsi de of  t he home,  al so ar e pr esumpt i vel y unl awf ul  because of  

t he war r ant l ess ent r y i t sel f .   New Yor k v.  Har r i s,  495 U. S.  14,  

20 ( 1990)  ( r easoni ng t hat  because pol i ce conduct  subsequent  t o 

an unl awf ul  ent r y and pr i or  t o exi t  of  t he home was unl awf ul ,  " a 
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war r ant l ess ent r y wi l l  l ead t o t he suppr essi on of  any evi dence 

f ound,  or  st at ement s t aken,  i nsi de t he home" ) .  

¶19 However ,  not  al l  war r ant l ess home ent r i es ar e 

unl awf ul .   Payt on mer el y st at es a pr esumpt i on t o whi ch t her e ar e 

except i ons.   For  exampl e,  a home ent r y,  t hough unaccompani ed by 

a war r ant ,  i s  l awf ul  i f  " exi gent  c i r cumst ances"  ar e pr esent .   

Payt on,  445 U. S.  at  586- 89;  Ri cht er ,  235 Wi s.  2d 524,  ¶28 

( concl udi ng t hat  t he Four t h Amendment  i s not  an absol ut e 

pr ohi bi t i on t o a war r ant l ess home ent r y) ;  Smi t h,  131 Wi s.  2d at  

228 ( concl udi ng t hat  exi gent  c i r cumst ances coupl ed wi t h pr obabl e 

cause t o ar r est  ar e suf f i c i ent  t o j ust i f y a home- based ar r est  

conduct ed wi t hout  a war r ant ) .   Exi gent  c i r cumst ances exi st  when 

" i t  woul d be unr easonabl e and cont r ar y t o publ i c pol i cy t o bar  

l aw enf or cement  of f i cer s at  t he door . "   Ri cht er ,  235 Wi s.  2d 

524,  ¶28;  see al so War den v.  Hayden,  387 U. S.  294,  298- 300 

( 1967) .  

¶20 The Uni t ed St at es Supr eme Cour t  has r ecogni zed t hat  

exi gent  c i r cumst ances may be pr esent  i n a number  of  di f f er ent  

s i t uat i ons.   See,  e. g. ,   Mi chi gan v.  Tyl er ,  436 U. S.  499,  509 

( 1978)  ( concl udi ng t hat  an ongoi ng f i r e was an exi gent  

c i r cumst ance) ;  Uni t ed St at es v.  Sant ana,  427 U. S.  38,  42- 43 

( 1976)  ( hol di ng t hat  pol i ce i n hot  pur sui t  of  a f l eei ng f el on 

was an exi gent  ci r cumst ance) ;  Hayden,  387 U. S.  at  298- 99 ( same) ;  

Schmer ber  v.  Cal i f or ni a,  384 U. S.  757,  770- 71 ( 1966)  ( concl udi ng 

t hat  i mmi nent  dest r uct i on of  evi dence was an exi gent  

c i r cumst ance) .   As we have expl ai ned: �
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� � � her e ar e f our  wel l - r ecogni zed cat egor i es of  exi gent  
c i r cumst ances t hat  have been hel d t o aut hor i ze a l aw 
enf or cement  of f i cer ' s war r ant l ess ent r y i nt o a home:   
1)  hot  pur sui t  of  a suspect ,  2)  a t hr eat  t o t he saf et y 
of  a suspect  or  ot her s,  3)  a r i sk t hat  evi dence wi l l  
be dest r oyed,  and 4)  a l i kel i hood t hat  t he suspect  
wi l l  f l ee.  

Ri cht er ,  235 Wi s.  2d 524,  ¶29 ( c i t i ng Smi t h,  131 Wi s.  2d at  

229) .   The St at e bear s t he bur den of  pr ovi ng t hat  a war r ant l ess 

home ent r y i s j ust i f i ed by exi gent  c i r cumst ances.   I d.  

¶21 The excl usi onar y r ul e,  whi ch,  i f  appl i ed t o unl awf ul  

pol i ce conduct ,  r esul t s i n suppr essi on of  evi dence obt ai ned as a 

r esul t  of  a const i t ut i onal  v i ol at i on,  was devel oped i n par t  t o 

f ost er  compl i ance wi t h t he Four t h Amendment ' s concer n f or  t he 

sanct i t y of  t he home.   Uni t ed St at es v.  Cr ews,  445 U. S.  463,  474 

( 1980) .   Suppr essi on i s t he usual  r emedy f or  a Four t h Amendment  

v i ol at i on.   I d.    

¶22 The ar r est  and subsequent  pr osecut i on ar e not  

t hemsel ves i nval i dat ed,  even t hough t he i ni t i al  ent r y may have 

been unl awf ul ,  so l ong as t her e was pr obabl e cause f or  t he 

ar r est .   I d.   As t he Uni t ed St at es Supr eme Cour t  expl ai ned i n 

Cr ews:  

[ A def endant ]  cannot  c l ai m i mmuni t y f r om pr osecut i on 
s i mpl y because hi s appear ance i n cour t  was 
pr eci pi t at ed by an unl awf ul  ar r est .   An i l l egal  
ar r est ,  wi t hout  mor e,  has never  been vi ewed as a bar  
t o subsequent  pr osecut i on,  nor  as a def ense t o a val i d 
convi ct i on.  

I d.  ( f ur t her  c i t at i ons omi t t ed) .  

¶23 However ,  Fer guson i s not  movi ng f or  suppr essi on of  any 

evi dence,  nor  does she chal l enge her  convi ct i on f or  di sor der l y  

conduct .   She chal l enges her  convi ct i on f or  obst r uct i on because 
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a subst ant i ve el ement  of  obst r uct i on i s whet her  t he pol i ce wer e 

act i ng pur suant  t o t hei r  " l awf ul  aut hor i t y, "  as Wi s.  St at .  

§ 946. 41( 1)  r equi r es.   Fer guson f ocuses her  at t ent i on sol el y on 

pol i ce conduct  wi t hi n her  home,  whi ch she asser t s was unl awf ul  

because t he pol i ce ent er ed wi t hout  a war r ant .   The St at e 

count er s t hat  t he pol i ce wer e l awf ul l y wi t hi n her  home because 

t hey ent er ed due t o t he exi gent  c i r cumst ance of  a t hr eat  t o t he 

saf et y of  her  nephew.    

¶24 One of  t he of f i cer s t est i f i ed as f ol l ows r egar di ng t he 

si t uat i on obser ved j ust  out s i de Fer guson' s door  i mmedi at el y 

pr i or  t o t hei r  war r ant l ess home ent r y t o ar r est  her :  

When I  was up at  t he door ,  next  t o [ Fer guson] ,  she was 
j ust  wavi ng her  hands,  poi nt i ng at  me.   I  smel l ed an 
odor  of  i nt oxi cant s f r om——what  I  bel i eve wer e 
i nt oxi cant s,  based on my exper i ence.   Agai n,  because 
she di dn' t  seem t o r espond t o my r equest  t o cal m down,  
wi t hi n or  af t er  t he f i r st  coupl e mi nut es or  a mi nut e 
or  so [ t he ot her  of f i cer ]  st epped up t o see i f  he 
coul d cal m her  down.  

The ot her  of f i cer  t est i f i ed t hat  i mmedi at el y pr i or  t o ent r y:  

I  don' t  r ecal l  i f  she pi cked up a phone book or  a 
t el ephone or  somet hi ng.   But  t hen t he young gent l eman 
we i dent i f i ed as her  nephew .  .  .  was comi ng behi nd 
her .   He was sayi ng Aunt i e,  Aunt i e,  and he went  t o 
gr ab her  and br i ng her  back a l i t t l e bi t ,  t o compose 
her ,  I  bel i eve,  and t hat ' s when she pushed hi m out  of  
t he way and st ar t ed swear i ng and yel l i ng at  hi m,  
t el l i ng hi m t o pack hi s F' i ng st uf f  and he can move 
out ,  t oo.  

.  .  .  .  

[ B] ased on our  encount er  wi t h her  and her  conduct  and 
how she t r eat ed [ her  nephew]  and pushed hi m,  even i n 
our  pr esence,  I  det er mi ned i t  woul dn' t  be a good i dea 
t o j ust  l eave t he si t uat i on and go back t o t he [ pol i ce 
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depar t ment ] .   I  det er mi ned I  was goi ng t o ar r est  her  
f or  di sor der l y conduct ,  at  l east  so she can sober  up 
f or  t he ni ght  i n t he j ai l  and not  cause [ her  nephew]  
any har m af t er  we l eave.    

¶25 The St at e ar gues t hat  c l ear l y exi gent  c i r cumst ances 

wer e pr esent  t hat  j ust i f i ed t hei r  war r ant l ess ent r y.   However ,  

t he ext ent  t o whi ch l aw enf or cement  i s per mi t t ed t o r el y on 

exi gent  c i r cumst ances f or  a war r ant l ess ent r y of  a home has a 

r el at i onshi p t o t he ser i ousness of  t he of f ense.   As t he Uni t ed 

St at es Supr eme Cour t  expl ai ned i n Wel sh,  wher e " t he under l y i ng 

of f ense f or  whi ch t her e i s pr obabl e cause t o ar r est  i s  

r el at i vel y mi nor , "  cour t s shoul d be ver y hesi t ant  t o f i nd 

exi gent  c i r cumst ances.   Wel sh,  466 U. S.  at  750.   That  i s,  

" [ w] hen t he gover nment ' s i nt er est  i s  onl y t o ar r est  f or  a mi nor  

of f ense,  .  .  .  t he gover nment  usual l y shoul d be al l owed t o make 

such ar r est [ ]  onl y wi t h a war r ant  i ssued upon pr obabl e cause by 

a neut r al  and det ached magi st r at e. "   I d.   The r at i onal e f or  t hi s  

hol di ng i s t hat  t he gener al  pr esumpt i on t hat  pol i ce conduct  
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accompani ed by pr obabl e cause i s r easonabl e i s l essened when t he 

under l y i ng of f ense i s mi nor . 7  I d.  at  750.  

¶26 We acknowl edge t he di st i nct i on r ecogni zed i n Wel sh,  

and not e t hat  t hi s di st i nct i on causes us t o addr ess St at e v.  

Mi kkel son,  2002 WI  App 152,  256 Wi s.  2d 132,  647 N. W. 2d 421.   I n 

Mi kkel son,  t he cour t  of  appeal s i nt er pr et ed Wel sh and Sant ana t o 

i mpose a br i ght  - l i ne r ul e t hat  pol i ce ar e j ust i f i ed i n maki ng a 

war r ant l ess ent r y i nt o a home onl y wher e t he l egi s l at ur e had 

l abel ed t he under l y i ng of f ense as a f el ony.   Mi kkel son,  256 

Wi s.  2d 132,  ¶17.   Because t he under l y i ng of f ense i n Mi kkel son 

was a mi sdemeanor ,  t he cour t  of  appeal s hel d t hat  any exi gent  

c i r cumst ances pr esent  wer e i nsuf f i c i ent  t o j ust i f y t he pol i ce' s  

war r ant l ess ent r y i nt o Mi kkel son' s home.   I d.  

¶27 Our  r evi ew of  t he r easoni ng of  Mi kkel son,  as compar ed 

wi t h t hat  of  Wel sh and Sant ana,  causes us t o over r ul e Mi kkel son 

and t o adopt  Just i ce Pr osser ' s concur r ence i n St at e v.  Sander s,  

                                                 
7 Just i ce Br adl ey at t empt s t o show t hat  Wel sh v.  Wi sconsi n,  

466 U. S.  740 ( 1984) ,  i s  cont r ar y t o t he posi t i on t hat  t he 
maj or i t y of  t he cour t  t akes wi t h r egar d t o our  di scussi on of  t he 
of f i cer s '  ent r y i nt o Fer guson' s home.   Just i ce Br adl ey' s  
concur r ence,  ¶51 n. 2.   However ,  Wel sh does not  suppor t  t he 
posi t i on she t akes.   I n Wel sh,  t he of f i cer s di d not  know whet her  
Wel sh had a pr i or  OMVWI  such t hat  t he OMVWI  on whi ch t he 
of f i cer s wer e pr oceedi ng woul d have been a subsequent ,  and 
t her ef or e j ai l abl e,  of f ense.   Wel sh,  466 U. S.  at  746 n. 6 
( expl ai ni ng t hat  " t he pol i ce conduct i ng t he war r ant l ess ent r y of  
hi s home di d not  know t hat  t he pet i t i oner  had ever  been char ged 
wi t h,  or  much l ess convi ct ed of ,  a pr i or  v i ol at i on f or  dr i v i ng 
whi l e i nt oxi cat ed" ) .   I n t he case now bef or e us,  t he of f i cer s 
had obj ect i ve f act s upon whi ch a r easonabl e of f i cer  coul d 
concl ude t hat  Fer guson was gui l t y of  cr i mi nal  di sor der l y  
conduct ,  a j ai l abl e of f ense.   Wi s.  St at .  § 947. 01.  
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2008 WI  85,  311 Wi s.  2d 257,  752 N. W. 2d 713.   As Just i ce Pr osser  

not ed,  Wel sh and Sant ana di d not  cr eat e a br i ght - l i ne r ul e 

r equi r i ng t he under l y i ng of f ense t o be l abel ed a f el ony i n or der  

f or  exi gent  c i r cumst ances t o j ust i f y a war r ant l ess home ent r y. 8  

I d. ,  ¶71 ( Pr osser ,  J. ,  concur r i ng) .   I nst ead,  Wel sh hel d t hat  

t he gr avi t y of  t he under l y i ng of f ense i s " an i mpor t ant  f act or  t o 

be consi der ed when det er mi ni ng whet her  any exi gency exi st s, "  

Wel sh,  466 U. S.  at  753,  and t hat  wher e t he under l y i ng of f ense i s  

" a noncr i mi nal ,  c i v i l  f or f ei t ur e of f ense f or  whi ch no 

i mpr i sonment  i s possi bl e, "  exi gent  c i r cumst ances wi l l  r ar el y,  i f  

ever ,  be pr esent ,  i d.  at  754.    

¶28 Wel sh does not  cr eat e a f el ony/ mi sdemeanor  di st i nct i on 

f or  f i ndi ng exi gent  c i r cumst ances,  cont r ar y t o t he hol di ng i n 

Mi kkel son.   I nst ead,  i n det er mi ni ng t he ext ent  t o whi ch t he 

under l y i ng of f ense may suppor t  a f i ndi ng of  exi gency,  " t he 

                                                 
8 Fer guson asser t s t hat  St at e v.  Mi kkel son,  2002 WI  App 152,  

256 Wi s.  2d 132,  647 N. W. 2d 421,  need not  be di scussed her e,  
s i nce i t s r ul e ar guabl y appl i es onl y t o t he exi gent  c i r cumst ance 
of  " hot  pur sui t , "  and t he pot ent i al l y  appl i cabl e exi gent  
c i r cumst ance i n t hi s case woul d be " a t hr eat  t o t he saf et y of  a 
suspect  or  ot her s. "    See St at e v.  Ri cht er ,  2000 WI  58,  ¶29,  235 
Wi s.  2d 524,  612 N. W. 2d 29.   We di sagr ee.   Mi kkel son based i t s  
f el ony/ mi sdemeanor  di st i nct i on on t he Uni t ed St at es Supr eme 
Cour t ' s  deci s i ons i n bot h Wel sh and Uni t ed St at es v.  Sant ana,  
427 U. S.  38 ( 1976) .   Whi l e Sant ana was a " hot  pur sui t "  case,  
Sant ana,  427 U. S.  at  42- 43,  Wel sh deal t  wi t h t he exi gent  
c i r cumst ance pr esent  when t her e i s a r i sk t hat  evi dence wi l l  be 
dest r oyed,  Wel sh,  466 U. S.  at  754.   See Ri cht er ,  235 Wi s.  2d.  
524,  ¶29.   As a r esul t ,  because of  i t s  r el i ance on Wel sh,  
Mi kkel son i s not  necessar i l y  l i mi t ed t o " hot  pur sui t , "  and 
ar guabl y may be r ead t o appl y i t s f el ony/ mi sdemeanor  di st i nct i on 
t o al l  t ypes of  exi gent  c i r cumst ances.   Ther ef or e,  t hough 
Fer guson has not  expr essl y r el i ed on Mi kkel son her e,  i t  i s  
never t hel ess appr opr i at e f or  us t o addr ess i t  i n t hi s case.  
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cr i t i cal  f act or  .  .  .  i s  .  .  .  ' t he penal t y t hat  may at t ach. ' "   

Sander s,  311 Wi s.  2d 257,  ¶81 ( Pr osser ,  J. ,  concur r i ng)  ( quot i ng 

Wel sh,  466 U. S.  at  754 n. 14) .   We r each t hi s concl usi on si nce 

t he penal t y i mposed f or  an of f ense " ' pr ovi de[ s]  t he c l ear est  and 

most  consi st ent  i ndi cat i on of  t he St at e' s i nt er est  i n ar r est i ng 

i ndi v i dual s suspect ed of  commi t t i ng t hat  of f ense. ' "   I d.  

( quot i ng Wel sh,  466 U. S.  at  754 n. 14) .  

¶29 Accor di ngl y,  cour t s,  i n eval uat i ng whet her  a 

war r ant l ess ent r y i s j ust i f i ed by exi gent  c i r cumst ances,  shoul d 

consi der  whet her  t he under l y i ng of f ense i s  a j ai l abl e or  

nonj ai l abl e of f ense,  r at her  t han whet her  t he l egi s l at ur e has 

l abel ed t hat  of f ense a f el ony or  a mi sdemeanor .   To hol d 

ot her wi se woul d al l ow " t he per pet r at or  of  a ser i ous mi sdemeanor  

of f ense,  f or  whi ch j ai l  t i me i s a penal t y,  t o avoi d i mmedi at e 

ar r est  mer el y because of  t he l abel  ( ' f el ony'  or  ' mi sdemeanor ' )  

chosen by t he l egi s l at ur e. "   I d. ,  ¶93 ( c i t at i on omi t t ed) .   Such 

a r esul t  i s  not  mandat ed by Wel sh.    

¶30 Our  i nt er pr et at i on of  Wel sh i s suppor t ed by t he Uni t ed 

St at es Supr eme Cour t ' s  expl anat i on of  Wel sh i n I l l i noi s v.  

McAr t hur ,  531 U. S.  326,  335- 36 ( 2001) ,  wher e i t  expl ai ned t hat  

" Wel sh dr ew a di st i nct i on bet ween j ai l abl e and nonj ai l abl e 
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of f enses,  not  bet ween f el ony and mi sdemeanor  of f enses. " 9  

Sander s,  311 Wi s.  2d 257,  ¶83 ( Pr osser ,  J. ,  concur r i ng)  ( c i t i ng 

McAr t hur ,  531 U. S.  at  335- 36) .   Fur t her mor e,  many ot her  

j ur i sdi ct i ons have i nt er pr et ed Wel sh consi st ent  wi t h our  

i nt er pr et at i on her e.   See,  e. g. ,  Peopl e v.  Lavoyne M. ,  270 Cal .  

Rpt r .  394,  395- 96 ( Cal .  Ct .  App.  1990)  ( r ej ect i ng a pr oposed 

di st i nct i on bet ween mi sdemeanor s and f el oni es) ;  Mendez v.  

Peopl e,  986 P. 2d 275,  283 ( Col o.  1999)  ( hol di ng t hat  exi gent  

c i r cumst ances can j ust i f y a war r ant l ess ent r y even t hough t he 

under l y i ng of f ense i s a mi sdemeanor ) ;  Dyer  v.  St at e,  680 So.  2d 

612,  613 ( Fl a.  Di st .  Ct .  App.  1996)  ( hol di ng t hat  mi sdemeanor  

possessi on of  mar i j uana was a much mor e ser i ous of f ense t han t he 

ci v i l  f or f ei t ur e of f ense i n Wel sh,  and wei ghed i n f avor  of  

exi gency) ;  Thr eat t  v.  St at e,  524 S. E. 2d 276,  280 ( Ga.  Ct .  App.  

1999)  ( not i ng t hat  t he gr avi t y of  t he under l y i ng of f ense,  not  

t he l abel  t he l egi s l at ur e has gi ven i t ,  i s  t he appr opr i at e f ocus 

of  i nqui r y) ;  St at e v.  Legg,  633 N. W. 2d 763,  769- 70,  773 ( I owa 

2001)  ( not i ng t hat  t he di st i nct i on i n Wel sh i s based on t he 

penal t y t hat  at t aches t o t he of f ense) ;  St at e v.  Paul ,  548 N. W. 2d 

260,  267- 68 ( Mi nn.  1996)  ( not i ng t hat  t he di st i nct i on i n Wel sh 

                                                 
9 Just i ce Br adl ey char act er i zes our  over r ul i ng of  Mi kkel son 

as " an unbr i dl ed exer ci se of  power . "   Just i ce Br adl ey' s 
concur r ence,  ¶47.   Her  phr aseol ogy i s r eal l y code wor ds f or  not  
want i ng t he maj or i t y of  t he cour t  t o compl y wi t h t he di r ect i ve 
of  t he Uni t ed St at es Supr eme Cour t  by over r ul i ng a publ i shed 
Wi sconsi n case t hat  has i ncor r ect l y i nt er pr et ed a Uni t ed St at es 
Supr eme Cour t  case.   We concl ude t hat  due t o t he l aw- decl ar i ng 
f unct i on of  t hi s cour t ,  i t  i s  our  r esponsi bi l i t y  t o over r ul e 
Mi kkel son' s i ncor r ect  i nt er pr et at i on.   
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i s based not  on t he of f ense' s l abel ,  but  on whet her  t he of f ense 

" i s c l assi f i ed as a cr i mi nal  of f ense f or  whi ch i mpr i sonment  i s 

possi bl e" )  ( emphasi s i n or i gi nal ) ;  Ci t y of  Ki r ksvi l l e v.  Guf f ey,  

740 S. W. 2d 227,  228- 29 ( Mo.  Ct .  App.  1987)  ( hol di ng t hat  

mi sdemeanor  dr unk dr i v i ng j ust i f i ed a f i ndi ng of  exi gency) ;  

St at e v.  Ni kol a,  821 A. 2d 110,  117- 18 ( N. J.  Super .  Ct .  App.  Di v.  

2003)  ( not i ng t hat  Wel sh di st i ngui shed bet ween j ai l abl e and 

nonj ai l abl e of f enses,  not  mi sdemeanor s and f el oni es) ;  Peopl e v.  

Odenwel l er ,  527 N. Y. S. 2d 127,  129- 30 ( N. Y.  App.  Di v.  1988)  

( hol di ng t hat  mi sdemeanor  dr unk dr i v i ng j ust i f i ed a f i ndi ng of  

exi gency) ;  Beaver  v.  St at e,  106 S. W. 3d 243,  248- 49 ( Tex.  App.  

2003)  ( not i ng t hat  Wel sh di st i ngui shed bet ween j ai l abl e and 

nonj ai l abl e of f enses,  not  mi sdemeanor s and f el oni es) ;  Cher r y v.  

Commonweal t h,  605 S. E. 2d 297,  306- 07 ( Va.  Ct .  App.  2004)  ( same) ;  

Ri deout  v.  St at e,  122 P. 3d 201,  210 ( Wyo.  2005)  ( " [ T] he 

di st i nct i on dr awn by t he Cour t  i n Wel sh bet ween mi nor  of f enses 

t hat  do not  j ust i f y a war r ant l ess ent r y i nt o a r esi dence and 

t hose of f enses t hat  do i s pr edi cat ed upon whet her  t he subj ect  

of f ense car r i es a pot ent i al  j ai l  t er m. " ) .   Accor di ngl y,  because 

t he di sor der l y conduct  wi t h whi ch Fer guson was char ged was a 

j ai l abl e of f ense,  t he j ur y coul d have been per mi t t ed t o deci de 

whet her  exi gent  c i r cumst ances j ust i f i ed t he pol i ce' s war r ant l ess 

ent r y i nt o her  home. 10  

                                                 
10 We acknowl edge t he val i d concer n of  t he concur r ences t hat  

t he di st i nct i on bet ween a j ai l abl e of f ense and a non- j ai l abl e 
of f ense may not  pr ovi de a br i ght  l i ne f or  l aw enf or cement  
of f i cer s under  al l  possi bl e c i r cumst ances.   Just i ce Br adl ey' s 
concur r ence,  ¶54;  Just i ce Cr ooks'  concur r ence,  ¶78.   However ,  
t he di st i nct i on bet ween a mi sdemeanor  and a f el ony al so does not  
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D.  Jur y I nst r uct i on 

¶31 Because " l awf ul  aut hor i t y"  i s  an el ement  of  

obst r uct i on under  Wi s.  St at .  § 946. 41( 1) ,  i f  t he j ur y was not  

pr oper l y i nst r uct ed on t he meani ng of  " l awf ul  aut hor i t y, "  gi ven 

t he f act s pr esent ed t o t he j ur y,  t he c i r cui t  cour t  er r ed.   See 

Har vey,  254 Wi s.  2d 442,  ¶23 ( " [ J] ur y i nst r uct i ons t hat  have t he 

ef f ect  of  r el i evi ng t he St at e of  i t s  bur den of  pr ovi ng beyond a 

r easonabl e doubt  ever y el ement  of  t he of f ense char ged ar e 

unconst i t ut i onal  under  t he Fi f t h and Si xt h Amendment s. " ) .   

¶32 Fer guson engaged i n a cour se of  conduct  wher ei n she 

st r uggl ed wi t h t he of f i cer s,  bot h i nsi de and out si de of  her  

home,  whi ch t he j ur y coul d have f ound obst r uct ed t he pol i ce.   

I nsi de her  home,  Fer guson r esi st ed t he of f i cer s when t hey 

at t empt ed t o put  her  i n handcuf f s,  and she was uncooper at i ve 

when t hey t r i ed t o put  on her  socks.   The par t i es seem t o agr ee 

t hat  i f  t he j ur y f ound t hat  t hi s conduct  v i ol at ed Wi s.  St at .  

§ 946. 41( 1) ,  t he pol i ce must  have had exi gent  c i r cumst ances i n 

or der  f or  t hem t o be act i ng wi t h l awf ul  aut hor i t y at  t hat  t i me.   

¶33 The par t i es al so agr ee t hat  t he onl y exi gent  

c i r cumst ance t he j ur y coul d have f ound at  t he t i me t he pol i ce 

ent er ed Fer guson' s home woul d have been t hat  Fer guson was a 

t hr eat  t o t he saf et y of  her  nephew.   See Ri cht er ,  235 Wi s.  2d 

524,  ¶29.   I n t hat  r egar d,  Fer guson,  who had been dr i nki ng,  

                                                                                                                                                             
pr ovi de a br i ght  l i ne f or  of f i cer s consi der i ng whet her  t o ent er  
a per son' s home wi t hout  a war r ant  under  al l  c i r cumst ances,  and 
t hat  di st i nct i on i s not  suppor t ed by Uni t ed St at es Supr eme Cour t  
pr ecedent .     
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became abusi ve t owar d her  nephew when he at t empt ed t o t ake her  

ar m t o cal m her .   Thi s occur r ed i mmedi at el y pr ecedi ng t he 

of f i cer s '  ent r y i nt o her  home.   I f  t he j ur y needed t o f i nd t hat  

t hi s exi gent  c i r cumst ance exi st ed i n or der  t o f i nd t hat  t he 

pol i ce act ed wi t h l awf ul  aut hor i t y,  no i nst r uct i on was pr ovi ded 

t o al er t  t he j ur y of  t hi s concer n.   I f  t hat  i nst r uct i on had been 

necessar y,  f ai l ur e t o gi ve i t  woul d have been er r or ,  subj ect  t o 

a har ml ess er r or  anal ysi s.   Har vey,  254 Wi s.  2d 442,  ¶37.    

¶34 However ,  when Fer guson was r emoved f r om her  home,  she 

cont i nued t o st r uggl e wi t h t he of f i cer s.   She used " dead wei ght  

t act i cs, "  goi ng l i mp as t he of f i cer s at t empt ed t o move her ,  and 

she f l ai l ed her  l egs goi ng down t he st ai r s.   She ki cked at  l east  

one of  t he of f i cer s.   I n addi t i on,  she was r esi st i ve as t he 

of f i cer s pl aced her  i n t he squad car ,  and f l ai l ed her  l egs 

agai n,  k i cki ng her  pant s of f .   

¶35 I n r egar d t o act i ons t hat  occur r ed out si de of  

Fer guson' s apar t ment ,  t he quest i on becomes whet her  t he pol i ce 

wer e act i ng wi t h l awf ul  aut hor i t y as t hey escor t ed her  down t he 

apar t ment  bui l di ng st ai r way and pl aced her  i nsi de t he squad car .  

We concl ude t hat  t he j ur y must  have deci ded t hat  t he pol i ce wer e 

act i ng wi t h l awf ul  aut hor i t y.   I n so concl udi ng,  we r el y on t he 

r easoni ng of  t he Uni t ed St at es Supr eme Cour t  i n Har r i s.   

¶36 I n Har r i s,  t he pol i ce had pr obabl e cause t o ar r est  

Har r i s f or  t he mur der  of  Thel ma St at on.   They went  t o Har r i s '  

home and ent er ed wi t h t he pl an t o ar r est  hi m;  however ,  t hey di d 

not  obt ai n a war r ant  pr i or  t o doi ng so.   Har r i s,  495 U. S.  at  15.   



No.  2007AP2095- CR   

 

23 
 

Once i nsi de Har r i s '  home,  t hey r ead hi m hi s Mi r anda war ni ngs, 11 

and accor di ng t o t he of f i cer s,  he conf essed t o t he mur der .   I d.  

at  16.   Subsequent  t o hi s ar r est ,  Har r i s was t aken t o t he 

st at i on house and agai n r ead hi s Mi r anda war ni ngs.   I d.   At  t he 

st at i on house,  he si gned a conf essi on t o t he mur der .   I d.   The 

t r i al  cour t  suppr essed t he i n- home conf essi on as v i ol at i ve of  

Payt on because pol i ce had ent er ed Har r i s '  home t o ar r est  hi m 

wi t hout  a war r ant ,  but  concl uded t hat  t he st at i on house 

conf essi on was admi ssi bl e.   I d.   Af t er  t he appel l at e di v i s i on 

af f i r med,  t he New Yor k Cour t  of  Appeal s r ever sed,  concl udi ng 

t hat  t he st at i on house conf essi on shoul d have been suppr essed as 

wel l .   I d.   Bef or e t he Supr eme Cour t ,  t he st at e di d not  cont est  

t he suppr essi on of  t he i n- home conf essi on;  i t  cont est ed onl y t he 

suppr essi on of  t he st at i on house conf essi on.   I d.    

¶37 The Supr eme Cour t  over r ul ed t he suppr essi on of  t he 

st at i on house conf essi on,  r easoni ng t hat  not hi ng i n Payt on 

" suggest s t hat  an ar r est  i n a home wi t hout  a war r ant  but  wi t h 

pr obabl e cause somehow r ender s unl awf ul  cont i nued cust ody of  t he 

suspect  once he i s r emoved f r om t he house. "   I d.  at  18.   The 

Cour t  went  on t o expl ai n t hat  a war r ant l ess ar r est  based on 

pr obabl e cause al so di d not  r equi r e t he pol i ce t o r el ease Har r i s 

and t hen i mmedi at el y r e- ar r est  hi m once t hey had r emoved hi m 

f r om hi s home i n or der  t o make hi s t r anspor t at i on t o t he st at i on 

house l awf ul .   I d.    

                                                 
11 Mi r anda v.  Ar i zona,  384 U. S.  436 ( 1966) .  
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¶38 The Supr eme Cour t  expl ai ned t hat  t he l awf ul ness of  

pol i ce cust ody of  Har r i s di f f er ed f r om cases such as Tayl or  v.  

Al abama,  457 U. S.  687 ( 1982) ,  Dunaway v.  New Yor k,  442 U. S.  200 

( 1979)  and Br own v.  I l l i noi s,  422 U. S.  590 ( 1975) ,  because i n 

each of  t hose cases t he ent r y was wi t hout  a war r ant  and t he 

pol i ce al so l acked pr obabl e cause t o ar r est .   Har r i s,  495 U. S.  

at  18- 19.   Because t he pol i ce had pr obabl e cause t o ar r est  

Har r i s,  t he st at ement  gi ven at  t he st at i on house was gi ven whi l e 

Har r i s was i n l awf ul  cust ody.   

¶39 The r easoni ng and concl usi ons of  Har r i s ar e appl i cabl e 

t o Fer guson' s st r uggl es whi l e t he pol i ce wer e escor t i ng her  down 

t he apar t ment  st ai r s and pl aci ng her  i nt o t he squad car .   Thi s  

i s so because t he pol i ce had pr obabl e cause t o ar r est  Fer guson 

f or  di sor der l y conduct  so t hat  she was l awf ul l y i n t hei r  

cust ody.   Once Fer guson was r emoved f r om her  house,  t he pol i ce 

wer e not  r equi r ed t o r e- ar r est  her  f or  di sor der l y conduct  i n 

or der  t o make her  cont i nued cust ody l awf ul .   Ther ef or e,  her  

cont i nui ng st r uggl es out si de of  her  home occur r ed when t he 

pol i ce wer e l awf ul l y t r anspor t i ng her  t o t he st at i on house.    

¶40 Our  concl usi on i n t hi s r egar d i s suppor t ed by ot her  

cour t s t hat  have consi der ed t he i ssue of  whet her  cont i nued 

cust ody subsequent  t o an ar r est  based on pr obabl e cause i s 

l awf ul ,  even t hough t he def endant  was not  ar r est ed i n a l awf ul  

manner .   See Uni t ed St at es v.  Hudson,  405 F. 3d 425,  439 ( 6t h 

Ci r .  2005)  ( " [ Har r i s]  emphasi zed t hat  al t hough t he manner  of  t he 

def endant ' s ar r est  was unconst i t ut i onal ,  hi s cont i nued cust ody——

suppor t ed by pr obabl e cause——was not  unl awf ul  and he coul d not  
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c l ai m ' i mmuni t y f r om pr osecut i on because hi s per son was t he 

f r ui t  of  an i l l egal  ar r est . ' " ) ;  Uni t ed St at es v.  Vi l l a-

Vel azquez,  282 F. 3d 553,  556 ( 8t h Ci r .  2002)  ( hol di ng t hat ,  

because l aw enf or cement  of f i cer s had pr obabl e cause t o ar r est  

t he def endant ,  " t he evi dence obt ai ned dur i ng t he t i me t hat  [ t he 

def endant ]  was i n l awf ul  cust ody"  shoul d not  be suppr essed 

because of  " t he ear l i er  unl awf ul  ent r y i nt o hi s r esi dence" ) ;  

Tor r es v.  St at e,  619 A. 2d 566,  569 ( Md.  Ct .  Spec.  App.  1993)  

( " Once t he suspect  i s out si de t he pr ot ect ed pr emi ses,  .  .  .  t he 

i ni t i al l y  i nval i d r est r ai nt  r i pens i nt o val i d r est r ai nt . " ) ;  

Rober son,  287 Wi s.  2d 403,  ¶16 ( not i ng t hat  " t he Har r i s cour t  

di st i ngui shed Payt on as pr ot ect i ng t he home i t sel f ,  not  t he 

def endant ' s per son,  and,  as a r esul t ,  Har r i s '  conf essi on made 

out si de of  t he home was admi ssi bl e" ) .    

¶41 As we not ed above,  al t hough t he j ur y  was not  

i nst r uct ed about  exi gent  c i r cumst ances,  i t  di d r ecei ve an 

i nst r uct i on on l awf ul  aut hor i t y.   The ci r cui t  cour t  i nst r uct ed:    

Pol i ce of f i cer s act  wi t h l awf ul  aut hor i t y i f  t hei r  
act s ar e conduct ed i n accor dance wi t h t he l aw.   I n 
t hi s case,  i t  i s  al l eged t hat  t he of f i cer s wer e 
r espondi ng t o and i nvest i gat i ng a c i t i zen compl ai nt .   
Dur i ng t he cour se of  doi ng so,  t he of f i cer s ar r est ed 
t he def endant .  

An ar r est  i s  l awf ul  when t he of f i cer  has r easonabl e 
gr ounds t o bel i eve t hat  t he per son i s commi t t i ng,  has 
commi t t ed,  or  i s about  t o commi t  a cr i me.   An of f i cer  
maki ng an ar r est  may onl y use t he amount  of  f or ce 
r easonabl y necessar y t o t ake t he per son i nt o cust ody.  

¶42 The j ur y necessar i l y  f ound t hat  t her e wer e r easonabl e 

gr ounds t o bel i eve Fer guson was commi t t i ng or  had commi t t ed a 
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cr i me because i t  convi ct ed Fer guson of  obst r uct i on.   I n or der  t o 

do so,  t he j ur y al so had t o f i nd t hat  t he of f i cer s act ed 

pur suant  t o t hei r  l awf ul  aut hor i t y.   That  i s,  under  t he 

i nst r uct i on gi ven,  t he j ur y must  have f ound t hat  t he of f i cer s 

act ed pur suant  t o t hei r  l awf ul  aut hor i t y i f  i t  f ound t hat  t he 

of f i cer s had r easonabl e gr ounds t o bel i eve t hat  Fer guson was 

commi t t i ng or  had commi t t ed a cr i me.   Because t he j ur y convi ct ed 

Fer guson,  i t  f ound t hi s f act .   Dr abek v.  Sabl ey,  31 Wi s.  2d 184,  

188,  142 N. W. 2d 798 ( 1966)  ( not i ng t hat  a j ur y i mpl i edl y f i nds 

under l y i ng f act s i f  t hose f act s ar e necessar y t o t he ul t i mat e 

f act  of  gui l t  or  i nnocence) .    

¶43 The j ur y i nst r uct i on her e was a cor r ect  st at ement  of  

t he l aw f or  pol i ce act i ons out si de of  Fer guson' s home.   

Ther ef or e,  al t hough one may ar gue t hat  t he j ur y i nst r uct i on was 

i ncompl et e because i t  di d not  i nst r uct  on exi gent  c i r cumst ances,  

i t  di d i nst r uct  r el at i ve t o t he act i ons of  t he pol i ce i n 

ar r est i ng Fer guson once t hey wer e out si de of  her  home wher e she 

cont i nued her  r esi st i ve cour se of  conduct .    

¶44 I t  i s  t r ue t hat  a j ur y i nst r uct i on t hat  i s i ncompl et e,  

but  i s  i n al l  ot her  r espect s a cor r ect  st at ement  of  t he l aw,  may 

be er r oneous.   See St at e v.  Per ki ns,  2001 WI  46,  ¶43,  243 

Wi s.  2d 141,  626 N. W. 2d 762 ( concl udi ng t hat  t he j ur y 

i nst r uct i on was er r oneous because i t  f ai l ed t o adequat el y def i ne 

t he el ement  of  " t hr eat "  f or  t he of f ense of  i nt ent i onal  t hr eat  t o 

a j udge) ;  see al so Rose v.  Cl ar k,  478 U. S.  570,  579- 80 ( 1986)  

( expl ai ni ng t hat  a j ur y i nst r uct i on was er r oneous because,  whi l e 

i t  di d i nst r uct  t he j ur y on t he " mal i ce"  el ement  of  t he char ged 
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of f ense,  i t  er r oneousl y shi f t ed t he bur den of  pr oof ) .   However ,  

her e any i ncompl et eness i n t he i nst r uct i on di d not  f ai l  t o 

def i ne l awf ul  aut hor i t y.    

¶45 Based on t he t est  set  f or t h i n Har vey,  we concl ude 

t hat  i f  t he f ai l ur e t o i nst r uct  t he j ur y on exi gent  

c i r cumst ances was er r or ,  i t  was har ml ess.   Under  Har r i s,  t he 

pol i ce wer e act i ng wi t h l awf ul  aut hor i t y i n cont i nui ng t hei r  

ar r est  of  Fer guson as t hey escor t ed her  down t he apar t ment  

bui l di ng st ai r way and pl aced her  i n t he squad car .   Fer guson di d 

not  di scont i nue her  r esi st i ve conduct  when pol i ce r emoved her  

f r om her  home.   As a r esul t ,  we can concl ude t hat  i f  t he j ur y  

had been i nst r uct ed on exi gent  c i r cumst ances as wel l  as t he 

i nst r uct i on gi ven,  i t  i s  c l ear  beyond a r easonabl e doubt  t hat  

t he j ur y woul d have convi ct ed Fer guson of  obst r uct i on.   Har vey,  

254 Wi s.  2d 442,  ¶48.    

I I I .   CONCLUSI ON 

¶46 We concl ude t hat ,  even t hough a j ur y i nst r uct i on on 

exi gent  c i r cumst ances coul d have been gi ven under  t he evi dence 

pr esent ed t o t he j ur y,  because Fer guson st r uggl ed wi t h t he 

of f i cer s out si de of  her  home when she was i n l awf ul  cust ody of  

t he pol i ce,  t he i nst r uct i on gi ven accur at el y set  out  t he l aw f or  

t he of f i cer s '  act i ons at  t hat  t i me.   Ther ef or e,  i f  omi t t i ng an 

i nst r uct i on on exi gent  c i r cumst ances was er r or ,  i t  was har ml ess 

er r or .   Accor di ngl y,  we r ever se t he deci s i on of  t he cour t  of  

appeal s and af f i r m t he ci r cui t  cour t ' s  j udgment  of  convi ct i on.   

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  
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¶47 ANN WALSH BRADLEY,  J.    (concurring).  The maj or i t y 

exhi bi t s an unbr i dl ed exer ci se of  power .   What  I  mean by t hat  

phr ase i s t hat  t he maj or i t y i gnor es t he nor mal  r est r ai nt s of  an 

appel l at e cour t  such as f ol l owi ng pr ecedent  and l et t i ng t he 

par t i es f r ame and ar gue t he i ssues.   I nst ead,  i t  unnecessar i l y  

r eaches out  t o over r ul e a pr i or  deci s i on t hat  even t he St at e 

acknowl edges " was never  r ai sed"  pr evi ousl y and " i s not  par t  of  

t hi s case. "   Why does t he maj or i t y do t hi s?  Because i t  can.  

¶48 I  wr i t e separ at el y because I  cannot  j oi n t he maj or i t y 

i n over r ul i ng St at e v.  Mi kkel son,  2002 WI  App 152,  256 

Wi s.  2d 132,  647 N. W. 2d 421.   As enunci at ed i n t he concur r ence 

of  Just i ce Cr ooks,  not  onl y i s i t  unwar r ant ed but  t he t est  t he 

maj or i t y adopt s i n i t s st ead i s unwor kabl e.   Al t hough I  agr ee 

wi t h t he r esul t  of  t he maj or i t y,  t hat  t he cour t  of  appeal s 

shoul d be r ever sed and t he convi ct i on af f i r med,  I  do so based on 

a di f f er ent  r at i onal e.   Accor di ngl y,  I  r espect f ul l y concur . 1   

I  

¶49 I n Mi kkel son,  t he cour t  of  appeal s det er mi ned t hat  hot  

pur sui t  of  a f l eei ng mi sdemeanant  was not  by i t sel f  suf f i c i ent  

t o j ust i f y a war r ant l ess home ent r y.   I d. ,  ¶17.   The hol di ng i n 

Mi kkel son i s not  at  i ssue her e gi ven t hat  hot  pur sui t  i s  not  an 

i ssue i n t hi s case.   

¶50 Fer guson has never  r el i ed on Mi kkel son and has never  

ar gued t hat  t he of f i cer s '  home ent r y was unl awf ul  because 

di sor der l y conduct  i s a mi sdemeanor .   I nst ead,  Fer guson has 

                                                 
1 I n addi t i on,  I  j oi n Par t  I I  of  Just i ce Cr ooks'  

concur r ence.  
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consi st ent l y asser t ed t hat  t he home ent r y was l awf ul  onl y i f  she 

posed a t hr eat  t o t he saf et y of  her sel f  or  her  nephew,  and i t  

was necessar y f or  t he j ur y t o deci de whet her  t hat  exi gent  

c i r cumst ance was pr esent .      

¶51 Nei t her  par t y c i t ed Mi kkel son at  t he c i r cui t  cour t  or  

at  t he cour t  of  appeal s.   Fur t her ,  bot h par t i es agr ee t hat  i t  i s  

not  necessar y f or  t hi s cour t  t o addr ess Mi kkel son i n or der  t o 

r esol ve t hi s appeal .   Fer guson ar gues t hat  Mi kkel son i s 

i r r el evant  because i t s hol di ng i s l i mi t ed t o hot  pur sui t ,  and 

t hi s case i nvol ves a di f f er ent  exi gency.   At  or al  ar gument ,  t he 

St at e agr eed t hat  Mi kkel son need not  be addr essed:  " I f  

Fer guson' s convi ct i on i s af f i r med,  as [ def ense]  counsel  poi nt s 

out ,  t he Mi kkel son/ Sander s2 i ssue was never  r ai sed and t her ef or e 

i t  i s  not  par t  of  t he case. "   

¶52 The St at e i s cor r ect .   The maj or i t y ' s di scussi on of  

Mi kkel son i s a whol l y unnecessar y det our ,  and onl y af t er  

r eachi ng out  t o over r ul e t he case does t he maj or i t y r et ur n t o 

t he r eal  i ssue pr esent ed——whet her  t he j ur y i nst r uct i on t hat  was 

act ual l y gi ven was er r oneous.  

¶53 What  makes t he maj or i t y ' s over r each even wor se i s t hat  

i t  does not  deal  wi t h some t r i f l i ng,  penny- ant e i ssue.   Rat her ,  

i t  di l ut es t he pr ot ect i ons guar ant eed t o al l  of  us by t he Four t h 

Amendment  of  t he Uni t ed St at es Const i t ut i on.  

                                                 
2 St at e v.  Sander s,  2008 WI  85,  311 Wi s.  2d 257,  752 

N. W. 2d 713.  
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I I  

¶54 I  agr ee whol ehear t edl y wi t h Just i ce Cr ooks'  pr edi ct i on 

t hat  t he maj or i t y ' s new t est  f or  exi gent  c i r cumst ances——whet her  

t he of f ense i s j ai l abl e——i s unwor kabl e.   Hi s concur r ence 

expr esses doubt  " t hat  a l aw enf or cement  of f i cer  wi l l  easi l y be 

abl e t o det er mi ne,  per haps i n t he mi ddl e of  t he ni ght ,  and 

cer t ai nl y wi t hout  t he knowl edge of  what  of f ense t he pr osecut i ng 

aut hor i t y wi l l  ul t i mat el y deci de t o char ge,  whet her  t he of f ense 

i nvol ved ' i s  a j ai l abl e or  nonj ai l abl e of f ense. ' "   Just i ce 

Cr ooks'  concur r ence,  ¶79.    

¶55 Thi s ver y case demonst r at es t he di f f i cul t i es pr esent ed 

by t he maj or i t y ' s appr oach.   The maj or i t y  concl udes t hat  

" because t he di sor der l y conduct  wi t h whi ch Fer guson was char ged 

was a j ai l abl e of f ense,  t he j ur y coul d have been per mi t t ed t o 

deci de whet her  exi gent  c i r cumst ances j ust i f i ed t he pol i ce' s 

war r ant l ess ent r y i nt o her  home. "   Maj or i t y op. ,  ¶30.    

¶56 I n t hi s case,  however ,  i t  i s  not  at  al l  c l ear  t hat  t he 

of f i cer s wer e ar r est i ng Fer guson f or  a j ai l abl e of f ense.   The 

maj or i t y mi sci t es t he r ecor d when i t  st at es t hat  Ci t y of  Wausau 

pol i ce of f i cer s ent er ed Fer guson' s apar t ment  t o ar r est  her  " f or  

mi sdemeanor  di sor der l y conduct  pur suant  t o Wi s.  St at .  § 947. 01. "   

See maj or i t y op. ,  ¶4.   I n f act ,  Of f i cer  Tayl or ,  who made t he 

deci s i on t o ar r est ,  t est i f i ed t hat  he deci ded t o t ake Fer guson 

i nt o cust ody i n or der  t o l et  her  sober  up and cal m down:  

I  det er mi ned i t  woul dn' t  be a good i dea t o j ust  l eave 
t he si t uat i on and go back t o t he P. D.   I  det er mi ned 
t hat  I  was goi ng t o ar r est  her  f or  di sor der l y conduct ,  
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at  l east  so she can sober  up f or  t he ni ght  i n t he j ai l  
and not  cause [ her  nephew]  any har m af t er  we l eave.    

I t  i s  uncl ear  whet her  at  t he t i me of  t he ar r est  f or  di sor der l y  

conduct ,  Of f i cer  Tayl or  i nt ended f or  Fer guson t o be char ged wi t h 

a cr i me or  any of f ense at  al l .    

¶57 I f  char ged,  i t  j ust  as easi l y coul d have been f or  a 

c i v i l  f or f ei t ur e r at her  t han a mi sdemeanor ,  but  f or  Fer guson' s 

post - ar r est  conduct .   The Wausau Or di nances pr ovi de t hat  t he 

penal t y f or  di sor der l y conduct  i s " a f or f ei t ur e of  not  l ess t han 

t en dol l ar s nor  mor e t han t wo hundr ed dol l ar s f or  each of f ense. "   

Wausau Muni ci pal  Code §§ 1. 01. 110,  9. 04. 010.   Under  t he Mar at hon 

Count y Or di nances,  t he penal t y  f or  f i r st  of f ense di sor der l y 

conduct  i s " not  l ess t han $5. 00 nor  mor e t han $500. 00. "   

Mar at hon Count y Or di nances § 25. 04;  see al so i d.  §§ 9. 01,  9. 15.   

Nei t her  t he c i t y nor  t he count y or di nance pr ovi des t hat  

di sor der l y conduct  i s a j ai l abl e of f ense.  

¶58 I  pr edi ct ,  al ong wi t h Just i ce Cr ooks,  t hat  l aw 

enf or cement  wi l l  l abor  under  t he uncer t ai nt y of  t he maj or i t y ' s  

newl y cont r i ved t est .   As c i t y pol i ce of f i cer s st ep over  t he 

t hr eshol d t o ar r est  f or  di sor der l y conduct ,  how ar e t hey t o know 

i f  conduct  wi l l  subsequent l y be char ged as a j ai l abl e or  

nonj ai l abl e of f ense?3  When of f i cer s have t o act  i n t he mi ddl e of  

                                                 
3 The Uni t ed St at es Supr eme Cour t  gr appl ed wi t h a s i mi l ar  

concer n i n Wel sh v.  Wi sconsi n,  466 U. S.  740,  746 n. 6 ( 1984) :  

The pet i t i oner  was char ged wi t h a cr i mi nal  mi sdemeanor  
because t hi s was hi s second .  .  .  c i t at i on [ f or  what  
woul d ot her wi se be a c i v i l  f or f ei t ur e]  i n t he pr evi ous 
f i ve year s.   Al t hough t he pet i t i oner  was subj ect  t o a 
cr i mi nal  char ge,  t he pol i ce conduct i ng t he war r ant l ess 
ent r y of  hi s home di d not  know t hat  t he pet i t i oner  had 
ever  been char ged wi t h,  or  much l ess convi ct ed of ,  a 
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t he ni ght  under  spl i t - second ci r cumst ances,  how can we expect  

t hem t o make t hese nuanced deci s i ons?  I  concl ude t hat  t he t est  

i s  unwor kabl e.     

I I I  

¶59 Af t er  t aki ng a det our  t o change Wi sconsi n l aw and 

deci de i ssues t hat  ar e whol l y i r r el evant  t o t hi s case,  t he 

maj or i t y f i nal l y  r et ur ns t o t he r eal  quest i on pr esent ed——whet her  

t he j ur y i nst r uct i on pr oper l y descr i bed t he l aw.   See maj or i t y 

op. ,  ¶¶31- 45.   I t  under t akes a cont or t ed anal ysi s,  r el y i ng on 

l anguage f r om New Yor k v.  Har r i s,  495 U. S.  14 ( 1990) .    

¶60 Yet ,  Har r i s i s a ver y di f f er ent  case f r om t he one 

pr esent ed her e.   I n t hat  case,  pur suant  t o a " depar t ment al  

pol i cy"  of  ar r est i ng suspect s at  home but  wi t hout  a war r ant ,  

of f i cer s unl awf ul l y ent er ed Har r i s ' s home t o ar r est  hi m f or  

mur der .   I d.  at  15- 16;  see al so i d.  at  25 ( Mar shal l ,  J. ,  

di ssent i ng) .   They i nt er vi ewed hi m i nsi de t he home,  and Har r i s 

conf essed.   I d.  at  16.   The of f i cer s t hen t r anspor t ed hi m t o t he 

pol i ce st at i on wher e he conf essed agai n.   I d.   The quest i on was 

whet her  t he st at i onhouse conf ess i on shoul d be suppr essed because 

i t  was t he pr oduct  of  an i l l egal  ar r est .   The Supr eme Cour t  

concl uded t hat  t he st at i onhouse conf essi on t o mur der  was not  

i t sel f  t he pr oduct  of  an i l l egal  ar r est  and t her ef or e need not  

                                                                                                                                                             
pr i or  v i ol at i on f or  dr i v i ng whi l e i nt oxi cat ed.   I t  
must  be assumed,  t her ef or e,  t hat  at  t he t i me of  t he 
ar r est  t he pol i ce wer e act i ng as i f  t hey wer e 
i nvest i gat i ng and event ual l y ar r est i ng f or  a 
nonj ai l abl e t r af f i c  of f ense t hat  const i t ut ed onl y a 
c i v i l  v i ol at i on under  t he appl i cabl e st at e l aw.  
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be suppr essed.   I d.  at  19.   Her e,  however ,  Fer guson i s not  

seeki ng t o suppr ess any evi dence.     

¶61 The Har r i s opi ni on i s not  wi t hout  cont r over sy.   I t  i s  

v i ewed under  cer t ai n f act  s i t uat i ons as cr eat i ng power f ul  

i ncent i ves f or  of f i cer s t o i gnor e Four t h Amendment  pr ot ect i ons.   

Not  al l  cour t s have cl amor ed t o embr ace i t s hol di ng.   For  

i nst ance,  when Har r i s was r emanded by t he Supr eme Cour t  t o t he 

New Yor k Cour t  of  Appeal s,  t he New Yor k cour t  r ef used t o 

concl ude t hat  t he st at i onhouse conf essi on was admi ssi bl e.   See 

Peopl e v.  Har r i s,  570 N. E.  2d 1051 ( N. Y.  1991) .   Rat her ,  t he New 

Yor k cour t  det er mi ned t hat  " t he Supr eme Cour t ' s r ul e does not  

adequat el y pr ot ect  t he sear ch and sei zur e r i ght s  of  c i t i zens of  

New Yor k, "  and t hat  even i f  t he conf essi on was admi ssi bl e under  

f eder al  st andar ds,  t he New Yor k St at e Const i t ut i on r equi r ed i t s 

suppr essi on.   I d.  at  1052- 53.  

¶62 Fer guson cl ai ms t hat  t he er r or  her e i s t hat  t he 

c i r cui t  cour t  f ai l ed t o gi ve t he cor r ect  j ur y i nst r uct i on.   One 

el ement  of  obst r uct i on i s t hat  t he pol i ce wer e act i ng wi t h 

" l awf ul  aut hor i t y. "   Wi s.  St at .  § 946. 41.   Fer guson asser t s t hat  

t he cour t  shoul d have i nst r uct ed t he j ur y on t he l aw of  exi gent  

c i r cumst ances so i t  coul d det er mi ne whet her  t he St at e pr oved 

t hat  el ement .   She has consi st ent l y ar gued t hat  i f  t he ent r y and 

t her ef or e ar r est  f or  di sor der l y conduct  wer e unl awf ul ,  t hen she 

coul d not  be pr osecut ed f or  obst r uct i on.   

¶63 I  concl ude,  however ,  t hat  even i f  t he ent r y and ar r est  

f or  di sor der l y conduct  wer e unl awf ul ,  t he obst r uct i ng was 

suf f i c i ent l y separ at e i n t i me and l ocat i on f r om any pot ent i al l y  
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unl awf ul  conduct  by t he pol i ce.   See St at e v.  Anni na,  2006 WI  

App 202,  ¶11,  296 Wi s.  2d 599,  723 N. W. 2d 708 ( c i t i ng wi t h 

appr oval  Uni t ed St at es v.  Bai l ey,  691 F. 2d 1009,  1017- 18 ( 11t h 

Ci r .  1982) )  ( " [ T] he pol i ce may l egal l y ar r est  a def endant  f or  a 

new,  di st i nct  cr i me,  even i f  t he new cr i me i s i n r esponse t o 

pol i ce mi sconduct  and causal l y connect ed t her et o. " ) .  

¶64 The obst r uct i on f or  whi ch Fer guson was char ged was a 

di st i nct  cr i me f r om t he di sor der l y conduct  char ge,  and was based 

on di st i nct  conduct  t hat  occur r ed out si de of  her  home.   

Admi t t edl y dur i ng t he cour se of  t he t r i al  t her e was some 

r ef er ence t o her  r esi st ance i n t he home. 4  What  i s c l ear ,  

however ,  i s  t hat  t he obst r uct i on t hat  occur r ed out si de t he home 

was par amount .  

¶65 Of f i cer s Tayl or  and Ci hl ar ,  who made t he i ni t i al  and 

al l egedl y unl awf ul  ar r est ,  t est i f i ed t hat  t hey escor t ed Fer guson 

out  of  her  apar t ment  and i nt o a wai t i ng squad car .   At  t hat  

poi nt ,  t he of f i cer s t est i f i ed t hat  she act i vel y and aggr essi vel y  

r esi st ed t hei r  at t empt s t o br i ng her  i nt o cust ody.  

                                                 
4 Speci f i cal l y,  Of f i cer  Tayl or  t est i f i ed,  " [ I ]  gr abbed ont o 

her  ar m.   As she t ur ned ar ound,  at  t hi s poi nt  I  t hi nk i t  was her  
r i ght  ar m,  and she t r i ed t o shake i t  l oose,  but  she coul dn' t . "   
Addi t i onal l y,  t he of f i cer s t est i f i ed t hat  she was sl ow and 
" pi cky"  about  whi ch socks she want ed t o wear .   Unf or t unat el y,  
nei t her  t he cour t  nor  t he at t or neys sought  t o c l ar i f y whet her  
t hese mi nor  r ef er ences al so ser ved t o suppor t  t he f act ual  basi s 
of  t he obst r uct i on char ge.   The r eal  f ocus of  t he t est i mony 
est abl i shi ng obst r uct i on,  however ,  was t he t est i mony about  t he 
aggr avat ed conduct  t hat  occur r ed whi l e she was out si de t he 
apar t ment .      
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¶66 Of f i cer  Tayl or  t est i f i ed t hat  she physi cal l y r esi st ed 

when t hey escor t ed her  down t he ext er i or  st ai r case of  t he 

apar t ment  bui l di ng:   

Q:  Was she cooper at i ve wi t h you goi ng down t he st ai r s? 

A:  No.   She woul d do shoul der  shi f t s back and f or t h t o 
t r y t o ei t her  br eak f r ee,  t hen she was what  we cal l  
dead wei ght  t act i cs,  wher e an i ndi v i dual  goes l i mp and 
t hen you have t o st r uggl e mor e t o hol d t hem up and so 
f or t h.   Thi s cr eat es a danger  f or  t he i ndi v i dual  and 
us,  especi al l y when t hey ar e goi ng down a f l i ght  of  
st ai r s.   

Ther e was a poi nt  hal f way t hr ough t he st ai r s wher e she 
pi cked her  l egs up,  k i nd of  up i n f r ont  of  her ,  and 
st ar t ed al most  a bi cycl e mot i on wi t h her  f eet ,  
f l ai l i ng her  f eet  ar ound.  

.  .  .  .  

She was f l ai l i ng ar ound,  usi ng dead wei ght  t act i cs,  
and par t  of  t he way,  whi l e she was ki cki ng wi t h her  
l egs,  I  ei t her  got  k i cked wi t h her  f oot  or  knee i n t he 
t hi gh.   I t  was k i nd of  l i ke a char l i e hor se f eel i ng as 
we cont i nued down t he st ai r s.   Event ual l y we got  her  
t o t he bot t om of  t he st ai r s saf el y wi t hout  anyone el se 
get t i ng i nj ur ed.   

¶67 He al so t est i f i ed t hat  Fer guson obst r uct ed t he 

of f i cer s when t hey t r i ed t o pl ace her  i n t he squad car :  

[ W] e wer e ki nd of  r ushi ng her  t o t he car  because she 
was yel l i ng and so f or t h.   Her  pant s began t o f al l  
down,  I  suspect  because of  al l  t he k i cki ng she was 
doi ng.   As we got  t o t he r ear  of  t he squad,  I  st i l l  
had her ,  ahol d of  her  wi t h one ar m and began t o t r y t o 
pul l  up her  t r ouser s wi t h my l ef t  hand,  and she 
count er act ed my ef f or t s by k i cki ng mor e t o act ual l y 
k i ck t he pant s  of f .   She yel l ed,  " Look at  t hi s.   
Wausau PD i s st r i ppi ng me down on t he st r eet , "  and 
sai d somet hi ng l i ke she i s goi ng t o t el l  ever yt hi ng,  
we st r i pped her  down.   I  j ust  opened t he door  at  t hat  
poi nt  and put  her  i n t he car .  
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Of f i cer  Ci phar  t est i f i ed t hat  she had been k i cki ng,  t wi st i ng 

ar ound,  and yel l i ng,  and by t he t i me t hey ar r i ved at  t he squad 

car ,  her  pant s wer e at  her  ank l es.   He t est i f i ed t hat  t hey 

" t r i ed numer ous t i mes t o have her  pant s up and keep t hem up,  but  

she seemed det er mi ned t o r esi st  t hat ,  and so we had her  seat ed 

i n t he squad as she was. "    

¶68 Addi t i onal l y,  Of f i cer  Tayl or  t est i f i ed t hat  Fer guson 

cont i nued t o r es i st  once she had been pl aced i n t he squad car .   

He t est i f i ed t hat  at  one poi nt ,  she f r eed her sel f  f r om her  

handcuf f s.   Fur t her :  

[ I  was appr oxi mat el y 90 f eet  away f r om t he squad car ,  
and f r om t hat  di st ance]  I  coul d hear  t humpi ng i n t he 
back of  t he squad,  whi ch i s f ami l i ar  t o me as someone 
ki cki ng t he back of  t he cage,  or  t he i nner  door  ar ea,  
as wel l  as her  yel l i ng.   That  got  my at t ent i on.  

¶69 Thi s conduct  bear s no r el at i on t o t he pur por t edl y 

unl awf ul  ent r y f or  di sor der l y conduct .   Af t er  t he ar r est ,  and 

af t er  she was t r anspor t ed out si de by t he of f i cer s,  Fer guson 

obst r uct ed t he of f i cer s by k i cki ng,  usi ng dead wei ght  t act i cs,  

and r emovi ng her  c l ot hi ng.   Thi s obst r uct i on was a new and 

di st i nct  cr i me.   Under  t hese f act s,  even i f  t he i ni t i al  ar r est  

f or  di sor der l y conduct  was unl awf ul ,  t hat  cannot  i mmuni ze 

Fer guson f or  pr osecut i on f or  t he second,  separ at e cr i me.      

¶70 The j ur y i nst r uct i on f or  obst r uct i ng an of f i cer  gi ven 

by t he c i r cui t  cour t  advi sed t hat  of f i cer s act  wi t h " l awf ul  

aut hor i t y"  when t hey have pr obabl e cause t o bel i eve t hat  a cr i me 

i s,  has been,  or  i s about  t o be commi t t ed.   Fer guson ar gues t hat  

t he c i r cui t  cour t  er r ed by f ai l i ng t o gi ve a j ur y i nst r uct i on 

def i ni ng " l awf ul  aut hor i t y"  i n t he cont ext  of  exi gent  
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ci r cumst ances whi ch coul d make l awf ul  t he of f i cer s '  war r ant l ess 

ent r y f or  di sor der l y conduct .   I  concl ude t hat  t he c i r cui t  cour t  

gave t he pr oper  i nst r uct i on.    

¶71 Her e,  t he cr i me of  obst r uct i ng an of f i cer  i s a new and 

di st i nct  cr i me.   Addi t i onal l y,  bot h t he conduct  under l y i ng t he 

obst r uct i on char ge and t he l ocat i on of  wher e t he obst r uct i ng 

conduct  occur r ed suppor t  t he concl usi on t hat  t he obst r uct i on i s 

separ at e f r om t he war r ant l ess ent r y of  t he apar t ment  f or  

di sor der l y conduct .   Accor di ngl y,  I  r espect f ul l y concur .    

 ¶72 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON and Just i ce N.  PATRI CK CROOKS j oi n t hi s concur r ence.  
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¶73 N.  PATRI CK CROOKS,  J.    (concurring).   

I  

¶74 Si nce I  am convi nced t hat  t he maj or i t y opi ni on i s 

cor r ect  t hat  " i f  t he f ai l ur e t o i nst r uct  t he j ur y on exi gent  

c i r cumst ances was er r or ,  i t  was har ml ess, "  maj or i t y op. ,  ¶45,  

see al so ¶1,  I  j oi n t hat  par t  of  t he opi ni on and r espect f ul l y 

concur .  

¶75 The appr opr i at e t est  f or  har ml ess er r or  i s set  f or t h 

i n St at e v.  Har vey,  2002 WI  93,  ¶¶49- 52,  254 Wi s.  2d 442,  647 

N. W. 2d 189,  whi ch r ecogni zes t hat  const i t ut i onal  i nst r uct i onal  

er r or  i s subj ect  t o appl i cat i on of  t he har ml ess er r or  anal ysi s 

ar t i cul at ed i n Neder  v.  Uni t ed St at es,  527 U. S.  1,  15 ( 1999) .  

¶76 I n Neder ,  t he Uni t ed St at es Supr eme Cour t  set  f or t h 

t he t est  as f ol l ows:   " I s i t  c l ear  beyond a r easonabl e doubt  

t hat  a r at i onal  j ur y woul d have f ound t he def endant  gui l t y 

absent  t he er r or ?"   I d.  at  18.   I  am sat i sf i ed t hat  under  t he 

har ml ess er r or  anal ysi s,  i f  t her e was i nst r uct i onal  er r or  her e,  

i t  was har ml ess f or  t he r easons out l i ned i n t he maj or i t y 

opi ni on.  

I I  

¶77 Si nce t hi s case can be,  and has been,  r esol ved by t he 

maj or i t y on t he basi s of  har ml ess er r or ,  t her e i s no need 

what soever  f or  t he maj or i t y t o r each out  unnecessar i l y  and 

over r ul e St at e v .  Mi kkel son,  2002 WI  App 152,  256 Wi s.  2d 132,  

647 N. W. 2d 421.   Maj or i t y op. ,  ¶27.   What  i s even mor e di f f i cul t  

t o under st and i s why t hi s i s bei ng done when t he maj or i t y 
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acknowl edges t hat  Fer guson i s not  even r el y i ng on Mi kkel son.   

Maj or i t y op. ,  ¶27 n. 8.  

¶78 The maj or i t y doesn' t  st op wi t h over r ul i ng Mi kkel son,  

but  r at her  pr oceeds t o deci de t hat  a war r ant l ess ent r y i nt o a 

per son' s home shoul d be eval uat ed on t he basi s of  whet her  t he 

l aw enf or cement  of f i cer s ar e deal i ng wi t h an of f ense t hat  i s " a 

j ai l abl e or  nonj ai l abl e of f ense. "   Maj or i t y op. ,  ¶29.  

¶79 I  s i ncer el y doubt  t hat  a l aw enf or cement  of f i cer  wi l l  

easi l y be abl e t o det er mi ne,  per haps i n t he mi ddl e of  t he ni ght ,  

and cer t ai nl y wi t hout  t he knowl edge of  what  of f ense t he 

pr osecut i ng aut hor i t y wi l l  ul t i mat el y deci de t o char ge,  whet her  

t he of f ense i nvol ved " i s a j ai l abl e or  nonj ai l abl e of f ense. "  

¶80 Knowi ng t hat  i n many communi t i es char gi ng deci s i ons 

i nvol ve a choi ce bet ween a cr i mi nal  of f ense or  an or di nance 

vi ol at i on——e. g. ,  possessi on of  mar i j uana——t hi s new t est  appear s 

t o be t ot al l y unwor kabl e.   I t  of f er s t he pol i ce of f i cer s on t he 

f r ont  l i ne al most  no r eal  gui dance i n deci di ng whet her  a 

war r ant l ess ent r y i nt o someone' s home wi l l  ul t i mat el y be 

j ust i f i ed.  

¶81 Al l  of  t hi s unnecessar y r eachi ng out  by t he maj or i t y 

i s wi t hout  suf f i c i ent  r ecogni t i on of  t he pr ot ect i ons f or  per sons 

and pr oper t y embodi ed i n t he Four t h Amendment  t o t he Uni t ed 

St at e Const i t ut i on and i n Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n 

Const i t ut i on.   The new t est  adopt ed by t he maj or i t y doesn' t  

i nvol ve a sei zur e on t he st r eet  or  i n an aut omobi l e,  but  r at her  

a sei zur e of  a per son af t er  ent r y i nt o t he per son' s home wi t hout  

a war r ant .   As Just i ce Ant oni n Scal i a has r i ght l y poi nt ed out ,  
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" ' At  t he ver y cor e'  of  t he Four t h Amendment  ' s t ands t he r i ght  of  

a man t o r et r eat  i nt o hi s own home and t her e be f r ee f r om 

unr easonabl e gover nment al  i nt r usi on. '   Wi t h f ew except i ons,  t he 

quest i on whet her  a war r ant l ess sear ch of  a home i s r easonabl e 

and hence const i t ut i onal  must  be answer ed no. "   Kyl l o v.  Uni t ed 

St at es,  533 U. S.  27,  31 ( 2001)  ( quot i ng Si l ver man v.  Uni t ed 

St at es,  365 U. S.  505,  511 ( 1961) ,  and ci t i ng I l l i noi s v.  

Rodr i guez,  497 U. S.  177,  181 ( 1990) ;  Payt on v.  New Yor k,  445 

U. S.  573,  586 ( 1980) ) .  

¶82 For  t he r easons st at ed,  I  r espect f ul l y concur .  

¶83 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON,  and Just i ce ANN WALSH BRADLEY j oi n Par t  I I  of  t hi s 

concur r ence.  
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