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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

remanded.   

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s case concer ns an 

i nt er l ocut or y appeal  bef or e t he cour t  of  appeal s of  a c i r cui t  

cour t ' s  pr et r i al  or der .   The or der  per mi t t ed t he def endant -

appel l ant ,  Jason L.  McCl ar en ( McCl ar en) ,  t o i nt r oduce i n 

connect i on wi t h hi s c l ai m of  sel f - def ense what  i s commonl y 

r ef er r ed t o as " McMor r i s1 evi dence" ——evi dence of  v i ol ent  act s t he 

v i ct i m had commi t t ed whi ch McCl ar en knew about  at  t he t i me of  

t he al l eged cr i me,  and whi ch woul d bear  on t he r easonabl eness of  

                                                 
1 McMor r i s v.  St at e,  58 Wi s.  2d 144,  205 N. W. 2d 559 ( 1973) .  
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t he c l ai m of  sel f - def ense——but  onl y on t he condi t i on t hat  he 

pr ovi de a summar y of  t hat  evi dence pr i or  t o t r i al  so t hat  t he 

cour t  coul d make a pr et r i al  det er mi nat i on of  i t s  r el evance and 

admi ssi bi l i t y .   McCl ar en obj ect ed t o t hat  r equi r ement  on t he 

gr ounds t hat  t he cour t  had no aut hor i t y t o r equi r e di scl osur e of  

such evi dence and t hat  doi ng so vi ol at ed cer t ai n const i t ut i onal  

r i ght s.   He cont ended t hat  t he pr oper  t i me t o r esol ve concer ns 

about  admi ssi bi l i t y  woul d be af t er  t he t est i mony was el i c i t ed at  

t r i al  and dr ew an obj ect i on.   He sought  and was gr ant ed r evi ew 

of  t he non- f i nal  or der  at  t he cour t  of  appeal s.  

¶2 The cour t  of  appeal s,  i n a publ i shed deci s i on,  hel d 

t hat  t he c i r cui t  cour t ' s  or der  exceeded i t s aut hor i t y because 

nei t her  Wi s.  St at .  § 971. 23 ( 2005- 06) , 2 whi ch set s f or t h l i mi t ed 

pr e- t r i al  di scl osur e obl i gat i ons f or  a def endant ,  nor  Wi s.  St at .  

§ 906. 11,  whi ch aut hor i zes a cour t  t o exer ci se cont r ol  over  t he 

pr esent at i on of  evi dence,  ext ended t o an or der  t o pr ovi de 

McMor r i s evi dence i n advance of  t r i al .   St at e v.  McCl ar en,  2008 

WI  App 118,  313 Wi s.  2d 398,  756 N. W. 2d 802.   Because t he cour t  

of  appeal s r esol ved t he i ssue i n f avor  of  McCl ar en on st at ut or y 

gr ounds,  i t  di d not  r each McCl ar en' s const i t ut i onal  ar gument s.  

¶3 For  t he r easons st at ed bel ow,  we r ever se t he deci s i on 

of  t he cour t  of  appeal s.   Wi sconsi n st at ut es pr ovi de t he ci r cui t  

cour t  wi t h t he necessar y aut hor i t y f or  t he or der  we consi der  

her e.   Wi s.  St at .  § 906. 11 aut hor i zes a j udge t o exer ci se 

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  
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cont r ol  over  t he pr esent at i on of  evi dence so t hat  t he t r ut h can 

be ef f ect i vel y ascer t ai ned and so t hat  t i me wi l l  not  be 

needl essl y wast ed.   To hol d ot her wi se coul d f r ust r at e a c i r cui t  

cour t ' s  ef f or t s t o t r y t o be cer t ai n t hat  a j ur y i s pr esent ed 

wi t h admi ssi bl e,  r el i abl e evi dence and t o make pr et r i al  r ul i ngs 

so t hat  t he t r i al  r uns smoot hl y .   The aut hor i t y of  a c i r cui t  

cour t  under  Wi s.  St at .  § 906. 11 f i t s wi t hi n t he br oader  cont ext  

of  a cour t ' s  i nher ent  power s " whi ch must  necessar i l y  be used t o 

enabl e t he j udi c i ar y t o accompl i sh i t s const i t ut i onal l y or  

l egi s l at i vel y mandat ed f unct i ons. "   Ci t y of  Sun Pr ai r i e v.  

Davi s,  226 Wi s.  2d 738,  747,  595 N. W. 2d 635 ( 1999)  ( c i t i ng St at e 

ex r el .  Fr i edr i ch v.  Dane Count y Ci r .  Ct . ,  192 Wi s.  2d 16,  531 

N. W. 2d 32 ( 1995) ) .   For eseei ng pot ent i al  obst acl es t o a smoot hl y 

r un t r i al  and t aki ng t he necessar y st eps t o avoi d t hem i s 

mani f est l y wi t hi n t he i nher ent  power  of  a c i r cui t  cour t .  

¶4 McCl ar en says t hat ,  i n r equi r i ng hi m t o t el l  pr i or  t o 

t r i al  whi ch i nst ances of  t he v i ct i m' s v i ol ent  conduct  he was 

awar e of  at  t he t i me of  t he i nci dent ,  t he or der  v i ol at es hi s 

Fi f t h Amendment  r i ght s t o r emai n s i l ent  and not  i ncr i mi nat e 

hi msel f .   He says t he or der  al so r uns af oul  of  t he Due Pr ocess 

Cl ause because i t  i mposes no r eci pr ocal  obl i gat i ons on t he 

St at e.   Fi nal l y,  he ar gues t hat  excl udi ng evi dence——t he sanct i on 

t he cour t  st at ed woul d r esul t  f or  hi s not  compl yi ng wi t h t he 

or der ——woul d v i ol at e hi s Si xt h Amendment  r i ght  t o pr esent  a 

def ense.  

¶5 Ther e i s no const i t ut i onal  bar  t o t he exer ci se of  t he 

c i r cui t  cour t ' s  aut hor i t y i n t hi s case.   Ascer t ai nment  of  t he 
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t r ut h i s t he pr i mar y obj ect i ve of  a t r i al ,  and such an or der  

ser ves t hat  obj ect i ve i n a const i t ut i onal l y per mi ssi bl e manner .   

Ef f i c i ency i s a secondar y obj ect i ve of  a t r i al ,  but  wher e i t  can 

be at t ai ned wi t h const i t ut i onal l y per mi t t ed measur es,  i t  i s  

hi ghl y desi r abl e.   The Uni t ed St at es Supr eme Cour t  has,  on mor e 

t han one occasi on,  uphel d measur es t hat  ensur e f ai r  pl ay and 

ef f i c i ent  use of  t r i al  cour t  t i me.   Wher e,  as her e,  t he evi dence 

t o be di scl osed i s not hi ng mor e t han what  t he def endant  chooses 

and has i ndi cat ed he wi l l  put  on at  t r i al ,  such an or der  does 

not  i nvade const i t ut i onal  pr ot ect i ons under  t he Fi f t h Amendment .   

As t he Uni t ed St at es Supr eme Cour t  not ed i n an anal ogous case,  

t he Const i t ut i on does not  guar ant ee a cr i mi nal  def endant  t he 

r i ght  t o sur pr i se t he pr osecut or .   Wi l l i ams v.  Fl or i da,  399 U. S.  

78,  86 ( 1970)  ( " We decl i ne t o hol d t hat  t he pr i v i l ege agai nst  

compul sor y sel f - i ncr i mi nat i on guar ant ees t he def endant  t he r i ght  

t o sur pr i se t he St at e wi t h an al i bi  def ense. " ) .   Nor  does t he 

or der  v i ol at e McCl ar en' s const i t ut i onal  r i ght s t o due pr ocess;  

Uni t ed St at es Supr eme Cour t  case l aw hol ds t hat  so l ong as 

di scl osur e r equi r ement s ar e equal l y i mposed on bot h par t i es,  

t her e i s no const i t ut i onal  v i ol at i on.   War di us v.  Or egon,  412 

U. S.  470 ( 1973) .    

¶6 A cor ol l ar y t o t he quest i on of  t he const i t ut i onal i t y 

of  t he or der  i s t he const i t ut i onal i t y of  any sanct i ons avai l abl e 

f or  a v i ol at i on of  t he or der .   McCl ar en cont ends t hat  excl usi on 

of  evi dence i s s i mpl y not  an opt i on.   However ,  i n Tayl or  v.  

I l l i noi s,  484 U. S.  400 ( 1988) ,  t he Uni t ed St at es Supr eme Cour t  

set  f or t h t he appr opr i at e anal ysi s f or  such a v i ol at i on and 
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est abl i shed t hat  sanct i ons up t o and i ncl udi ng excl usi on of  

evi dence ar e per mi ssi bl e i f  war r ant ed.   I t  appear s f r om t he 

r ecor d t hat  t he c i r cui t  cour t  i nt ended t o excl ude f r om t r i al  any 

evi dence t hat  McCl ar en at t empt ed t o of f er  at  t r i al  i n v i ol at i on 

of  t he or der ;  we cl ar i f y her e t hat  whi l e such a sanct i on may be 

per mi t t ed,  l esser  sanct i ons must  be consi der ed f i r st ,  and t hat  

t he ext r eme sanct i on of  excl usi on i s per mi ssi bl e onl y af t er  t he 

c i r cui t  cour t  has det er mi ned t hat  t he v i ol at i on was " wi l l f ul  and 

mot i vat ed by a desi r e t o obt ai n a t act i cal  advant age t hat  woul d 

mi ni mi ze t he ef f ect i veness of  cr oss- exami nat i on and t he abi l i t y  

t o adduce r ebut t al  evi dence, "  t he t est  set  f or t h i n Tayl or .   I d.  

at  415.  

¶7 We t her ef or e r ever se t he deci s i on of  t he cour t  of  

appeal s and r emand t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs.  

I .  BACKGROUND 

¶8 McCl ar en spent  a spr i ng eveni ng dr i nki ng wi t h hi s 

wi f e' s ex- boyf r i end,  Conr ad Goehl  ( Goehl ) ,  and t he ni ght  ended 

wi t h an al t er cat i on——ar i s i ng,  i r oni cal l y,  f r om a di scussi on of  

anger  management  counsel i ng——i n whi ch McCl ar en hi t  Goehl  wi t h a 

pi ckaxe.   When t he pol i ce ar r i ved at  t he scene,  Goehl  sai d he 

had been at t acked wi t hout  pr ovocat i on;  McCl ar en cl ai med sel f -

def ense.   McCl ar en was char ged wi t h sever al  cr i mes,  i ncl udi ng 

at t empt ed f i r st - degr ee i nt ent i onal  homi ci de.   Pr i or  t o t r i al ,  

whi ch was schedul ed t o begi n Oct ober  29,  2007,  McCl ar en f i l ed a 

mot i on i n l i mi ne seeki ng a r ul i ng on t he admi ssi bi l i t y  of  

i nf or mat i on about  Goehl ' s ext ensi ve cr i mi nal  r ecor d and t i me i n 

pr i son,  and evi dence of  hi s " danger ous char act er  and pr i or  act s  
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of  v i ol ence. "   A hear i ng was hel d on McCl ar en' s mot i on on 

Oct ober  2,  2007,  f our  weeks bef or e t he day of  t r i al .  

¶9 Fol l owi ng t he hear i ng,  t he Jef f er son Count y Ci r cui t  

Cour t ,  t he Honor abl e Randy R.  Koschni ck pr esi di ng,  r ul ed t hat  

McCl ar en woul d be al l owed t o i nt r oduce evi dence about  Goehl ' s 

v i ol ent  past  but  gave McCl ar en a pr et r i al  deadl i ne t o di scl ose 

t o t he St at e and t o t he cour t  t he nat ur e of  t he evi dence he 

i nt ended t o i nt r oduce.   The cour t  r equi r ed " a summar y of  al l  

speci f i c  i nst ances of  t he v i ct i m' s v i ol ent  conduct  of  whi ch t he 

def endant  was awar e and t hat  t he def endant  i nt ends t o i nt r oduce 

at  t r i al ,  i ncl udi ng wi t nesses t o such conduct  and t he dat e and 

pl ace such conduct  occur r ed. "   The r ecor d showed t hat  Goehl  had 

11 pr i or  convi ct i ons, 3 and t he ci r cui t  cour t  expr essed concer n 

about  t he l engt h of  a mi d- t r i al  hear i ng,  out si de t he j ur y ' s 

pr esence,  on t he admi ssi bi l i t y  of  evi dence of  t hi s nat ur e.    

¶10 I n i t s or al  r ul i ng,  t he c i r cui t  cour t  i mposed a 

r eci pr ocal  r equi r ement  t hat  t he St at e i n t ur n pr ovi de a summar y 

of  any evi dence i t  i nt ended t o use t o r ebut  McCl ar en' s McMor r i s 

evi dence r egar di ng Goehl .   

¶11 Si nce t he or der  was not  appeal abl e as of  r i ght ,  

McCl ar en f i l ed a pet i t i on f or  l eave t o appeal  t he or der ,  

pur suant  t o Wi s.  St at .  § 809. 50,  and t he cour t  of  appeal s 

gr ant ed t he pet i t i on.  

                                                 
3 Of  cour se,  we not e t hat  t he pot ent i al  evi dence of  pr i or  

v i ol ent  conduct  coul d i ncl ude conduct  ot her  t han t hat  whi ch l ed 
t o t he convi ct i ons.  
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¶12 The cour t  of  appeal s r ever sed.   The cour t  of  appeal s 

v i ewed t he or der ,  " i n essence,  as a di scover y devi ce, "  and t hus 

cent er ed i t s anal ysi s on Wi s.  St at .  § 971. 23,  whi ch addr esses 

what  evi dence a pr osecut or  must  di scl ose and what  evi dence a 

def endant  must  di scl ose.   McCl ar en,  313 Wi s.  2d 398,  ¶25.   

Because t hat  st at ut e has not hi ng t o say about  McMor r i s evi dence,  

t he cour t  hel d t hat  t he or der  exceeded t he ci r cui t  cour t ' s  

aut hor i t y;  i t  f ound Wi s.  St at .  § 906. 11 i nappl i cabl e and,  

because i t  f ound no st at ut e or  case t hat  r equi r ed such 

di scl osur e,  hel d t hat  t he or der  was not  per mi t t ed.   I d.   I t  

c i t ed t hi s cour t ' s  hol di ng i n St at e v.  Mi l l er ,  35 Wi s.  2d 454,  

151 N. W. 2d 157 ( 1967) ,  t hat  di scover y i n cr i mi nal  cases was not  

a mat t er  t o be det er mi ned by case l aw but  depended on st at ut e or  

t he r ul e- maki ng pr ocess.   I d. ,  ¶14.  

¶13 The St at e f i l ed a pet i t i on wi t h t hi s cour t  seeki ng 

r evi ew of  t he cour t  of  appeal s '  deci s i on,  and we gr ant ed r evi ew.  

I I .  STANDARD OF REVI EW 

¶14 Thi s case i nvol ves quest i ons of  j udi c i al  aut hor i t y,  

st at ut or y i nt er pr et at i on,  and const i t ut i onal  i ssues,  al l  of  

whi ch ar e r evi ewed de novo.   Cust odi an of  Recor ds f or  t he LTSB 

v.  St at e,  2004 WI  65,  ¶6,  272 Wi s.  2d 208,  680 N. W. 2d 792;  St at e 

v.  Fl oyd,  2000 WI  14,  ¶11,  232 Wi s.  2d 767,  606 N. W. 2d 155;  I n 

t he i nt er est  of  E. C. ,  130 Wi s.  2d 376,  381,  387 N. W. 2d 72 

( 1986) .  
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I I I .  DI SCUSSI ON 

¶15 We begi n by f ocusi ng on t wo t hi ngs:  t he c i r cumst ances 

under  whi ch t he or der  was made,  and what  evi dence t he or der  

concer ned.  

¶16 Thi s case was pr oceedi ng t owar d t r i al .   The or der  

McCl ar en chal l enges her e ar ose at  a hear i ng on a mot i on i n 

l i mi ne br ought  by McCl ar en.   He was seeki ng,  among ot her  t hi ngs,  

f or  t he c i r cui t  cour t  t o r ul e t hat  t est i mony concer ni ng Goehl ' s 

v i ol ent  hi st or y woul d be admi ssi bl e on t he gr ounds t hat  i t  was 

r el evant  t o McCl ar en' s st at e of  mi nd. 4  The di scussi on t ur ned t o 

what  speci f i c  evi dence McCl ar en want ed t o admi t .   The cour t  

engaged counsel  i n ext ended di scussi on of  t he di l emma pr esent ed:  

how t he cour t  coul d cont r ol  t he evi dence t o ensur e t hat  t he j ur y  

                                                 
4 McCl ar en' s mot i on i n l i mi ne r equest ed:  

  .  .  .  .  

3.  That  t he cour t  make a r ul i ng out  of  t he pr esence 
of  t he j ur y r egar di ng t he admi ssi bi l i t y  of  Conr ad 
Goehl ' s cr i mi nal  convi ct i ons,  as wel l  as speci f i c  
f i ndi ng as t o t he number  of  Mr .  Goehl ' s cr i mi nal  
convi ct i ons.   

4.  That  t he Cour t  make a r ul i ng out  of  t he pr esence 
of  t he j ur y r egar di ng t he admi ssi bi l i t y  of  t he 
t ype and f act ual  basi s f or  Mr .  Goehl ' s 
convi ct i ons,  as wel l  as Mr .  Goehl ' s danger ous 
char act er  and pr i or  act s of  v i ol ence,  as t hey 
di r ect l y r el at e t o t he r easonabl eness of  t he 
per cei ved t hr eat  Mr .  Goehl  posed t o t he def endant  
and t he def endant ' s bel i ef  t hat  f or ce was 
necessar y t o t er mi nat e t he i nt er f er ence wi t h hi s 
per son by Mr .  Goehl .   
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hear d onl y t hat  whi ch was r el evant ,  not  cumul at i ve and not  

unf ai r l y pr ej udi c i al .   Among Goehl ' s pr i or  convi ct i ons,  f or  

exampl e,  was a convi ct i on f or  sexual  assaul t  of  a chi l d,  and t he 

pot ent i al  f or  t hat  evi dence t o be submi t t ed at  t r i al  r ai sed 

mul t i pl e quest i ons——i t s r el evance t o McCl ar en' s  st at e of  mi nd 

( whet her  McCl ar en even knew about  i t ) ,  i t s  r el evance as t o 

Goehl ' s v i ol ent  char act er ,  and i t s hi ghl y pr ej udi c i al  nat ur e.   

Besi des quest i ons of  admi ssi bi l i t y  t her e was al so t he quest i on 

of  how t he St at e woul d be abl e t o i nvest i gat e and r ebut  evi dence 

t hat  was r eveal ed f or  t he f i r st  t i me at  t r i al .   The ci r cui t  

cour t  concl uded t hat  t he i mpr act i cal i t y of  deci di ng t hese i ssues 

at  t r i al  pr ecl uded t hat  opt i on.   The par t  of  t he wr i t t en or der  

r el evant  t o t hi s r evi ew was as f ol l ows:  

The def endant  shal l  make wr i t t en di scl osur e t o t he 
Cour t  and t he pr osecut i on by t he c l ose of  busi ness on 
Oct ober  16,  2007,  a summar y of  al l  speci f i c  i nst ances 
of  t he v i ct i m' s  v i ol ent  conduct  of  whi ch t he def endant  
was awar e and t hat  t he def endant  i nt ends t o i nt r oduce 
at  t r i al ,  i ncl udi ng wi t nesses t o such conduct  and t he 
dat e and pl ace such conduct  occur r ed.   Such di sc l osur e 
does not  i ncl ude act s of  t he v i c t i m r ef er enced i n t he 
def endant ' s i nt er r ogat i on on Mar ch 31,  2007.   

¶17 I n t he or al  r ul i ng made at  t he hear i ng,  t he ci r cui t  

cour t  f ur t her  st at ed:  

The r ul i ng i s,  i f  any par t y  i nt ends t o i nt r oduce 
evi dence concer ni ng an act  by Mr .  Goehl  whi ch i s not  
cover ed i n t he i nt er vi ew,  pol i ce i nt er vi ew wi t h t he 
def endant ,  t he of f er i ng par t y needs t o pr ovi de wr i t t en 
not i ce t o t he Cour t  and t he opposi ng par t y by c l ose of  
busi ness on Oct ober  12t h as t o t he par t i cul ar  act s;  
and t hat  i ncl udes t he l ocat i on,  t he t i me,  t he 
wi t nesses and t he behavi or ,  t he wi t nesses t hat  t he 
par t y i nt ends t o cal l  at  t r i al  concer ni ng t hat  
par t i cul ar  act .   That  appl i es t o bot h par t i es.   I  
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can' t  concei ve of  a s i t uat i on r i ght  now wher e t he 
St at e woul d have evi dence t hat  f al l s  i nt o t hi s  
cat egor y,  but  t hey mi ght [ , ]  and t he same r ul i ng 
appl i es t o bot h par t i es.  

¶18 The cour t  r ef er r ed r epeat edl y t o t he f act  t hat  t he 

r ul i ng was based on i t s concer n f or  usi ng j ur or s '  t i me 

ef f ect i vel y and avoi di ng unf ai r  pr ej udi ce t o ei t her  par t y. 5  

¶19 As not ed above,  McCl ar en appeal ed t he or der  on sever al  

gr ounds:  f i r st ,  t hat  t he c i r cui t  cour t  was wi t hout  aut hor i t y f or  

such an or der ;  second,  t hat  i t  v i ol at ed hi s Fi f t h Amendment  

r i ght  agai nst  sel f - i ncr i mi nat i on and r i ght  t o r emai n s i l ent  

because i t  compel l ed hi m t o pr ov i de t o t he c i r cui t  cour t  and t he 

St at e an account  of  what  he knew at  t he t i me of  t he i nci dent  

about  Goehl ' s pr i or  v i ol ent  act s;  t hi r d,  t hat  i n condi t i oni ng 

t he admi ssi bi l i t y  of  t est i mony of  def ense wi t nesses on pr i or  

di scl osur e,  t he or der  v i ol at ed hi s due pr ocess r i ght s because i t  

i mposed no r eci pr ocal  obl i gat i on on t he St at e;  and f our t h,  f or  

                                                 
5 For  exampl e,  t he cour t  st at ed,  " I ' m not  concer ned about  

sanct i ons on [ McCl ar en]  so much as I  am concer ned about  not ,  you 
know,  mi sl eadi ng t he j ur y,  al l owi ng evi dence t o come i n t hat ' s 
not  pr oper l y admi ssi bl e;  i t ' s  l i kel y t o be unf ai r l y 
pr ej udi c i al . "  Lat er  i n t he hear i ng,  t he cour t  sai d,  " I  don' t  
want  t o t ake t i me wi t h t he j ur y s i t t i ng her e t o be pr ocessi ng 
t hi s i nf or mat i on dur i ng t he t r i al ,  and i t  coul d be a pr et t y 
l engt hy hear i ng t hat ' s r equi r ed dependi ng on what  i t  i s  we' r e 
t al k i ng about .  .  .  .   I  don' t  want  t o end up i n a s i t uat i on 
wher e t he j ur y i s wai t i ng i n t he j ur y r oom f or  t wo hour s whi l e I  
hear  f r om t hr ee or  f our  wi t nesses descr i bi ng somet hi ng al l egedl y  
done by Mr .  Goehl  .  .  .  . "   
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t he same r eason,  t he or der  v i ol at ed hi s Si xt h Amendment  r i ght  t o 

pr esent  a def ense. 6  

¶20 We exami ne each of  hi s ar gument s i n t ur n but  f i r st  

br i ef l y summar i ze t he l aw on evi dence suppor t i ng a c l ai m of  

sel f - def ense.   

¶21 I t  i s  wel l  est abl i shed t hat  a def endant  seeki ng t o 

suppor t  a sel f - def ense cl ai m may at t empt  t o " pr ov[ e]  pr i or  

speci f i c  i nst ances of  v i ol ence wi t hi n [ t he def endant ' s]  

knowl edge at  t he t i me of  t he i nci dent . "   St at e v.  Wenger ,  225 

Wi s.  2d 495,  507,  593 N. W. 2d 467 ( Ct .  App.  1999)  ( quot i ng 

McMor r i s v.  St at e,  58 Wi s.  2d 144,  152,  205 N. W. 2d 559 ( 1973) ) ;  

see al so Wi s.  St at .  §§ 904. 04 and 904. 05( 2) .   I t  i s  al so wel l  

est abl i shed t hat  admi ssi bi l i t y  of  evi dence pr of f er ed t o show t he 

r easonabl eness of  t he sel f - def ense cl ai m i s wi t hi n t he c i r cui t  

cour t ' s  di scr et i on.   St at e v.  Head,  2002 WI  99,  255 Wi s.  2d 194,  

648 N. W. 2d 413.   As wi t h any " ot her  act s evi dence, "  t he evi dence 

i s subj ect  t o t he appl i cat i on of  t he bal anci ng t est  i nvol v i ng 

t he wei ghi ng of  pr obat i ve val ue agai nst  t he danger  of  unf ai r  

pr ej udi ce,  and consi der at i ons of  undue del ay,  wast e of  t i me,  or  

needl ess pr esent at i on of  cumul at i ve evi dence.   See Wi s.  St at .  

§ 904. 03.   Assumi ng i t s pr obat i ve val ue out wei ghs such 

consi der at i ons,  we have i n pr evi ous cases est abl i shed t he 

def endant ' s r i ght  t o put  on such evi dence once a f act ual  basi s 

                                                 
6 The Si xt h Amendment  pr ovi des as f ol l ows:  " I n al l  cr i mi nal  

pr osecut i ons,  t he accused shal l  enj oy t he r i ght  .  .  .  t o have 
compul sor y pr ocess f or  obt ai ni ng wi t nesses i n hi s f avor ,  and t o 
have t he Assi st ance of  Counsel  f or  hi s def ence. "   U. S.  Const .  
amend.  VI .  
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has been set  f or t h f or  a sel f - def ense cl ai m,  and al so 

est abl i shed t he ci r cui t  cour t ' s  r esponsi bi l i t y  t o vet  t he 

evi dence pr i or  t o admi ssi on t o be sur e i t  i s  val i d McMor r i s 

evi dence.   See,  e. g. ,  McAl l i s t er  v.  St at e,  74 Wi s.  2d 246,  246 

N. W. 2d 511 ( 1976) .   The quest i on bef or e us i n t hi s case i s 

pr i mar i l y a quest i on of  t i mi ng:  whet her  a c i r cui t  cour t  has t he 

aut hor i t y t o or der  a def endant  t o di scl ose any pl anned McMor r i s 

evi dence pr i or  t o t r i al ,  so t hat  t he f act or s i nvol ved i n 

det er mi ni ng t he evi dence' s admi ssi bi l i t y  can be wei ghed not  onl y  

pr i or  t o admi ssi on,  but  al so pr i or  t o t r i al .   

A.   Aut hor i t y f or  t he or der  

¶22 McCl ar en ar gues t hat  t hi s cour t  i n Mi l l er  l i mi t ed a 

cour t ' s  aut hor i t y t o or der  di scl osur e of  evi dence i n a cr i mi nal  

case t o what  i s per mi t t ed by st at ut e.   I n Mi l l er  t hi s cour t  

not ed,  " I f  we ar e t o adopt  a pr et r i al  di scover y pr ocedur e i n 

cr i mi nal  cases i n t hi s st at e we deem i t  woul d be best  done by a 

r ul e of  cour t  or  by l egi s l at i ve act i on r at her  t han on a case t o 

case basi s by t he cour t . "   Mi l l er ,  35 Wi s.  at  478.   Fi ndi ng no 

aut hor i t y f or  t he di scl osur e of  McMor r i s evi dence i n Wi s.  St at .  

§ 971. 23,  whi ch l i s t s what  par t i es i n a cr i mi nal  case ar e 

r equi r ed t o di scl ose,  he ar gues t hat  t he i nqui r y i s ended.  

¶23 The St at e gl eans st at ut or y aut hor i t y f or  a c i r cui t  

cour t  t o or der  di scl osur e of  pr et r i al  McMor r i s  evi dence f r om 

r eadi ng t oget her  Wi s.  St at .  §§ 906. 11 and 901. 04( 3) ( d) .   Those 

st at ut es aut hor i ze a cour t  t o exer ci se r easonabl e cont r ol  over  

t he pr esent at i on of  evi dence and pr ovi de f or  hear i ngs t o be hel d 
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out si de t he pr esence of  t he j ur y f or  " [ a] ny pr el i mi nar y mat t er  

i f  t he i nt er est s of  j ust i ce so r equi r es. "   § 901. 04( 3) ( d) .  

¶24 We do not  v i ew t hi s case as pr esent i ng t he ki nd of  

di scover y quest i on Mi l l er  was addr essi ng. 7  One si gni f i cant  

di f f er ence i s t hat  t he evi dence cover ed by t he or der  i s not hi ng 

mor e t han evi dence t hat  t he par t y chooses t o submi t .   The or der  

i s,  i n essence,  compel l i ng advance not i ce of  what ever  McMor r i s  

evi dence McCl ar en deci des t o of f er  sol el y f or  t he l egi t i mat e 

pur pose of  est abl i shi ng i t s admi ssi bi l i t y  i n advance of  t r i al .  

¶25 Her e,  t he evi dence i n quest i on pr esent s t he pot ent i al  

f or  mul t i pl e del ays i n t he t r i al ,  i f  i t  i s  not  r esol ved i n 

advance of  t r i al .   The r ul e McCl ar en advocat es,  whi ch woul d 

r ender  di scl osur e of  any McMor r i s evi dence i mper mi ssi bl e unt i l  

such t i me as t he def endant  chose t o di scl ose i t ,  coul d f or ce not  

j ust  one,  but  many mi d- t r i al  del ays.   Under  hi s appr oach,  t he 

cour t  may not  f or ce hi m t o di scl ose,  even af t er  t he t r i al  i s  

under way,  al l  of  t he speci f i c  act s at  once;  hi s  ar gument  i s t hat  

any f or ced di scl osur e bef or e t he poi nt  at  whi ch he seeks t o 

admi t  t he evi dence r uns af oul  of  t he Const i t ut i on. 8  Mul t i pl e 

cont i nuances whi l e t he St at e i nvest i gat es each i nci dent  and 

                                                 
7 We do not e,  however ,  t hat  St at e v.  Mi l l er ,  35 Wi s.  2d 454,  

151 N. W. 2d 157 ( 1967) ,  whi ch was deci ded i n 1967,  pr edat ed bot h 
Wi s.  St at .  § 906. 11,  whi ch gi ves a cour t  br oad power s t o cont r ol  
t he pr esent at i on of  evi dence,  and Wi s.  St at .  § 971. 23,  whi ch 
i mposes di scl osur e r equi r ement s on bot h t he St at e and cr i mi nal  
def endant s.   Those st at ut es wer e adopt ed i n 1973.  

8 At  t he mot i on hear i ng,  McCl ar en' s counsel  sai d any 
evi dence he woul d at t empt  t o admi t  i s  " subj ect  t o obj ect i on"  and 
woul d be deal t  wi t h at  t hat  moment  i n t he t r i al .  



No.  2007AP2382- CR   

 

14 
 

mul t i pl e hear i ngs out si de of  t he pr esence of  t he j ur y ar e a 

di st i nct  possi bi l i t y  on t he f act s of  t hi s case:  11 pr i or  

convi ct i ons of  t he v i ct i m,  Goehl ,  ar e known;  t he number  of  

i nci dent s of  pr i or  v i ol ent  conduct  t hat  di d not  r esul t  i n 

convi ct i on i s unknown.   Such an appr oach put s t he cont r ol  of  t he 

t r i al  i n t he hands of  t he def endant  r at her  t han t he cour t  and 

i nt r oduces unnecessar y uncer t ai nt y i nt o an ot her wi se pr edi ct abl e 

t r i al  pr ocess.   Wi t h no basi s f or  an est i mat e of  how l ong t he 

t r i al  wi l l  r un,  a j udge woul d be unabl e t o bal ance ot her  

cal endar  demands and unabl e t o t el l  pot ent i al  j ur or s dur i ng j ur y 

sel ect i on how l ong t he t r i al  i s  expect ed t o l ast .   

¶26 Gi ven t he l i mi t ed nat ur e of  t he evi dence cover ed i n 

t hi s or der ——t hat  i s,  t he r equi r ement  t hat  McCl ar en gi ve not i ce 

of  t he speci f i c  McMor r i s evi dence he want s t o i nt r oduce and 

whi ch he was awar e of  on t he ni ght  of  t he i nci dent ——t hi s or der  

f i t s  comf or t abl y  i nt o Wi s.  St at .  § 906. 11' s descr i pt i on of  t he 

cour t ' s  spher e of  cont r ol .   The cour t  i s ,  i n f act ,  r equi r ed t o 

" exer ci se r easonabl e cont r ol "  over  t he " pr esent [ at i on of ]  

evi dence"  so t hat  i t  can be done ef f ect i vel y and wi t h mi ni mal  

wast ed t i me.   See St at e v.  Wal l er man,  203 Wi s.  2d 158,  168,  552 

N. W. 2d 128 ( Ct .  App.  1996) .   Bot h concer ns wer e speci f i cal l y 

ment i oned by t he c i r cui t  cour t  wi t h r egar d t o t hi s or der .   Thi s 

i s pr eci sel y t he t ype of  admi ssi bi l i t y  of  evi dence quest i ons 
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t hat  c i r cui t  cour t s shoul d be at t empt i ng t o r esol ve i n advance 

of  t r i al . 9   

¶27 The Uni t ed St at es Supr eme Cour t  has uphel d a l aw 

r equi r i ng pr e- t r i al  not i ce of  an al i bi  def ense al ong wi t h t he 

speci f i c  l ocat i on wher e t he def endant  c l ai ms t o have been and 

names and addr esses of  al i bi  wi t nesses. 10  Li ke such a l aw,  t hi s  

or der  mer el y moves t he not i f i cat i on of  t he i nt ent  t o i nt r oduce 

evi dence f r om t he heat  of  t he t r i al  t o t he r el at i ve cal m of  a 

pr e- t r i al  mot i on hear i ng.   I t  enabl es mor e ef f ect i ve 

pr esent at i on of  evi dence,  avoi ds needl ess wast e of  t i me whi l e a 

j ur y i s wai t i ng,  and gi ves a c i r cui t  j udge t he t i me t o consi der  

al l  t he ar gument s and r esear ch t he case l aw pr i or  t o maki ng a 

r ul i ng. 11 

                                                 
9 For  exampl e,  ev i dence t he pr osecut i on wi shes t o i nt r oduce 

agai nst  t he def endant  under  Wi s.  St at .  § 904. 04( 1) ( b)  and ( 2)  i s 
handl ed i n a s i mi l ar  f ashi on.   See St at e v.  Sul l i van,  216 Wi s.  
2d 768,  576 N. W. 2d 30 ( 1998) .  

10 Wi l l i ams v.  Fl or i da,  399 U. S.  78 ( 1970) .  

11 I n St at e v.  Wr i ght ,  t he cour t  of  appeal s not ed t he common 
use of  pr et r i al  r ul i ngs i n Wi sconsi n and ot her  j ur i sdi ct i ons and 
not ed t hat  t hey ar e f avor ed i n a var i et y of  c i r cumst ances:  

Whi l e t he f ol l owi ng l i s t  i s  not  exhaust i ve,  we v i ew a 
mot i on i n l i mi ne as pr oper  wher e ( 1)  t he t r i al  cour t  
has di r ect ed t hat  t he evi dent i ar y i ssue be r esol ved 
bef or e t r i al ;  ( 2)  t he evi dent i ar y mat er i al  i s  hi ghl y 
pr ej udi c i al  or  i nf l ammat or y and woul d r i sk a mi st r i al  
i f  not  pr evi ousl y addr essed by t he t r i al  cour t ;  ( 3)  
t he evi dent i ar y i ssue i s s i gni f i cant  and unr esol ved 
under  exi st i ng l aw;  ( 4)  t he evi dent i ar y i ssue i nvol ves 
a s i gni f i cant  number  of  wi t nesses or  a subst ant i al  
vol ume of  mat er i al  maki ng i t  mor e economi cal  t o have 
t he i ssue r esol ved i n advance of  t r i al  so as t o save 
t he t i me and r esour ces of  al l  concer ned;  or  ( 5)  a 
par t y does not  wi sh t o obj ect  t o t he evi dence i n t he 
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¶28 Under  t he c i r cumst ances pr esent ed her e,  wher e McCl ar en 

seeks t o i nt r oduce McMor r i s evi dence i n suppor t  of  a sel f -

def ense cl ai m,  t he c i r cui t  cour t  has t he aut hor i t y under  Wi s.  

St at .  § 906. 11,  i n conj unct i on wi t h Wi s.  St at .  § 901. 04( 3) ( d) ,  

t o or der  t he def endant  t o di scl ose pr i or  t o t r i al  any speci f i c  

act s t hat  he knew about  at  t he t i me of  t he i nci dent  and t hat  he 

i nt ends t o of f er  as evi dence so t hat  admi ssi bi l i t y  

det er mi nat i ons can be made pr i or  t o t r i al .  

¶29 The Uni t ed St at es Supr eme Cour t ' s  di scussi on of  

l i mi t at i ons on t he def endant  i n pr esent i ng hi s or  her  evi dence 

when t he def endant  pl eases cl osel y t r acks t he l ogi c of  Wi s.  

St at .  § 906. 11.   The l i nchpi ns of  a f ai r  t r i al  ar e t he " or der l y 

pr esent at i on of  f act s"  and " a f ai r  oppor t uni t y"  f or  each par t y 

t o pr epar e evi dence and r ebut t al  evi dence.   Tayl or ,  484 U. S.  at  

411.  

¶30 I n Tayl or ,  a case concer ni ng a v i ol at i on of  a r ul e 

r equi r i ng advance not i ce of  wi t nesses,  t he Uni t ed St at es Supr eme 

Cour t  sai d:  

The pr i nci pl e t hat  under gi r ds t he def endant ' s r i ght  t o 
pr esent  excul pat or y evi dence i s al so t he sour ce of  
essent i al  l i mi t at i ons on t he r i ght .  The adver sar y 
pr ocess coul d not  f unct i on ef f ect i vel y wi t hout  
adher ence t o r ul es of  pr ocedur e t hat  gover n t he 
or der l y pr esent at i on of  f act s and ar gument s t o pr ovi de 
each par t y wi t h a f ai r  oppor t uni t y t o assembl e and 

                                                                                                                                                             
pr esence of  t he j ur y and t her eby pr eser ves t he i ssue 
f or  appel l at e r evi ew by obt ai ni ng an unf avor abl e 
r ul i ng v i a a pr et r i al  mot i on i n l i mi ne[ . ]   

St at e v.  Wr i ght ,  2003 WI  App 252,  ¶40,  268 Wi s.  2d 694,  673 
N. W. 2d 386 ( c i t at i ons omi t t ed) .  
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submi t  evi dence t o cont r adi ct  or  expl ai n t he 
opponent ' s case.   The t r i al  pr ocess woul d be a 
shambl es i f  ei t her  par t y had an absol ut e r i ght  t o 
cont r ol  t he t i me and cont ent  of  hi s wi t nesses'  
t est i mony.   

I d.  at  410- 11.  ( emphasi s added) .  

¶31 The Supr eme Cour t  not ed as wel l :  " I n t he exer ci se of  

[ t he r i ght  t o pr esent  wi t nesses] ,  t he accused,  as i s r equi r ed of  

t he St at e,  must  compl y wi t h est abl i shed r ul es of  pr ocedur e and 

evi dence desi gned t o assur e bot h f ai r ness and r el i abi l i t y  i n t he 

ascer t ai nment  of  gui l t  and i nnocence. "   Tayl or ,  484 U. S.  at  411 

n. 15 ( quot i ng Chamber s v.  Mi ssi ssi ppi ,  410 U. S.  284,  302 

( 1973) ) .  

¶32 The or der  i n t hi s case di d not hi ng mor e t han what  was 

f ound per mi ssi bl e i n t he Tayl or  case:  i t  was a pr ocedur e r el at ed 

t o a r ul e of  evi dence desi gned t o assur e f ai r ness.   

B.   Const i t ut i onal i t y of  t he or der  

¶33 McCl ar en f ur t her  ar gues t hat  t he or der  v i ol at es hi s 

r i ght s agai nst  compel l ed sel f - i ncr i mi nat i on under  t he Fi f t h 

Amendment  of  t he Uni t ed St at es Const i t ut i on.   I n essence,  he 

ar gues,  he i s bei ng compel l ed t o pr ovi de t he St at e,  pr i or  t o 

t r i al ,  wi t h what  he knew about  Goehl ' s v i ol ent  char act er  and 

when he knew i t ,  even t hough he coul d ul t i mat el y choose at  t he 

c l ose of  t he St at e' s case not  t o t est i f y.  

¶34 The St at e ar gues t hat  no const i t ut i onal l y pr ot ect ed 

r i ght  i s  v i ol at ed because t he or der  concer ns onl y what  McCl ar en 
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chooses t o di scl ose12 and mer el y accel er at es t he di scl osur e of  

i nf or mat i on t hat  woul d be pr esent ed at  t r i al .  

¶35 I n r ul i ng t hat  a def endant  coul d be r equi r ed t o gi ve 

not i ce of  an al i bi  def ense pr i or  t o t r i al ,  a def ense anal ogous 

t o sel f - def ense,  t he Uni t ed St at es Supr eme Cour t  sai d:   

Pet i t i oner  concedes t hat  absent  t he not i ce- of - al i bi  
r ul e t he Const i t ut i on woul d r ai se no bar  t o t he 
cour t ' s  gr ant i ng t he St at e a cont i nuance at  t r i al  on 
t he gr ound of  sur pr i se as soon as t he al i bi  wi t ness i s 
cal l ed.   Nor  woul d t her e be sel f - i ncr i mi nat i on 
pr obl ems i f ,  dur i ng t hat  cont i nuance,  t he St at e was 
per mi t t ed t o do pr eci sel y what  i t  di d her e pr i or  t o 
t r i al :  t ake t he deposi t i on of  t he wi t ness and f i nd 
r ebut t al  evi dence.   But  i f  so ut i l i z i ng a cont i nuance 
i s per mi ssi bl e under  t he Fi f t h and Four t eent h 
Amendment s,  t hen sur el y t he same r esul t  may be 
accompl i shed t hr ough pr et r i al  di scover y,  as i t  was 
her e,  avoi di ng t he necessi t y of  a di sr upt ed t r i al .   We 
decl i ne t o hol d t hat  t he pr i v i l ege agai nst  compul sor y 
sel f - i ncr i mi nat i on guar ant ees t he def endant  t he r i ght  
t o sur pr i se t he St at e wi t h an al i bi  def ense.   

Wi l l i ams,  399 U. S at  85 ( emphasi s added) .   The same r at i onal e 

suppor t s our  concl usi on her e.  

¶36 McCl ar en al so ar gues t hat  t he or der  i s 

const i t ut i onal l y def i c i ent  because i t s l ack of  r eci pr oci t y 

v i ol at es t he r equi r ement  of  t he Four t eent h Amendment ' s Due 

                                                 
12 Any concer ns t hat  a def endant  has concer ni ng t he 

di scl osur e pot ent i al l y  bei ng used by t he pr osecut or  i n t he case-
i n- chi ef  coul d be addr essed by an i n camer a r evi ew by t he 
ci r cui t  cour t .  Such a mechani sm has been endor sed by t he Uni t ed 
St at es Supr eme Cour t  as a f ai r  way of  r esol v i ng di scl osur e 
di sput es.   See Pennsyl vani a v.  Ri t chi e,  480 U. S.  39,  60 
( 1987) ( f i ndi ng t hat  bot h t he def endant ' s and t he St at e' s  
i nt er est  " i n ensur i ng a f ai r  t r i al  can be pr ot ect ed f ul l y by 
r equi r i ng t hat  t he [ evi dence bei ng sought ]  be submi t t ed onl y t o 
t he t r i al  cour t  f or  i n camer a r evi ew"  pr i or  t o a r ul i ng on 
di scl osur e) .  
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Pr ocess Cl ause.   The Uni t ed St at es Supr eme Cour t  st r uck down a 

cr i mi nal  st at ut e i n War di us t hat  r equi r ed a def endant  t o 

di scl ose an al i bi  def ense wi t hout  r equi r i ng r eci pr ocal  

di scl osur e by t he st at e of  i t s  r ebut t al  evi dence.   War di us,  412 

U. S.  470.   McCl ar en ar gues t hat  t he or der  pr esent ed her e i s 

equal l y def i c i ent ;  t he onl y way i t  coul d be made r eci pr ocal  i s  

f or  t he pr osecut or  t o be or der ed t o di scl ose " al l  cor r obor at i ng 

evi dence of  t he al l eged vi ct i m' s concededl y v i ol ent  past  

i mpl i cat ed by t he def endant ' s f or ced pr e- t r i al  di scl osur es,  

i ncl udi ng t he names of  any addi t i onal  wi t nesses t o pr i or  v i ol ent  

act s engaged i n by t he al l eged vi ct i m. "    

¶37 A car ef ul  compar i son of  War di us and t he or al  r ul i ng of  

t he c i r cui t  cour t  i n t hi s case shows t hat  t he f l aw pr esent  i n 

War di us was not  pr esent  her e.   The st at ut e at  i ssue i n War di us 

cont ai ned no guar ant ee of  di scl osur e of  r ebut t al  evi dence t o t he 

def endant .   The Cour t  st at ed t hat  " [ a] l t hough t he Due Pr ocess 

Cl ause has l i t t l e t o say r egar di ng t he amount  of  di scover y whi ch 

t he par t i es must  be af f or ded,  i t  does speak t o t he bal ance of  

f or ces bet ween t he accused and accuser . "   War di us,  412 U. S.  at  

474 ( c i t at i on omi t t ed) .   The Cour t  went  on t o say:  

The St at e may not  i nsi st  t hat  t r i al s be r un as a 
" sear ch f or  t r ut h"  so f ar  as def ense wi t nesses ar e 
concer ned,  whi l e mai nt ai ni ng " poker  game"  secr ecy f or  
i t s own wi t nesses.  I t  i s  f undament al l y unf ai r  t o 
r equi r e a def endant  t o di vul ge t he det ai l s of  hi s own 
case whi l e at  t he same t i me subj ect i ng hi m t o t he 
hazar d of  sur pr i se concer ni ng r ef ut at i on of  t he ver y 
pi eces of  evi dence whi ch he di scl osed t o t he St at e.   

I d.  at  475- 76.  
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¶38 Her e t he ci r cui t  cour t ' s  or al  r ul i ng made mor e cl ear  

t han t he wr i t t en or der  t hat  r eci pr oci t y was absol ut el y r equi r ed.   

The ci r cui t  cour t  sai d:   

So what  I  have i n mi nd i s t hat  t he deadl i ne f or  f i l i ng 
t he wr i t t en mat er i al s woul d be t he 12t h .  .  .  .  That  
woul d appl y t o t he St at e and t o t he def ense.  I f  t he 
St at e has evi dence t hat  woul d f al l  i nt o t he cat egor y 
of  act s not  cover ed i n t he pol i ce i nt er vi ew whi ch ar e 
r el evant  t o sel f - def ense or  t he l ack t her eof ,  t hose 
act s woul d be cover ed as wel l  f or  t he same r easons.   
( Emphasi s added. )  

¶39 I t  mi ght  have been mor e cl ear  had t he cour t  expl i c i t l y  

cal l ed t he evi dence showi ng a l ack of  sel f - def ense r ebut t al  

evi dence,  but  i n any case,  t he cour t  was expl i c i t  t hat  i t s  or der  

appl i ed t o bot h par t i es.  

C.   Const i t ut i onal i t y of  t he pot ent i al  sanct i on 

¶40 A concl usi on t hat  t he c i r cui t  cour t  has aut hor i t y t o 

i ssue such an or der  necessar i l y  br i ngs us t o t he quest i on of  t he 

aut hor i t y t o enf or ce such an or der .  

¶41 McCl ar en says t hat  excl udi ng evi dence as a sanct i on 

f or  v i ol at i ng t he cour t ' s  or der  i s i mper mi ssi bl e because i t  

woul d v i ol at e hi s const i t ut i onal  r i ght  t o pr esent  wi t nesses,  and 

t hus t o pr esent  a def ense,  under  t he Si xt h Amendment ' s 

compul sor y pr ocess cl ause. 13 

                                                 
13 The Si xt h Amendment  pr ovi des,  i n r el evant  par t ,  " I n al l  

cr i mi nal  pr osecut i ons,  t he accused shal l  enj oy t he 
r i ght  .  .  .  t o have compul sor y pr ocess f or  obt ai ni ng wi t nesses 
i n hi s f avor  .  .  .  . "   U. S.  Const .  amend.  VI .   I n Washi ngt on v.  
Texas,  388 U. S.  14 ( 1967) ,  t he Uni t ed St at es Supr eme Cour t  hel d 
t hat  t hi s r i ght  appl i es i n st at e pr osecut i ons.  
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¶42 The St at e cont ends t hat  such a sanct i on may be 

per mi t t ed dependi ng on t he f act s and t hat  Tayl or  cont r ol s t he 

sanct i on f or  any vi ol at i ons.   Tayl or  uphel d an I l l i noi s cour t ' s  

r ef usal  t o al l ow t est i mony f r om a def ense wi t ness whose name was 

not  di scl osed pr i or  t o t r i al .   The Cour t  r ej ect ed t he 

def endant ' s asser t i on t hat  excl udi ng evi dence was never  a 

per mi ssi bl e sanct i on and est abl i shed a f r amewor k f or  anal yzi ng 

vi ol at i ons.   Tayl or ,  484 U. S.  at  412- 13.  

¶43 We agr ee wi t h t he St at e.   The Uni t ed St at es Supr eme 

Cour t  has est abl i shed a t est  f or  excl udi ng evi dence and has sai d 

t hat  under  cer t ai n c i r cumst ances,  excl usi on of  evi dence does not  

v i ol at e a def endant ' s const i t ut i onal  r i ght s.   Ther e ar e 

sanct i ons shor t  of  excl udi ng evi dence,  of  cour se.   The Cour t  

c i t ed a case,  f or  exampl e,  t hat  " [ gave]  consi der at i on t o t he 

ef f ect i veness of  l ess sever e sanct i ons,  t he i mpact  of  pr ecl usi on 

on t he evi dence at  t r i al  and t he out come of  t he case,  t he ext ent  

of  pr osecut or i al  sur pr i se or  pr ej udi ce,  and whet her  t he 

v i ol at i on was wi l l f ul . "   Tayl or ,  484 U. S.  at  415 n. 19 ( c i t i ng 

Fendl er  v.  Gol dsmi t h,  728 F. 2d 1181 ( 9t h Ci r .  1983) ) .   However ,  

as Tayl or  makes cl ear ,  even t he sanct i on of  excl udi ng evi dence 

agai nst  a def endant  i s const i t ut i onal l y per mi ssi bl e i n cer t ai n 

cases,  such as wher e t her e have been wi l l f ul  v i ol at i ons 

" mot i vat ed by a desi r e t o obt ai n a t act i cal  advant age. "   Tayl or ,  

484 U. S.  at  415.  

¶44 As we not ed above,  Tayl or  st at es wel l  t he bal anci ng of  

i nt er est s t hat  goes i nt o a cour t ' s  over si ght  of  a t r i al :  
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I t  i s  el ement ar y,  of  cour se,  t hat  a t r i al  cour t  may 
not  i gnor e t he f undament al  char act er  of  t he 
def endant ' s r i ght  t o of f er  t he t est i mony of  wi t nesses 
i n hi s f avor .   But  t he mer e i nvocat i on of  t hat  r i ght  
cannot  aut omat i cal l y and i nvar i abl y out wei gh 
count er vai l i ng publ i c i nt er est s.   The i nt egr i t y of  t he 
adver sar y pr ocess,  whi ch depends bot h on t he 
pr esent at i on of  r el i abl e evi dence and t he r ej ect i on of  
unr el i abl e evi dence,  t he i nt er est  i n t he f ai r  and 
ef f i c i ent  admi ni st r at i on of  j ust i ce,  and t he pot ent i al  
pr ej udi ce t o t he t r ut h- det er mi ni ng f unct i on of  t he 
t r i al  pr ocess must  al so wei gh i n t he bal ance.  

I d.  at  414- 15 ( emphasi s added) .  

¶45 Whet her  a v i ol at i on mer i t s t he ext r eme sanct i on of  

excl usi on must  be det er mi ned by a c i r cui t  cour t  af t er  a 

v i ol at i on has occur r ed,  and under  t he par amet er s set  f or t h by 

t he Uni t ed St at es Supr eme Cour t  i n Tayl or .   

¶46 Her e t he ci r cui t  cour t  not ed i n i t s or al  r ul i ng t hat ,  

" As al ways,  i f  new evi dence i s di scover ed at  t he l ast  mi nut e 

t hat  may be t he basi s f or  an except i on t o t he not i ce 

r equi r ement . "   The ci r cui t  cour t  shoul d have been mor e cl ear  

t hat  t he Tayl or  anal ysi s woul d be appl i ed and t hat  excl usi on was 

one of  t he sanct i ons avai l abl e t o t he c i r cui t  cour t  f or  a 

v i ol at i on of  i t s  or der ;  i t  was pr emat ur e f or  t he c i r cui t  cour t ,  

i n i t s or al  r ul i ng,  t o pr edi ct  t hat  t he sanct i on f or  f ai l ur e t o 

abi de by t he or der  woul d necessar i l y  be t he excl usi on of  

evi dence.  

I V.  CONCLUSI ON 

¶47 For  t he r easons st at ed,  we r ever se t he deci s i on of  t he 

cour t  of  appeal s .   Wi sconsi n st at ut es pr ovi de t he ci r cui t  cour t  

wi t h t he necessar y aut hor i t y f or  t he or der  we consi der  her e.   

Wi s.  St at .  § 906. 11 aut hor i zes a j udge t o exer ci se cont r ol  over  
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t he pr esent at i on of  evi dence so t hat  t he t r ut h can be 

ef f ect i vel y ascer t ai ned and so t hat  t i me wi l l  not  be needl essl y  

wast ed.   To hol d ot her wi se coul d f r ust r at e a c i r cui t  cour t ' s  

ef f or t s t o t r y t o be cer t ai n t hat  a j ur y i s pr esent ed wi t h 

admi ssi bl e,  r el i abl e evi dence and t o make pr et r i al  r ul i ngs so 

t hat  t he t r i al  r uns smoot hl y.   The aut hor i t y of  a c i r cui t  cour t  

under  Wi s.  St at .  § 906. 11 f i t s wi t hi n t he br oader  cont ext  of  a 

cour t ' s  i nher ent  power s " whi ch must  necessar i l y  be used t o 

enabl e t he j udi c i ar y t o accompl i sh i t s const i t ut i onal l y or  

l egi s l at i vel y mandat ed f unct i ons. "   Davi s,  226 Wi s.  2d at  747.   

For eseei ng pot ent i al  obst acl es t o a smoot hl y  r un t r i al  and 

t aki ng t he necessar y st eps t o avoi d t hem i s mani f est l y wi t hi n 

t he i nher ent  power  of  a c i r cui t  cour t .  

¶48 McCl ar en says t hat ,  i n r equi r i ng hi m t o t el l  pr i or  t o 

t r i al  whi ch i nst ances of  Goehl ' s v i ol ent  conduct  he was awar e of  

at  t he t i me of  t he i nci dent ,  t he or der  v i ol at es hi s Fi f t h 

Amendment  r i ght s  t o r emai n s i l ent  and not  i ncr i mi nat e hi msel f .   

He says t he or der  al so r uns af oul  of  t he Due Pr ocess Cl ause 

because i t  i mposes no r eci pr ocal  obl i gat i ons on t he St at e.   

Fi nal l y,  he ar gues t hat  excl udi ng evi dence——t he sanct i on t he 

cour t  st at ed woul d r esul t  f or  hi s not  compl yi ng wi t h t he or der ——

woul d v i ol at e hi s Si xt h Amendment  r i ght  t o pr esent  a def ense.  

¶49 Ther e i s no const i t ut i onal  bar  t o t he exer ci se of  t he 

c i r cui t  cour t ' s  aut hor i t y i n t hi s case.   Ascer t ai nment  of  t he 

t r ut h i s t he pr i mar y obj ect i ve of  a t r i al ,  and such an or der  

ser ves t hat  obj ect i ve i n a const i t ut i onal l y per mi ssi bl e manner .   

Ef f i c i ency i s a secondar y obj ect i ve of  a t r i al ,  but  wher e i t  can 
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be at t ai ned wi t h const i t ut i onal l y per mi t t ed measur es,  i t  i s  

hi ghl y desi r abl e.   The Uni t ed St at es Supr eme Cour t  has,  on mor e 

t han one occasi on,  uphel d measur es t hat  ensur e f ai r  pl ay and 

ef f i c i ent  use of  t r i al  cour t  t i me.   Wher e,  as her e,  t he evi dence 

t o be di scl osed i s not hi ng mor e t han what  t he def endant  chooses 

and has i ndi cat ed he wi l l  put  on at  t r i al ,  such an or der  does 

not  i nvade const i t ut i onal  pr ot ect i ons under  t he Fi f t h Amendment .   

As t he Uni t ed St at es Supr eme Cour t  not ed i n an anal ogous case,  

t he Const i t ut i on does not  guar ant ee a cr i mi nal  def endant  t he 

r i ght  t o sur pr i se t he pr osecut or .   Nor  does t he or der  v i ol at e 

McCl ar en' s const i t ut i onal  r i ght s t o due pr ocess;  Uni t ed St at es 

Supr eme Cour t  case l aw hol ds t hat  so l ong as di scl osur e 

r equi r ement s ar e equal l y i mposed on bot h par t i es,  t her e i s no 

const i t ut i onal  v i ol at i on.    

¶50 A cor ol l ar y t o t he quest i on of  t he const i t ut i onal i t y 

of  t he or der  i s t he const i t ut i onal i t y of  any sanct i ons avai l abl e 

f or  a v i ol at i on of  t he or der .   McCl ar en cont ends t hat  excl usi on 

of  evi dence i s s i mpl y not  an opt i on.   However ,  i n Tayl or ,  t he 

Uni t ed St at es Supr eme Cour t  set s f or t h t he appr opr i at e anal ysi s 

f or  such a v i ol at i on and est abl i shes t hat  sanct i ons up t o and 

i ncl udi ng excl usi on of  evi dence ar e per mi ssi bl e i f  war r ant ed.   

I t  appear s f r om t he r ecor d t hat  t he c i r cui t  cour t  i nt ended t o 

excl ude f r om t r i al  any evi dence t hat  McCl ar en at t empt ed t o of f er  

at  t r i al  i n v i ol at i on of  t he or der ;  we cl ar i f y her e t hat  whi l e 

such a sanct i on may be per mi t t ed,  l esser  sanct i ons must  be 

consi der ed f i r st ,  and t hat  t he ext r eme sanct i on of  excl usi on i s  

per mi ssi bl e onl y af t er  t he c i r cui t  cour t  has det er mi ned t hat  t he 
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v i ol at i on was " wi l l f ul  and mot i vat ed by a desi r e t o obt ai n a 

t act i cal  advant age t hat  woul d mi ni mi ze t he ef f ect i veness of  

cr oss- exami nat i on and t he abi l i t y  t o adduce r ebut t al  evi dence, "  

t he t est  set  f or t h i n Tayl or .   

¶51 We t her ef or e r ever se t he deci s i on of  t he cour t  of  

appeal s and r emand t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed,  and t he cause i s r emanded t o t he c i r cui t  cour t .  

¶52 SHI RLEY S.  ABRAHAMSON,  C. J. ,  di d not  par t i c i pat e.  
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¶53 ANN WALSH BRADLEY,  J.   (dissenting).   Ther e i s a name 

f or  mandat or y pr et r i al  di scl osur e of  i nf or mat i on t hat  mi ght  be 

of f er ed as evi dence i n a cr i mi nal  pr oceedi ng:  di scover y.   

Al t hough t he maj or i t y at t empt s t o l abel  what  i s  at  i ssue i n t hi s  

case as mer el y t he pr et r i al  di scl osur e of  i nf or mat i on,  I  agr ee 

wi t h a unani mous cour t  of  appeal s t hat  t he or der  her e " i n 

essence,  [ i s ]  a di scover y devi ce. "   St at e v.  McCl ar en,  2008 WI  

App 118,  ¶25,  313 Wi s.  2d 398,  756 N. W. 2d 802.    

¶54 Our  pr ecedent  i s  c l ear  t hat  di scover y i s gover ned by 

t he cr i mi nal  di scover y st at ut e,  Wi s.  St at .  § 971. 23.   Lynch v.  

Count y Cour t ,  82 Wi s.  2d 454,  466,  262 N. W. 2d 773 ( 1978)  ( c i t i ng 

St at e v.  Mi l l er ,  35 Wi s.  2d 454,  478,  151 N. W. 2d 157 ( 1967) ) .   

I f  a cer t ai n t ype of  evi dence i s not  enumer at ed i n t he st at ut e,  

t hen mandat or y di scl osur e i s not  aut hor i zed.    

¶55 The maj or i t y depar t s f r om t hi s pr ecedent .   Real i z i ng 

t hat  t he di scover y st at ut e does not  r equi r e pr et r i al  di scl osur e 

of  McMor r i s1 evi dence,  t he maj or i t y ul t i mat el y  t ur ns t o t he 

i nher ent  power s of  t he cour t .   See maj or i t y op. ,  ¶3.    

¶56 By r el y i ng on i nher ent  aut hor i t y,  t he maj or i t y opens 

wi de t he gat es of  pr et r i al  di scover y i n cr i mi nal  cases.   I t s 

r at i onal e and hol di ng st r et ch f ar  beyond t he di scl osur e of  

McMor r i s evi dence.   I nst ead,  t he maj or i t y r est s on an unl i mi t ed 

pr onouncement  t hat  cover s t he pr et r i al  di scl osur e of  any 

i nf or mat i on t hat  mi ght  ai d i n ensur i ng a smoot hl y r un t r i al :  

" For eseei ng pot ent i al  obst acl es t o a smoot hl y r un t r i al  and 

                                                 
1 McMor r i s v.  St at e,  58 Wi s.  2d 144,  205 N. W. 2d 559 ( 1973) .  
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t aki ng t he necessar y st eps t o avoi d t hem i s mani f est l y wi t hi n 

t he i nher ent  power  of  a c i r cui t  cour t . "   Maj or i t y op. ,  ¶3.  

¶57 I  agr ee i nst ead wi t h t he cour t  of  appeal s t hat  " t he 

cour t ' s  gener al  aut hor i t y under  Wi s.  St at .  § 906. 11 t o exer ci se 

cont r ol  over  t he mode and or der  of  pr esent i ng evi dence cannot  be 

r ead t o per mi t  i t  t o r equi r e pr et r i al  di scover y t hat  i t  woul d 

ot her wi se not  be per mi t t ed t o r equi r e under  [ t he cr i mi nal  

di scover y st at ut e] . "   McCl ar en,  313 Wi s.  2d 398,  ¶1.   Al t hough I  

shar e t he maj or i t y ' s concer n f or  t he ef f i c i ent  and f ai r  

admi ni st r at i on of  a t r i al ,  I  bel i eve t hat  any r evi s i on i n t he 

l aw shoul d be br ought  about  by l egi s l at i ve change and not  by a 

r esor t  t o i nher ent  aut hor i t y of  t he cour t . 2  Accor di ngl y,  I  

r espect f ul l y di ssent .   

I  

¶58 I n t hi s case,  t he c i r cui t  cour t  or der ed t he def endant  

t o pr ovi de " a summar y of  al l  speci f i c  i nst ances of  t he v i ct i m' s 

v i ol ent  conduct  of  whi ch t he def endant  was awar e and t hat  t he 

def endant  i nt ends t o i nt r oduce at  t r i al ,  i ncl udi ng wi t nesses t o 

such conduct  and t he dat e and pl ace such conduct  occur r ed. " 3  The 

                                                 
2 Because I  concl ude t hat  t he c i r cui t  cour t  di d not  have t he 

aut hor i t y t o ent er  t he or der ,  I  need not  addr ess McCl ar en' s 
const i t ut i onal  ar gument s.  

3 See maj or i t y op. ,  ¶16.   Thr oughout  t he opi ni on,  t he 
maj or i t y f ocuses on t he cour t ' s  or al  r ul i ng r at her  t han f ocusi ng 
on t he uni l at er al  nat ur e of  t he wr i t t en or der .   See maj or i t y 
op. ,  ¶¶10,  17,  37,  38.   Thi s f ocus i s mi sgui ded.   Appeal  i s  
t aken f r om a wr i t t en or der  or  j udgment .   St at e ex r el .  
Hi l debr and v.  Kegu,  59 Wi s.  2d 215,  216,  207 N. W. 2d 658 ( 1973) ;  
Est at e of  Jackson v.  Gr ay,  212 Wi s.  2d 436,  442,  569 N. W. 2d 467 
( Ct .  App.  1997) .      



No.   2007AP2382- CR. awb 

 

3 
 

cour t  of  appeal s det er mi ned t hat  t he or der  f or  di scl osur e was 

gover ned by t he di scover y st at ut e.   Fi ndi ng no aut hor i t y i n t he 

st at ut e f or  t he or der ,  i t  r ever sed t he ci r cui t  cour t .  

¶59 The maj or i t y,  however ,  asser t s t hat  t hi s i s not  a 

di scover y case.   Maj or i t y op. ,  ¶24.   Al t hough i t  at t empt s t o t i e 

i t s anal ysi s t o evi dent i ar y st at ut es,  i t s  concl usi on i s based on 

i nher ent  aut hor i t y:  " For eseei ng pot ent i al  obst acl es t o a 

smoot hl y r un t r i al ,  and t aki ng t he necessar y st eps t o avoi d 

t hem,  i s mani f est l y wi t hi n t he i nher ent  power  of  a c i r cui t  

cour t . "   I d. ,  ¶3.  

¶60 Our  cases have est abl i shed t hat  compel l ed pr et r i al  

di scl osur e of  evi dence by any ot her  name i s st i l l  gover ned by 

t he di scover y r ul es.   St at e v.  Schaef er ,  2008 WI  25,  308 

Wi s.  2d 279,  746 N. W. 2d 457.   I n Schaef er ,  t he def endant  f i l ed a 

                                                                                                                                                             
As a r esul t ,  t he maj or i t y does not  squar el y addr ess 

McCl ar en' s const i t ut i onal  ar gument s.   The maj or i t y cor r ect l y 
set s f or t h t he due pr ocess pr i nci pl e t hat  di scl osur e 
r equi r ement s must  be r eci pr ocal :  " I t  i s  f undament al l y unf ai r  t o 
r equi r e a def endant  t o di vul ge t he det ai l s of  hi s own case whi l e 
at  t he same t i me subj ect i ng hi m t o t he hazar d of  sur pr i se 
concer ni ng r ef ut at i on of  t he ver y pi eces of  evi dence whi ch he 
di scl osed t o t he St at e. "   Maj or i t y op. ,  ¶37 ( quot i ng War di us v.  
Or egon,  412 U. S.  470,  476 ( 1973) .  

Never t hel ess,  t he c i r cui t  cour t ' s  wr i t t en r ul i ng r equi r ed 
onl y t he def endant  t o di scl ose i nf or mat i on.   See maj or i t y op. ,  
¶16 ( " The def endant  shal l  make wr i t t en di scl osur e t o t he Cour t  
and t he pr osecut i on .  .  .  . " )   The cour t ' s  wr i t t en or der  i mposed 
no r eci pr ocal  di scl osur e r equi r ement  upon t he St at e.   See i d.   
I n f act ,  i t  posed no r equi r ement  on t he St at e at  al l .  

Gi ven t hat  t he c i r cui t  cour t ' s  or der  l acked r eci pr oci t y,  i t  
i s  uncl ear  t o me how t he maj or i t y can af f i r m t hi s 
const i t ut i onal l y def i c i ent  wr i t t en or der .  
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subpoena t o obt ai n pol i ce r epor t s bef or e t he pr el i mi nar y 

exami nat i on.   I d. ,  ¶1.  

¶61 We st at ed,  " Thi s i s a di scover y case,  not wi t hst andi ng 

t he def endant ' s pr ot est at i ons t o t he cont r ar y. "   I d. ,  ¶18.   We 

det er mi ned t hat  t he subpoena shoul d be quashed because " t he 

scope of  di scover abl e mat er i al s  i s set  out  i n st at ut e and 

compl i ance wi t h t he st at ut e wi l l  be enf or ced by t he cour t . "   

I d. ,  ¶77 n. 17.   The l esson f r om Schaef er  i s c l ear .   I f  somet hi ng 

l ooks l i ke di scover y,  i t  i s  gover ned by t he di scover y st at ut e.  

¶62 The pol i cy r easons advanced by t he maj or i t y f or  

al l owi ng t he cour t  t o compel  t he pr oduct i on of  McMor r i s evi dence 

ar e based on t he r at i onal e under l y i ng di scover y.   The maj or i t y 

expl ai ns,  " Besi des quest i ons of  admi ssi bi l i t y4 t her e was al so t he 

quest i on of  how t he St at e woul d be abl e t o i nvest i gat e and r ebut  

evi dence t hat  was r eveal ed f or  t he f i r st  t i me at  t r i al . "   

Maj or i t y op. ,  ¶16.     

¶63 Thi s i s a gener al  di scover y r at i onal e.   The pur pose of  

di scover y i s t o pr omot e " t he ascer t ai nment  of  t he t r ut h and 

ul t i mat e di sposi t i on of  t he l awsui t  i n accor dance t her ewi t h[ . ] "   

Moni er  v.  Chamber l ai n,  221 N. E. 2d 410,  417 ( I l l .  1966) .   Thr ough 

                                                 
4  The maj or i t y acknowl edges t hat  a cour t  can sat i sf y i t s 

r esponsi bi l i t y  t o vet  McMor r i s evi dence pr i or  t o i t s admi ssi on,  
even i f  t he evi dence i s not  pr oduced pr i or  t o t r i al .   See 
maj or i t y op. ,  ¶21:  " The quest i on bef or e us i n t hi s case i s 
pr i mar i l y a quest i on of  t i mi ng:  whet her  a c i r cui t  cour t  has t he 
aut hor i t y t o or der  a def endant  t o di scl ose any pl anned McMor r i s 
evi dence pr i or  t o t r i al ,  so t hat  t he f act or s i nvol ved i n 
det er mi ni ng t he evi dence' s admi ssi bi l i t y  can be wei ghed not  onl y  
pr i or  t o admi ssi on,  but  al so pr i or  t o t r i al . "  
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di scover y,  mut ual  knowl edge of  al l  t he r el evant  f act s wi l l  be 

achi eved.   See Hi ckman v.  Tayl or ,  329 U. S.  495,  507 ( 1947) .    

¶64 I n addi t i on t o r el y i ng upon a di scover y r at i onal e,  t he 

maj or i t y c i t es t o cr i mi nal  di scover y cases.   I t  r el i es pr i mar i l y 

upon t hr ee Uni t ed St at es Supr eme Cour t  opi ni ons:  Wi l l i ams v.  

Fl or i da,  399 U. S.  78 ( 1970) ;  War di us v.  Or egon,  412 U. S.  470 

( 1973) ;  and Tayl or  v.  I l l i noi s,  484 U. S.  400 ( 1988) .   I n al l  

t hr ee cases,  t he i ssue bef or e t he Cour t  was t he 

const i t ut i onal i t y of  a di scover y r ul e.    

¶65 The maj or i t y asser t s t hat  Wi l l i ams i s " anal ogous"  t o 

t hi s case.   Maj or i t y op. ,  ¶5.   I n Wi l l i ams,  t he Fl or i da Rul es of  

Cr i mi nal  Pr ocedur e r equi r ed a cr i mi nal  def endant  t o pr ovi de 

not i ce of  an al i bi  def ense or  r i sk di scover y sanct i ons. 5  The 

Cour t  sai d,  " Fl or i da' s not i ce- of - al i bi  r ul e i s i n essence a 

r equi r ement  t hat  a def endant  submi t  t o a l i mi t ed f or m of  

pr et r i al  di scover y by t he St at e whenever  he i nt ends t o r el y at  

t r i al  on t he def ense of  al i bi . "   399 U. S.  at  80.    

                                                 
5 See Fl a.  Rul e Cr i m.  Pr oc.  1. 200,  r epr i nt ed i n Wi l l i ams v.  

Fl or i da,  399 U. S.  78,  104 ( 1970)  ( appendi x t o opi ni on of  t he 
Cour t )  ( " [ A]  def endant  i n a cr i mi nal  case who i nt ends t o of f er  
evi dence of  an al i bi  i n hi s def ense shal l ,  not  l ess t han t en 
days bef or e t r i al  or  such ot her  t i me as t he cour t  may di r ect ,  
f i l e and ser ve upon such pr osecut i ng at t or ney a not i ce i n 
wr i t i ng of  hi s i nt ent i on t o c l ai m such al i bi ,  whi ch not i ce shal l  
cont ai n speci f i c  i nf or mat i on as t o t he pl ace at  whi ch t he 
def endant  c l ai ms t o have been at  t he t i me of  t he al l eged of f ense 
and,  as par t i cul ar l y as i s known t o def endant  or  hi s at t or ney,  
t he names and addr esses of  t he wi t nesses by whom he pr oposes t o 
est abl i sh such al i bi . " )  

Wi sconsi n has a s i mi l ar  r ul e,  whi ch i s enumer at ed i n t he 
cr i mi nal  di scover y st at ut e,  Wi s.  St at .  § 971. 23( 8) .    
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¶66 The second case r el i ed upon by t he maj or i t y,  War di us,  

addr essed a s i mi l ar  st at e r ul e. 6  At  t he out set  of  t he opi ni on,  

t he Cour t  f r amed t he i ssue as f ol l ows:  " Thi s case i nvol ves 

i mpor t ant  quest i ons concer ni ng t he r i ght  of  a def endant  f or ced 

t o compl y wi t h a ' not i ce- of - al i bi '  r ul e t o r eci pr ocal  

di scover y. "   412 U. S.  at  471.   The Cour t  comment ed:  " not hi ng i n 

t he Due Pr ocess Cl ause pr ecl udes St at es f r om exper i ment i ng wi t h 

syst ems of  br oad di scover y desi gned t o achi eve t he[ ]  goal s"  of  

r educi ng sur pr i se and enhanci ng t he f ai r ness of  a cr i mi nal  

t r i al .   I d.  at  474.  

¶67 The t hi r d case,  Tayl or ,  i s  al so a di scover y case.   

Ther e,  t he t r i al  cour t  excl uded a wi t ness' s t est i mony because 

t he def endant  " f ai l [ ed]  t o i dent i f y [ t he]  def ense wi t ness i n 

r esponse t o a pr et r i al  di scover y r equest . " 7  484 U. S.  at  401.   

The quest i on bef or e t he Cour t  was whet her  " t he Si xt h Amendment  

bar s a cour t  f r om ever  or der i ng t he pr ecl usi on of  def ense 

evi dence as a sanct i on f or  v i ol at i ng a di scover y r ul e. "   I d.  at  

                                                 
6 See Or .  Rev.  St at .  § 135. 875 ( 1973)  ( " I f  t he def endant  i n 

a cr i mi nal  act i on pr oposes t o r el y i n any way on al i bi  evi dence,  
he shal l ,  .  .  .  f i l e and ser ve upon t he di st r i ct  at t or ney a 
wr i t t en not i ce of  hi s pur pose t o of f er  such evi dence,  whi ch 
not i ce shal l  st at e speci f i cal l y t he pl ace or  pl aces wher e t he 
def endant  c l ai ms t o have been at  t he t i me or  t i mes of  t he 
al l eged of f ense t oget her  wi t h t he name and r esi dence or  busi ness 
addr ess of  each wi t ness upon whom t he def endant  i nt ends t o r el y 
f or  al i bi  evi dence. " ) .    

7 The I l l i noi s Supr eme Cour t  Rul es r equi r e a def endant  t o 
di scl ose a l i s t  of  wi t nesses t hat  he i nt ends t o cal l  at  t r i al .   
Thi s r ul e i s one of  sever al  enumer at ed under  t he headi ng 
" Di scover y. "   I l l i noi s Supr eme Cour t  Rul es,  Ar t i c l e I V:  Rul es on 
Cr i mi nal  Pr oceedi ngs i n t he Tr i al  Cour t ,  Par t  B.  Di scover y,  Rul e 
413:  Di scl osur e t o Pr osecut i on.  
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406.   The Cour t  concl uded t hat  t he Const i t ut i on di d not  cr eat e 

an absol ut e bar  t o di scover y sanct i ons.   

¶68 The maj or i t y r el i es on t he anal ysi s of  t hese cases,  

yet  i t  deni es t hat  t he i ssue pr esent ed her e i s a di scover y 

i ssue,  gover ned by t he di scover y st at ut e:  " We do not  v i ew t hi s 

case as pr esent i ng t he ki nd of  di scover y quest i on [ ot her  cases 

wer e]  addr essi ng. "   Maj or i t y op. ,  ¶24.    

¶69 To t he cont r ar y,  I  concl ude t hat  t he i ssue pr esent ed 

t o t hi s cour t  i s  squar el y a di scover y i ssue,  and i t  i s  gover ned 

by t he di scover y st at ut e.    

I I  

¶70 We have l ong hel d t hat  t hat  t her e i s no gener al  r i ght  

t o di scover y i n cr i mi nal  cases and t hat  t he cour t  shoul d not  

or der  di scover y on a case- by- case basi s:  

Wi sconsi n does not  r ecogni ze a r i ght  [ of  a]  def endant  
t o a pr et r i al  di scover y of  t he pr osecut i on' s evi dence.   
I f  we ar e t o adopt  a pr et r i al  di scover y pr ocedur e i n 
cr i mi nal  cases i n t hi s st at e we deem i t  woul d be best  
done by a r ul e of  cour t  or  by l egi s l at i ve act i on 
r at her  t han on a case t o case basi s by t he cour t .  

Mi l l er ,  35 Wi s.  2d at  478.   

¶71 Subsequent  t o Mi l l er ,  t he l egi s l at ur e adopt ed a 

compr ehensi ve syst em of  r ul es gover ni ng cr i mi nal  di scover y.   See 

Wi s.  St at .  § 971. 23.   Af t er  i t s enact ment ,  Wi sconsi n cour t s 

af f i r med t he pr i nci pl e t hat  pr et r i al  di scover y i s pr escr i bed by 

t he st at ut e.   See,  e. g. ,  Lynch,  82 Wi s.  2d at  466 ( vacat i ng a 

cour t ' s  or der  per mi t t i ng a def endant  t o exami ne t he St at e' s 

f i l es because i t  " woul d oper at e,  i n essence,  as a di scover y 

devi ce,  and woul d t her ef or e be i nconsi st ent  wi t h [ t he]  
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pr i nci pl e"  t hat  " di scover y pr ocedur es shoul d be det er mi ned by 

st at ut e or  by r ul e of  cour t " ) .    

¶72 The cr i mi nal  di scover y st at ut e pr ovi des l i mi t ed and 

r eci pr ocal  di scover y r equi r ement s.   Upon demand,  a def endant  

" must  di scl ose"  t he f ol l owi ng:  ( 1)  a l i s t  of  t he names and 

addr esses of  wi t nesses t he def endant  i nt ends t o cal l  at  t r i al ;  

( 2)  r el evant  wr i t t en or  r ecor ded st at ement s of  t he named 

wi t nesses i ncl udi ng exper t  r epor t s t hat  t he def endant  i nt ends t o 

pr oduce at  t r i al ;  ( 3)  t he cr i mi nal  r ecor ds of  t he named 

wi t nesses;  and ( 4)  physi cal  evi dence t he def endant  i nt ends t o 

pr oduce at  t r i al .   Wi s.  St at .  § 971. 23( 2m) .   McMor r i s evi dence 

i s not  on t he l i s t .  

¶73 Asi de f r om t he mandat or y di scl osur es enumer at ed above,  

" [ o] ur  di scover y st at ut e does not  r equi r e a def endant  t o di vul ge 

t he det ai l s of  hi s or  her  own case. "   St at e v.  Konkol ,  2002 WI  

App 174,  ¶17,  256 Wi s.  2d 725,  649 N. W. 2d 300.   The st at ut e 

pr ovi des j ust  one except i on t o t hi s r ul e.   I f  t he def endant  

wi shes t o pr esent  an al i bi  def ense,  " t he def endant  shal l  gi ve 

not i ce t o t he di st r i ct  at t or ney .  .  .  st at i ng par t i cul ar l y t he 

pl ace wher e t he def endant  c l ai ms t o have been when t he cr i me i s 

al l eged t o have been commi t t ed t oget her  wi t h t he names and 

addr esses of  wi t nesses t o t he al i bi ,  i f  known. "   Wi s.  St at .  

§ 971. 23( 8) ( a) .    

¶74 On t he i ssue of  not i ce of  sel f - def ense and di scl osur e 

of  McMor r i s evi dence,  however ,  t he st at ut e i s s i l ent .   

Ther ef or e,  under  t he pr i nci pl e st at ed i n Mi l l er  and r eaf f i r med 
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i n Lynch,  not i ce and di scl osur e of  t hi s evi dence i s s i mpl y not  

r equi r ed.    

¶75 Fi ndi ng no aut hor i t y i n t he st at ut e f or  t he compel l ed 

pr et r i al  di scl osur e of  McMor r i s  evi dence,  I  det er mi ne t hat  t he 

cour t  was wi t hout  aut hor i t y t o ent er  t he or der .   The cour t  of  

appeal s got  i t  r i ght  when i t  det er mi ned t hat  a c i r cui t  cour t ' s  

aut hor i t y t o exer ci se cont r ol  over  t he mode and or der  of  

pr esent i ng evi dence does not  pr ovi de t he aut hor i t y t o r equi r e 

pr et r i al  di scover y t hat  i t  woul d ot her wi se not  be per mi t t ed t o 

r equi r e under  t he Wi sconsi n cr i mi nal  di scover y st at ut e.   See 

McCl ar en,  313 Wi s.  2d 398,  ¶1.  

I I I  

¶76 Today,  t he maj or i t y per mi t s a c i r cui t  cour t  t o compel  

pr et r i al  di scl osur e of  any manner  of  evi dence,  c i t i ng t he 

cour t ' s  i nher ent  aut hor i t y t o t ake t he necessar y st eps t o avoi d 

pot ent i al  obst acl es t o a smoot hl y r un t r i al .   See maj or i t y op. ,  

¶3.   The maj or i t y ' s at t empt  t o f i t  a di scover y i ssue i nt o an 

i nher ent  aut hor i t y box has br oad i mpl i cat i ons.    

¶77 A cour t  may exer ci se i t s i nher ent  aut hor i t y t o ensur e 

" t hat  t he cour t  f unct i ons ef f i c i ent l y and ef f ect i vel y t o pr ovi de 

t he f ai r  admi ni st r at i on of  j ust i ce. "   Ci t y of  Sun Pr ai r i e v.  

Davi s,  226 Wi s.  2d 738,  749- 50,  595 N. W. 2d 635 ( 1999) .   However ,  

i nvoki ng i nher ent  power s i n or der  t o t r ump l egi s l at i vel y enact ed 

publ i c pol i cy shoul d be a l ast  r esor t .   See i d.  at  755.    

¶78 Her e,  t he l egi s l at ur e has made pol i cy choi ces 

r egar di ng t he evi dence t hat  i s subj ect  t o compul sor y pr et r i al  

di scl osur e.   I t  per mi t s compul sor y pr et r i al  di scl osur e of  



No.   2007AP2382- CR. awb 

 

10 
 

cer t ai n t ypes of  evi dence,  i ncl udi ng al i bi  evi dence,  but  i t  i s  

s i l ent  about  McMor r i s evi dence.   Never t hel ess,  t he maj or i t y 

per mi t s a c i r cui t  cour t  t o c i r cumvent  t hese l egi s l at i ve pol i cy  

choi ces by i nvoki ng t he cour t ' s  i nher ent  aut hor i t y t o ensur e 

t hat  i t  f unct i ons ef f ect i vel y and ef f i c i ent l y t o pr ovi de f or  t he 

f ai r  admi ni st r at i on of  j ust i ce.     

¶79 I  acknowl edge t hat  McMor r i s evi dence may pose speci al  

di f f i cul t i es f or  t he cour t .   Per haps t he r at i onal e under l y i ng 

t he st at ut or y not i ce- of - al i bi  r equi r ement  appl i es t o McMor r i s 

evi dence as wel l .   Ther e may be good pol i cy r easons f or  a r ul e 

r equi r i ng pr et r i al  di scover y of  t hi s t ype of  evi dence.   I f  so,  

however ,  i t  woul d be pr ef er abl e f or  t he l egi s l at ur e t o 

pr omul gat e a new r ul e.   The advant age of  a r ul e,  r at her  t han an 

opi ni on j ust i f i ed on t he basi s of  t he cour t ' s  i nher ent  

aut hor i t y,  i s  t hat  i t  coul d be st r i ct l y l i mi t ed t o t hi s t ype of  

evi dence.     

¶80 The maj or i t y at t empt s t o l i mi t  i t s  hol di ng t o cases 

i nvol v i ng s i mi l ar  f act s:  " Under  t he c i r cumst ances pr esent ed 

her e,  wher e McCl ar en seeks t o i nt r oduce McMor r i s evi dence i n 

suppor t  of  a sel f - def ense cl ai m,  t he c i r cui t  cour t  has t he 

aut hor i t y"  t o or der  pr et r i al  di scl osur e of  t he evi dence.   See 

maj or i t y op. ,  ¶28.   However ,  t he maj or i t y ' s at t empt  t o nar r ow 

t he scope of  i t s  hol di ng i s under mi ned by i t s i nvocat i on of  t he 

cour t ' s  br oad i nher ent  power s.   Consequent l y,  nei t her  i t s 

r at i onal e nor  i t s hol di ng i s l i mi t ed t o McMor r i s evi dence.   

¶81 For  t he above st at ed r easons,  I  r espect f ul l y di ssent .  
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