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NOTI CE 
This opinion is subject to further 
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version will appear in the bound 
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed in 

part, reversed in part, and cause remanded. 

¶1 MI CHAEL J.  GABLEMAN,  J.    Thi s case i s a compl ex c i v i l  

act i on t hat  i ni t i al l y  i nvol ved f our t een di f f er ent  par t i es i n 

ei ght een separ at e,  but  r el at ed,  c l ai ms and count er cl ai ms.   The 

cont r over sy i n t hi s case cent er s on a bi t t er  i nt er f ami l i al  

di sput e among John Li nk ( Jack)  and hi s t wo sons,  Jay Li nk ( Jay)  

and Tr oy Li nk ( Tr oy) .   The Li nk f ami l y owns var i ous compani es 

t hat  pr oduce and di st r i but e meat  and cheese snacks.  

¶2 I n August  2005,  af t er  a number  of  conf l i c t s bet ween 

Jack and Jay,  Jay' s empl oyment  ended at  Li nk Snacks,  I nc.  ( Li nk 

Snacks) .   I n Sept ember  2005,  Jack and Tr oy f i l ed sui t  seeki ng 

speci f i c  per f or mance of  a Buy- Sel l  Agr eement  t hat  woul d r equi r e 

Jay t o sur r ender  hi s shar es i n Li nk Snacks.  Jay f i l ed 

count er cl ai ms al l egi ng t hat  Jack and Tr oy had br eached f i duci ar y 

dut i es owed t o Jay as a mi nor i t y shar ehol der  by " squeezi ng"  Jay 

out  of  Li nk Snacks i n a scheme t o buy Jay' s shar es at  a 

di scount ed pr i ce.  

¶3 Af t er  t wo year s of  di scover y,  t he Washbur n Count y 

Ci r cui t  Cour t ,  Eugene D.  Har r i ngt on,  Judge,  pr es i di ng,  conduct ed 

a t r i al  i n t hr ee phases,  whi ch i ncl uded a s i x- week j ur y t r i al .   

The j ur y f ound t hat  Jack and Tr oy br eached f i duci ar y dut i es owed 

t o Jay.   The j ur y al so f ound t hat  Jay br eached f i duci ar y dut i es 

owed t o Li nk Snacks.   Dur i ng t he t hi r d phase of  t he t r i f ur cat ed 

t r i al ,  af t er  t he j ur y ' s ver di ct s,  t he c i r cui t  cour t  gr ant ed 

speci f i c  enf or cement  of  t he Buy- Sel l  Agr eement  and concl uded 
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t hat  Jay,  as a mat t er  of  l aw,  had not  been oppr essed under  Wi s.  

St at .  § 180. 1430( 2) ( b)  ( 2005- 06) . 1 

¶4 Jay appeal ed t hr ee i ssues t o t he cour t  of  appeal s.   

Fi r st ,  Jay ar gued t hat  t he c i r cui t  cour t  er r ed i n i t s concl usi on 

t hat  Jay had not  been oppr essed by Jack and Tr oy.   Second,  Jay 

ar gued t hat  t he c i r cui t  cour t  er r ed i n l i mi t i ng t he evi dence Jay 

coul d pr esent  r egar di ng hi s t heor y of  damages r el at i ng t o hi s 

br each of  f i duci ar y dut y c l ai ms agai nst  Jack and Tr oy.   Thi r d,  

Jay ar gued t hat  t he c i r cui t  cour t  er r ed i n r emi t t i ng t he 

puni t i ve damages awar ded agai nst  Jack f or  br eachi ng f i duci ar y 

dut i es owed t o Jay.  

¶5 Jack cr oss- appeal ed t he j ur y ' s ver di ct  awar di ng 

puni t i ve damages t o Jay.   Li nk Snacks al so moved t o di smi ss 

Jay' s appeal s r el at ed t o:  ( 1)  Jay' s cont ent i on t hat  t he evi dence 

at  t r i al  est abl i shed oppr essi on as a mat t er  of  l aw;  and ( 2)  

Jay' s ar gument  t hat  t he c i r cui t  cour t  er r ed i n l i mi t i ng t he 

evi dence Jay coul d pr esent  r egar di ng hi s t heor y of  damages 

r el at i ng t o hi s br each of  f i duci ar y dut y c l ai ms agai nst  Jack and 

Tr oy.  

¶6 Thi s i s a r evi ew of  a j udgment  and an or der  of  t he 

cour t  of  appeal s. 2   The j udgment  of  t he cour t  of  appeal s gr ant ed 

Jack and t he r emai ni ng r espondent s and cr oss- appel l ant s par t i al  

di smi ssal  of  Jay ' s appeal .   The or der  of  t he cour t  of  appeal s,  

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  

2 N.  Ai r  Ser vs. ,  I nc.  v.  Li nk,  No. 2008AP2897,  unpubl i shed 
sl i p op.  ( Wi s.  Ct .  App. ,  Nov.  17,  2009) .  
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whi ch was i ssued separ at el y,  r ever sed t he ci r cui t  cour t  or der  

r emi t t i ng a puni t i ve damages awar d agai nst  Jack,  r easoni ng t hat  

Jack' s post ver di ct  mot i on r equest i ng t he r emi t t i t ur  was unt i mel y  

f i l ed under  Wi s.  St at .  § 805. 16.  

¶7 Thr ee i ssues ar e bef or e t hi s cour t :  

¶8 Fi r st ,  Jack ar gues t hat  t he cour t  of  appeal s er r ed i n 

r ei nst at i ng t he $5, 000, 000 puni t i ve damages awar d agai nst  hi m.   

The cour t  of  appeal s r ei nst at ed t he puni t i ve damages awar d 

because Jack' s post ver di ct  mot i on r equest i ng t he r emi t t i t ur  was 

unt i mel y f i l ed under  Wi s.  St at .  § 805. 16.   Jack ar gues t hat :  ( 1)  

t he c i r cui t  cour t  pr oper l y consi der ed hi s post ver di ct  mot i on 

under  St at e v.  Tr eadway,  2002 WI  App 195,  257 Wi s.  2d 467,  651 

N. W. 2d 334;  and ( 2)  al t er nat i vel y,  i f  t he c i r cui t  cour t  di d er r  

i n i t s r el i ance on Tr eadway,  t he br i ght - l i ne r ul e ar t i cul at ed i n 

St .  John' s Home of  Mi l waukee v.  Cont i nent al  Casual t y Co. ,  150 

Wi s.  2d 37,  441 N. W. 2d 219 ( 1989) ,  shoul d be ext ended t o l i mi t  

t he di scr et i on of  t he c l er k of  c i r cui t  cour t  i n accept i ng 

pl eadi ngs r ecei ved af t er  usual  busi ness hour s.  

¶9 Second,  Jay ar gues t hat  t he cour t  of  appeal s er r ed i n 

concl udi ng t hat ,  under  t he benef i t - est oppel  doct r i ne, 3 Jay wai ved 

hi s r i ght  t o appeal  t he j udi c i al  di ssol ut i on c l ai m under  Wi s.  

                                                 
3 I n Wyandot t e Chemi cal s Cor p.  v.  Royal  El ect r i c 

Manuf act ur i ng Co. ,  66 Wi s.  2d 577,  592- 93,  225 N. W. 2d 648 
( 1975) ,  t hi s cour t  ar t i cul at ed t he gener al  r ul e appl i cabl e t o 
t he wai ver  of  a par t y ' s appeal  when accept i ng t he benef i t s of  
t he j udgment  appeal ed.   Jay r ef er s t o t hi s gener al  r ul e as t he 
" benef i t - est oppel  doct r i ne. "   We use t hi s t er m f or  t he pur poses 
of  t hi s opi ni on.  
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St at .  § 180. 1430( 2) ( b) .   Jay ar gues t hat  t he benef i t - est oppel  

doct r i ne i s i nappl i cabl e t o t he i nst ant  case f or  sever al  

r easons.  

¶10 Thi r d,  Jay ar gues t hat  t he cour t  of  appeal s er r ed i n 

concl udi ng t hat ,  under  t he benef i t - est oppel  doct r i ne,  Jay wai ved 

hi s r i ght  t o appeal  whet her  t he c i r cui t  cour t  er r ed i n l i mi t i ng 

t he evi dence Jay coul d pr esent  r egar di ng hi s t heor y of  damages 

r el at i ng t o hi s br each of  f i duci ar y dut y c l ai ms agai nst  Jack and 

Tr oy.   Jay ar gues t hat  t he benef i t - est oppel  doct r i ne i s 

i nappl i cabl e t o t he i nst ant  case because,  among ot her  t hi ngs,  

Jay' s appeal  of  t he c i r cui t  cour t ' s  deci s i on t o l i mi t  t he 

evi dence Jay coul d pr esent  r egar di ng hi s f i duci ar y dut y damages 

t heor y r el at i ng t o hi s br each of  f i duci ar y dut y c l ai ms agai nst  

Jack and Tr oy i s i ndependent  of  t he c i r cui t  cour t ' s  or der  

enf or ci ng t he Buy- Sel l  Agr eement .  

¶11 We hol d t he f ol l owi ng: 4 

                                                 
4 On t he f i r st  i ssue,  t he cour t  unani mousl y concur s i n t he 

mandat e t hat  t he c i r cui t  cour t  i mpr oper l y consi der ed Jack' s 
unt i mel y post ver di ct  mot i on.   However ,  f or  f ut ur e cases,  Chi ef  
Just i ce Shi r l ey S.  Abr ahamson,  Just i ce Ann Wal sh Br adl ey,  
Just i ce N.  Pat r i ck Cr ooks,  and Just i ce Annet t e Ki ngsl and Zi egl er  
over r ul e Gr anado v.  Sent r y I nsur ance,  228 Wi s.  2d 794,  599 
N. W. 2d 62 ( Ct .  App.  1999) ,  and wi l l  t hen appl y t he br i ght - l i ne 
r ul e i n St .  John' s Home of  Mi l waukee v.  Cont i nent al  Casual t y 
Co. ,  150 Wi s.  2d 37,  441 N. W. 2d 219 ( 1989) ,  t o cl er ks of  c i r cui t  
cour t .   Accor di ngl y,  t he maj or i t y of  t hi s cour t  hol ds t hat  
Gr anado i s over r ul ed,  and t he br i ght - l i ne r ul e i n St .  John' s 
Home pr ospect i vel y appl i es t o c l er ks of  c i r cui t  cour t .  

On t he second i ssue,  t he cour t  unani mousl y concur s i n t he 
mandat e t hat  Jay no l onger  has st andi ng t o mai nt ai n a c l ai m f or  
j udi c i al  di ssol ut i on.  
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( 1)  The ci r cui t  cour t  er r ed i n r emi t t i ng t he awar d of  

puni t i ve damages agai nst  Jack.   The ci r cui t  cour t ' s  r el i ance on 

Tr eadway i n consi der i ng Jack' s  t ar dy post ver di ct  mot i on was 

mi spl aced.   Tr eadway does not  appl y t o mul t i - phase ci v i l  

act i ons,  such as t he i nst ant  case.   Fur t her ,  we woul d decl i ne t o 

ext end t he br i ght - l i ne r ul e of  St .  John' s Home i n or der  t o l i mi t  

t he di scr et i on of  t he c l er k of  c i r cui t  cour t  i n accept i ng 

pl eadi ngs r ecei ved af t er  usual  busi ness hour s.   Accor di ngl y,  we 

af f i r m t he cour t  of  appeal s i n i t s concl usi on t he ci r cui t  cour t  

i mpr oper l y consi der ed Jack' s post ver di ct  mot i on.  

( 2)  The cour t  of  appeal s pr oper l y r ej ect ed Jay' s  oppr essi on 

cl ai m under  Wi s.  St at .  § 180. 1430( 2) ( b) .   We do not  addr ess,  

however ,  whet her  Jay wai ved hi s r i ght  t o br i ng hi s oppr essi on 

cl ai m under  t he benef i t - est oppel  doct r i ne because we concl ude he 

does not  have st andi ng t o appeal  hi s oppr essi on cl ai m under  

§ 180. 1430( 2) ( b) .   The st at ut or y l anguage of  § 180. 1430( 2) ( b)  

                                                                                                                                                             
On t he t hi r d i ssue,  t he cour t  unani mousl y concur s i n t he 

mandat e t hat  Jay di d not ,  under  t he benef i t - est oppel  doct r i ne,  
wai ve hi s r i ght  t o appeal  t he c i r cui t  cour t ' s  deci s i on t o l i mi t  
t he evi dence Jay coul d pr esent  r egar di ng hi s t heor y of  damages 
r el at i ng t o hi s br each of  f i duci ar y dut y c l ai ms agai nst  Jack and 
Tr oy.   The cour t  r emands t hi s case t o t he cour t  of  appeal s f or  a 
det er mi nat i on of  whet her  t he c i r cui t  cour t  er r ed by l i mi t i ng t he 
evi dence Jay coul d pr esent  t o t he j ur y r egar di ng hi s t heor y of  
damages r el at i ng t o hi s br each of  f i duci ar y dut y  c l ai ms agai nst  
Jack and Tr oy.   Just i ce Annet t e Ki ngsl and Zi egl er ,  j oi ned by 
Just i ce N.  Pat r i ck Cr ooks,  concur s i n t hat  r emand;  Just i ce 
Zi egl er  wr i t es separ at el y,  however ,  t o poi nt  out  t hat  r egar dl ess 
of  how i t  deci des t he evi dent i ar y i ssue,  t he cour t  of  appeal s 
may need t o consi der  whet her  t hi s case shoul d be r emanded t o t he 
c i r cui t  cour t  f or  a new t r i al  on t he i ssue of  damages because of  
t he c i r cui t  cour t ' s  f ai l ur e t o abi de by t he st at ut or y 
r equi r ement s i n Wi s.  St at .  § 805. 15( 6) .  
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c l ear l y st at es t hat  a par t y must  be a " shar ehol der "  i n or der  t o 

seek j udi c i al  di ssol ut i on of  a cor por at i on.   Jay l ost  hi s st at us 

as a shar ehol der  i n Li nk Snacks when he sur r ender ed hi s shar es 

under  t he Buy- Sel l  Agr eement .   Ther ef or e,  we af f i r m t he cour t  of  

appeal s on t hi s i ssue,  but  on di f f er ent  gr ounds.  

( 3)  Jay di d not ,  under  t he benef i t - est oppel  doct r i ne,  wai ve 

hi s r i ght  t o appeal  t he c i r cui t  cour t ' s  deci s i on t o l i mi t  t he 

evi dence Jay coul d pr esent  r egar di ng hi s t heor y of  damages 

r el at i ng t o hi s br each of  f i duci ar y dut y c l ai ms agai nst  Jack and 

Tr oy.   The cont r act ual  obl i gat i ons set  f or t h i n t he Buy- Sel l  

Agr eement ,  whi ch wer e enf or ced by t he c i r cui t  cour t ,  woul d not  

be af f ect ed i f  Jay,  on appeal ,  was successf ul  i n ar gui ng t hat  

t he c i r cui t  cour t  er r ed i n l i mi t i ng t he evi dence Jay coul d 

pr esent  r egar di ng hi s t heor y of  damages r el at i ng t o hi s br each 

of  f i duci ar y dut y c l ai ms agai nst  Jack and Tr oy.   Consequent l y,  

t he benef i t - est oppel  doct r i ne i s  i nappl i cabl e t o Jay' s appeal  of  

t he c i r cui t  cour t ' s  deci s i on t o l i mi t  t he evi dence Jay coul d 

pr esent  r egar di ng hi s f i duci ar y dut y damages t heor y r el at i ng t o 

hi s br each of  f i duci ar y dut y c l ai ms agai nst  Jack and Tr oy.   We 

t her ef or e r ever se and r emand t o t he cour t  of  appeal s t o deci de 

whet her  t he c i r cui t  cour t  er r ed i n l i mi t i ng t he evi dence Jay 

coul d pr esent  r egar di ng hi s t heor y of  damages r el at i ng t o hi s 

br each of  f i duci ar y dut y c l ai ms agai nst  Jack and Tr oy.  

I .   BACKGROUND 

¶12 I n t he mi d- 1980s,  Jack began sel l i ng meat  snacks i n 

Mi nong,  Wi sconsi n.   The busi ness st eadi l y expanded,  and i n 1995,  
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Li nk Snacks,  I nc. , 5 became ent i r el y f ami l y- owned when Jack' s 

sons,  Jay and Tr oy,  acqui r ed shar es of  t he company.  

¶13 As a condi t i on pr ecedent  t o t hei r  owner shi p of  t he 

company shar es,  t he t hr ee Li nks agr eed t o ent er  i nt o a Buy- Sel l  

Agr eement .   Among ot her  t hi ngs,  t he Buy- Sel l  Agr eement  gr ant ed 

t he company " t he opt i on t o r edeem al l  or  a por t i on"  of  Jack,  

Tr oy,  or  Jay' s shar es i f  t hei r  empl oyment  wi t h Li nk Snacks was 

t er mi nat ed,  wi t h or  wi t hout  cause.   As set  f or t h i n t he Buy- Sel l  

Agr eement ,  t he pur chase pr i ce f or  such shar es woul d be t he " f ai r  

mar ket  val ue" 6 det er mi ned by an appr ai ser  mut ual l y agr eed upon by 

t he par t i es.  

                                                 
5 Li nk Snacks,  I nc. ,  i s  a non- st at ut or y c l osel y hel d 

cor por at i on headquar t er ed i n Mi nong,  Wi sconsi n.   Gener al l y,  a 
" c l osel y hel d cor por at i on"  r ef er s t o a cor por at i on t hat  has a 
smal l  number  of  st ockhol der s,  no r eady mar ket  f or  t he cor por at e 
st ock,  and subst ant i al  maj or i t y st ockhol der  par t i c i pat i on i n t he 
management  of  t he cor por at i on.   See Bar uch Gi t l i n,  When i s 
Cor por at i on Cl ose,  or  Cl osel y- Hel d,  Cor por at i on Under  Common or  
St at ut or y Law,  111 A. L. R. 5t h 207 ( 2003) .   The Li nk f ami l y has 
owner shi p st akes i n sever al  cor por at i ons,  i ncl udi ng Nor t her n Ai r  
Ser vi ces,  I nc. ,  Li nk Snacks Gl obal ,  I nc. ,  Li nk Hol di ngs,  I nc. ,  
Li nk Snacks,  I nc. ,  L. S. I . ,  I nc. –New Gl ar us,  L. S. I . ,  I nc. ,  Jack 
Li nk Cat t l e Company,  I nc. ,  and Li nk Bui l di ngs,  I nc.   For  t he 
pur poses of  t hi s  opi ni on,  however ,  " Li nk Snacks"  r ef er s sol el y  
t o Li nk Snacks,  I nc.  

6 " Fai r  mar ket  val ue"  per  shar e r ef er s t o a shar e' s val ue 
af t er  downwar d adj ust ment s ar e made t o i t s " f ai r  val ue"  t o 
account  f or  l ack of  cont r ol  ( i n t he case of  shar es r epr esent i ng 
a mi nor i t y i nt er est )  and l ack of  r eady mar ket abi l i t y .  See HMO- W,  
I nc.  v.  SSM Heal t h Car e Sys. ,  2000 WI  46,  ¶39,  234 Wi s.  2d 707,  
611 N. W. 2d 250.   Thi s i s opposed t o " f ai r  val ue"  per  shar e,  
whi ch i s t he net  wor t h of  a c l osel y hel d cor por at i on,  di v i ded by 
t he number  of  shar es.   I d.  
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¶14 Jack,  Jay and Tr oy managed t o co- exi st  i n a st at e of  

gr udgi ng comi t y unt i l  ar ound 2002.   At  t hi s poi nt ,  t he somewhat -

ami cabl e r el at i ons bet ween Jack and Jay began t o f r ay,  and 

conf l i c t s bet ween t he t wo ar ose wi t h i ncr easi ng f r equency.   Jack 

and Jay had ser i ous di sagr eement s about  how t o r un t he company.  

Thei r  di sagr eement s and mut ual  ani mosi t y event ual l y cul mi nat ed 

i n a 2005 Depar t ur e Memor andum execut ed by Li nk Snacks and Jay.   

I n t he Depar t ur e Memor andum,  t he par t i es agr eed t hat  Jay woul d 

be t er mi nat ed as an empl oyee and of f i cer  of  Li nk Snacks and Li nk  

af f i l i at es and t he par t i es woul d at t empt  t o negot i at e an 

ami cabl e buy- out  of  al l  Jay' s i nt er est s i n t he var i ous Li nk-

r el at ed compani es. 7 

¶15 Af t er  execut i ng t he Depar t ur e Memor andum,  t her e was a 

per i od of  unsuccessf ul  negot i at i on r egar di ng t he document s 

necessar y t o c l ose t he pur chase of  Jay' s shar es. 8 

I I .   PROCEDURAL HI STORY 

¶16 On Sept ember  23,  2005,  Li nk Snacks,  Jack,  Tr oy,  and 

sever al  ot her  pl ai nt i f f s9 f i l ed a compl ai nt  agai nst  Jay seeki ng,  

                                                 
7 Jay had owner shi p st akes i n sever al  Li nk- r el at ed 

compani es,  a number  of  whi ch have been i nvol ved i n t he pr esent  
l i t i gat i on over  t he past  sever al  year s.  Li nk Snacks,  I nc. ,  
however ,  i s  t he onl y Li nk- r el at ed company di r ect l y r el evant  t o 
t he i ssues bef or e t hi s cour t .  

8 The f act s r el evant  t o t he cour t ' s  anal ysi s i n t he i nst ant  
case ar e f ai r l y s i mpl e.   Nonet hel ess,  t he par t i es devot e a 
s i gni f i cant  por t i on of  t hei r  br i ef s gi v i ng l engt hy account s of  
t he i nf l ammat or y act s each of  t he par t i es has commi t t ed agai nst  
t he ot her .   Whi l e t hese account s cer t ai nl y i l l umi nat e t he 
s i ncer i t y wi t h whi ch t he par t i es di s l i ke each ot her ,  t hey do not  
ai d our  anal ysi s,  and wi l l  not  be set  f or t h her ei n.  
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i nt er  al i a,  spec i f i c  per f or mance of  t he Buy- Sel l  Agr eement  and 

money damages f or  br each of  f i duci ar y dut i es by Jay.  

¶17 On November  7,  2005,  Jay f i l ed hi s answer  and 

count er cl ai ms. 10  Jay al l eged,  i nt er  al i a,  t hat  Jack and Tr oy 

br eached f i duci ar y dut i es owed t o Jay,  and cont ended t hat  t he 

act i ons t aken by Jack and Tr oy t o r emove hi m as an of f i cer  and 

shar ehol der  i n t he Li nk Snacks compani es wer e t or t i ous. 11  Jay 

al so c l ai med t hat  he was oppr essed12 by Jack' s and Tr oy' s 

t or t i ous act i ons.   As a r emedy he sought  t o ei t her  di ssol ve t he 

Li nk Snacks compani es t hr ough a shar ehol der  auct i on pur suant  t o 

Wi s.  St at .  § 180. 1430( 2) ( b)  or ,  i n l i eu of  di ssol ut i on,  r ecover  

                                                                                                                                                             
9 The pl ai nt i f f s  i n t he Sept ember  23,  2005 compl ai nt  

i ncl uded Li nk Snacks,  Jack,  Tr oy,  L. S. I . - New Gl ar us,  L. S. I . -
Sout h Dakot a,  Li nk Gl obal ,  and Nor t her n Ai r  Ser vi ces.  Sever al  
c l ai ms wer e al l eged agai nst  Jay,  but  onl y t he c l ai m seeki ng 
speci f i c  per f or mance of  Li nk Snacks'  Buy- Sel l  Agr eement  and t he 
br each of  f i duci ar y dut y c l ai m ar e di r ect l y appl i cabl e on t hi s 
appeal .  

10 Jay amended t hi s pl eadi ng on August  11,  2006.  

11 Jay al l eged sever al  count er cl ai ms agai nst  Li nk Snacks,  
Jack,  Tr oy,  L. S. I . - New Gl ar us,  L. S. I . ,  Li nk Gl obal ,  Nor t her n Ai r  
Ser vi ces,  John Her mei er ,  Lar r y Jar vel a,  Mi chael  McDonal d and 
Ri char d May,  but  onl y t he j udi c i al  di ssol ut i on c l ai m agai nst  
Li nk Snacks and t he br each of  f i duci ar y dut y c l ai ms agai nst  Jack 
and Tr oy have been r ai sed on appeal .  

12 Under  Wi s.  St at .  § 180. 1430( 2) ( b) ,  shar ehol der s may seek 
j udi c i al  di ssol ut i on of  a cor por at i on when t hose i n cont r ol  of  
t he cor por at i on have act ed i n an " i l l egal ,  oppr essi ve,  or  
f r audul ent "  manner .  
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t he " f ai r  val ue" ——as opposed t o " f ai r  mar ket  val ue" ——of  hi s 

shar es. 13  

¶18 I n or der  t o r ecover  t he f ai r  val ue of  hi s shar es,  Jay 

sought  t o r ecover  t he di f f er ence bet ween t he f ai r  val ue of  hi s 

shar es and t he di scount ed f ai r  mar ket  val ue pr i ce at  whi ch Li nk 

Snacks was per mi t t ed t o r edeem hi s shar es under  t he Buy- Sel l  

Agr eement .   He cl ai med t hat  t he di f f er ence bet ween t he t wo 

pr i ces r epr esent ed i l l - got t en gai n associ at ed wi t h Jack' s and 

Tr oy' s wr ongf ul  act i ons.  

¶19 Af t er  t he Sept ember  23,  2005 compl ai nt  and Jay' s 

count er cl ai ms wer e f i l ed,  t he par t i es engaged i n di scover y f or  

near l y t wo year s.   I n l at e 2007,  t he par t i es f i l ed cr oss- mot i ons 

f or  summar y j udgment  on sever al  c l ai ms.   On Febr uar y 15,  2008,  

t he c i r cui t  cour t  gr ant ed summar y j udgment  i n f avor  of  Li nk 

Snacks on t hei r  c l ai m f or  speci f i c  per f or mance of  t he Buy- Sel l  

Agr eement ,  but  onl y t o t he ext ent  t he c i r cui t  cour t  concl uded i t  

was a val i d,  enf or ceabl e,  and unambi guous agr eement .   The 

ci r cui t  cour t  l ef t  f or  t r i al  Jay' s def ense and count er cl ai m t hat  

enf or cement  of  t he Buy- Sel l  Agr eement  woul d be oppr essi ve.  

A.   Ci r cui t  Cour t  

                                                 
13 I n t he i nst ant  case,  t he par t i es st i pul at ed t o t he 

submi ssi on of  evi dence est abl i shi ng t hat ,  as of  Jul y 31,  2005,  
t he f ai r  val ue of  Jay' s shar es i n Li nk Snacks was $31, 800, 000,  
and t he f ai r  mar ket  val ue was $19, 400, 000.   Jul y 31,  2005 was 
t he l ast  day of  t he mont h pr ecedi ng Jay' s depar t ur e f r om Li nk 
Snacks,  and was t he dat e speci f i ed i n t he Buy- Sel l  Agr eement  t o 
appr ai se t he val ue of  t he depar t i ng shar ehol der ' s shar es.  
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¶20 The case pr oceeded t o t r i al  i n May 2008.   Due t o t he 

compl exi t y of  t he i ssues pr esent ed,  t he c i r cui t  cour t  or der ed 

t he case t o pr oceed i n t hr ee consecut i ve phases.   The f i r st  

phase of  t he t r i f ur cat ed t r i al  ( " Phase I " )  i nvol ved equi t abl e 

c l ai ms not  r el evant  t o t hi s appeal .  

¶21 For  t he second phase of  t he t r i f ur cat ed t r i al  ( " Phase 

I I " ) ,  t he cour t  empanel l ed a j ur y t o r esol ve t he l egal  c l ai ms 

t hat  t he par t i es had asser t ed agai nst  one anot her  f or  money 

damages.   Thi s phase l ast ed si x weeks.  

¶22 On Jul y 9,  2008,  t he j ur y r et ur ned i t s ver di ct s.   The 

j ur y made sever al  f i ndi ngs.   Speci f i cal l y r el evant  t o t hi s 

appeal ,  t he j ur y  concl uded t hat  Jack br eached f i duci ar y dut i es 

t o Jay,  and awar ded Jay $736, 000 i n compensat or y damages14 and 

$5, 000, 000 i n puni t i ve damages t o be pai d t o Jay by Jack.   The 

j ur y al so concl uded t hat  Jay br eached hi s f i duci ar y dut i es t o 

Li nk Snacks and L. S. I . ,  I nc. ,  ( L. S. I . )  bot h bef or e and af t er  he 

depar t ed f r om t he compani es,  and awar ded $1 i n compensat or y 

damages t o each company,  al ong wi t h puni t i ve damages of  

$3, 500, 000 and $1, 500, 000 t o Li nk Snacks and L. S. I . ,  

r espect i vel y.  

¶23 Af t er  t he j ur y r et ur ned i t s ver di ct s on Jul y 9,  2008,  

t he c i r cui t  cour t  speci f i cal l y advi sed t he par t i es t hat  any 

post ver di ct  mot i ons woul d be due on Jul y 29,  2008,  pur suant  t o 

                                                 
14 The awar d of  $736, 000 i n act ual  damages was not  a number  

ar gued by ei t her  par t y,  but  appr oxi mat el y equal s one year  of  
Jay' s sal ar y.  
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Wi s.  St at .  § 805. 16. 15  Bot h Jack and Jay f i l ed post ver di ct  

mot i ons,  each r equest i ng a r educt i on i n t he puni t i ve damages 

t hat  had been awar ded agai nst  t hem.  

¶24 On Jul y 29,  2008,  Jay f i l ed hi s post ver di ct  mot i ons 

wi t h t he Washbur n Count y Cl er k of  Ci r cui t  Cour t  at  4: 32 pm,  t wo 

mi nut es af t er  t he c l ose of  usual  busi ness hour s.   Despi t e t he 

f act  t hat  t he f i l i ng occur r ed t wo mi nut es af t er  t he c l ose of  

usual  busi ness hour s,  t he c l er k of  c i r cui t  cour t  accept ed and 

st amped t he post ver di ct  mot i ons as bei ng f i l ed on Jul y 29,  2008.  

¶25 Al so,  on Jul y 29,  2008,  Jack mai l ed hi s post ver di ct  

mot i on f r om Chi cago t o t he Washbur n Count y Cl er k of  Ci r cui t  

Cour t .   The cl er k of  cour t  r ecei ved and f i l ed t he post ver di ct  

mot i on on Jul y 30,  2008,  one day af t er  t he st at ut or y deadl i ne 

i mposed by Wi s.  St at .  § 805. 16.   Consequent l y ,  t he c i r cui t  

cour t ,  sua spont e,  accept ed Jay' s post ver di ct  mot i ons but  

i ni t i al l y  r ej ect ed Jack' s post ver di ct  mot i on as unt i mel y.  

¶26 The ci r cui t  cour t  l at er  r ever sed i t s r ej ect i on of  

Jack' s post ver di ct  mot i on,  and,  r el y i ng on St at e v.  Tr eadway,  

                                                 
15 Wi sconsi n St at .  § 805. 16( 1)  st at es:  " Mot i ons af t er  

ver di ct  shal l  be f i l ed and ser ved wi t hi n 20 days af t er  t he 
ver di ct  i s  r ender ed,  unl ess t he cour t ,  wi t hi n 20 days af t er  t he 
ver di ct  i s  r ender ed,  set s a l onger  t i me by an or der  speci f y i ng 
t he dat es f or  f i l i ng mot i ons,  br i ef s or  ot her  document s. "  

 At  a l at er  pr oceedi ng,  Jack' s counsel  suggest ed conf usi on 
exi st ed as t o whet her  t he 20- day st at ut or y deadl i ne of  Wi s.  
St at .  § 805. 16 appl i ed t o hi s post ver di ct  mot i ons.   The ci r cui t  
cour t  t ook umbr age at  t hi s suggest i on,  not i ng t hat  i t  
speci f i cal l y r emi nded counsel  t hat  t he 20- day st at ut or y deadl i ne 
appl i ed:  " I  di d t hat  f or  a r eason,  because I  knew bef or e,  I  knew 
when I  sai d i t ,  and I  know i t  now,  t hat  mot i ons af t er  ver di ct  
have t o be f i l ed wi t hi n t hat  per i od of  t i me. "  
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257 Wi s.  2d 467,  deci ded t o consi der  t he mer i t s of  Jack' s 

post ver di ct  mot i on.   The ci r cui t  cour t  was per suaded by bot h 

Jay' s and Jack' s post ver di ct  mot i ons and gr ant ed each of  t hei r  

mot i ons seeki ng a r educt i on i n puni t i ve damages. 16  Thi s 

r educt i on br ought  t he puni t i ve damages and compensat or y damages 

awar ded t o bot h Jay and Jack t o a one t o one r at i o.   As a r esul t  

of  t he c i r cui t  cour t ' s  r educt i on,  Jay was or der ed t o pay $1 i n 

compensat or y damages and $1 i n puni t i ve damages t o Li nk Snacks 

and $1 i n compensat or y damages and $1 i n puni t i ve damages t o 

L. S. I . ,  and Jack was or der ed t o pay Jay compensat or y damages i n 

t he amount  of  $736, 000 and puni t i ve damages i n t he amount  of  

$736, 000. 17 

¶27 Dur i ng t he t hi r d phase of  t he t r i f ur cat ed t r i al  

( " Phase I I I " ) ,  t he c i r cui t  cour t  t ur ned t o t he equi t abl e c l ai ms 

f or  speci f i c  per f or mance and j udi c i al  di ssol ut i on,  t he 

r esol ut i on of  whi ch i nvol ved t he f act s adduced dur i ng Phase I I .   

The ci r cui t  cour t  concl uded t hat ,  as a mat t er  of  l aw,  Jay was 

                                                 
16 The ci r cui t  cour t  concl uded t hat  t he puni t i ve damages 

assessed agai nst  bot h Jay and Jack wer e unconst i t ut i onal l y 
excessi ve.  

17 The j ur y awar ded Jay $5, 000, 000 i n puni t i ve damages upon 
f i ndi ng t hat  Jack act ed mal i c i ousl y t owar d Jay.   Addi t i onal l y,  
t he j ur y awar ded $5, 000, 000 i n puni t i ve damages t o Li nk Snacks 
and L. S. I .  upon f i ndi ng t hat  Jay act ed mal i c i ousl y t owar d each 
company——$3, 500, 000 t o be pai d t o Li nk Snacks and $1, 500, 000 t o 
be pai d t o L. S. I .   Af t er  t he c i r cui t  cour t  r educed t he puni t i ve 
damages awar ds,  t he amount  Jay was t o r ecei ve f r om Jack as 
puni t i ve damages was r educed f r om $5, 000, 000 t o $736, 000,  and,  
cor r espondi ngl y,  t he amount  Li nk Snacks and L. S. I .  wer e t o 
r ecei ve f r om Jay was r educed f r om $3, 500, 000 and $1, 500, 000,  
r espect i vel y,  t o $1 each.  
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not  oppr essed under  Wi s.  St at .  § 180. 1430( 2) ( b) .  As a r esul t ,  

t he c i r cui t  cour t  deni ed Jay' s c l ai ms f or  j udi c i al  di ssol ut i on 

of  Li nk Snacks and L. S. I . - New Gl ar us under  § 180. 1430( 2) ( b)  and 

gr ant ed Li nk Snacks'  mot i on t o compel  speci f i c  per f or mance of  

t he Buy- Sel l  Agr eement .   By gr ant i ng Li nk Snacks'  mot i on t o 

compel  speci f i c  per f or mance of  t he Buy- Sel l  Agr eement ,  t he 

c i r cui t  cour t  or der ed Jay t o sur r ender  hi s shar es i n Li nk Snacks 

f or  $19, 400, 000——t he appr ai sed f ai r  mar ket  val ue of  hi s shar es 

as set  f or t h i n t he Buy- Sel l  Agr eement .  

B.   Cour t  of  Appeal s 

¶28 On appeal ,  Jay cont ended t he evi dence at  t r i al  

est abl i shed oppr essi on as a mat t er  of  l aw.   I n l i eu of  

di ssol ut i on,  however ,  he r equest ed money damages as an equi t abl e 

r emedy,  because he no l onger  owned shar es i n Li nk Snacks.   

Fur t her ,  Jay r equest ed a r emand t o t he c i r cui t  cour t  on t he 

i ssue of  damages,  ar gui ng t hat  t he c i r cui t  cour t  er r ed i n 

pr ecl udi ng Jay f r om pr esent i ng evi dence t o t he j ur y on hi s 

t heor y of  damages r el at i ng t o hi s br each of  f i duci ar y dut y 

damages agai nst  Jack and Tr oy.   Jay al so appeal ed t he ci r cui t  

cour t ' s  or der  r educi ng hi s $5, 000, 000 puni t i ve damages awar d 

agai nst  Jack.  

¶29 Li nk Snacks cr oss- appeal ed t he por t i on of  t he j udgment  

awar di ng puni t i ve damages t o Jay.   Li nk Snacks al so moved t o 

di smi ss Jay' s appeal s r el at ed t o:  ( 1)  Jay' s cont ent i on t hat  t he 

evi dence at  t r i al  est abl i shed oppr essi on as a mat t er  of  l aw;  and 

( 2)  Jay' s ar gument  t hat  t he c i r cui t  cour t  er r ed i n l i mi t i ng t he 

evi dence Jay coul d pr esent  r egar di ng hi s t heor y of  damages 
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r el at i ng t o hi s br each of  f i duci ar y dut y c l ai ms agai nst  Jack and 

Tr oy.  

¶30 I n an unpubl i shed deci s i on,  t he cour t  of  appeal s 

af f i r med t he ci r cui t  cour t ' s  deci s i on t o r educe t he amount  of  

puni t i ve damages awar ded t o Li nk Snacks and L. S. I . ,  r ever sed t he 

ci r cui t  cour t ' s  concl usi on t hat  St at e v.  Tr eadway per mi t t ed 

Jack' s post ver di ct  mot i on t o be t i mel y,  and r ever sed t he ci r cui t  

cour t ' s  or der  r emi t t i ng t he puni t i ve damages awar ded t o Jay.   

The cour t  of  appeal s di sagr eed t hat  St at e v.  Tr eadway appl i es t o 

mul t i - phase ci v i l  cases,  concl udi ng t hat  t he Tr eadway cour t  

" expl i c i t l y  r el i ed on a di st i nct i on bet ween ci v i l  and cr i mi nal  

cases. "   N.  Ai r  Ser vs. ,  I nc.  v.  Li nk,  No. 2008AP2897,  ¶8,  

unpubl i shed sl i p op.  ( Wi s.  Ct .  App. ,  Nov.  17,  2009) .   

Consequent l y,  t he cour t  of  appeal s concl uded t he ci r cui t  cour t ' s  

deci s i on t o consi der  t he mer i t s of  Jack' s post ver di ct  mot i on was 

i mpr oper .   Af t er  r ever si ng t he ci r cui t  cour t ' s  deci s i on t o 

consi der  Jack' s post ver di ct  mot i on,  t he cour t  of  appeal s  

r ei nst at ed t hat  par t  of  t he j ur y ' s or i gi nal  ver di ct  whi ch 

r equi r ed Jack t o pay $5, 000, 000 i n puni t i ve damages t o Jay. 18 

¶31 I n a separ at e or der ,  t he cour t  of  appeal s concl uded 

t hat  Jay vol unt ar i l y  wai ved hi s r i ght  t o appeal  t he quest i on of  

whet her  t he c i r cui t  cour t  er r ed i n l i mi t i ng t he evi dence Jay 

                                                 
18  The j ur y ver di ct s i ni t i al l y  r equi r ed Jay and Jack t o 

each pay $5, 000, 000 i n puni t i ve damages.   The ef f ect  of  t he 
hol di ng of  t he cour t  of  appeal s was t hat  Jack was r equi r ed t o 
pay Jay $5, 000, 000 i n puni t i ve damages,  and Jay was r equi r ed t o 
pay $1 i n puni t i ve damages t o Li nk Snacks and $1 i n puni t i ve 
damages t o L. S. I .  
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coul d pr esent  r egar di ng hi s t heor y of  damages r el at i ng t o hi s 

br each of  f i duci ar y dut y c l ai ms agai nst  Jack and Tr oy,  as wel l  

as t he oppr essi on cl ai m agai nst  Li nk Snacks,  because he compl i ed 

wi t h t he c i r cui t  cour t ' s  or der  t hat  he sur r ender  hi s shar es i n 

Li nk Snacks.   Rel y i ng on Wyandot t e Chemi cal s Cor p.  v.  Royal  

El ect r i c Manuf act ur i ng Co. ,  66 Wi s.  2d 577,  225 N. W. 2d 648 

( 1975) ,  t he cour t  of  appeal s concl uded t hat ,  under  t he benef i t -

est oppel  doct r i ne,  Jay wai ved hi s r i ght  t o appeal  al l  por t i ons 

of  t he j udgment  except  t hose awar di ng r educed puni t i ve damages.   

Thus,  t he cour t  of  appeal s di smi ssed Jay' s appeal  f r om most  of  

t he por t i ons of  t he j udgment  and ot her  or der s adver se t o hi m.  

¶32 Jack and Jay separ at el y pet i t i oned t hi s cour t  f or  

r evi ew,  whi ch we gr ant ed.  

I I I .   STANDARD OF REVI EW 

¶33 The i ssues bef or e t hi s cour t  al l  pr esent  quest i ons of  

l aw t hat  we r evi ew de novo.  

¶34 The cour t  i s  asked t o c l ar i f y t he appl i cat i on of  Wi s.  

St at .  § 805. 16 i n c i v i l  t r i al s wi t h mul t i pl e phases.   Thi s i s a 

mat t er  of  st at ut or y i nt er pr et at i on.   St at ut or y  i nt er pr et at i on i s 

a quest i on of  l aw t hat  t he cour t  r evi ews de novo.   Nof f ke ex 

r el .  Swenson v.  Bakke,  2009 WI  10,  ¶9,  315 Wi s.  2d 350,  760 

N. W. 2d 156.  

¶35 The cour t  i s  al so asked t o c l ar i f y t he scope of  

di scr et i on gr ant ed t o t he c l er k of  c i r cui t  cour t  when accept i ng 

mot i ons and pl eadi ngs.   Thi s i ssue pr esent s a quest i on of  l aw,  

subj ect  t o de novo r evi ew i n t hi s cour t .  Gr anado v.  Sent r y I ns. ,  

228 Wi s.  2d 794,  798,  599 N. W. 2d 62 ( Ct .  App.  1999) .  
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¶36 Fi nal l y,  t hi s cour t  i s  asked t o det er mi ne whet her  t he 

benef i t - est oppel  doct r i ne r equi r ed di smi ssal  of  cer t ai n aspect s 

of  Jay' s appeal .   Thi s i ssue pr esent s a quest i on of  l aw,  subj ect  

t o de novo r evi ew i n t hi s cour t .   I d.  

I V.   DI SCUSSI ON 

¶37 We f i r st  consi der  whet her  t he cour t  of  appeal s  er r ed 

i n r est or i ng t he $5, 000, 000 puni t i ve damages awar d t hat  Jack was 

or der ed t o pay Jay when i t  concl uded t hat  hi s post ver di ct  

mot i ons wer e unt i mel y f i l ed under  Wi s.  St at .  § 805. 16.   Second,  

we addr ess whet her  Jay wai ved hi s r i ght  t o appeal  hi s j udi c i al  

di ssol ut i on c l ai m under  Wi s.  St at .  § 180. 1430( 2) ( b) .   Thi r d,  we 

consi der  whet her  Jay,  under  t he benef i t - est oppel  doct r i ne,  

wai ved hi s r i ght  t o appeal  t he quest i on of  whet her  t he c i r cui t  

cour t  er r ed i n l i mi t i ng t he evi dence Jay coul d pr esent  r egar di ng 

hi s t heor y of  damages r el at i ng t o hi s br each of  f i duci ar y dut y 

c l ai ms agai nst  Jack and Tr oy.  

A.  Jack' s Post ver di ct  Mot i on  

¶38 We f i r st  addr ess Jack' s chal l enge t o t he cour t  of  

appeal s deci s i on t o r est or e t he $5, 000, 000 puni t i ve damages 

awar d t hat  Jack was or der ed t o pay Jay.   As det ai l ed above,  

dur i ng Phase I I  of  t he t r i f ur cat ed t r i al ,  t he c i r cui t  cour t  

empanel l ed a j ur y t o r esol ve l egal  c l ai ms t he par t i es had 

asser t ed agai nst  one anot her  f or  money damages.   Af t er  t hi s s i x-

week t r i al ,  t he j ur y concl uded,  i nt er  al i a,  t hat  Jack had 

br eached f i duci ar y dut i es t o Jay,  r esul t i ng i n a $736, 000 

compensat or y damages awar d and a $5, 000, 000 puni t i ve damages 

awar d agai nst  Jack.  
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¶39 The j ur y al so concl uded,  i nt er  al i a,  t hat  Jay had 

br eached hi s f i duci ar y dut i es t o Li nk Snacks and L. S. I . ,  

r esul t i ng i n a j udgment  or der i ng Jay t o pay $1 i n compensat or y 

damages t o each company,  al ong wi t h puni t i ve damages of  

$3, 500, 000 and $1, 500, 000 t o Li nk Snacks and L. S. I . ,  

r espect i vel y.  

¶40 Fol l owi ng Phase I I  of  t he t r i f ur cat ed t r i al ,  t he 

c i r cui t  cour t  or der ed t he par t i es t o f i l e " mot i ons af t er  

ver di ct "  pur suant  t o Wi s.  St at .  § 805. 16. 19  Jack and Jay each 

f i l ed mot i ons seeki ng t o r educe t hei r  r espect i ve puni t i ve 

damages awar ds on const i t ut i onal  gr ounds.  

¶41 The ci r cui t  cour t  i ni t i al l y  r ul ed,  sua spont e,  t hat  

Jack' s post ver di ct  mot i on was l at e because i t  was f i l ed 21 days 

af t er  t he end of  Phase I I ,  one day beyond t he st at ut or y 

deadl i ne.  The c i r cui t  cour t  l at er  r econsi der ed t hi s r ul i ng,  

however ,  and,  af t er  r evi ewi ng Jack' s mot i on on t he mer i t s,  

r educed t he puni t i ve damages awar d t hat  Jack was or der ed t o pay 

Jay f r om $5, 000, 000 t o $736, 000. 20 

                                                 
19 Wi s.  St at .  § 805. 16( 1)  st at es:  " Mot i ons af t er  ver di ct  

shal l  be f i l ed and ser ved wi t hi n 20 days af t er  t he ver di ct  i s 
r ender ed,  unl ess t he cour t ,  wi t hi n 20 days af t er  t he ver di ct  i s  
r ender ed,  set s a l onger  t i me by an or der  speci f y i ng t he dat es 
f or  f i l i ng mot i ons,  br i ef s or  ot her  document s. "   I n t he i nst ant  
case,  none of  t he par t i es r equest ed an ext ensi on of  t i me f or  
f i l i ng post ver di ct  mot i ons wi t hi n 20 days af t er  t he end of  Phase 
I I  of  t he t r i f ur cat ed t r i al  and t he ci r cui t  cour t  di d not  ext end 
t he t i me.  

20 The ci r cui t  cour t  based t he r educt i on t o t he puni t i ve 
damages awar d agai nst  Jack on a 1: 1 r at i o of  compensat or y t o 
puni t i ve damages.  
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¶42 The cour t  of  appeal s r ever sed t he ci r cui t  cour t ' s  

or der  r emi t t i ng Jack' s puni t i ve damages,  and concl uded t hat  t he 

c i r cui t  cour t  er r ed i n addr ess i ng Jack' s post ver di ct  mot i on 

because i t  was unt i mel y f i l ed under  Wi s.  St at .  § 805. 16.  

¶43 Jack ar gues t hat  t he cour t  of  appeal s er r ed i n 

r ever si ng t he c i r cui t  cour t ' s  deci s i on t o r emi t  t he puni t i ve 

damages awar d agai nst  hi m.   Fi r st ,  Jack ar gues t hat  t he c i r cui t  

cour t  was cor r ect  i n addr essi ng hi s post ver di ct  mot i on under  

St at e v.  Tr eadway,  257 Wi s.  2d 467.   Second,  Jack ar gues t hat  

Wi s.  St at .  § 805. 16 i s ambi guous and shoul d t her ef or e be 

l i ber al l y const r ued i n Jack' s f avor .   Thi r d,  Jack ar gues t hat  i f  

t hi s cour t  concl udes t he ci r cui t  cour t  di d not  have j ur i sdi ct i on 

t o addr ess Jack' s t ar dy post ver di ct  mot i on,  t hen f ai r ness 

r equi r es t hat  we adopt  a br i ght - l i ne r ul e t hat  any document s 

del i ver ed or  r ecei ved by t he c l er k of  c i r cui t  cour t  af t er  

busi ness hour s wi l l  be t r eat ed as havi ng been f i l ed on t he 

f ol l owi ng day.   Jack not es t hat  under  t hi s suggest ed br i ght - l i ne 

r ul e,  t he c i r cui t  cour t  i n t he i nst ant  case l acked j ur i sdi ct i on 

t o consi der  bot h Jack' s and Jay' s post ver di ct  mot i ons seeki ng a 

r emi t t i t ur  of  t hei r  r espect i ve puni t i ve damages awar ds.  We 

addr ess each ar gument  i n t ur n.  

¶44 Jack f i r st  ar gues t hat  t he c i r cui t  cour t  pr oper l y 

r el i ed on t he hol di ng of  Tr eadway t o addr ess hi s post ver di ct  

mot i on.   Tr eadway i nvol ved a def endant  who was f ound by a j ur y  

t o be a sexual l y v i ol ent  per son.  I d. ,  ¶4.   Tr eadway f ai l ed t o 

f i l e hi s post ver di ct  mot i ons wi t hi n 20 days of  t he j ur y ver di ct ,  

as r equi r ed under  Wi s.  St at .  § 805. 16,  but  di d f i l e hi s mot i ons 
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wi t hi n f i f t een days af t er  t he commi t ment  or der . 21  I d. ,  ¶¶6- 7.   

The cour t  of  appeal s i n Tr eadway af f i r med t he ci r cui t  cour t ' s  

deci s i on t o r ecogni ze t he def endant ' s t ar dy post ver di ct  mot i ons 

because of  t he " pi ecemeal  appeal s"  t hat  woul d ot her wi se r esul t  

and t he const i t ut i onal  r i ght s t hat  wer e i n j eopar dy.  I d. ,  ¶9.  

¶45 Her e,  t he cour t  of  appeal s r ever sed t he ci r cui t  cour t ,  

hol di ng t hat  Tr eadway di d not  appl y because Tr eadway nar r owl y 

addr essed Wi s.  St at .  § 805. 16 onl y as i t  appl i es t o sexual l y 

v i ol ent  per son commi t ment  cases. 22  We agr ee.  

¶46 Tr eadway hel d t hat  a sexual l y v i ol ent  per son who i s 

commi t t ed by cour t  or der  under  Wi s.  St at .  Chapt er  980 may 

pr eser ve appel l at e r i ght s by f i l i ng post ver di ct  mot i ons wi t hi n 

20 days of  t he commi t ment  or der ,  even i f  t hat  i s  mor e t han 20 

days af t er  t he ver di ct  i t sel f .   I d. ,  ¶11.   As t he cour t  of  

appeal s i n t he i nst ant  case cor r ect l y not ed,  Tr eadway was an 

i nt ent i onal l y nar r ow hol di ng t hat  was never  meant  t o appl y t o 

al l  c i v i l  cases.  

                                                 
21 The ci r cui t  cour t  i n Tr eadway accept ed t he def endant ' s 

post ver di ct  mot i ons because of  t he " hybr i d nat ur e of  sexual  
pr edat or  cases. "   Unl i ke i n c i v i l  cases,  t he " j ur y ' s ver di ct  [ i n 
sexual  pr edat or  cases]  does not  r epr esent  t he f i nal  di sposi t i on 
of  t he case. "  St at e v.  Tr eadway,  2002 WI  App 195,  ¶6,  257 
Wi s.  2d 467,  651 N. W. 2d 334.  

22 By " sexual  v i ol ent  per son commi t ment s, "  we r ef er  t o 
i ndi v i dual s who ar e f ound t o be sexual l y v i ol ent  and ar e or der ed 
by t he cour t  t o be pl aced i n t he cust ody of  t he Wi sconsi n 
Depar t ment  of  Heal t h and Fami l y Ser vi ces f or  i nst i t ut i onal  car e 
i n a secur e ment al  heal t h uni t  or  f aci l i t y  under  Wi s.  St at .  

§ 980. 065.  
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¶47 Jack ar gues t hat  i f  t hi s cour t  agr ees wi t h t he cour t  

of  appeal s '  nar r ow i nt er pr et at i on of  Tr eadway' s hol di ng,  

Tr eadway shoul d never t hel ess be ext ended t o appl y t o al l  c i v i l  

t r i al s wi t h mul t i pl e phases.   Ot her wi se,  Jack ar gues,  pi ecemeal  

appeal s,  mul t i pl e r ounds of  post - t r i al  mot i ons,  and pr ot r act ed 

l i t i gat i on wi l l  r esul t .   We ar e not  per suaded.  

¶48 Tr eadway' s nar r ow hol di ng t hat  def endant s may pr eser ve 

t hei r  r i ght  t o appeal  by f i l i ng post ver di ct  mot i ons wi t hi n 20 

days of  a commi t ment  or der ,  r at her  t han 20 days af t er  ver di ct ,  

i s  i nappl i cabl e t o compl ex c i v i l  cases wi t h mul t i pl e phases f or  

t wo r easons.  

¶49 Fi r st ,  Chapt er  980 t r i al s r equi r e a separ at e 

di sposi t i onal  phase af t er  ver di ct .   The ci r cui t  cour t  i n 

Tr eadway not ed,  and t he cour t  of  appeal s agr eed,  t hat  t hi s made 

t he st r i ct  c i v i l  t i mel i ne f or  post ver di ct  mot i ons undesi r abl e,  

and woul d l ead t o pi ecemeal  appeal s.   Thi s nar r owl y- t ai l or ed 

except i on t o t he post ver di ct  t i mel i ne f or  at ypi cal ,  c i vi l  

commi t ment  pr oceedi ngs i s c l ear l y di st i ngui shabl e f r om st andar d 

compl ex c i v i l  act i ons.  

¶50 Second,  t he Tr eadway cour t  not ed t hat  pr ecl udi ng a 

sexual l y v i ol ent  per son' s r i ght  t o appeal  because t hei r  counsel  

f ai l ed t o f i l e post ver di ct  mot i ons wi t hi n 20 days of  t he ver di ct  

woul d be a " mani f est  mi scar r i age of  j ust i ce. "   I d. ,  ¶10.   No 

si mi l ar  per sonal  l i ber t y i nt er est  i s  i n per i l  i n t he i nst ant  

case,  nor  i s t ypi cal l y i n per i l  i n compl ex c i v i l  act i ons.  

¶51 I n f act ,  t he Wi sconsi n l egi s l at ur e al so agr eed t hat  

t he c i v i l  t i mel i ne f or  post ver di ct  mot i ons under  Wi s.  St at .  
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§ 805. 16 shoul d not  appl y t o sexual l y v i ol ent  per son commi t ment  

cases.   At  t he expr ess suggest i on of  t he cour t  of  appeal s i n 

Tr eadway,  257 Wi s.  2d 467,  ¶11,  t he Wi sconsi n l egi s l at ur e 

enact ed Wi s.  St at .  § 980. 038.   As t he cour t  of  appeal s not ed,  by 

maki ng ch.  980 appeal s subj ect  t o t he cr i mi nal  pr ocedur es i n 

§ 809. 30,  t he l egi s l at ur e ef f ect i vel y super seded t he hol di ng i n 

Tr eadway.   N.  Ai r  Ser vs. ,  I nc.  v.  Li nk,  No. 2008AP2897,  ¶7.  

¶52 We al so f i nd unconvi nci ng Jack' s cont ent i on t hat  

f ai l i ng t o ext end Tr eadway t o al l  c i v i l  cases wi t h mul t i pl e 

phases wi l l  cause conf usi on and pr ot r act  l i t i gat i on.   As Jay 

cor r ect l y not es,  Wi s.  St at .  § 805. 16 al r eady pr ovi des t he 

f l exi bi l i t y  t hat  Jack suggest s t hi s cour t  shoul d r ead i nt o t he 

st at ut e.   I f  a j udge bel i eves t hat  i t  woul d be mor e ef f i c i ent  t o 

have post ver di ct  mot i ons f i l ed af t er  a l at er  phase of  a mul t i -

phase t r i al ,  t he c i r cui t  cour t  can exer ci se i t s di scr et i on t o 

l engt hen t he 20- day t i me l i mi t  pr escr i bed by § 805. 16( 1) .   

Fur t her ,  any par t y who bel i eves i t  woul d be mor e ef f i c i ent  t o 

have post ver di ct  mot i ons f i l ed at  a l at er  phase i n a mul t i - phase 

t r i al  can si mpl y r equest  t he c i r cui t  cour t  t o exer ci se i t s 

aut hor i t y under  § 805. 16( 1)  t o ext end t he st at ut or y deadl i ne f or  

f i l i ng.   Accor di ngl y,  we decl i ne t o ext end Tr eadway t o c i v i l  

t r i al s wi t h mul t i pl e phases.  

¶53 Jack next  ar gues t hat  Wi s.  St at .  § 805. 16 i s ambi guous 

and t hat  r ul es of  st at ut or y const r uct i on t her ef or e r equi r e t hat  
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t he st at ut e be const r ued t o pr eser ve Jack' s r i ght  t o appeal . 23  

Jack not es,  f or  exampl e,  t hat  § 805. 16 does not  expl i c i t l y  say 

" j ur y ver di ct "  and does not  def i ne " ver di ct . "  

¶54 Fur t her ,  whi l e concedi ng t hat  cour t s have hel d Wi s.  

St at .  § 805. 16 appl i es t o post ver di ct  mot i ons i n j ur y cases,  

Jack ar gues t hat  i n such pr oceedi ngs t her e i s onl y one ver di ct  

and no quest i on of  when t he t i me f or  f i l i ng mot i ons begi ns t o 

r un.   Jack ar gues t hat  t hi s ambi gui t y i n t he st at ut or y l anguage 

makes i t  uncl ear  i n mul t i - phase ci v i l  t r i al s whet her  § 805. 16 

r equi r es post ver di ct  mot i ons t o be f i l ed at  t he end of  each 

phase of  t he t r i al ,  or  at  t he end of  t he t r i al  af t er  al l  of  t he 

c l ai ms have f i nal l y been r esol ved.   We r ej ect  t hi s ar gument  f or  

t wo r easons.  

¶55 Fi r st ,  Jack' s ar gument  t hat  t he appl i cabi l i t y  of  Wi s.  

St at .  § 805. 16 i s ambi guous because t he st at ut e does not  

expl i c i t l y  use t he phr ase " j ur y ver di ct "  or  ot her wi se def i ne 

" ver di ct "  l acks mer i t .   Si nce 1958,  t hi s cour t  has def i ned 

" ver di ct "  as i nc l udi ng onl y a j ur y ver di ct  and not  a cour t  or der  

f ol l owi ng a bench t r i al .   See Gi l l ar d v.  Aaber g,  5 Wi s.  2d 216,  

220,  92 N. W. 2d 856 ( 1958) .   As Jay cor r ect l y not es,  Wi sconsi n 

cour t s have cont i nued Gi l l ar d' s i nt er pr et at i on when addr essi ng 

                                                 
23 Jack c i t es Sut her l and St at ut or y Const r uct i on f or  t he 

gener al  r ul e t hat  " [ s] t at ut es gi v i ng t he r i ght  of  appeal  ar e 
l i ber al l y const r ued,  and an i nt er pr et at i on whi ch wi l l  wor k a 
f or f ei t ur e of  t hat  r i ght  ar e not  f avor ed. "   3 Sut her l and 
St at ut or y Const r uct i on 67. 08 ( 1974) .   Ther ef or e,  Jay ar gues,  
" ambi gui t i es"  shoul d be const r ued t o " pr eser ve t he r i ght  of  
appeal . "   Wambol t  v.  West  Bend Mut .  I ns.  Co. ,  2007 WI  35,  ¶50,  
299 Wi s.  2d 723,  728 N. W. 2d 670.  
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t he cur r ent  post ver di ct  mot i on s t at ut es,  hol di ng t hat  Wi s.  St at .  

§§ 805. 15 and 805. 16 " appl y speci f i cal l y t o mot i ons af t er  

ver di ct  i n j ur y cases. "  Manl y v.  St at e Far m Fi r e & Cas.  Co. ,  139 

Wi s.  2d 249,  254,  407 N. W. 2d 306 ( Ct .  App.  1987) .  

¶56 Al so,  an exami nat i on of  t he st at ut or y scheme i n Wi s.  

St at .  ch.  805 f ur t her  under mi nes Jack' s ar gument  t hat  t he 

l anguage of  Wi s.  St at .  § 805. 16 i s uncl ear .   As t hi s cour t  has 

f r equent l y not ed,  " st at ut or y l anguage i s i nt er pr et ed i n t he 

cont ext  i n whi ch i t  i s  used;  not  i n i sol at i on but  as par t  of  a 

whol e;  i n r el at i on t o t he l anguage of  sur r oundi ng or  c l osel y-

r el at ed st at ut es. "   St at e ex r el .  Kal al  v.  Ci r c.  Ct .  f or  Dane 

Count y,  2004 WI  58,  ¶46,  271 Wi s.  2d 633,  681 N. W. 2d 110.  

Wi sconsi n St at .  § 805. 17,  whi ch di r ect l y f ol l ows § 805. 16,  

appl i es speci f i cal l y t o mot i ons t hat  f ol l ow a bench t r i al .   The 

st at ut or y l anguage of  § 805. 16 and t he st at ut or y scheme of  

Chapt er  805 cl ear l y i ndi cat e t he l egi s l at ur e i nt ended § 805. 16 

t o appl y t o j ur y t r i al s. 24 

¶57 Second,  whi l e Jack ar gues t hat  t he st at ut or y l anguage 

of  Wi s.  St at .  § 805. 16 gener at es conf usi on r egar di ng f i l i ng 

deadl i nes i n compl ex c i v i l  act i ons,  t he r ecor d c l ear l y shows 

t hat  no conf usi on exi st ed f or  Jack r egar di ng t he oper at i on of  

                                                 
24 We assume t hat  t he st at ut or y l anguage expr esses t he 

l egi s l at ur e' s i nt ent  and when t he st at ut or y l anguage mani f est s a 
c l ear  meani ng,  our  i nqui r y ceases and we wi l l  appl y t hat  
meani ng.  Wi sconsi n Dep' t  of  Revenue v.  Ri ver  Ci t y Ref use 
Removal ,  I nc. ,  2007 WI  27,  ¶26,  299 Wi s.  2d 561,  576,  729 
N. W. 2d 396.   See al so Li ncol n Sav.  Bank,  S. A.  v.  Wi sconsi n Dep' t  
of  Revenue,  215 Wi s.  2d 430,  443,  573 N. W. 2d 522 ( 1998) .  
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§ 805. 16 i n t he i nst ant  case. 25  Conf usi on r egar di ng t he 

appl i cabi l i t y  of  § 805. 16 di d not  cause Jack t o f i l e hi s 

post ver di ct  mot i ons one day past  t he st at ut or y deadl i ne. 26   The 

ci r cui t  cour t  c l ear l y di r ect ed counsel  t hat  Wi s.  St at .  § 805. 16 

r equi r ed f i l i ng and ser vi ce wi t hi n 20 days of  t he j ur y ' s ver di ct  

at  t he end of  Phase I I  of  t he t r i f ur cat ed t r i al .   I nst ead,  as 

t he cour t  of  appeal s not ed,  Jack s i mpl y mi ssed t he st at ut or y 

deadl i ne r equi r ed by § 805. 16.  

¶58 We concl ude t hat  Jack' s ar gument  t hat  Wi s.  St at .  

§ 805. 16 i s ambi guous l acks mer i t .  

¶59 Thi r d,  Jack ar gues t hat  i f  t hi s cour t  decl i nes t o 

ext end t he hol di ng of  Tr eadway t o al l  c i v i l  t r i al s wi t h mul t i pl e 

phases,  we shoul d adopt  a br i ght - l i ne r ul e t hat  any document s 

i nt ended f or  f i l i ng t hat  have been del i ver ed t o or  r ecei ved by a 

c l er k of  c i r cui t  cour t  af t er  busi ness hour s wi l l  be t r eat ed as 

                                                 
25 I n Jack' s Pet i t i on f or  Revi ew,  he not es:  " The appel l at e 

cour t ' s  concl usi on t hat  t he hi s t or i cal  f act s def y Jack' s l ogi c  
because he di d not  wai t  unt i l  f i nal  di sposi t i on of  t he case t o 
f i l e hi s post - t r i al  mot i on i s mi spl aced.   At  t he t i me t he i ssue 
of  such mot i ons was r ai sed,  Jack' s counsel  speci f i cal l y  
quest i oned whet her  t hey wer e r equi r ed t o be f i l ed at  t he end of  
Phase I I ,  when t he cour t  st i l l  had cl ai ms t o adj udi cat e i n Phase 
I I I .   [ c i t at i on omi t t ed]   Nonet hel ess,  t he cour t  i nst r uct ed t he 
par t i es t o f i l e t he mot i ons,  so Jack compl i ed.   That ,  however ,  
does not  mean t hat  Jack agr eed t hat  § 805. 16 r equi r ed hi s post -
t r i al  mot i on t o be f i l ed at  t hat  t i me. "   Pet i t i on at  14 n. 7.  

26 We r ecogni ze t hat  Jack i s ent i t l ed t o advocat e an 
i nt er pr et at i on of  Wi s.  St at .  § 805. 16 t hat  i s i nconsi st ent  wi t h 
hi s own i nt er pr et at i on of  t he st at ut e dur i ng t r i al .   We mer el y 
wi sh t o c l ar i f y t hat  Jack was not  st r uggl i ng dur i ng t he 
t r i f ur cat ed t r i al  i n navi gat i ng what  he now ar gues ar e t he 
eni gmat i c cont our s of  Wi s.  St at .  § 805. 16.  
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havi ng been f i l ed on t he f ol l owi ng day.   Jack not es t hat ,  under  

t hi s pr oposed br i ght - l i ne r ul e,  bot h Jack' s and Jay' s 

post ver di ct  mot i ons woul d be deemed unt i mel y under  Wi s.  St at .  

§ 805. 16. 27 

¶60 As suppor t  f or  hi s pr oposed br i ght - l i ne r ul e,  Jack 

r el i es ext ensi vel y on St .  John' s Home,  150 Wi s.  2d 37,  wher e 

t hi s cour t  hel d t hat  paper s f i l ed wi t h t he c l er k of  t he supr eme 

cour t  must  be f i l ed bef or e t he c l ose of  busi ness on t he l ast  day 

of  t he appl i cabl e st at ut or y deadl i ne i n or der  t o be consi der ed 

t i mel y.   Jack ar gues t hat  t he r easoni ng of  our  hol di ng i n St .  

John' s Home appl i es t o t he i nst ant  case,  and t her ef or e,  t he 

br i ght - l i ne r ul e adopt ed i n St .  John' s Home shoul d be ext ended 

t o al l  pl eadi ngs r ecei ved or  del i ver ed t o c i r cui t  cour t  c l er ks.  

¶61 I n St .  John' s Home,  an at t or ney ar r i ved at  t he supr eme 

cour t  c l er k ' s of f i ce at  appr ox i mat el y 5: 15 p. m.  i nt endi ng t o 

del i ver  and f i l e a pet i t i on f or  r evi ew.   I d.  at  41.   The 

busi ness hour s of  t he supr eme cour t  c l er k ' s of f i ce ended at  5: 00 

p. m.  and i t  was cl osed f or  t he day.   I d.   However ,  a l aw cl er k 

empl oyed by one of  t he j ust i ces of  t he cour t  was l eavi ng 

chamber s and encount er ed t he at t or ney i n t he hal l way out si de t he 

cl er k ' s of f i ce.   I n r esponse t o t he at t or ney' s r equest ,  t he l aw 

cl er k unl ocked t he supr eme cour t  c l er k ' s of f i ce out er  door  and 

                                                 
27 As expl ai ned above,  Jay f i l ed hi s post ver di ct  mot i on at  

4: 32 p. m.  on t he l ast  day of  t he appl i cabl e st at ut or y deadl i ne 
i mposed by Wi s.  St at .  § 805. 16.   Jack f i l ed hi s post ver di ct  
mot i on one day af t er  t he l ast  day of  t he appl i cabl e st at ut or y 
deadl i ne.   Consequent l y,  under  t he br i ght - l i ne r ul e suggest ed by 
Jack,  bot h post ver di ct  mot i ons woul d be deemed l at e.  
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per mi t t ed t he at t or ney t o l eave t he pet i t i on f or  r evi ew on t he 

r ecept i oni st ' s  count er .   I d.   Because t he pet i t i on f or  r evi ew 

had not  been r ecei ved i n t he supr eme cour t  c l er k ' s of f i ce f or  

f i l i ng bef or e 5: 00 p. m. ,  t he pet i t i on was deemed t o be l at e and 

t hi s cour t  i ssued an or der  di smi ssi ng t he pet i t i on on t i mel i ness 

gr ounds.   I d.  

¶62 On a mot i on f or  r econsi der at i on,  we acknowl edged t hat ,  

on occasi on,  l awyer s and l i t i gant s had ar r i ved at  t he supr eme 

cour t  c l er k ' s of f i ce af t er  5: 00 p. m.  t o f i nd t he of f i ce st i l l  

open and wer e per mi t t ed t o f i l e t hei r  document s.   Concer ned t hat  

t he f i l i ng of  pet i t i ons f or  r evi ew " shoul d not  be gover ned by 

happenst ance, "  i d.  at  43,  we est abl i shed a br i ght - l i ne r ul e t hat  

" [ a] ny paper s or  document s del i ver ed or  r ecei ved at  t he c l er k ' s 

of f i ce af t er  5 p. m.  wi l l  be t r eat ed as havi ng been f i l ed as of  

t he f ol l owi ng day. "   I d.  at  45- 46.   We concl uded t hat  any r ul e 

t hat  woul d condone af t er - hour s del i ver y and r ecei pt  of  a 

pet i t i on f or  r evi ew was " t oo pr obl emat i c and cumber some. "   I d.  

at  43- 44.  

¶63 I n exami ni ng t he quest i on of  whet her  t he br i ght - l i ne 

r ul e of  St .  John' s Home shoul d be ext ended t o c i r cui t  cour t  

c l er ks,  t he r easoni ng of  t he cour t  of  appeal s i n Gr anado and 

Har t f or d pr ovi des gui dance.   See Gr anado,  228 Wi s.  2d 794;  

Har t f or d Ci t i zens f or  Responsi bl e Gov' t  v.  Ci t y of  Har t f or d Bd.  

of  Zoni ng,  2008 WI  App 107,  313 Wi s.  2d 431,  756 N. W. 2d 454.  

¶64 I n Gr anado,  t he cour t  of  appeal s addr essed whet her  a 

summons and compl ai nt  gi ven t o t he c l er k of  c i r cui t  cour t  at  hi s  

home at  9: 30 p. m.  on t he l ast  day of  t he appl i cabl e st at ut or y of  



No.  2008AP2897   

 

29 
 

l i mi t at i ons per i od was t i mel y f i l ed.   Gr anado,  228 Wi s.  2d 794.   

The cour t  of  appeal s hel d t hat  " t he l egi s l at ur e i nt ended t hat  a 

pl eadi ng i s f i l ed when i t  i s  pr oper l y deposi t ed wi t h t he c l er k. "   

I d.  at  796.   I n exami ni ng t he meani ng of  " pr oper l y deposi t ed, "  

t he cour t  of  appeal s l ooked t o t he c i r cui t  cour t  c l er k ' s power  

and aut hor i t y.  

¶65 The Granado court observed that the clerk of circuit court is an elected 

constitutional officer.28  As elected officials, the Granado court concluded that circuit court 

clerks "are entitled to some discretion in the performance of their duties."  Id. at 800.  Further, 

the Granado court noted that the circuit court clerk's authority "is conferred and may therefore be 

limited by the legislature."  For example, Wis. Stat. § 59.20(3)(a) provides in pertinent part: 

Ever y .  .  .  c l er k of  t he c i r cui t  cour t  .  .  .  shal l  
keep hi s or  her  of f i ce at  t he count y seat  i n t he 
of f i ces pr ovi ded by t he count y or  by speci al  pr ovi s i on 
of  l aw;  or  i f  t her e i s none,  t hen at  such pl ace as t he 
boar d di r ect s .  .  .  .  Al l  such of f i cer s shal l  keep 
t hei r  of f i ces open dur i ng t he usual  busi ness hour s of  
any day except  Sunday,  as t he boar d di r ect s.  

¶66 The cour t  of  appeal s i n Gr anado emphasi zed t he wi de 

l at i t ude pr ovi ded by t he l egi s l at ur e i n set t i ng t he scope of  t he 

                                                 
28 Ar t i c l e VI I ,  § 12 of  t he Wi sconsi n Const i t ut i on pr ovi des 

i n per t i nent  par t :  

( 1)  Ther e shal l  be a c l er k of  t he c i r cui t  cour t  chosen 
i n each count y or gani zed f or  j udi c i al  pur poses by t he 
qual i f i ed el ect or s t her eof ,  who .  .  .  shal l  hol d 
of f i ce f or  t wo year s,  subj ect  t o r emoval  as shal l  be 
pr ovi ded by l aw.  

.  .  .  .  

( 5)  The supr eme cour t  shal l  appoi nt  i t s  own cl er k,  and 
may appoi nt  a c l er k of  c i r cui t  cour t  t o be t he cl er k 
of  t he supr eme cour t .  
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c i r cui t  cour t  c l er k ' s aut hor i t y.   " For  exampl e,  t he l egi s l at ur e 

has di r ect ed t he count y boar d t o gi ve t he [ c i r cui t  cour t ]  c l er k 

an of f i ce t hat  i s  open dur i ng some busi ness hour s at  some poi nt  

f r om Monday t hr ough Sat ur day.  59. 20( 3) ( a)  [ ] .   I t  di d not  

r est r i ct  t hose hour s or  def i ne usual  busi ness hour s. "   Gr anado,  

228 Wi s.  2d at  802.  

¶67 I n l i ght  of  t he f act  t hat  t he c i r cui t  cour t  c l er k i s 

an el ect ed const i t ut i onal  of f i cer  and t he l egi s l at ur e' s 

" i mpr eci se and i nexhaust i ve gui del i nes i ndi cat i ng when and wher e 

t he cl er k ' s dut i es shoul d be per f or med, "  t he Gr anado cour t  

decl i ned t o ext end t he br i ght - l i ne r ul e set  f or t h i n St .  John' s 

Home t o r est r i ct  c l er ks of  c i r cui t  cour t  f r om accept i ng paper s 

af t er  busi ness hour s.   I d.  at  804.   I nst ead,  t he cour t  of  

appeal s hel d t hat  " t he f ur t her  r emoved f r om an of f i ce' s 

l egi s l at i ve gui del i nes and usual  busi ness hour s a t r ansact i on 

occur s,  t he l ess l i kel y t he paper s have been pr oper l y 

deposi t ed. "   I d.  at  804- 05.   Fur t her ,  t he Gr anado cour t  hel d 

t hat  t he c l er k of  c i r cui t  cour t ,  by accept i ng a summons and 

compl ai nt  at  hi s home at  9: 30 p. m.  on t he l ast  day of  t he 

appl i cabl e st at ut e of  l i mi t at i ons per i od " exer ci sed hi s 

di scr et i on i n a manner  t hat  i mper mi ssi bl y sur passed t he 

l egi s l at i ve st r i ct ur es he was subj ect  t o. "   I d.  at  805.  

¶68 I n Har t f or d,  313 Wi s.  2d 431,  t he cour t  of  appeal s 

addr essed whet her  t he c l er k of  c i r cui t  cour t ' s  of f i ce pr oper l y 

exer ci sed i t s di scr et i on i n not  accept i ng and f i l i ng a par t y ' s 

paper s t hr ee mi nut es af t er  t he c l ose of  usual  busi ness hour s.   

The hour s of  oper at i on f or  t he Washi ngt on Count y Cl er k of  
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Ci r cui t  Cour t ' s  of f i ce wer e f r om 8: 00 a. m.  t o 4: 30 p. m.   I d. ,  

¶20.   The Washi ngt on Count y Cl er k of  Ci r cui t  Cour t  had a r i gi d 

pol i cy,  whi ch was consi st ent l y appl i ed,  t hat  any paper s r ecei ved 

af t er  usual  busi ness hour s woul d not  be f i l ed unt i l  t he next  

busi ness day.   I d.   The appel l ant  i n Har t f or d ar gued t hat ,  under  

Gr anado,  t he c l er k of  c i r cui t  cour t  must  exer ci se di scr et i on i n 

accept i ng pl eadi ngs af t er  usual  busi ness hour s.   I d. ,  ¶9.   The 

Har t f or d cour t  r ej ect ed t hi s i nt er pr et at i on of  Gr anado,  

concl udi ng t hat  c l er ks of  c i r cui t  cour t  have " t he di scr et i on t o 

adopt  a pol i cy,  as l ong as t he pol i cy compl i es wi t h t he 

st at ut or y gui del i nes i ndi cat i ng when and wher e t he cl er k ' s 

dut i es shoul d be per f or med. "   I d. ,  ¶22.   Accor di ngl y,  " t he c l er k 

may adopt  a pol i cy t hat  i s  f l exi bl e or  one t hat  r est r i ct s 

f i l i ngs t o r egul ar  busi ness hour s. "   I d.   The Har t f or d cour t  

concl uded t hat  t he Washi ngt on Count y Cl er k of  Ci r cui t  Cour t  

pr oper l y exer ci sed her  di scr et i on i n not  f i l i ng t he appel l ant ' s 

paper s unt i l  t he f ol l owi ng busi ness day.   I d. ,  ¶23.  

¶69 Af t er  exami ni ng t he hol di ngs of  St .  John' s Home,  

Gr anado,  and Har t f or d,  we agr ee wi t h Jack' s ar gument  t hat  

ext endi ng t he br i ght - l i ne r ul e of  St .  John' s Home woul d 

al l evi at e t he pot ent i al  f or  abuse and unpr edi ct abi l i t y .   We 

concl ude,  however ,  t hat  such a r i gi d r ul e woul d cause mor e 

pr obl ems t han i t  woul d sol ve.  

¶70 Accor di ngl y,  we woul d adopt  t he r easoni ng of  Gr anado 

and Har t f or d.   Jack' s pr oposed br i ght - l i ne r ul e woul d st r i p t he 

c i r cui t  cour t  c l er k of  t he di scr et i on t o handl e a var i et y of  

s i t uat i ons t hat  r equi r e a cer t ai n amount  of  f l exi bi l i t y ,  such as 
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l ong l i nes,  under st af f i ng,  and ot her  unant i c i pat ed event s. 29  For  

exampl e,  as not ed i n Gr anado,  a r i gi d r ul e woul d ar guabl y 

pr ohi bi t  t he c l er k of  c i r cui t  cour t  f r om havi ng hi s or  her  

of f i ce open af t er  usual  busi ness hour s on el ect i on ni ght .   

" Si mi l ar l y,  t he r ul e woul d pr event  a c l er k of  c i r cui t  cour t  

t r avel i ng wi t h a j udge t o a cour t  out s i de t he count y seat  f r om 

accept i ng pl eadi ngs or  f i l i ng paper s associ at ed wi t h a j ur y 

t r i al  t hat  cont i nues beyond busi ness hour s. "   Gr anado,  228 

Wi s.  2d at  802.  

¶71 Thi s does not  mean t hat  t he c l er k of  c i r cui t  cour t  has 

a l i mi t l ess amount  of  di scr et i on i n accept i ng pl eadi ngs af t er  

usual  busi ness hour s.   As Gr anado expl ai ned,  when consi der i ng 

                                                 
29 I n Gi ese v.  Labor  and I ndust r y Revi ew Commi ssi on,  t he 

cour t  of  appeal s addr essed t he quest i on of  whet her  a c i r cui t  
cour t  c l er k abuses hi s or  her  di scr et i on by r ef usi ng t o accept  
paper s f or  f i l i ng on t he day t hey ar e r ecei ved because t hey ar e 
unaccompani ed by a pr escr i bed f i l i ng f ee.   153 Wi s.  2d 212,  213-
14,  450 N. W. 2d 489 ( Ct .  App.  1989) .   The cour t  not ed t he 
l egi s l at ur e' s i nt ent i on t o have " uni f or m appel l at e pr ocedur es 
acr oss t he st at e, "  but  hel d t hat  t hi s desi r ed uni f or mi t y di d not  
ext end t o t he di scr et i on pr ovi ded t o t he c i r cui t  cour t  c l er k 
under  Wi s.  St at .  § 59. 40( 3) ( a)  ( f or mer l y § 59. 42( 1) ) .   I d.  at  
216.   Rat her ,  unl i ke t he st at ut e gover ni ng appel l at e pr act i ce,  
§ 59. 40( 3) ( a)  " r equi r es each ci r cui t  cour t  c l er k  t o exer ci se hi s  
or  her  di scr et i on wi t hi n t he r espect i ve c i r cui t .   Al t hough t hi s  
may r esul t  i n some i nconsi st enc i es among var i ous count i es,  t he 
pl ai n l anguage of  t he st at ut e compel s t hi s r esul t . "   I d.   Our  
hol di ngs i n St .  John' s Home and t he i nst ant  case al i gn wi t h t he 
l egi s l at ur e' s i nt ent  t o have uni f or m appel l at e pr ocedur e acr oss 
t he st at e.   The br i ght - l i ne r ul e i n St .  John' s Home r ecogni zed 
t he need f or  a uni f or m pr ocedur e f or  t he t i mel y f i l i ng of  
pet i t i ons f or  r evi ew i n or der  t o i nvoke our  appel l at e 
j ur i sdi ct i on.   Unl i ke St .  John' s Home,  however ,  t he i nst ant  case 
does not  i nvol ve appel l at e pr ocedur e and i nst ead consi der s t he 
l egi s l at i vel y- pr escr i bed di scr et i on of  t he c l er k of  c i r cui t  
cour t  t o accept  f i l i ngs af t er  usual  busi ness hour s.  
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whet her  a c l er k er r oneousl y exer ci ses hi s or  her  di scr et i on i n 

f i l i ng a pl eadi ng,  " t he f ur t her  r emoved f r om an of f i ce' s  

l egi s l at i ve gui del i nes and usual  busi ness hour s a t r ansact i on 

occur s,  t he l ess l i kel y i t  i s  t hat  t he paper s have been pr oper l y  

deposi t ed. "  Gr anado,  228 Wi s.  2d at  804- 05.   We bel i eve t hi s 

f l exi bl e case- by- case appr oach pr ovi des an appr opr i at e amount  of  

di scr et i on t o t he c l er k of  c i r cui t  cour t .  

¶72 The i nst ant  case i s a pr i me exampl e of  why t hi s 

f l exi bl e appr oach i s pr ef er abl e t o Jack' s pr oposed br i ght - l i ne 

r ul e.   Jay' s counsel  cal l ed t he Washbur n Count y Cl er k of  Ci r cui t  

Cour t  at  4: 17 p. m.  on t he t went i et h day f ol l owi ng t he j ur y ' s 

ver di ct  f or  Phase I I  of  t he t r i f ur cat ed t r i al ——t he f i nal  day t he 

par t i es coul d t i mel y f i l e t hei r  post ver di ct  mot i ons under  Wi s.  

St at .  § 805. 16——t o t el l  t he c l er k t hey woul d be l at e,  but  t hey 

wer e i n r out e t o t he c l er k ' s of f i ce.   At  4: 32 p. m. ,  t wo mi nut es 

af t er  t he c l ose of  usual  busi ness hour s,  Jay' s counsel  submi t t ed 

Jay' s post ver di c t  mot i ons,  whi ch t he cl er k accept ed and f i l ed.   

We concl ude t hi s  was not  an abuse of  t he c i r cui t  cour t  c l er k ' s  

di scr et i on. 30 

¶73 We woul d hol d i t  i s  wi t hi n t he c l er k of  c i r cui t  

cour t ' s  di scr et i on as an el ect ed const i t ut i onal  of f i cer  t o 

accept  and f i l e pl eadi ngs r ecei ved af t er  t he end of  usual  

busi ness hour s,  so l ong as t hat  di scr et i on i s exer ci sed 

                                                 
30 For  t he r easons st at ed above,  we bel i eve t he br i ght - l i ne 

r ul e of  St .  John adopt ed by t he maj or i t y has t he pot ent i al  t o 
l ead t o bot h i nequi t abl e and undul y har sh r esul t s.  
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r easonabl y and i s wi t hi n t he gui del i nes pr ovi ded by t he 

l egi s l at ur e. 31 

                                                 
31 Jack f ur t her  ar gues t hat  per mi t t i ng t he c l er k of  t he 

c i r cui t  cour t  t o det er mi ne when f i l i ngs ar e " t i mel y"  or  not  i s 
an exer ci se of  j udi c i al  power ,  whi ch i s out si de t he scope of  t he 
mi ni st er i al  and cl er i cal  act s a c i r cui t  cour t  c l er k i s per mi t t ed 
t o exer ci se by st at ut e.   We f i nd t hi s t o be unconvi nci ng.  

Wi sconsi n St at .  § 59. 40( 2)  pr ovi des,  i n par t ,  t hat  t he 
c l er k of  c i r cui t  cour t  shal l  " [ f ] i l e and keep al l  paper s 
pr oper l y deposi t ed wi t h hi m or  her  i n ever y act i on or  pr oceedi ng 
unl ess r equi r ed t o t r ansmi t  t he paper s.  .  .  .  "   Fur t her ,  Wi s.  
St at .  § 59. 20( 3) ( a) ,  whi ch pr ovi des t hat  t he count y boar d i s t o 
gi ve t he count y c l er k an of f i ce t hat  i s  open dur i ng some 
busi ness hour s at  some poi nt  f r om Monday t hr ough Sat ur day,  does 
not  r est r i ct  t hose hour s or  def i ne usual  busi ness hour s.  See 
Gr anado,  228 Wi s.  2d at  802.  

Regar dl ess,  i t  i s  beyond di sput e i n t he i nst ant  case t hat  
Jack f i l ed hi s post ver di ct  mot i on wi t h t he c l er k of  Washbur n 
Count y one day af t er  t he 20- day st at ut or y gui del i ne mandat ed by 
Wi s.  St at .  § 805. 16.   The ci r cui t  cour t  " l oses i t s compet ency t o 
consi der  post ver di ct  mot i ons f i l ed af t er  t he t went y day 
deadl i ne,  unl ess t he cour t  has gr ant ed an ext ens i on wi t hi n t hat  
t i me. "   Ahr ens Cadi l l ac Ol dsmobi l e,  I nc.  v.  Bel ongi a,  151 
Wi s.  2d 763,  767,  445 N. W. 2d 744 ( Ct .  App.  1989) .   See al so 
Har t f or d I ns.  Co.  v.  Wal es,  138 Wi s.  2d 508,  406 N. W. 2d 426 
( 1987)  ( s i mi l ar l y concl udi ng t hat  " t he c i r cui t  cour t  l acked t he 
compet ency t o exer ci se i t s di scr et i on t o deci de t he 
[ post ver di ct ]  mot i ons" ) .   Accor di ngl y,  t he cour t  of  appeal s 
cor r ect l y hel d t hat  t he c i r cui t  cour t  i mpr oper l y consi der ed t he 
mer i t s of  Jack' s t ar dy post ver di ct  mot i on.  

Thi s hol di ng of  t he cour t  of  appeal s di d not ,  however ,  
st r i p Jack of  hi s abi l i t y  t o appeal  hi s t ar dy post ver di ct  
mot i on.   As t hi s cour t  i n Har t f or d expl ai ned,  " [ n] umer ous 
Wi sconsi n cases have hel d t hat  a par t y ' s f ai l ur e t o pr oper l y or  
t i mel y r ai se i ssues i n t he t r i al  cour t  by post ver di ct  mot i ons 
r esul t s onl y i n a wai ver  of  t he oppor t uni t y f or  an appeal  as of  
r i ght  on t hose i ssues.   The r evi ewi ng cour t  does not  l ose 
di scr et i on t o consi der  such i ssues but  may consi der  t hem i n i t s 
di scr et i on. "   Har t f or d I ns. ,  138 Wi s.  2d at  510- 11.   Her e,  t he 
cour t  of  appeal s s i mpl y decl i ned t o do so.  
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¶74 We t her ef or e woul d decl i ne t o adopt  Jack' s pr oposed 

br i ght - l i ne r ul e,  and af f i r m t he or der  of  t he cour t  of  appeal s 

r ei nst at i ng t he puni t i ve damages awar d agai nst  Jack.  

B.   Jay' s Judi c i al  Di ssol ut i on Cl ai m 

¶75 Jay ar gues t hat  t he cour t  of  appeal s er r ed i n hol di ng 

t hat  t he benef i t - est oppel  doct r i ne pr ecl uded Jay f r om appeal i ng 

t he c i r cui t  cour t ' s  concl usi on t hat  he was not  oppr essed as a 

mat t er  of  l aw. 32 

¶76 Whi l e st i l l  a shar ehol der  i n Li nk Snacks,  Jay ar gued 

t o t he c i r cui t  cour t  t hat  he was ent i t l ed t o a buyout  of  hi s 

shar es at  f ai r  val ue on t he basi s of  shar ehol der  oppr essi on,  as 

a r emedy i n l i eu of  j udi c i al  di ssol ut i on under  Wi s.  St at .  

§ 180. 1430.   Wi sconsi n St at .  § 180. 1430 pr ovi des,  i n r el evant  

par t :  
  
The ci r cui t  cour t  .  .  .  may di ssol ve a cor por at i on i n 
a pr oceedi ng:  

                                                 
32 " An al l egat i on of  oppr essi on i s not  a c l ai m f or  r el i ef ,  

but  r at her ,  i s  a l egal  st andar d t o be f ul f i l l ed bef or e a c i r cui t  
cour t  may or der  l i qui dat i on of  a cor por at i on based on t he act s 
of  t hose who cont r ol  i t . "   Reget  v.  Pai ge,  2001 WI  App 73,  ¶23,  
242 Wi s.  2d 278,  626 N. W. 2d 302.   Al t hough " oppr essi on"  i s not  
def i ned i n Wi s.  St at .  § 180. 1430,  we def i ned oppr essi ve conduct  
f or  t he pur poses of  t hi s st at ut e i n Jor gensen:  

[ B] ur densome,  har sh and wr ongf ul  conduct ;  a l ack of  
pr obi t y and f ai r  deal i ng i n t he af f ai r s of  t he company 
t o t he pr ej udi ce of  some of  i t s member s;  or  a v i sual  
depar t ur e f r om t he st andar ds of  f ai r  deal i ng,  and a 
v i ol at i on of  f ai r  pl ay on whi ch ever y shar ehol der  who 
ent r ust s hi s money t o a company i s ent i t l ed t o r el y.  

Jor gensen v.  Wat er  Wor ks,  I nc. , 218 Wi s.  2d 761,  783,  582 
N. W. 2d 98 ( Ct .  App.  1998)  ( quot i ng Baker  v.  Commer ci al  Body 
Bui l der s,  I nc. , 264 Or .  614,  628- 29,  507 P. 2d 387 ( 1973) ) .  
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.  .  .  .   
 
( 2)  By a shar ehol der ,  i f  any of  t he f ol l owi ng i s 
est abl i shed:   
 
.  .  .  .   
 
( b)  That  t he di r ect or s or  t hose i n cont r ol  of  t he 
cor por at i on have act ed,  ar e act i ng or  wi l l  act  i n a 
manner  t hat  i s  i l l egal ,  oppr essi ve,  or  f r audul ent .  

¶77 Dur i ng Phase I I I  of  t he t r i f ur cat ed t r i al ,  t he c i r cui t  

cour t  deni ed Jay' s c l ai m f or  di ssol ut i on under  Wi s.  St at .  

§ 180. 1430 and gr ant ed Li nk Snacks'  mot i on f or  speci f i c  

enf or cement  of  t he Buy- Sel l  Agr eement .   The cour t  t her ef or e 

r equi r ed Jay t o sur r ender  hi s shar es i n Li nk Snacks f or  t hei r  

f ai r  mar ket  val ue of  $19, 400, 000. 33  On June 30,  2009,  Jay 

compl i ed wi t h t he c i r cui t  cour t  or der  gr ant i ng speci f i c  

enf or cement  of  t he Buy- Sel l  Agr eement  and sur r ender ed hi s shar es 

i n Li nk Snacks.  

¶78 The cour t  of  appeal s concl uded t hat ,  under  t he 

benef i t - est oppel  doct r i ne,  Jay wai ved hi s r i ght  t o appeal  t he 

c i r cui t  cour t ' s  j udgment  denyi ng hi s oppr essi on cl ai m under  Wi s.  

St at .  § 180. 1430.  

                                                 
33 As st at ed above,  dur i ng Phase I I I ,  t he par t i es st i pul at ed 

t o t he submi ssi on of  evi dence est abl i shi ng t hat ,  as of  Jul y 31,  
2005,  t he f ai r  val ue of  Jay' s shar es i n Li nk Snacks was 
$31, 800, 000,  and t he f ai r  mar ket  val ue was $19, 400, 000.   The 
Buy- Sel l  Agr eement  pr ovi ded t hat  t he depar t i ng shar ehol der ' s 
shar es wer e t o be appr ai sed on t he l ast  day of  t he mont h 
pr ecedi ng t he shar ehol der ' s depar t ur e f r om t he company.   Jul y 
31,  2005 was t he l ast  day of  t he mont h pr ecedi ng Jay' s depar t ur e 
f r om Li nk Snacks,  and,  accor di ngl y,  was t he dat e Jay' s shar es 
wer e appr ai sed.  
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¶79 The benef i t - est oppel  doct r i ne st at es t hat ,  " [ a] s a 

gener al  r ul e,  .  .  .  i f  a benef i t  r ecei ved i s dependent  upon,  or  

was gr ant ed as a condi t i on of ,  t he or der  or  j udgment  at t acked 

t he par t y ought  not  be per mi t t ed t o car r y on hi s war f ar e. "   

Wyandot t e Chemi cal  Cor p. ,  66 Wi s.  2d at  592.   Consequent l y,  " a 

par t y wai ves hi s r i ght  t o appeal  when he accept s t he f r ui t s of  a 

j udgment  t o whi ch he may not  be ent i t l ed i f  hi s appeal  

succeeds. "   St evens Const r .  Cor p.  v.  Dr aper  Hal l ,  I nc. ,  73 

Wi s.  2d 104,  111,  242 N. W. 2d 893 ( 1976) .   However ,  i f  t he " or der  

or  j udgment  under  whi ch t he per son i s gr ant ed a f avor  ar e 

i ndependent  and separ abl e f r om t hose sought  t o be over t ur ned,  

t hen he may appeal  a r i ght  deni ed i n t he t r i al  cour t . "   

Wyandot t e Chemi cal  Cor p. ,  66 Wi s.  2d at  592.  

¶80 The cour t  of  appeal s r easoned t hat ,  because Jay had 

accept ed payment  f or  hi s shar es i n Li nk Snacks,  Jay wai ved hi s 

r i ght  t o appeal  t he c i r cui t  cour t  j udgment  t hat  gr ant ed Li nk 

Snacks speci f i c  per f or mance of  t he Buy- Sel l  Agr eement  and deni ed 

Jay' s r equest  f or  j udi c i al  di ssol ut i on.   We af f i r m t he cour t  of  

appeal s hol di ng t hat  Jay may not  appeal  t he c i r cui t  cour t ' s  

j udgment  denyi ng Jay' s oppr essi on cl ai m,  but  on di f f er ent  

gr ounds.  

¶81 Li nk Snacks ar gues t hat  Jay,  by sur r ender i ng hi s 

shar es i n Li nk Snacks under  t he Buy- Sel l  Agr eement ,  l ost  hi s 

shar ehol der  st at us.   Consequent l y,  Jay i s no l onger  a Li nk 

Snacks " shar ehol der "  ent i t l ed t o i nvoke Wi s.  St at .  

§ 180. 1430( 2) ( b) .   We agr ee.  
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¶82 Wi sconsi n St at .  § 180. 1430( 2) ( b)  r equi r es t hat  a par t y 

pur sui ng a di ssol ut i on c l ai m be a " shar ehol der . " 34  A 

" shar ehol der "  i s def i ned by t he Wi sconsi n Busi ness Cor por at i on 

Law as " t he per son i n whose name shar es ar e r egi st er ed i n t he 

r ecor ds of  a cor por at i on or  t he benef i c i al  owner  of  shar es t o 

t he ext ent  of  t he r i ght s gr ant ed by a nomi nee cer t i f i cat e on 

f i l e wi t h a cor por at i on. "   § 180. 0103( 14) .  

¶83 On June 30,  2009,  when Jay sur r ender ed hi s shar es i n 

Li nk Snacks under  t he Buy- Sel l  Agr eement ,  he was no l onger  a 

" shar ehol der "  i n Li nk Snacks,  as t hat  t er m i s def i ned by t he 

Wi sconsi n Busi ness Cor por at i on Law. 35  Consequent l y,  Jay no 

l onger  has st andi ng t o mai nt ai n an oppr essi on cl ai m under  Wi s.  

St at .  § 180. 1430( 2) ( b) .  

¶84 Jay does not  di sput e t hat  he i s no l onger  a 

shar ehol der  i n Li nk Snacks.   He cont ends,  however ,  t hat  a par t y,  

by l osi ng shar ehol der  st at us,  does not  l ose i ndi v i dual  c l ai ms 

t hat  have f ul l y accr ued whi l e t he par t y was st i l l  a shar ehol der .   

Jay r el i es on one case,  Not z v.  Ever et t  Smi t h Gr oup,  Lt d. ,  2009 

WI  30,  316 Wi s.  2d 640,  764 N. W. 2d 904,  t o suppor t  hi s ar gument  

                                                 
34 As det ai l ed above,  whet her  Jay has st andi ng t o cont i nue 

t o seek di ssol ut i on of  Li nk Snacks under  Wi s.  St at .  

§ 180. 1430( 2) ( b)  pr esent s an i ssue of  l aw.   Thi s i s a mat t er  of  
st at ut or y i nt er pr et at i on.   The goal  of  st at ut or y i nt er pr et at i on 
i s t o ascer t ai n and gi ve ef f ect  t o t he l egi s l at ur e' s i nt ent .   
Lake Ci t y Cor p.  v.  Ci t y of  Mequon,  207 Wi s.  2d 155,  162,  558 
N. W. 2d 100 ( 1997) .   To achi eve t hi s goal ,  t he cour t  f i r st  
r esor t s t o t he st at ut e' s pl ai n l anguage.   I d.  

35 Wi sconsi n' s busi ness cor por at i on l aw i s encompassed i n 
Wi s.  St at .  Ch.  180 and i s c i t ed t o as " Wi sconsi n Busi ness 
Cor por at i on Law. "   See Wi s.  St at .  § 180. 0101.  
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t hat  he mai nt ai ns st andi ng t o appeal  hi s j udi c i al  di ssol ut i on 

c l ai m.   The hol di ng of  Not z,  however ,  does not  ext end t o Jay' s  

j udi c i al  di ssol ut i on c l ai m and i s t her ef or e i nappl i cabl e t o t he 

i nst ant  case.  

¶85 Not z i nvol ved a mi nor i t y shar ehol der  who br ought  sui t  

agai nst  a maj or i t y shar ehol der ,  among ot her s,  c l ai mi ng t hat  t he 

def endant s had br eached t hei r  f i duci ar y dut i es and had oppr essed 

t he mi nor i t y shar ehol der  under  Wi s.  St at .  § 180. 1430( 2) ( b) .   

I d. ,  ¶10.   The c i r cui t  cour t  i n Not z di smi ssed Not z ' s br each of  

f i duci ar y dut y c l ai ms but  decl i ned t o di smi ss t he j udi c i al  

di ssol ut i on c l ai m based on al l egedl y oppr essi ve conduct .   I d. ,  

¶11.   Bot h par t i es appeal ed t he ci r cui t  cour t ' s  or der ,  and whi l e 

t he appeal  was pendi ng,  t he def endant  cor por at i on i ni t i at ed a 

cash- out  mer ger 36 under  Wi s.  St at .  §§ 180. 1101( 2) ( c)  and 

180. 1103( 3) .   I d. ,  ¶12.   The mer ger  was successf ul  and 

consequent l y st r i pped Not z of  hi s shar ehol der  st at us i n t he 

def endant  cor por at i on.   I d.   The cour t  of  appeal s concl uded t hat  

Not z l ost  st andi ng because he was no l onger  a shar ehol der .   On 

appeal ,  however ,  t hi s cour t  r ever sed t he cour t  of  appeal s and 

concl uded t hat  Not z had not  l ost  st andi ng.   I d. ,  ¶39.  

¶86 Jay ar gues t hat ,  l i ke Not z,  hi s st andi ng t o br i ng a 

j udi c i al  di ssol ut i on c l ai m agai nst  Li nk Snacks vest ed when he 

                                                 
36 A cash- out  mer ger  occur s when " Cor por at i on A,  whi ch hol ds 

a cont r ol l i ng i nt er est  i n Cor por at i on B,  uses i t s cont r ol  t o 
mer ge Cor por at i on B i nt o i t sel f  or  i nt o a whol l y owned 
subsi di ar y,  and t he mi nor i t y shar ehol der s i n Cor por at i on B ar e,  
i n ef f ect ,  f or ced t o sel l  t hei r  st ock. "   19 Am.  Jur .  2d 
Cor por at i ons § 2179.  



No.  2008AP2897   

 

40 
 

i ni t i al l y  made t he j udi c i al  di ssol ut i on c l ai m at  t he c i r cui t  

cour t  l evel .   Jay,  however ,  i gnor es a key di st i nct i on bet ween 

Not z and t he i nst ant  case:  t he quest i on of  st andi ng i n Not z 

cent er ed on Wi s.  St at .  § 180. 1106( 1) ( d) ,  whi ch expr essl y 

di scusses st andi ng i n t he cont ext  of  a cash- out  mer ger .  

¶87 Wi sconsi n St at .  § 180. 1106( 1) ( d) ,  t he st at ut e at  i ssue 

i n Not z,  st at es:  

A c i v i l ,  cr i mi nal ,  admi ni st r at i ve,  or  i nvest i gat or y 
pr oceedi ng pendi ng by or  agai nst  any busi ness ent i t y 
t hat  i s  a par t y  t o t he mer ger  may be cont i nued as i f  
t he mer ger  di d not  occur ,  or  t he sur vi v i ng busi ness 
ent i t y may be subst i t ut ed i n t he pr oceedi ng f or  t he 
busi ness ent i t y whose exi st ence ceased.  

As t he cour t  i n Not z emphasi zed,  t he st at ut e was wr i t t en 

speci f i cal l y t o pr eser ve a c l ai m i n t he event  a par t y was 

st r i pped of  t hei r  st at us as a shar ehol der . 37 

¶88 Unl i ke Not z,  Jay' s shar ehol der  st at us was not  l ost  

because maj or i t y shar ehol der s compl et ed a cash- out  mer ger .   

Wi sconsi n St at .  § 180. 1106( 1) ( d) ,  whi ch pr eser ves a pl ai nt i f f ' s  

st andi ng i n such a s i t uat i on,  i s  t her ef or e i nappl i cabl e.   The 

appl i cabl e st at ut e i n t he i nst ant  case i s Wi s.  St at .  

§ 180. 1430( 2) ( b) ,  whi ch expr essl y r equi r es t hat  a par t y be a 

                                                 
37 The st at ut or y l anguage of  Wi s.  St at .  § 180. 1106( 1) ( d) ,  

whi ch per mi t s t he shar ehol der ' s st at us as a shar ehol der  t o vest  
once sui t  has been br ought  agai nst  t he def endant  busi ness 
ent i t y,  i s  consi st ent  wi t h al l  ot her  st at e j ur i sdi ct i ons.  As we 
have not ed i n ot her  cases const r ui ng Wi s.  St at .  § 180. 1106,  t hi s 
pr ovi s i on i s based on Model  Busi ness Cor por at i on Act  § 11. 07,  
" Ef f ect  of  Mer ger  or  Shar e Exchange. "   See gener al l y Model  Bus.  
Cor p.  Act  Ann.  § 11. 07 cmt .  ( 4t h ed.  2008)  ( St at ut es)  ( l i s t i ng 
al l  f i f t y  st at es as havi ng adopt ed t hi s r ul e under  t he Model  
Busi ness Cor por at i on Act ) .  
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" shar ehol der "  i n or der  t o br i ng a c l ai m agai nst  a busi ness 

ent i t y f or  j udi c i al  di ssol ut i on.   Not hi ng i n t he st at ut or y  

l anguage of  § 180. 1430( 2) ( b)  i ndi cat es a l egi s l at i ve i nt ent  t o 

al l ow a non- shar ehol der  t o br i ng a c l ai m f or  j udi c i al  

di ssol ut i on.   

¶89 I nt er pr et i ng Wi s.  St at .  § 180. 1430 t o r equi r e a 

pl ai nt i f f  t o be a shar ehol der  i n or der  t o br i ng a j udi c i al  

di ssol ut i on c l ai m i s not  onl y a st r ai ght f or war d r eadi ng of  t he 

st at ut e' s pl ai n l anguage;  i t  i s  al so t he l ogi cal  i nt er pr et at i on 

gi ven t he st at ut e' s pur pose.   A shar ehol der  oppr essi on cl ai m i s,  

by def i ni t i on,  a c l ai m br ought  by an i ndi v i dual  shar ehol der  i n 

hi s or  her  capaci t y as shar ehol der  f or  i nj ur y done t o hi s 

i ndi v i dual  i nt er est s t hat  ar i se out  of  hi s or  her  shar e 

owner shi p.  

¶90 The pur pose of  a shar ehol der  oppr essi on cl ai m i s t o 

pr ovi de a met hod of  r ecour se t o mi nor i t y shar ehol der s who ar e 

subj ect  t o " bur densome,  har sh,  and wr ongf ul  conduct "  at  t he 

hands of  t he maj or i t y shar ehol der .   By f or c i ng a cor por at i on t o 

di ssol ve,  i t  enabl es a mi nor i t y shar ehol der  t o obt ai n val ue f or  

t hei r  shar es.   I t  i s  cont r ar y t o r eason t hat  a par t y coul d 

asser t  a c l ai m f or  j udi c i al  di ssol ut i on——an ext r eme r emedy 

wher ei n mi nor i t y  shar ehol der s may obt ai n val ue f or  t hei r  shar es—

—f or  a company i n whi ch t he par t y owns no shar es.  

¶91 Jay ar gues t hat  he was st r i pped of  hi s shar ehol der  

st at us because of  t he or der  i ssued by t he c i r cui t  cour t  gr ant i ng 

speci f i c  enf or cement  of  t he Buy- Sel l  Agr eement ,  and t hat  he 

never  i nt ended t o l ose hi s r i ght  t o appeal  hi s oppr essi on cl ai m.   
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The r ecor d suppor t s Jay' s ar gument  t hat  he i nt ended t o mai nt ai n 

hi s r i ght  t o appeal  hi s j udi ci al  di ssol ut i on c l ai m f or  t he 

al l egedl y oppr essi ve conduct  he suf f er ed as a mi nor i t y 

shar ehol der  i n Li nk Snacks.  

¶92 I n t he i nst ant  case,  however ,  Jay' s i nt ent i on t o 

mai nt ai n st andi ng t o appeal  t he c i r cui t  cour t ' s  j udgment  denyi ng 

hi s oppr essi on cl ai m i s i r r el evant .   Once Jay t r ansf er r ed hi s 

shar es t o Li nk Snacks under  t he Buy- Sel l  Agr eement ,  Jay l ost  hi s 

st at us as a shar ehol der  i n Li nk Snacks,  and consequent l y l ost  

st andi ng t o br i ng a j udi c i al  di ssol ut i on c l ai m under  Wi s.  St at .  

§ 180. 1430.   Jay' s i nt ent i on t o mai nt ai n st andi ng does not  t r ump 

t he cl ear  st at ut or y l anguage of  § 180. 1430,  whi ch r equi r es a 

pl ai nt i f f  t o be a shar ehol der  i n or der  t o br i ng a j udi c i al  

di ssol ut i on c l ai m.  

¶93 The ci r cui t  cour t  concl uded i n Phase I I I  of  t he 

t r i f ur cat ed t r i al  t hat  Jay had not ,  as a mat t er  of  l aw,  been 

oppr essed by t he maj or i t y shar ehol der s i n Li nk Snacks.   Havi ng 

r eached t he concl usi on t hat  Jay was not  oppr essed,  t he c i r cui t  

cour t  gr ant ed speci f i c  enf or cement  of  t he Buy- Sel l  Agr eement .   

Under  t he t er ms of  t he Buy- Sel l  Agr eement ,  Jay sur r ender ed hi s 

shar es i n Li nk Snacks f or  t he appr ai sed f ai r  mar ket  val ue of  t he 

shar es.   Jay never  ar gued t hat  t he Buy- Sel l  Agr eement  was not  a 

val i d,  enf or ceabl e agr eement .   I nst ead,  Jay' s oppr essi on 

ar gument  has cent er ed on bei ng subj ect  t o " bur densome,  har sh,  

and wr ongf ul  conduct "  t hat  ef f ect i vel y " squeezed"  Jay out  of  

Li nk Snacks,  t her eby i mpr oper l y t r i gger i ng t he Buy- Sel l  

Agr eement .   Havi ng been al l egedl y " squeezed"  out  of  t he company,  
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Jay seeks,  under  t he j udi c i al  di ssol ut i on st at ut e,  t he 

di f f er ence bet ween t he f ai r  val ue of  hi s shar es i n Li nk Snacks——

whi ch he ar gues i s a wi del y accept ed damages r emedy i n j udi c i al  

di ssol ut i on cases——and t he f ai r  mar ket  val ue of  hi s shar es i n 

Li nk Snacks,  whi ch Jay i s owed under  t he t er ms of  t he Buy- Sel l  

Agr eement .  

¶94 Jay' s t heor y of  damages f or  hi s  oppr essi on cl ai m under  

Wi s.  St at .  § 180. 1430 i s wel l  ar t i cul at ed,  but  t he j udi c i al  

di ssol ut i on st at ut e s i mpl y i s not  t he pr oper  vehi c l e i n whi ch t o 

br i ng hi s c l ai m.   Jay i s no l onger  a shar ehol der  i n Li nk Snacks.   

Wi sconsi n St at .  § 180. 1430( 2) ( b)  i s a j udi c i al  di ssol ut i on 

st at ut e wher ei n shar ehol der s may move t o di ssol ve a busi ness 

ent i t y when t hey have been subj ect  t o oppr essi ve conduct .   We 

t her ef or e concl ude t hat  Jay does not  have st andi ng t o appeal  hi s 

oppr essi on cl ai m under  § 180. 1430( 2) ( b) .  

C.   Jay' s Fi duci ar y Dut y Damages Ar gument  

¶95 Jay next  ar gues t hat  t he cour t  of  appeal s er r ed i n 

hol di ng t hat  Jay,  under  t he benef i t - est oppel  doct r i ne,  wai ved 

hi s r i ght  t o appeal  t he c i r cui t  cour t ' s  deci s i on t o l i mi t  t he 

evi dence Jay coul d pr esent  r egar di ng hi s t heor y of  damages 

r el at i ng t o hi s br each of  f i duci ar y dut y c l ai ms agai nst  Jack and 
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Tr oy. 38  The cour t  of  appeal s deni ed Jay' s appeal  r el at i ng t o hi s 

f i duci ar y dut y damages t heor y f or  t he same r eason i t  deni ed hi s 

oppr essi on cl ai m,  r el y i ng on t he pr i nci pl e t hat  " a par t y wai ves 

hi s r i ght  t o appeal  when he accept s t he f r ui t s of  a j udgment  t o 

whi ch he may not  be ent i t l ed i f  hi s appeal  succeeds. "   St evens 

Const r .  Cor p. ,  73 Wi s.  2d at  111.  

¶96 The cour t  of  appeal s r easoned t hat  Jay coul d not  

pr evai l  on hi s appeal  of  t he c i r cui t  cour t ' s  deci s i on t o l i mi t  

t he evi dence Jay coul d pr esent  r egar di ng hi s f i duci ar y dut y 

damages t heor y r el at i ng t o hi s br each of  f i duci ar y dut y c l ai ms 

agai nst  Jack and Tr oy unl ess speci f i c  enf or cement  of  t he Buy-

Sel l  Agr eement  was r ever sed.   Ther ef or e,  because Jay al r eady 

accept ed payment s under  t he Buy- Sel l  Agr eement ,  he wai ved hi s 

r i ght  t o appeal  t he c i r cui t  cour t ' s  deci s i on t o l i mi t  t he 

evi dence Jay coul d pr esent  r egar di ng hi s t heor y of  damages 

r el at i ng t o hi s br each of  f i duci ar y dut y c l ai ms agai nst  Jack and 

Tr oy under  t he benef i t - est oppel  doct r i ne.  

¶97 We concl ude t he cour t  of  appeal s er r ed i n di smi ssi ng 

Jay' s appeal  of  t he c i r cui t  cour t ' s  deci s i on t o l i mi t  t he 

evi dence Jay coul d pr esent  r egar di ng hi s f i duci ar y dut y damages 

                                                 
38 On Januar y 11,  2011,  and June 16,  2011,  Li nk Snacks 

submi t t ed l et t er s t o t hi s cour t  wi t h suppl ement al  i nf or mat i on 
r el at ed t o Jay' s accept ance of  benef i t s under  t he Buy- Sel l  
Agr eement .   On Januar y 14,  2011,  and June 20,  2011,  Jay 
submi t t ed l et t er s i n r esponse.   For  t he r easons set  f or t h bel ow,  
we ar e not  per suaded by Li nk Snack' s ar gument  t hat  Jay i s bar r ed 
f r om r ai s i ng hi s br each of  f i duci ar y dut y ar gument  because he 
accept ed benef i t s under  t he Buy- Sel l  Agr eement .  Accor di ngl y,  
t hese post - ar gument  submi ssi ons need not  be addr essed.  
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t heor y r el at i ng t o hi s br each of  f i duci ar y dut y c l ai ms agai nst  

Jack and Tr oy on t he basi s of  t he benef i t - est oppel  doct r i ne.   I n 

or der  t o f ul l y  ar t i cul at e why t he cour t  of  appeal s er r ed i n i t s 

deci s i on t o di smi ss Jay' s appeal ,  i t  i s  necessar y t o expl ai n 

Jay' s t heor y of  damages r el at i ng t o hi s br each of  f i duci ar y dut y 

c l ai ms agai nst  Jack and Tr oy i n mor e det ai l .  

¶98 Dur i ng Phase I I  of  t he t r i f ur cat ed t r i al ,  t he j ur y 

f ound t hat  Jack and Tr oy br eached f i duci ar y dut i es owed t o Jay 

as a mi nor i t y shar ehol der .   As damages f or  Jack' s and Tr oy' s 

br each of  f i duci ar y dut i es,  Jay sought  t he di f f er ence bet ween 

t he f ai r  val ue of  Jay' s shar es and t he f ai r  mar ket  val ue of  

Jay' s shar es.   Jay ar gues t hat  t he di f f er ence bet ween t he f ai r  

val ue and t he f ai r  mar ket  val ue of  hi s shar es i s a wel l -

est abl i shed t heor y of  damages i n br each of  f i duc i ar y dut y cases 

and woul d ef f ect i vel y di sgor ge any pr of i t  t hat  Jack and Tr oy 

obt ai ned by t hei r  t or t i ous conduct .  

¶99 The ci r cui t  cour t  di sagr eed wi t h Jay,  and decl i ned t o 

i nt r oduce Jay' s t heor y of  damages t o t he j ur y. 39  On appeal ,  t he 

                                                 
39 I n pr et r i al  and t r i al  r ul i ngs,  t he c i r cui t  cour t  deni ed 

Jay' s r equest  t o pr esent  evi dence t o t he j ur y i n suppor t  of  
Jay' s f i duci ar y dut y damages t heor y.   The ci r cui t  cour t  
pr ecl uded Jay f r om of f er i ng evi dence on t he f ai r  val ue of  hi s 
shar es i n Li nk Snacks and al so r ej ect ed Jay' s pr oposed damages 
i nst r uct i on.  

The ci r cui t  cour t  r easoned t hat  any er r or  i n excl udi ng 
Jay' s f i duci ar y dut y damages t heor y f r om t he j ur y was har ml ess:  
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cour t  of  appeal s di d not  r each t he subst ant i ve i ssue of  whet her  

t he c i r cui t  cour t  er r ed i n not  accept i ng Jay' s t heor y of  damages 

because i t  concl uded Jay had wai ved hi s r i ght  t o appeal  under  

t he benef i t - est oppel  doct r i ne.  

¶100 As not ed above,  t he benef i t - est oppel  doct r i ne hol ds 

t hat  " an appel l ant  i s  not  per mi t t ed t o t ake an appeal  when he 

vol unt ar i l y  accept s a benef i t  whi ch i s dependent  upon t hat  par t  

of  t he or der  or  j udgment  whi ch he at t acks on appeal . "   I d.  at  

110.  

¶101 Her e,  t he benef i t s t hat  Jay has accept ed under  t he 

Buy- Sel l  Agr eement  ar e not ——i n any concei vabl e way——dependent  on 

t he quest i on of  whet her  t he c i r cui t  cour t  er r ed i n l i mi t i ng t he 

evi dence Jay coul d pr esent  r egar di ng hi s t heor y of  damages 

r el at i ng t o hi s br each of  f i duci ar y dut y c l ai ms agai nst  Jack and 

Tr oy.   For  one,  Jay i s not  appeal i ng t he speci f i c  enf or cement  of  

t he Buy- Sel l  Agr eement  under  whi ch Jay has r ecei ved payment s f or  

hi s shar es i n Li nk Snacks.   Under  no scenar i o coul d t he payment s  

t hat  Jay has r ecei ved under  t he Buy- Sel l  Agr eement  be put  i n 

                                                                                                                                                             
I f  t he j ur y f i nds a br each of  f i duci ar y dut y,  such a 
f i ndi ng by necessi t y pr obabl y r equi r es a f i ndi ng by 
t he Cour t  t hat  oppr essi on occur r ed,  t hus ent i t l i ng Jay 
t o f ul l  val ue as hi s r emedy.  At  l east  t hat ' s what  
appear s t o be t he i mpl i cat i on f r om bot h t he case l aw 
and t he ot her  pr of essi onal  mat er i al s t he Cour t  has 
r ead.  

The ci r cui t  cour t  concl uded t hat  Jay was l i mi t ed t o seeki ng 
as damages any di mi nut i on i n t he val ue of  hi s shar es t hat  he 
coul d pr ove wer e caused by Jack and Tr oy' s t or t i ous conduct ,  
pl us any " per ks"  t hat  Jack and Tr oy r ecei ved but  t hat  Jay was 
deni ed.  



No.  2008AP2897   

 

47 
 

j eopar dy by pur sui ng hi s appeal  of  t he c i r cui t  cour t ' s  deci s i on 

t o l i mi t  t he evi dence Jay coul d pr esent  r egar di ng hi s t heor y of  

damages r el at i ng t o hi s br each of  f i duci ar y dut y  c l ai ms agai nst  

Jack and Tr oy.   And as t hi s cour t  expl ai ned i n St evens 

Const r uct i on,  " [ a] s l ong as t he par t y accept i ng money has not  

put  hi s r i ght  t o t hat  money i n j eopar dy i n hi s own appeal ,  t her e 

i s no wai ver  .  .  .  . "   I d.  at  111.  

¶102 Fur t her ,  Jay' s f i duci ar y dut y damages ar gument  

i nvol ves what  Jack and Tr oy al l egedl y owe Jay i n t or t  damages.   

The speci f i c  enf or cement  of  t he Buy- Sel l  Agr eement ,  whi ch i s not  

even bei ng chal l enged on appeal ,  i nvol ves what  Li nk Snacks 

cont r act ual l y owes Jay under  t he Buy- Sel l  Agr eement .   Put  

s i mpl y,  Jay' s appeal  of  t he c i r cui t  cour t ' s  deci s i on t o l i mi t  

t he evi dence Jay coul d pr esent  r egar di ng hi s t heor y of  damages 

r el at i ng t o hi s br each of  f i duci ar y dut y c l ai ms agai nst  Jack and 

Tr oy and t he speci f i c  per f or mance of  t he Buy- Sel l  Agr eement ——t he 

enf or cement  of  whi ch Jay i s not  appeal i ng——ar e di f f er ent  c l ai ms 

i nvol v i ng di f f er ent  par t i es. 40  Ther ef or e,  i f  Jay was successf ul  

i n hi s appeal  of  t he c i r cui t  cour t ' s  deci s i on t o l i mi t  t he 

evi dence Jay coul d pr esent  r egar di ng hi s f i duci ar y dut y damages 

t heor y r el at i ng t o hi s br each of  f i duci ar y dut y c l ai ms agai nst  

Jack and Tr oy,  t he benef i t s he has accept ed under  t he Buy- Sel l  

Agr eement  woul d,  wi t hout  quest i on,  r emai n unt ouched.   

                                                 
40 See,  e. g. ,  Ri l ey v.  Lawson,  210 Wi s.  2d 478,  489,  565 

N. W. 2d 266 ( Ct .  App.  1997)  ( hol di ng t hat  t he appeal  of  c l ai ms 
i nvol v i ng di f f er ent  def endant s coul d pr oceed because t hey di d 
not  chal l enge t he j udgment  r el at i ng t o t he benef i t ) .  
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Consequent l y,  t he benef i t - est oppel  doct r i ne i s i nappl i cabl e t o 

Jay' s appeal  of  t he c i r cui t  cour t ' s  deci s i on t o l i mi t  t he 

evi dence Jay coul d pr esent  r egar di ng hi s t heor y of  damages 

r el at i ng t o hi s br each of  f i duci ar y dut y c l ai ms agai nst  Jack and 

Tr oy.  

¶103 We t her ef or e r ever se and r emand t o t he cour t  of  

appeal s t o deci de Jay' s appeal  of  t he c i r cui t  cour t ' s  deci s i on 

t o l i mi t  t he evi dence Jay coul d pr esent  r egar di ng hi s t heor y of  

damages r el at i ng t o hi s br each of  f i duci ar y dut y  c l ai ms agai nst  

Jack and Tr oy. 41 

                                                 
41 Just i ce Zi egl er ' s concur r ence not es t hat  t he c i r cui t  

cour t  was st at ut or i l y  r equi r ed,  pur suant  t o Wi s.  St at .  
§ 805. 15( 6) ,  t o or der  a new t r i al  because nei t her  Jay,  Li nk 
Snacks,  nor  L. S. I .  accept ed t he ci r cui t  cour t ' s  r educt i on of  t he 
puni t i ve damages t he j ur y awar ded each of  t hem.  

Wi sconsi n St at .  § 805. 15( 6)  pr ovi des:  

I f  a t r i al  cour t  det er mi nes t hat  a ver di ct  i s  
excessi ve or  i nadequat e .  .  .  t he cour t  shal l  
det er mi ne t he amount  whi ch as a mat t er  of  l aw i s 
r easonabl e,  and shal l  or der  a new t r i al  on t he i ssue 
of  damages,  unl ess wi t hi n 10 days t he par t y t o whom 
t he opt i on i s of f er ed el ect s t o accept  j udgment  i n t he 
changed amount .  

We acknowl edge t hat  t he unambi guous l anguage of  Wi s.  St at .  
§ 805. 15( 6)  r equi r ed t he ci r cui t  cour t  t o gr ant  t he par t i es " t he 
opt i on of  r emi t t i ng t he excess over  and above such sum as t he 
cour t  [ had]  det er mi ne[ d]  [ was]  t he r easonabl e amount  
of  .  .  .  damages,  or  of  havi ng a new t r i al  on t he i ssue of  
damages. "   Power s v.  Al l st at e I ns.  Co. ,  10 Wi s.  2d 78,  92,  102 
N. W. 2d 393 ( 1960)  ( subsequent l y codi f i ed i n Wi s.  St at .  
§ 805. 15( 6) ) .   Pr i or  t o announci ng i t s deci s i on t o r emi t  t he 
puni t i ve damages agai nst  Jay and Jack,  t he c i r cui t  cour t  not ed 
i t  was " r un[ ni ng]  a consi der abl e r i sk"  by doi ng so.   The r ecor d 
i s s i l ent  as t o what  speci f i c  r i sk t he c i r cui t  cour t  per cei ved 
i t  was t aki ng.  
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V.   CONCLUSI ON 

¶104 Accor di ngl y,  we hol d t he f ol l owi ng:  

( 1)  The ci r cui t  cour t  er r ed i n r emi t t i ng t he awar d of  

puni t i ve damages agai nst  Jack.   The ci r cui t  cour t ' s  r el i ance on 

Tr eadway i n consi der i ng Jack' s  t ar dy post ver di ct  mot i on was 

mi spl aced.   Tr eadway does not  appl y t o mul t i - phase ci v i l  

act i ons,  such as t he i nst ant  case.   Fur t her ,  we woul d decl i ne t o 

                                                                                                                                                             
Al t hough t he pr eci se nat ur e of  t he c i r cui t  cour t ' s 

per cept i ons ar e unknown t o us,  we can say wi t h cer t ai nt y t hat  we 
shar e i t s gener al  obser vat i on t hat  i t  t ook a consi der abl e r i sk 
when i t  or der ed a r educt i on i n t he r espect i ve par t i es '  puni t i ve 
damages awar ds wi t hout  s i mul t aneousl y pr ovi di ng t hem wi t h t he 
opt i on of  a new t r i al .   Speci f i cal l y,  t he r i sk t he c i r cui t  cour t  
t ook was t hat  one or  mor e of  t he par t i es woul d seek appel l at e 
r el i ef  f r om t he ci r cui t  cour t ' s  f ai l ur e t o of f er  t he opt i on of  a 
new t r i al  on t he i ssue of  damages and t hat  such a new t r i al  
woul d be or der ed.   Thi s,  however ,  t he par t i es di d not  do.  

That  bei ng sai d,  i t  woul d not  be appr opr i at e f or  us t o 
or der  a new t r i al .   Fi r st ,  no par t y asked t he ci r cui t  cour t  t o 
r econsi der  i t s f ai l ur e t o compl y wi t h Wi s.  St at .  § 805. 15( 6) .   
Second,  no par t y r equest ed t he cour t  of  appeal s t o di r ect  t he 
c i r cui t  cour t  t o or der  a new t r i al  pur suant  t o § 805. 15( 6) .   
Fi nal l y,  no par t y has made t he ar gument  t o us t hat  t hey ar e 
ent i t l ed t o a new t r i al  on t he i ssue of  damages pur suant  t o 
§ 805. 15( 6) .  

We t hi nk i t  mor e pr udent  t o f ol l ow our  l ong- st andi ng 
pr act i ce of  r ef r ai ni ng f r om t aki ng up i ssues whi ch have been 
nei t her  pr esent ed nor  ar gued bef or e us,  and accor di ngl y,  do not  
r emand t o t he c i r cui t  cour t  f or  a new t r i al  on t he i ssue of  
damages.   See Dai r y l and Gr eyhound Par k,  I nc.  v.  Doyl e,  2006 WI  
107,  ¶335,  295 Wi s.  2d 1,  719 N. W. 2d 408 ( Roggensack,  J. ,  
concur r i ng i n par t ,  di ssent i ng i n par t )  ( " As var i ous member s of  
t hi s cour t  have sai d,  we shoul d not  ' r each out  and deci de 
i ssues'  t hat  wer e not  pr esent ed t o t he cour t  by t he par t i es" ) .   
See al so Bar t l ey v.  Thompson,  198 Wi s.  2d 323,  341- 42 n. 10,  542 
N. W. 2d 227 ( Ct .  App.  1995)  ( hol di ng t hat  t he cour t  wi l l  not  
consi der  an i ssue t hat  t he par t i es f ai l ed t o devel op) .  
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ext end t he br i ght - l i ne r ul e of  St .  John' s Home i n or der  t o l i mi t  

t he di scr et i on of  t he c l er k of  c i r cui t  cour t  i n accept i ng 

pl eadi ngs r ecei ved af t er  usual  busi ness hour s.   Accor di ngl y,  we 

af f i r m t he cour t  of  appeal s i n i t s concl usi on t he ci r cui t  cour t  

i mpr oper l y consi der ed Jack' s post ver di ct  mot i on.  

( 2)  The cour t  of  appeal s pr oper l y r ej ect ed Jay' s  oppr essi on 

cl ai m under  Wi s.  St at .  § 180. 1430( 2) ( b) .   We do not  addr ess,  

however ,  whet her  Jay wai ved hi s r i ght  t o br i ng hi s oppr essi on 

cl ai m under  t he benef i t - est oppel  doct r i ne because we concl ude he 

does not  have st andi ng t o appeal  hi s oppr essi on cl ai m under  Wi s.  

St at .  § 180. 1430( 2) ( b) .   The st at ut or y l anguage of  Wi s.  St at .  

§ 180. 1430( 2) ( b)  c l ear l y st at es t hat  a par t y must  be a 

" shar ehol der "  i n or der  t o seek j udi c i al  di ssol ut i on of  a 

cor por at i on.   Jay l ost  hi s st at us as a shar ehol der  i n Li nk 

Snacks when he sur r ender ed hi s shar es under  t he Buy- Sel l  

Agr eement .   Ther ef or e,  we af f i r m t he cour t  of  appeal s on t hi s 

i ssue,  but  on di f f er ent  gr ounds.  

( 3)  Jay di d not ,  under  t he benef i t - est oppel  doct r i ne,  wai ve 

hi s r i ght  t o appeal  t he c i r cui t  cour t ' s  deci s i on t o l i mi t  t he 

evi dence Jay coul d pr esent  r egar di ng hi s t heor y of  damages 

r el at i ng t o hi s br each of  f i duci ar y dut y c l ai ms agai nst  Jack and 

Tr oy.   The cont r act ual  obl i gat i ons set  f or t h i n t he Buy- Sel l  

Agr eement ,  whi ch wer e enf or ced by t he c i r cui t  cour t ,  woul d not  

be af f ect ed i f  Jay,  on appeal ,  was successf ul  i n ar gui ng t hat  

t he c i r cui t  cour t  er r ed i n l i mi t i ng t he evi dence Jay coul d 

pr esent  r egar di ng hi s t heor y of  damages r el at i ng t o hi s br each 

of  f i duci ar y dut y c l ai ms agai nst  Jack and Tr oy.   Consequent l y,  



No.  2008AP2897   

 

51 
 

t he benef i t - est oppel  doct r i ne i s  i nappl i cabl e t o Jay' s appeal  of  

t he c i r cui t  cour t ' s  deci s i on t o l i mi t  t he evi dence Jay coul d 

pr esent  r egar di ng hi s f i duci ar y dut y damages t heor y r el at i ng t o 

hi s br each of  f i duci ar y dut y c l ai ms agai nst  Jack and Tr oy.   We 

t her ef or e r ever se and r emand t o t he cour t  of  appeal s t o deci de 

whet her  t he c i r cui t  cour t  er r ed i n l i mi t i ng t he evi dence Jay 

coul d pr esent  r egar di ng hi s t heor y of  damages r el at i ng t o hi s 

br each of  f i duci ar y dut y c l ai ms agai nst  Jack and Tr oy.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med i n par t ,  r ever sed i n par t ,  and cause r emanded.  
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¶105 ANN WALSH BRADLEY,  J.    (concurring).  I  agr ee wi t h 

t he maj or i t y t hat  t he c i r cui t  cour t  i mpr oper l y consi der ed Jack' s  

unt i mel y mot i on af t er  ver di ct ,  t hat  Jay may no l onger  mai nt ai n a 

c l ai m f or  j udi c i al  di ssol ut i on,  and t hat  benef i t - est oppel  

doct r i ne does not  pr ecl ude Jay f r om appeal i ng t he c i r cui t  

cour t ' s  deci s i on t o l i mi t  t he evi dence he coul d pr esent  i n 

suppor t  of  hi s br each of  f i duci ar y dut y c l ai ms.     

¶106 For  t he r easons set  f or t h i n Just i ce Zi egl er ' s  

concur r ence,  I  j oi n her  concl usi on t hat  t he cour t  shoul d 

over r ul e Gr anado v.  Sent r y I nsur ance,  228 Wi s.  2d 794,  599 

N. W. 2d 62 ( 1999)  and pr ospect i vel y appl y t he br i ght - l i ne r ul e 

ar t i cul at ed i n St .  John' s Home of  Mi l waukee v.  Cont i nent al  

Casual t y Co. ,  150 Wi s.  2d 37,  441 N. W. 2d 219 ( 1989) ,  t o c i r cui t  

cour t  c l er ks.    

¶107 I  do not  j oi n Just i ce Zi egl er ' s concur r ence because I  

woul d not  addr ess t he appl i cabi l i t y  of  Wi s.  St at .  § 805. 15( 6) .   

See Just i ce Zi egl er ' s concur r ence,  ¶140.   Nei t her  par t y 

addr essed t he appl i cabi l i t y  of  t hat  st at ut e i n hi s ar gument  t o 

t hi s cour t .   Accor di ngl y,  I  r espect f ul l y concur  i n t he mandat e.        

¶108 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s concur r ence.    
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¶109 ANNETTE KI NGSLAND ZI EGLER,  J.    (concurring).  I  j oi n 

t he concl usi ons of  t he maj or i t y opi ni on,  namel y t hat  ( 1)  t he 

c i r cui t  cour t  i mpr oper l y consi der ed Jack Li nk' s unt i mel y mot i on 

af t er  ver di ct ;  ( 2)  Jay Li nk does not  have st andi ng t o appeal  hi s  

oppr essi on cl ai m under  Wi s.  St at .  § 180. 1340( 2) ( b) ;  and ( 3)  Jay 

di d not  wai ve hi s r i ght  t o appeal  f r om t he ci r cui t  cour t ' s  or der  

t hat  pr ecl uded hi m f r om i nt r oduci ng t o t he j ur y hi s t heor y of  

damages f or  br each of  f i duci ar y dut y.   See maj or i t y op. ,  ¶11.  

¶110 As t o t he f i r st  i ssue,  however ,  I  wr i t e separ at el y and 

concur  because I  bel i eve t hi s  case under scor es t he di spar at e 

t r eat ment  t hat  can r esul t  under  t he cour t  of  appeal s '  r at i onal e 

i n Gr anado v.  Sent r y I nsur ance,  228 Wi s.  2d 794,  599 N. W. 2d 62 

( Ct .  App.  1999) .   Unl i ke t he maj or i t y,  I  woul d over r ul e Gr anado 

and,  i n t he f ut ur e,  appl y t he br i ght - l i ne r ul e ar t i cul at ed i n 

St .  John' s Home of  Mi l waukee v.  Cont i nent al  Casual t y Co. ,  150 

Wi s.  2d 37,  441 N. W. 2d 219 ( 1989) ,  t o t he c l er ks of  c i r cui t  

cour t . 1  A c l er k of  c i r cui t  cour t  has t he di scr et i onar y aut hor i t y 

t o accept  paper s af t er - hour s but  cannot  exer ci se t he j udi c i al  

                                                 
1 I n l i ght  of  t he f act  t hat  Gr anado v.  Sent r y I nsur ance,  228 

Wi s.  2d 794,  599 N. W. 2d 62 ( Ct .  App.  1999) ,  i s  a publ i shed 
deci s i on and t hat  i n t he past  c l er ks of  c i r cui t  cour t  have f i l ed 
paper s r ecei ved af t er  t he nor mal  busi ness hour s,  I  concur  wi t h 
t he maj or i t y ' s hol di ng i n t he i nst ant  case.   See St .  John' s Home 
of  Mi l waukee v.  Cont ' l  Cas.  Co. ,  150 Wi s.  2d 37,  43- 44,  441 
N. W. 2d 219 ( 1989) .   For  f ut ur e cases,  however ,  I  woul d appl y t he 
br i ght - l i ne r ul e i n St .  John' s Home t o c l er ks of  c i r cui t  cour t .  

Chi ef  Just i ce Shi r l ey S.  Abr ahamson,  Just i ce Ann Wal sh 
Br adl ey,  Just i ce N.  Pat r i ck Cr ooks,  and I  over r ul e Gr anado.   
Accor di ngl y,  t he maj or i t y of  t hi s cour t  hol ds t hat  Gr anado i s 
over r ul ed and t he br i ght - l i ne r ul e i n St .  John' s Home 
pr ospect i vel y appl i es t o c l er ks of  c i r cui t  cour t .  
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power  t o det er mi ne whet her  such paper s wer e t i mel y f i l ed.   

Rat her ,  even i f  paper s ar e somehow del i ver ed t o t he c l er k af t er -

hour s,  t he c l er k  shoul d t r eat  t he paper s as havi ng been f i l ed on 

t he f ol l owi ng busi ness day.  

¶111 A cl er k of  c i r cui t  cour t  shoul d st r i ve t o t r eat  al l  

l i t i gant s t he same.   When access t o t he c l er k,  r at her  t han 

cour t house hour s,  i s  det er mi nat i ve of  whet her  paper s ar e t i mel y 

f i l ed and t hus can be consi der ed by t he c i r cui t  cour t  j udge,  t he 

r esul t  i s  unequal  t r eat ment  under  t he l aw.   Equal  t r eat ment  

under  t he l aw i s f undament al  t o our  syst em of  j ust i ce,  and I  

cannot  suppor t  a pr act i ce t hat  oper at es ot her wi se.  

I .  PROCEDURAL HI STORY 

¶112 To expl ai n my posi t i on,  i t  i s  necessar y t o f i r st  

r ecount  cer t ai n aspect s of  t hi s case' s pr ocedur al  hi st or y.  

¶113 On Jul y 9,  2008,  af t er  a s i x- week t r i al ,  a j ur y f ound,  

i nt er  al i a,  t hat  Jack br eached hi s f i duci ar y dut i es t o Jay and 

t hat  Jay br eached hi s f i duci ar y dut i es t o Li nk Snacks,  I nc.  

( Li nk Snacks)  and t o L. S. I . ,  I nc.  ( L. S. I . ) . 2   

¶114 To compensat e Jay f or  t he damage caused by Jack' s 

br each of  f i duci ar y dut i es,  t he j ur y awar ded Jay $736, 000.   I n 

addi t i on,  upon f i ndi ng t hat  Jack act ed mal i c i ous l y t owar d Jay,  

t he j ur y awar ded Jay $5, 000, 000 i n puni t i ve damages.  

¶115 At  t he same t i me,  t o compensat e Li nk Snacks and L. S. I .  

f or  t he damage caused by Jay' s br each of  f i duci ar y dut i es,  t he 

j ur y awar ded each company $1.   I n addi t i on,  upon f i ndi ng t hat  

                                                 
2 Li nk Snacks was t hen owned by Jack,  Tr oy,  and Jay Li nk,  

and L. S. I .  was t hen owned by Tr oy and Jay Li nk.  
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Jay act ed mal i c i ousl y t owar d Li nk Snacks and L. S. I . ,  t he j ur y 

assessed a t ot al  of  $5, 000, 000 i n puni t i ve damages agai nst  Jay——

$3, 500, 000 t o be pai d t o Li nk Snacks and $1, 500, 000 t o be pai d 

t o L. S. I .  

¶116 Consequent l y,  wi t h r egar d t o puni t i ve damages,  t he 

j ur y ver di ct  ef f ect i vel y cr eat ed a wash.   That  i s,  t he j ur y 

awar ded Jay $5, 000, 000 i n puni t i ve damages and,  at  t he same 

t i me,  assessed $5, 000, 000 i n puni t i ve damages agai nst  Jay.  

¶117 Af t er  t he ver di ct  was announced,  t he c i r cui t  cour t  

speci f i cal l y i nst r uct ed t he par t i es t hat ,  pur suant  t o Wi s.  St at .  

§ 805. 16( 1) , 3 any mot i ons af t er  ver di ct  must  be f i l ed wi t hi n 20 

days.   I n ot her  wor ds,  t he par t i es wer e r equi r ed t o f i l e t hei r  

mot i ons af t er  ver di ct  by Jul y 29,  2008.  

¶118 Jack and Jay f i l ed cr oss mot i ons af t er  t he ver di ct .   

I n r el evant  par t ,  bot h Jack and Jay sought  a new t r i al  under  

Wi s.  St at .  § 805. 15( 6) , 4 ar gui ng t hat  t he puni t i ve damages 

assessed agai nst  t hem wer e gr ossl y excessi ve.  

                                                 
3 Wi sconsi n St at .  § 805. 16( 1)  st at es:  " Mot i ons af t er  ver di ct  

shal l  be f i l ed and ser ved wi t hi n 20 days af t er  t he ver di ct  i s 
r ender ed,  unl ess t he cour t ,  wi t hi n 20 days af t er  t he ver di ct  i s  
r ender ed,  set s a l onger  t i me by an or der  speci f y i ng t he dat es 
f or  f i l i ng mot i ons,  br i ef s or  ot her  document s. "   I n t hi s case,  
wi t hi n 20 days af t er  t he ver di ct  was r ender ed,  t he c i r cui t  cour t  
di d not  set  a l onger  t i me f or  t he par t i es t o f i l e t hei r  mot i ons 
af t er  ver di ct .  

4 Wi sconsi n St at .  § 805. 15( 6)  pr ovi des:   

Excessi ve or  I nadequat e Ver di ct s.   I f  a t r i al  cour t  
det er mi nes t hat  a ver di ct  i s  excessi ve or  i nadequat e,  
not  due t o per ver si t y or  pr ej udi ce or  as a r esul t  of  
er r or  dur i ng t r i al  ( ot her  t han an er r or  as t o 
damages) ,  t he cour t  shal l  det er mi ne t he amount  whi ch 
as a mat t er  of  l aw i s r easonabl e,  and shal l  or der  a 
new t r i al  on t he i ssue of  damages,  unl ess wi t hi n 10 
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¶119 The busi ness hour s of  t he Washbur n Count y Cl er k of  

Ci r cui t  Cour t  ar e 8: 00 a. m.  t o 4: 30 p. m. ,  Monday t hr ough Fr i day,  

excl udi ng l egal  hol i days.   On Jul y 29,  2008,  t he 20t h day af t er  

t he j ur y r ender ed i t s ver di ct  i n t hi s case,  at  4: 17 p. m. ,  Jay' s 

at t or ney cal l ed t he of f i ce of  t he Washbur n Count y Cl er k of  

Ci r cui t  Cour t ,  i nf or mi ng t he cl er k t hat  he was on hi s way t o t he 

cour t house t o f i l e Jay' s mot i on af t er  ver di ct .   Jay f i l ed hi s 

mot i on at  4: 32 p. m. ,  t wo mi nut es af t er  t he of f i ce c l osed.   

Never t hel ess,  t he c l er k of  c i r cui t  cour t  accept ed Jay' s f i l i ng 

and st amped t he mot i on as bei ng f i l ed on Jul y 29,  2008.   The 

cl er k expl ai ned,  " I  f i nd t hat  [ Jay' s at t or ney' s]  document s wer e 

f i l ed i n a t i mel y manner  on Jul y 29,  2008 due t o t he f act  t hat  

hi s of f i ce had gi ven t he cl er k of  cour t  of f i ce a cal l  r egar di ng 

t he f i l i ng .  .  .  . "  

¶120 Jack,  on t he ot her  hand,  mai l ed hi s mot i on af t er  

ver di ct  f r om Chi cago t o t he Washbur n Count y Cl er k of  Ci r cui t  

Cour t .   The mot i on was mai l ed on Jul y 29,  2008,  but  i t  was not  

r ecei ved and f i l ed by t he c l er k unt i l  Jul y 30,  2008,  at  11: 19 

a. m.  

¶121 On Jul y 31,  2008,  t he c i r cui t  cour t ,  sua spont e,  

i ssued an or der  f i ndi ng t hat  bot h Jack' s mot i on af t er  ver di ct  

and Jay' s mot i on af t er  ver di ct  wer e f i l ed af t er  t he Washbur n 

Count y Cl er k of  Ci r cui t  Cour t  of f i c i al l y  c l osed on Jul y 29,  

                                                                                                                                                             
days t he par t y t o whom t he opt i on i s of f er ed el ect s t o 
accept  j udgment  i n t he changed amount .   I f  t he opt i on 
i s not  accept ed,  t he t i me per i od f or  pet i t i oni ng t he 
cour t  of  appeal s f or  l eave t o appeal  t he or der  f or  a 
new t r i al  under  ss.  808. 03( 2)  and 809. 50 commences on 
t he l ast  day of  t he opt i on per i od.  
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2008.   The ci r cui t  cour t  concl uded t hat  i t  l acked compet ency t o 

consi der  Jack' s mot i on because t he mot i on was f i l ed on Jul y 30,  

2008,  one day af t er  t he st r i ct  20- day deadl i ne set  f or t h i n Wi s.  

St at .  § 805. 16( 1) .   However ,  t he c i r cui t  cour t  concl uded t hat  

Jay' s mot i on was t i mel y f i l ed.   The ci r cui t  cour t  r easoned,  

" [ The cl er k of  c i r cui t  cour t ]  f i l ed t he pl eadi ng and t hi s Cour t  

i s  bound by t he dat e st amped by t he Cl er k. "  

¶122 On August  6,  2008,  t he c i r cui t  cour t  r econsi der ed i t s 

ear l i er  r ul i ng and deci ded t o consi der  t he mer i t s of  Jack' s 

mot i on af t er  ver di ct ——i n addi t i on t o t he mer i t s of  Jay' s mot i on 

af t er  ver di ct .   The ci r cui t  cour t  concl uded t hat  t he puni t i ve 

damages assessed agai nst  bot h Jack and Jay wer e 

unconst i t ut i onal l y excessi ve and t hat  a mor e appr opr i at e r at i o 

bet ween t he compensat or y damages and puni t i ve damages i s one t o 

one.   Consequent l y,  t he c i r cui t  cour t  r educed t he par t i es '  

puni t i ve damages awar ds as f ol l ows:  t he cour t  r educed Jay' s 

puni t i ve damages awar d f r om $5, 000, 000 t o $736, 000 ( equal  t o hi s 

awar d of  compensat or y damages) ;  t he cour t  r educed Li nk Snacks'  

puni t i ve damages awar d f r om $3, 500, 000 t o $1 ( equal  t o i t s awar d 

of  compensat or y damages) ;  and r educed L. S. I . ' s  puni t i ve damages 

awar d f r om $1, 500, 000 t o $1 ( equal  t o i t s awar d of  compensat or y 

damages) .   As a pr act i cal  mat t er ,  af t er  t he c i r cui t  cour t ' s  

r emi t t i t ur  of  t he puni t i ve damages awar ds,  t he awar ds wer e no 

l onger  a wash as f ar  as Jay was concer ned;  r at her ,  t he c i r cui t  

cour t ' s  r educt i on cr eat ed a $735, 998 awar d i n Jay' s f avor .  

¶123 Not abl y,  t he c i r cui t  cour t  r emi t t ed t he puni t i ve 

damages awar ds wi t hout  or der i ng a new t r i al  on t he i ssue of  
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damages,  as expr essl y di r ect ed i n Wi s.  St at .  § 805. 15( 6) .   

Mor eover ,  t he par t i es never  el ect ed t o accept  j udgment  i n t he 

r emi t t ed amount .   See § 805. 15( 6) .   To t he cont r ar y,  t he par t i es 

cr oss- appeal ed t he ci r cui t  cour t ' s  or der  r educi ng t hei r  

r espect i ve puni t i ve damages awar ds.  

¶124 The cour t  of  appeal s r ever sed t he ci r cui t  cour t ' s  

or der  r educi ng Jay' s puni t i ve damages awar d and af f i r med t he 

ci r cui t  cour t ' s  or der  r educi ng Li nk Snacks and L. S. I . ' s  puni t i ve 

damages awar ds.   N.  Ai r  Ser vs. ,  I nc.  v.  Li nk,  No.  2008AP2897,  

unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  Nov.  17,  2009) .   The cour t  

of  appeal s concl uded t hat  t he c i r cui t  cour t  l acked compet ency t o 

r educe Jay' s puni t i ve damages awar d because Jack' s mot i on af t er  

ver di ct  was unt i mel y.   I d. ,  ¶4.   Ci t i ng Gr anado,  t he cour t  of  

appeal s di smi ssed Jack' s ar gument  t hat  hi s mot i on shoul d be 

consi der ed t i mel y i f  Jay' s mot i on,  al so f i l ed l at e,  was 

consi der ed t i mel y:   

Jay' s mot i on .  .  .  was f i l ed on t he t went i et h day j ust  
mi nut es af t er  t he c l er k ' s of f i ce c l osed,  af t er  counsel  
had cal l ed t he of f i ce whi l e i t  was open t o i nf or m t he 
cl er k t he mot i on was on i t s way.   The cl er k pl aced a 
memo i n t he f i l e st at i ng t he c l er k exer ci sed 
di scr et i on t o accept  t he mot i on f or  f i l i ng.   We 
r ecogni zed t he c l er k ' s di scr et i on t o do so i n Gr anado,  
228 Wi s.  2d at  797,  800.   Not hi ng about  t he accept ance 
of  Jay' s f i l i ng pr esent s any i nequal i t y v i s- à- vi s 
Jack' s t ar dy f i l i ng t he f ol l owi ng day.  

N.  Ai r  Ser vs. ,  I nc. ,  No.  2008AP2897,  unpubl i shed sl i p op. ,  ¶11.   

Accor di ngl y,  t he cour t  of  appeal s or der ed t he ci r cui t  cour t  t o 

r ei nst at e t he f ul l  $5, 000, 000 puni t i ve damages awar d t o Jay.   

I d. ,  ¶1.  
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¶125 Thi s case i s bef or e t he supr eme cour t  t oday on Jack 

and Jay' s cr oss- appeal s,  l ar gel y because t he cl er k of  c i r cui t  

cour t  deemed t i mel y one of  t he t wo l at e mot i ons af t er  ver di ct .    

I I .  ANALYSI S 

¶126 The maj or i t y af f i r ms t he deci s i on of  t he cour t  of  

appeal s t hat  r ever sed t he ci r cui t  cour t ' s  or der  r educi ng Jay' s  

puni t i ve damages awar d.   Maj or i t y op. ,  ¶¶11,  74.   I  agr ee wi t h 

t hat  r esul t .   As t he cour t  of  appeal s cor r ect l y r ecogni zed,  t he 

c i r cui t  cour t  l acked compet ency t o consi der  Jack' s mot i on af t er  

ver di ct  because t he mot i on was not  t i mel y f i l ed;  t he mot i on was 

f i l ed on Jul y 30,  2008,  one day af t er  t he 20- day deadl i ne set  

f or t h i n Wi s.  St at .  § 805. 16( 1) .   See Ahr ens- Cadi l l ac 

Ol dsmobi l e,  I nc.  v.  Bel ongi a,  151 Wi s.  2d 763,  766- 67,  445 

N. W. 2d 744 ( Ct .  App.  1989)  ( " [ T] he t r i al  cour t  l oses i t s  

compet ency t o consi der  post ver di ct  mot i ons f i l ed af t er  t he 

t went y day deadl i ne,  unl ess t he cour t  has gr ant ed an ext ensi on 

wi t hi n t hat  t i me. " ) .    

¶127 At  t he same t i me,  t he maj or i t y  decl i nes t o adopt  a 

br i ght - l i ne r ul e t hat  i f  any document s or  paper s ar e del i ver ed 

or  r ecei ved i n t he of f i ce of  t he c l er k of  c i r cui t  cour t  af t er  

t he speci f i ed c l osi ng t i me,  t hey wi l l  be t r eat ed as havi ng been 

f i l ed on t he f ol l owi ng day.   See St .  John' s Home,  150 Wi s.  2d at  

44.   Under  t hat  br i ght - l i ne r ul e,  bot h Jack' s mot i on af t er  

ver di ct  and Jay' s mot i on af t er  ver di ct  woul d be deemed f i l ed on 

Jul y 30,  2008,  and hence woul d be unt i mel y.   I nst ead of  adopt i ng 

t hat  br i ght - l i ne r ul e,  t he maj or i t y adopt s t he cour t  of  appeal s '  

r at i onal e i n Gr anado,  concl udi ng t hat  " i t  i s  wi t hi n t he c l er k of  
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ci r cui t  cour t ' s  di scr et i on as an el ect ed const i t ut i onal  of f i cer  

t o accept  and f i l e pl eadi ngs r ecei ved af t er  t he end of  usual  

busi ness hour s,  so l ong as t hat  di scr et i on i s exer ci sed 

r easonabl y and i s wi t hi n t he gui del i nes pr ovi ded by t he 

l egi s l at ur e. "   Maj or i t y op. ,  ¶73.   The maj or i t y r easons t hat  

" [ t ] he i nst ant  case i s a pr i me exampl e of  why t hi s f l exi bl e 

appr oach i s pr ef er abl e t o Jack' s pr oposed br i ght - l i ne r ul e. "   

I d. ,  ¶72.   I  r espect f ul l y di sagr ee.   I n f act ,  I  bel i eve t hi s  

case under scor es t he di spar at e t r eat ment  t hat  can r esul t  under  

t he cour t  of  appeal s '  r at i onal e i n Gr anado.   I  woul d over r ul e 

Gr anado and,  i n t he f ut ur e,  appl y t he br i ght - l i ne r ul e 

ar t i cul at ed i n St .  John' s Home t o t he c l er ks of  c i r cui t  cour t .  

¶128 To mor e f ul l y expl ai n my posi t i on,  I  begi n by 

di scussi ng why I  bel i eve Gr anado i s not  gr ounded i n t he l aw.   I  

t hen t ur n t o t he i nst ant  case and di scuss why i t  under scor es t he 

di spar at e t r eat ment  t hat  can r esul t  under  t he r at i onal e i n 

Gr anado,  now adopt ed by t he maj or i t y.  

A.  Gr anado i s not  gr ounded i n t he l aw.  

¶129 Thi s cour t  has made cl ear  t hat  t he act s of  t he c l er k 

of  c i r cui t  cour t  ar e " mi ni st er i al  and cl er i cal , "  and t he cl er k 

" may not  exer ci se j udi c i al  power  except  i n accor dance wi t h t he 

st r i ct  l anguage of  a st at ut e conf er r i ng such power  upon hi m. "   

Pac.  Nat ' l  Fi r e I ns.  Co.  v.  I r mi ger ,  254 Wi s.  207,  212,  36 

N. W. 2d 89 ( 1949) ;  see al so St at e v.  Pr i hoda,  2000 WI  123,  ¶22,  

239 Wi s.  2d 244,  618 N. W. 2d 857;  Hami l t on v.  DI LHR,  56 

Wi s.  2d 673,  682,  203 N. W. 2d 7 ( 1973) ;  St at e v.  Di ckson,  53 

Wi s.  2d 532,  540- 41,  193 N. W. 2d 17 ( 1972) ;  St at e v.  Johnst on,  
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133 Wi s.  2d 261,  265,  394 N. W. 2d 915 ( Ct .  App.  1986) .   

Mi ni st er i al  act s ar e,  by def i ni t i on,  non- di scr et i onar y.   See 

St at e ex r el .  J.  H.  Fi ndor f f  & Son,  I nc.  v.  Ci r cui t  Cour t  f or  

Mi l waukee Cnt y. ,  2000 WI  30,  ¶20,  233 Wi s.  2d 428,  608 

N. W. 2d 679;  Johnst on,  133 Wi s.  2d at  267;  Bl ack' s Law Di ct i onar y 

1011 ( 7t h ed.  1999) .  

¶130 Never t hel ess,  i n Gr anado,  t he cour t  of  appeal s 

det er mi ned t hat  t he c l er k of  c i r cui t  cour t  i s  ent i t l ed t o some 

di scr et i on i n t he di schar ge of  i t s  dut i es,  i ncl udi ng t he 

r equi r ement  under  Wi s.  St at .  § 59. 40( 2) ( a) 5 t hat  a paper  be 

" pr oper l y deposi t ed"  bef or e a c l er k may f i l e i t . 6  228 Wi s.  2d at  

804- 05.   For  pur poses of  r evi ewi ng t he cl er k ' s exer ci se of  i t s  

di scr et i on under  § 59. 40( 2) ( a) ,  t he cour t  of  appeal s concl uded 

t hat  " t he f ur t her  r emoved f r om an of f i ce' s l egi s l at i ve 

gui del i nes and usual  busi ness hour s a t r ansact i on occur s,  t he 

l ess l i kel y i t  i s  t hat  t he paper s have been pr oper l y deposi t ed. "   

I d.  

¶131 The Gr anado cour t  r ecogni zed t hat  t he aut hor i t y  of  t he 

c l er k of  c i r cui t  cour t  i s  conf er r ed and l i mi t ed by t he 

l egi s l at ur e,  i d.  at  800,  but  never t hel ess expanded t he cl er k ' s 

aut hor i t y under  Wi s.  St at .  § 59. 40( 2) ( a)  t o i ncl ude t he 

                                                 
5 Wi sconsi n St at .  § 59. 40( 2)  pr ovi des,  i n r el evant  par t ,  

t hat  " [ t ] he c l er k of  c i r cui t  cour t  shal l :  ( a)  Fi l e and keep al l  
paper s pr oper l y deposi t ed wi t h hi m or  her  i n ever y act i on or  
pr oceedi ng unl ess r equi r ed t o t r ansmi t  t he paper s.  .  .  .  "  

6 Not abl y,  t he cour t  of  appeal s '  deci s i on i n Gr anado makes 
no ment i on of  t he wor d " mi ni st er i al . "   See 228 Wi s.  2d 794.   The 
maj or i t y t oo di smi sses t he concept ,  acknowl edgi ng onl y i n a 
f oot not e t hat  t he act s of  t he c l er k of  c i r cui t  cour t  ar e 
mi ni st er i al  and cl er i cal .   Maj or i t y op. ,  ¶73 n. 31.  
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di scr et i on t o accept  paper s af t er - hour s and make a j udi c i al l y-

bi ndi ng det er mi nat i on whet her  such paper s ar e " pr oper l y 

deposi t ed. " 7  I n doi ng so,  t he Gr anado cour t  i gnor ed t he 

di st i nct i on bet ween a c l er k ' s di scr et i onar y aut hor i t y t o st ay 

af t er - hour s and physi cal l y accept  del i ver y of  paper s and t he 

j udi c i al  power  t o det er mi ne whet her  such paper s wer e t i mel y 

f i l ed.   I ndeed,  under  t he r at i onal e i n Gr anado,  a c l er k ' s 

di scr et i onar y det er mi nat i on t hat  a paper  del i ver ed af t er - hour s 

i s or  i s not  " pr oper l y deposi t ed"  has t he ef f ect  of  conf er r i ng 

or  depr i v i ng a c i r cui t  cour t ' s  compet ence under  Wi s.  St at .  

§ 805. 16( 1)  t o consi der  a mot i on af t er  ver di c t .   See Ahr ens-

Cadi l l ac Ol dsmobi l e,  151 Wi s.  2d at  766.   Absent  expr ess 

st at ut or y aut hor i t y,  a c l er k may not  exer ci se such j udi c i al  

power .   I r mi ger ,  254 Wi s.  at  212.  

¶132 For  t hese ver y r easons,  i n St .  John' s Home,  t hi s cour t  

r ecogni zed t hat  " t he t i mel i ness of  t he f i l i ng of  a pet i t i on f or  

r evi ew shoul d not  be gover ned by happenst ance. "   150 Wi s.  2d at  

43.   We not ed t hat  t he c l er k of  t he supr eme cour t  has been 

desi gnat ed t o r ecei ve pet i t i ons f or  r evi ew and t hat  " t he t i mel y 

f i l i ng of  a pet i t i on f or  r evi ew i s necessar y t o i nvoke t hi s 

cour t ' s  appel l at e j ur i sdi ct i on. "   I d.  at  42.   Concer ned about  

unpr edi ct abi l i t y  and t he pot ent i al  f or  abuse,  we " r ej ect [ ed] ——as 

t oo pr obl emat i c and cumber some——any r ul e whi ch woul d condone t he 

                                                 
7 Li kewi se,  t he maj or i t y acknowl edges t hat  t he di scr et i on of  

t he c l er k of  c i r cui t  cour t  must  be " l egi s l at i vel y- pr escr i bed, "  
maj or i t y op. ,  ¶70 n. 29,  but  t hen i nappr opr i at el y expands t he 
di scr et i on t o accept  f i l i ngs af t er - hour s i nt o t he aut hor i t y t o 
det er mi ne whet her  such f i l i ngs ar e t i mel y.   See i d. ,  ¶71.  
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af t er - hour s del i ver y and r ecei pt  of  a pet i t i on f or  r evi ew. "   I d.  

at  43- 44.   I nst ead,  we adopt ed a br i ght - l i ne r ul e t hat  i f  any 

document s or  paper s ar e del i ver ed or  r ecei ved i n t he of f i ce of  

t he c l er k of  t he supr eme cour t  af t er  t he speci f i ed c l osi ng t i me 

of  5: 00 p. m. ,  t hey wi l l  be t r eat ed as havi ng been f i l ed on t he 

f ol l owi ng day.   I d.  at  44.    

¶133 I n t he f ut ur e,  I  woul d appl y  t hi s same br i ght - l i ne 

r ul e t o t he c l er ks of  c i r cui t  cour t .   Whi l e a c l er k of  c i r cui t  

cour t  has t he di scr et i onar y aut hor i t y t o accept  paper s af t er -

hour s,  such paper s shoul d be t r eat ed as havi ng been f i l ed on t he 

f ol l owi ng busi ness day.  

B.  Thi s case under scor es t he di spar at e t r eat ment  t hat  can 
r esul t  under  t he r at i onal e i n Gr anado,  now adopt ed by  
t he maj or i t y.  

¶134 To appr eci at e t he pot ent i al  f or  unpr edi ct abi l i t y  and 

abuse under  t he r at i onal e i n Gr anado,  one need not  l ook any 

f ur t her  t han t he i nst ant  case and t he r esul t  advanced by t he 

maj or i t y opi ni on.  

¶135 A j ur y f ound t hat  Jack act ed mal i c i ousl y t owar d Jay 

and t hat  Jay act ed mal i c i ousl y t owar d Li nk Snacks and L. S. I .   

They cal cul at ed puni t i ve damages accor di ngl y and ef f ect i vel y 

cr eat ed a wash,  awar di ng Jay $5, 000, 000 and at  t he same t i me 

assessi ng $5, 000, 000 agai nst  Jay.   I t  must  be r emember ed t hat  

" [ i ] n puni t i ve damages,  as i n damages f or  pai n and suf f er i ng,  

t he l aw f ur ni shes no mechani cal  l egal  r ul e f or  t hei r  

measur ement .   The amount  r est s i ni t i al l y  i n t he di scr et i on of  

t he j ur y. "   Fahr enber g v.  Tengel ,  96 Wi s.  2d 211,  236,  291 

N. W. 2d 516 ( 1980) .  
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¶136 Jack and Jay f i l ed cr oss mot i ons af t er  t he ver di ct ,  

bot h of  whi ch wer e del i ver ed t o t he Washbur n Count y Cl er k of  

Ci r cui t  Cour t  af t er  t he of f i ce of f i c i al l y  c l osed on Jul y 29,  

2008,  t he 20t h day af t er  t he j ur y r ender ed i t s ver di ct  i n t hi s  

case.   St i l l ,  i n an act  of  di scr et i on uphel d by t he maj or i t y,  

t he c l er k f ound t hat  Jay' s mot i on was t i mel y f i l ed.   As a 

r esul t ,  t he c l er k ef f ect i vel y conf er r ed compet ence upon t he 

ci r cui t  cour t  t o consi der  Jay' s ot her wi se l at e mot i on.   The 

ef f ect  was consi der abl e.   The ci r cui t  cour t  agr eed wi t h Jay t hat  

t he $5, 000, 000 assessed agai nst  hi m was gr ossl y excessi ve and 

consequent l y r educed Li nk Snacks and L. S. I . ' s  puni t i ve damages 

awar ds t o $1,  cr eat i ng a one t o one r at i o bet ween t hei r  

compensat or y damages and puni t i ve damages.   Whi l e t hi s cour t  has 

r ecogni zed t hat  " a r easonabl e r el at i onshi p"  bet ween t he amount  

of  compensat or y damages and t he amount  of  puni t i ve damages i s 

r equi r ed,  we have al so speci f i cal l y " r ej ect [ ed]  t he not i on t hat  

cour t s can use a mul t i pl i er ,  or  f i xed r at i o of  compensat or y- t o-

puni t i ve damages or  cr i mi nal  f i nes- t o- puni t i ve damages,  t o 

cal cul at e t he amount  of  r easonabl e puni t i ve damages. "   Mgmt .  

Comput er  Ser vs. ,  I nc.  v.  Hawki ns,  Ash,  Bapt i e & Co. ,  206 

Wi s.  2d 158,  194,  557 N. W. 2d 67 ( 1996) .  

¶137 Because Jack' s mot i on af t er  ver di ct  was not  t i mel y 

f i l ed,  t he c i r cui t  cour t  l acked compet ence t o consi der  i t ,  and 

Jay' s puni t i ve damages awar d r emai ns at  $5, 000, 000.   

Consequent l y,  as f ar  as Jay i s  concer ned,  what  was once a wash 

cal cul at ed by t he j ur y i s now a $4, 999, 998 awar d i n hi s f avor .   

That  near  $5, 000, 000 di f f er ence i s t he r esul t  of  t he c l er k of  
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ci r cui t  cour t ' s  di scr et i onar y det er mi nat i on t hat  Jay' s mot i on 

af t er  ver di ct  was t i mel y f i l ed.  

¶138 What  i s mor e,  t he c i r cui t  cour t  r emi t t ed Li nk Snacks 

and L. S. I . ' s  puni t i ve damages awar ds wi t hout  pr ovi di ng t he 

par t i es t he opt i on of  a new t r i al  on t he i ssue of  damages,  as 

st at ut or i l y  mandat ed.   See Wi s.  St at .  § 805. 15( 6) ;  Mgmt .  

Comput er  Ser vs. ,  206 Wi s.  2d at  175 & n. 14.  

¶139 The di spar at e t r eat ment  bet ween Jack and Jay i s 

pot ent i al l y  compounded i f  onl y Jay get s a new t r i al  on t he i ssue 

of  damages.   The maj or i t y r emands t hi s case t o t he cour t  of  

appeal s f or  a det er mi nat i on of  whet her  t he c i r cui t  cour t  er r ed 

by pr ecl udi ng Jay f r om i nt r oduci ng t o t he j ur y hi s t heor y of  

damages f or  br each of  f i duci ar y dut y.   See maj or i t y op. ,  ¶¶99,  

103.   I f  t he cour t  of  appeal s answer s t hat  quest i on i n t he 

af f i r mat i ve,  i t  seems t hat  t hi s case must  at  l east  be r emanded 

t o t he c i r cui t  cour t  f or  a new t r i al  on t he i ssue of  Jay' s 

damages f or  Jack' s br each of  f i duci ar y dut i es. 8   

¶140 As a pr act i cal  mat t er ,  on r emand,  r egar dl ess of  how 

t he cour t  of  appeal s deci des t he evi dent i ar y i ssue of  whet her  

t he c i r cui t  cour t  er r ed by pr ecl udi ng Jay f r om i nt r oduci ng t o 

t he j ur y hi s t heor y of  damages f or  br each of  f i duci ar y dut y,  

                                                 
8 What  r emai ns uncl ear  i s whet her  al l  par t i es her ei n woul d 

r ecei ve a new t r i al  on t he i ssue of  damages such t hat  t he j ur y 
woul d hear  t he ent i r e body of  evi dence,  or  whet her  i t  i s  
cont empl at ed t hat  onl y Jay i s t o r ecei ve a new t r i al  on damages 
f or  Jack' s br each of  f i duci ar y dut i es.   I n ot her  wor ds,  whi l e 
Li nk Snacks and L. S. I .  had t hei r  puni t i ve damages awar ds r educed 
t o $1 wi t hout  t he benef i t  of  a new t r i al  on damages pur suant  t o 
Wi s.  St at .  § 805. 15( 6) ,  may Jay now obt ai n a new t r i al  on 
damages and pot ent i al l y  r ecei ve an even mor e l ucr at i ve j ur y 
ver di ct ——wi t hout  t he j ur y bei ng abl e t o hear  t he whol e st or y? 
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t hi s case coul d ver y wel l  be sent  back t o t he c i r cui t  cour t  f or  

a new t r i al  on t he i ssue of  damages because of  t he c i r cui t  

cour t ' s  f ai l ur e t o abi de by t he st at ut or y r equi r ement s i n Wi s.  

St at .  § 805. 15( 6) .   The ci r cui t  cour t  r emi t t ed t he puni t i ve 

damages awar ds wi t hout  pr ovi di ng t he par t i es t he opt i on of  a new 

t r i al  on t he i ssue of  damages,  as st at ut or i l y  mandat ed i n 

§ 805. 15( 6) .   Pur suant  t o § 805. 15( 6) ,  when t he ci r cui t  cour t  

det er mi nes t hat  a ver di ct  i s  excessi ve,  " t he cour t  shal l  

det er mi ne t he amount  whi ch as a mat t er  of  l aw i s  r easonabl e,  and 

shal l  or der  a new t r i al  on t he i ssue of  damages,  unl ess wi t hi n 

10 days t he par t y t o whom t he opt i on i s of f er ed el ect s t o accept  

j udgment  i n t he changed amount . "   ( Emphasi s added. )   I n t hi s 

case,  nei t her  Jay,  Li nk Snacks,  nor  L. S. I .  accept ed j udgment  i n 

t he changed amount .   I t  f ol l ows t hat  t he cour t  of  appeal s may 

need t o addr ess whet her  a new t r i al  on t he i ssue of  damages i s 

t he pr oper  r emedy i n t hi s case and f or  whom. 9 

¶141 I n summar y,  t hi s di spar at e t r eat ment  i s t he upshot  of  

t he c l er k of  c i r cui t  cour t ' s  di scr et i onar y det er mi nat i on,  uphel d 

by t he maj or i t y,  t hat  Jay' s mot i on af t er  ver di ct  was t i mel y 

f i l ed.   I n cont r ast ,  under  a br i ght - l i ne r ul e t hat  any paper s 

r ecei ved i n t he of f i ce of  t he c l er k of  c i r cui t  cour t  af t er  t he 

speci f i ed c l osi ng t i me wi l l  be t r eat ed as havi ng been f i l ed on 

t he f ol l owi ng day,  bot h Jack' s mot i on af t er  ver di ct  and Jay' s 

                                                 
9 The cour t  of  appeal s may need t o addr ess whet her  t he 

c i r cui t  cour t  nonet hel ess had t he aut hor i t y t o adj ust  al l  
par t i es '  puni t i ve damages awar ds,  even t hough t he ci r cui t  cour t  
was deci di ng onl y Jay' s mot i on af t er  ver di ct  br ought  under  Wi s.  
St at .  § 805. 15( 6) .  
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mot i on af t er  ver di ct  woul d have been deemed unt i mel y.   I n t hat  

case,  t he c i r cui t  cour t  woul d have l acked compet ency t o consi der  

bot h mot i ons,  and t he j ur y ver di ct  woul d have st ood.   I  f avor  

t hat  equi t abl e r esul t  over  t he r esul t  advanced by t he maj or i t y 

t oday.  

¶142 For  t he f or egoi ng r easons,  I  r espect f ul l y concur .  

¶143 I  am aut hor i zed t o st at e t hat  Just i ce N.  PATRI CK 

CROOKS j oi ns t hi s concur r ence.  
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