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NOTI CE 
This opinion is subject to further 
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version will appear in the bound 
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No.    2008AP3182 
( L. C.  No.  2005CV1158)  

STATE OF WI SCONSI N       :  I N SUPREME COURT 

  
Steve Ottman and Sue Ottman, 
 
          Plaintiffs-Appellants-Petitioners, 
 
     v. 
 
Town of Primrose, 
 
          Defendant-Respondent. 
 
 
 

FILED 
 

MAR 22, 2011 
 

A.  John Voel ker  
Act i ng Cl er k of  Supr eme 

Cour t  
 
 

  

 

REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 ANN WALSH BRADLEY,  J.   The pet i t i oner s,  St eve and Sue 

Ot t man,  seek r evi ew of  an unpubl i shed deci s i on of  t he cour t  of  

appeal s t hat  af f i r med a c i r cui t  cour t  or der  di smi ssi ng t hei r  

pet i t i on f or  cer t i or ar i  r evi ew of  a deci s i on of  t he Town of  

Pr i mr ose Boar d of  Super vi sor s.   The Boar d deni ed t he Ot t mans'  

appl i cat i on f or  a per mi t  t o bui l d a r esi dent i al  dr i veway. 1  

                                                 
1 See Ot t man v.  Town of  Pr i mr ose,  No.  2008AP3182,  

unpubl i shed sl i p op.  ( Wi s.  Ct .  App. ,  Feb.  18,  2010) ,  af f i r mi ng 
an or der  of  t he c i r cui t  cour t  f or  Dane Count y,  Mar yann Sumi ,  J.  
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¶2 The Ot t mans cont end t hat  our  st andar ds f or  cer t i or ar i  

r evi ew shoul d be changed i n t wo r espect s.   Fi r st ,  t hey ar gue 

t hat  we shoul d over r ul e cases i mposi ng l i mi t at i ons on t he scope 

of  st at ut or y cer t i or ar i .   Second,  t hey ar gue t hat  we shoul d 

r eexami ne t he pr esumpt i on of  cor r ect ness and def er ence af f or ded 

t o a muni ci pal i t y ' s deci s i on.   The Ot t mans asser t  t hat  t he Boar d 

i nt er pr et ed t he f ar m i ncome r equi r ement  cont ai ned i n t he Town of  

Pr i mr ose Dr i veway Or di nance i n a way t hat  i s cont r ar y t o t he 

pl ai n l anguage of  t he Or di nance.  

¶3 Because t he Ot t mans have f ai l ed t o pr ov i de a 

per suasi ve r at i onal e f or  upset t i ng our  l ongst andi ng 

j ur i spr udence,  we decl i ne t o al t er  t he est abl i shed scope of  

st at ut or y cer t i or ar i .   We f ur t her  decl i ne t o gr af t  t he f r amewor k 

f or  r evi ewi ng admi ni st r at i ve agency det er mi nat i ons ont o our  

f r amewor k f or  r evi ewi ng muni ci pal  deci s i ons.   I n s i t uat i ons 

wher e t he l anguage of  a muni ci pal i t y ' s or di nance appear s t o be 

uni que and does not  par r ot  a st at e st at ut e but  r at her  was 

dr af t ed by t he muni ci pal i t y i n an ef f or t  t o addr ess a l ocal  

concer n,  we wi l l  def er  t o t he muni ci pal i t y ' s i nt er pr et at i on i f  

i t  i s  r easonabl e.   

¶4 Under  t he c i r cumst ances pr esent ed her e,  we concl ude 

t hat  t he Boar d' s  i nt er pr et at i on of  t he f ar m i ncome r equi r ement  

i s ent i t l ed t o a pr esumpt i on of  cor r ect ness,  and we wi l l  accor d 

i t  def er ence.   The Ot t mans have not  met  t hei r  bur den of  showi ng 

t hat  t he Boar d' s  i nt er pr et at i on i s unr easonabl e.   Appl y i ng i t s  

i nt er pr et at i on,  t he Boar d made a f i ndi ng of  f act  t hat  t he f ar m 

i ncome r equi r ement  was not  met ,  and t he Ot t mans have f ai l ed t o 
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demonst r at e t hat  no r easonabl e v i ew of  t he ev i dence suppor t s 

t hat  f i ndi ng.   Ther ef or e,  we concl ude t hat  t he Ot t mans have not  

over come t he pr esumpt i on of  cor r ect ness.   Accor di ngl y,  we af f i r m 

t he cour t  of  appeal s.  

I  

¶5 The Town of  Pr i mr ose oper at es under  a Land Use Pl an 

t hat  was pr epar ed f or  t he Town by st af f  t o t he Dane Count y 

Regi onal  Pl anni ng Commi ssi on. 2  I n r ecogni t i on t hat  " unpl anned 

devel opment ,  par t i cul ar l y on a l ar ge scal e,  can occur  i n such a 

way t hat  .  .  .  pr obl ems wi t h agr i cul t ur al  uses may occur , "  t he 

Land Use Pl an est abl i shes " gui del i nes upon whi ch devel opment  

deci s i ons can be based. "       

¶6 I t  pr ovi des t hat  t he Town' s pol i cy i s " [ t ] o act i vel y 

use and i mpr ove l and use cont r ol  measur es whi ch wi l l  di scour age 

and pr event  non- f ar m devel opment  i n agr i cul t ur al  pr eser vat i on 

ar eas. "   Sect i on I I . A of  t he Land Use Pl an est abl i shes t he 

f ol l owi ng obj ect i ves:  

1.  To pr eser ve pr oduct i ve f ar ml ands f or  cont i nued 
agr i cul t ur al  use.    

2.  To di scour age l and uses whi ch conf l i c t  wi t h 
agr i cul t ur e.    

3.   To mai nt ai n agr i cul t ur e as t he maj or  economi c 
act i v i t y and way of  l i f e wi t hi n t he Town.    

                                                 
2 The par t i es agr ee t hat  t he Town' s Land Use Pl an was 

si gni f i cant l y r evi sed i n 2010.   Thr oughout  t hi s opi ni on,  
r ef er ences t o t he Land Use Pl an ar e t o t he ver si on of  t he pl an 
t hat  was i n ef f ect  on Sept ember  3,  2004,  t he day t he Ot t mans 
f i l ed t he per mi t  appl i cat i on t hat  i s t he subj ect  of  t hi s r evi ew.    
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4.  To pr ot ect  f ar m oper at i ons f r om i ncompat i bl e l and 
uses and act i v i t i es whi ch may adver sel y af f ect  t he 
capi t al  i nvest ment  i n agr i cul t ur al  l and,  i mpr ovement s 
and equi pment .     

¶7 I n 2001,  St eve and Sue Ot t man became i nt er est ed i n 

pur chasi ng a 47. 7- acr e par cel  l ocat ed i n t he Town of  Pr i mr ose 

t hat  had been zoned A- 1 Excl usi ve Agr i cul t ur al  under  Dane Count y 

zoni ng or di nances.   Pr i or  t o pur chasi ng t he pr oper t y,  t hey asked 

t he Town of  Pr i mr ose Boar d of  Super vi sor s t o appr ove t hei r  

r equest  t o bui l d a f i el d r oad.   The Ot t mans expr essed t hei r  

i nt ent i on t o devel op t he par cel  i nt o a Chr i st mas t r ee f ar m,  and 

t hey expl ai ned t hat  t hey woul d need t o have access t o t hei r  

t r ees and t o t he agr i cul t ur al  accessor y bui l di ng t hey pl anned t o 

bui l d on t he pr oper t y.      

¶8 Af t er  ext ensi ve di scussi on at  t he August  21,  2001 

Boar d meet i ng,  t he Boar d passed a r esol ut i on gr ant i ng t he 

Ot t mans an access of f  Pr i mr ose Cent er  Road t o enhance 

agr i cul t ur al  use of  t he pr oper t y. 3  Thr oughout  t he meet i ng,  t he 

super vi sor s expr essed concer n t hat  appr oval  of  a f i el d r oad 

mi ght  l at er  be mi si nt er pr et ed as appr oval  f or  a r esi dent i al  

dr i veway.   One super vi sor  expl ai ned:   

                                                 
3 The mi nut es f r om t he meet i ng r ef l ect :  " St eve Ot t man,  

possi bl e pur chaser  of  Meyer s/ Sar ko pr oper t y on Pr i mr ose Cent er  
Road t o obt ai n per mi ssi on f or  a f i el d r oad t o al l ow hi m t o pl ant  
Chr i st mas t r ees.   Af t er  a l engt hy di scussi on,  per mi ssi on was 
gr ant ed t o Ot t man f or  access t o t he pr oper t y of f  of  t he t ownshi p 
r oad.   I t  was st at ed t hat  i n no way woul d a dr i veway per mi t  be 
i ssued on t hi s pr oper t y because of  saf et y i ssues.   Mot i on by 
Rassner ,  seconded by Judd t o adopt  a r esol ut i on t o al l ow access 
of f  t own r oad on t he Meyer s/ Sar ko pr oper t y t o pur sue 
agr i cul t ur al  act i v i t i es.   Mot i on car r i ed. "    
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I ' m t r y i ng t o st eer  away f r om anyt hi ng t hat  get s t o be 
i nt er pr et ed l at er  as a dr i veway.   You under st and wher e 
I ' m comi ng f r om?  But  at  t he same t i me,  we don' t  want  
t o l i mi t  your  abi l i t y  t o put  Chr i st mas t r ees i n t her e 
and der i ve pr of i t  f r om doi ng t hat .      

The same super vi sor  expl ai ned:  " [ Y] ou coul d come back her e i n 

sever al  year s and,  maybe I ' l l  be her e,  maybe I  won' t ,  and [ you 

coul d]  say,  I  want  a dr i veway per mi t  now,  and [ you]  coul d get  

t ur ned down. "   

¶9 The Ot t mans pur chased t he pr oper t y.   They er ect ed an 

agr i cul t ur al  accessor y bui l di ng at  t he t op of  t he hi l l  and put  

i n a 500- f oot  gr avel  f i el d r oad l i nki ng t hat  bui l di ng t o 

Pr i mr ose Cent er  Road,  whi ch bor der ed t he par cel .   Over  t he 

cour se of  t he next  sever al  year s,  t he Ot t mans pl ant ed t r ees on 

18 acr es,  and t hey al so r ent ed 29 acr es t o Al  Hanna,  a nei ghbor  

who gr ew f i el d cor n.        

¶10 On Sept ember  3,  2004,  t he Ot t mans f i l ed a document  

ent i t l ed " Pr el i mi nar y Appl i cat i on f or  Dr i veway Per mi t  and 

Appr oval  of  Si t e Pl an f or  Pr i mar y Far m Resi dence. " 4  The 

appl i cat i on asser t ed t hat  " [ u] pon est abl i shment ,  est i mat ed 

annual  i ncome of  Appl i cant s '  f ar m wi l l  exceed $30, 000 annual l y"  

and t hat  t he pr oposed r es i dence woul d be " f or  f ar m 

owner / oper at or  who wi l l  der i ve subst ant i al  i ncome f r om t he f ar m 

oper at i on. "   

                                                 
4 Under  Pr i mr ose Or di nances,  one must  r ecei ve a dr i veway 

per mi t  and t hen const r uct  t he dr i veway bef or e one can r ecei ve 
appr oval  of  a bui l di ng s i t e pl an.   Town of  Pr i mr ose Dr i veway 
Or di nance 1. 05( 9)  Bui l di ng Per mi t s ( " No Bui l di ng Per mi t  f or  new 
r esi dent i al  const r uct i on wi l l  be i ssued unt i l  t he dr i veway i s 
const r uct ed accor di ng t o t he speci f i cat i ons of  t hi s 
Or di nance. " ) .   
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¶11 The Ot t mans'  appl i cat i on cont ended t hat  t hei r  

Chr i st mas t r ee f ar m coul d not  be vi abl e wi t hout  a r esi dence. 5  I t  

asser t ed t hat  t he Ot t mans want ed t o pl ace t he r esi dence at  t he 

t op of  t he hi l l  because t he soi l  was r ocki er  and l ess 

pr oduct i ve.   I t  i dent i f i ed a pr oposed si t e f or  t he r esi dence 

appr oxi mat el y 200 f eet  nor t h of  t he exi st i ng agr i cul t ur al  

accessor y bui l di ng.     

¶12 The appl i cat i on was pr esent ed t o t he Town of  Pr i mr ose 

Pl anni ng Commi ssi on on Mar ch 7,  2005.   The Commi ssi on vot ed t o 

r ecommend t hat  t he Boar d of  Super vi sor s deny t he appl i cat i on.     

¶13 The f ol l owi ng week,  t he appl i cat i on was pr esent ed at  a 

meet i ng of  t he Boar d.   Dur i ng t he meet i ng,  super vi sor s expr essed 

concer n about  t he v i abi l i t y  of  t he f ar m as a Chr i st mas t r ee 

oper at i on.   They al so expr essed concer n about  whet her  t he 

Ot t mans'  appl i cat i on met  some of  t he r equi r ement s i n t he Town of  

Pr i mr ose Dr i veway Or di nance,  i ncl udi ng t he f ar m i ncome 

r equi r ement  cont ai ned i n t he Dr i veway Or di nance' s " Agr i cul t ur al  

Pr oduct i v i t y"  Cl ause.      

¶14 The Agr i cul t ur al  Pr oduct i v i t y Cl ause pr ovi des as 

f ol l ows:    

No dr i veway shal l  be appr oved i n t he Town of  Pr i mr ose 
i f  t he Town Boar d f i nds t hat  t he dr i veway wi l l  

                                                 
5 The Ot t mans'  appl i cat i on cont ended:  " Appl i cant s not  bei ng 

abl e t o r esi de on t he Subj ect  Far m has cr eat ed har dshi p i n t he 
mai nt enance of  t he Chr i st mas t r ee cr op t hey have been pl ant i ng,  
because t hese Chr i st mas t r ees r equi r e t i mel y weed cont r ol  and 
t he need f or  i r r i gat i on.   The t ype of  t r ee pl ant ed on t he 
Subj ect  Far m .  .  .  r equi r es t he t r ee f ar mer  t o r esi de on si t e i n 
or der  t o pr ovi de mai nt enance and secur i t y. "     
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adver sel y i mpact  pr oduct i ve agr i cul t ur al  l and,  unl ess 
t he Town Boar d f i nds t hat  t he dr i veway i s necessar y t o 
enhance t he agr i cul t ur al  pr oduct i v i t y of  an adj acent  
par cel  or  t he per son r equest i ng t he per mi t  can show 
t hat  t he par cel  t o be ser ved by t he dr i veway i s 
capabl e of  pr oduci ng at  l east  $6000. 00 of  gr oss i ncome 
per  year .   Under  any ci r cumst ance,  t he Town Boar d 
shal l  appr ove a dr i veway wi t h t he l east  i mpact  on 
agr i cul t ur al  l and.    

Town of  Pr i mr ose Dr i veway Or di nance 1. 10. 6  One super vi sor  

expl ai ned t hat  t he Boar d' s hi st or i cal  i nt er pr et at i on of  t he f ar m 

i ncome r equi r ement  was t o r equi r e pr oof  of  act ual  i ncome,  not  

specul at i ve i ncome. 7 

¶15 Ul t i mat el y,  t he Boar d vot ed unani mousl y t o deny t he 

appl i cat i on.   Al l  t hr ee super vi sor s i ndi cat ed t hat ,  among ot her  

r easons,  t hey deni ed t he appl i cat i on based on t he Ot t mans'  

f ai l ur e t o meet  t he Agr i cul t ur al  Pr oduct i v i t y  Cl ause' s f ar m 

                                                 
6 The Town of  Pr i mr ose Bui l di ng Si t e Per mi t  cont ai ns a 

near l y i dent i cal  c l ause.   Because r ecei pt  of  a dr i veway per mi t  
was necessar y bef or e t he Boar d woul d consi der  an appl i cat i on f or  
a bui l di ng s i t e per mi t ,  we f ocus our  exami nat i on excl usi vel y on 
t he Agr i cul t ur al  Pr oduct i v i t y Cl ause cont ai ned i n t he Dr i veway 
Or di nance.   

7 The super vi sor  el abor at ed:  " [ The Ot t mans have]  t o have 
i ncome.   Kei t h i s a good exampl e.   You had t o pr ove your  i ncome 
di dn' t  you Kei t h?  I n or der  t o get  your  house?  You' ve been 
f ar mi ng f or  year s.   That ' s t he way he got  i t .   You di dn' t  say——
come and say wel l  I  can make i t  down t he r oad or  somet hi ng.   He 
had t o show what  i ncome he had t he l ast  year  f r om t hat  cr op.   
And t hat ' s what  we' r e aski ng.   That ' s what  we' ve been aski ng al l  
t he t i me. "    
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i ncome r equi r ement . 8  Shor t l y t her eaf t er ,  t he Ot t mans f i l ed a 

cer t i or ar i  act i on i n Dane Count y Ci r cui t  Cour t .     

¶16 At  a pr et r i al  schedul i ng conf er ence t hat  t ook pl ace 

whi l e t he act i on was pendi ng i n t he c i r cui t  cour t ,  t he par t i es 

agr eed t o send t he mat t er  back t o t he Town of  Pr i mr ose f or  

r evi ew under  Wi s.  St at .  Ch.  68. 9  The pur pose of  Chapt er  68 i s 

" t o af f or d a const i t ut i onal l y suf f i c i ent ,  f ai r  and or der l y 

admi ni st r at i ve pr ocedur e and r evi ew"  of  muni ci pal  det er mi nat i ons 

t hat  i nvol ve const i t ut i onal l y pr ot ect ed r i ght s.   Wi s.  St at .  

§ 68. 001.   Based on t he par t i es '  st i pul at i on,  t he c i r cui t  cour t  

r emanded t he mat t er  t o t he Town Boar d f or  Chapt er  68 r evi ew. 10       

¶17 On r emand,  t he par t i es appear  t o have had di f f i cul t y 

deci di ng upon t he pr ocedur es t hat  shoul d be used i n conduct i ng a 

r evi ew under  Chapt er  68.   Ul t i mat el y,  t he par t i es r eached a 

                                                 
8 The mi nut es r ef l ect :  " Di scussi on wi t h St eve/ Sue Ot t man 

r egar di ng a bui l di ng s i t e on t hei r  pr oper t y Pr i mr ose Cent er  
Road.   Quest i ons on f ar m i ncome wer e r ai sed.  .  .  .  Rassner  not  
sur e t hat  enough i ncome can be der i ved f r om t hi s f ar m and al so 
t hat  no bui l ds ar e al l owed on ag l and unl ess i t  i s  a r et i r ement  
home.   The Ot t mans[ ]  f el t  t hat  t hey coul d pr ove t hey can make 
enough money t o show t hi s as f ar m i ncome.   A bal l ot  vot e was 
t aken wi t h 3 f or  deni al  and 0 f or  appr oval . "    

9 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2009- 10 ver si on unl ess ot her wi se i ndi cat ed.  

10 Ther e i s no t r anscr i pt  of  t he Mar ch 22,  2006 pr et r i al  
schedul i ng conf er ence.   However ,  t he c l er k ' s mi nut es r ef l ect :  
" At t y Reynol ds——t ent at i ve agr eement  t o r emand f or  Chpt .  68 
r evi ew.  .  .  .  At t y Var da——st r ai ght  r emand. "   
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j oi nt  r ecommendat i on on pr ocedur es.   They agr eed upon a s i t e 

v i s i t  and a speci al  hear i ng i n f r ont  of  t he Town Boar d. 11     

¶18 The speci al  hear i ng was hel d on Jul y 26,  2006.   Dur i ng 

t he hear i ng,  bot h s i des pr esent ed exhi bi t s,  cal l ed wi t nesses,  

and pr esent ed di r ect  exami nat i on and cr oss exami nat i on 

t est i mony.     

¶19 Al t hough t he Boar d vot ed unani mousl y t o deny t he 

appl i cat i on and i ssued a pr oposed wr i t t en deci s i on at  t he 

Januar y 16,  2007 meet i ng,  i t  t ook sever al  mont hs,  meet i ngs,  and 

                                                 
11 The par t i es '  at t or neys agr eed t hat  t he Ot t mans woul d 

pr ovi de t hei r  exper t  wi t nesses'  wr i t t en r epor t s and bot h par t i es 
woul d i dent i f y t hei r  wi t nesses and summar i ze t hei r  expect ed 
t est i mony i n advance;  t hat  wi t nesses woul d not  be swor n;  t hat  
t he hear i ng woul d be r ecor ded on t he Town' s t ape r ecor der ;  t hat  
t he Ot t mans coul d hi r e a cour t  r epor t er  at  t hei r  own expense;  
t hat  t he Ot t mans woul d have an oppor t uni t y t o pr esent  a r epl y 
af t er  al l  evi dence had been submi t t ed;  and t hat  t he Town woul d 
be per mi t t ed t o i nspect  t he pr oper t y agai n af t er  t he hear i ng.    

When t he par t i es pr esent ed t hei r  j oi nt  r ecommendat i on,  one 
super vi sor  asked t he Ot t mans'  at t or ney whet her  t he agr eed- upon 
pr ocedur es woul d sat i sf y t he r equi r ement s of  Chapt er  68.   
At t or ney Var da r esponded:  " At  l east  f or  t hi s case.   You know you 
may want  t o consi der  whet her  t hi s t ype of  pr ocedur e i s what  you 
want  per manent l y. "    

Lat er ,  however ,  At t or ney Var da st at ed:  " [ W] hi l e we agr eed 
t o t he pr ocedur e and we hope t hi s goes wel l  and qui ckl y,  we have 
not  wai ved any of  our  pot ent i al  obj ect i ons t o t he pr ocess.   
Par t i cul ar l y i n r egar d t o Sect i on 68. 11( 2) ,  i n r egar d t o an 
i mpar t i al  deci s i on maker .   Our  v i ew i s,  we' l l ——you' l l  pr oceed 
under  t he r ul es and see wher e we end up. "   

Al t hough t he Ot t mans chal l enged t he par t i al i t y  of  t he 
pr oceedi ngs i n t he c i r cui t  cour t ,  t hey subsequent l y abandoned 
t hat  chal l enge.   I n t hei r  r epl y br i ef ,  t hey expl ai ned t hat  t hey 
" el ect ed not  t o seek r evi ew of  such cl ai ms i n or der  t o f ocus on 
t he def er ence i ssue and t he need f or  mor e consci ent i ous j udi c i al  
scr ut i ny of  such deci s i ons. "   
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r edr af t s bef or e t he deci s i on was f i nal i zed.   The Ot t mans'  

at t or ney made a number  of  obj ect i ons t o t he dr af t  deci s i on and 

asked t he Boar d t o r econsi der  or  c l ar i f y sever al  of  i t s  f i ndi ngs 

of  f act  and concl usi ons of  l aw.   The Boar d' s wr i t t en deci s i on 

was ul t i mat el y s i gned on Sept ember  18,  2007.      

¶20 I n i t s wr i t t en deci s i on,  t he Boar d made a f i ndi ng of  

f act  t hat  " [ a] l l  47 acr es of  t he Ot t man f ar m ar e pr oduct i ve 

agr i cul t ur al  l ands[ . ] "   I t  pr ovi ded t wo i ndependent  r easons f or  

denyi ng t he appl i cat i on.   The f i r st  r eason was based on t he 

Agr i cul t ur al  Pr oduct i v i t y Cl ause' s f ar m i ncome r equi r ement ,  and 

t he second r eason was based on t he pr oposed si t e f or  t he house.  

¶21 The Boar d concl uded t hat  because t he Ot t mans 

" [ c] ur r ent l y .  .  .  r ecei ve no agr i cul t ur al  i ncome f r om t he sal e 

of  t r ees f r om t he pr oper t y, "  t hey " t her ef or e do not  cur r ent l y 

meet  t he f ar m i ncome st andar ds"  of  t he Town of  Pr i mr ose Dr i veway 

Or di nance. 12  Due t o t he l ack of  f ar m i ncome,  t he Boar d 

det er mi ned t hat  " a r esi dence const r uct ed at  t hi s t i me woul d by 

def i ni t i on be a ' non- f ar m'  r esi dence. "   I t  concl uded t hat  " [ a]  

dr i veway bui l t  t o ser vi ce a non- f ar m r esi dence i n t he l ocat i on 

r equest ed woul d v i ol at e Pr i mr ose' s Land Use Pl an whi ch st at es 

t hat  ' no r oads or  dr i veways shal l  be per mi t t ed t o cr oss 

agr i cul t ur al  l and t o r each pr oposed non- f ar m devel opment . ' "   

                                                 
12 For  t he same r eason,  t he deci s i on al so concl uded t hat  t he 

appl i cat i on f ai l ed t o meet  t he r equi r ement s of  t he Town of  
Pr i mr ose Bui l di ng Per mi t  Or di nance and Count y i ncome 
r equi r ement s.      
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¶22 The Boar d al so det er mi ned t hat  " [ e] ven i f  t he Ot t mans 

cur r ent l y met  t he Town and Count y f ar m i ncome r equi r ement s,  t hey 

woul d not  obt ai n appr oval  of  t he f ar m house si t e t hey have 

r equest ed[ . ] " 13  I t  st at ed t hat  " [ t ] he pr oposed si t e and dr i veway 

do not  meet  t he ' l east  i mpact '  r equi r ement s of  t he Or di nances or  

have t he l east  i mpact  among al l  t he opt i ons avai l abl e on t he 

f ar m due t o t he f act  t hat  bui l di ng a r esi dence at  t he t op of  t he 

                                                 
13 I n i t s deci s i on,  t he Boar d f ound as a f act  t hat  " [ t ] he 

Town Boar d appr oved t he const r uct i on of  an agr i cul t ur al  bui l di ng 
and a f i el d r oad f or  access f r om Pr i mr ose Cent er  Road .  .  .  wi t h 
t he r ecommendat i on t hat  t he agr i cul t ur al  accessor y bui l di ng be 
const r uct ed cl ose t o t he r oad t o mi ni mi ze adver se i mpact  on t he 
pr oduct i ve agr i cul t ur al  l and of  t he f ar m. "   I t  f ound t hat  t he 
Ot t mans'  const r uct i on of  t he agr i cul t ur al  accessor y bui l di ng on 
t op of  t he hi l l  was " agai nst  t he r ecommendat i on of  t he Town 
Boar d. "    

At  t he hear i ng,  a f or mer  super vi sor  t est i f i ed t hat  dur i ng a 
s i t e v i s i t ,  super vi sor s advi sed t he Ot t mans t o bui l d t he 
agr i cul t ur al  accessor y bui l di ng as c l ose t o t he r oad as 
possi bl e.   Never t hel ess,  t he Ot t mans have vi gor ousl y cont est ed 
t he Town' s f i ndi ng of  f act .   We do not  r el y on i t  i n t hi s 
opi ni on.   
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hi l l  wi l l  r equi r e a l onger  dr i veway t hat  wi l l  needl essl y consume 

a gr eat er  amount  of  agr i cul t ur al  l and. " 14   

¶23 The act i on r et ur ned t o t he c i r cui t  cour t ,  and t he 

Ot t mans amended t hei r  compl ai nt .   Al t hough t hey acknowl edged 

t hat  j ur i sdi ct i on was f ounded on Wi s.  St at .  § 68. 13,  t hey 

asser t ed f or  t he f i r st  t i me t hat  t he Pr i mr ose Or di nances 

" const i t ut e a per vasi ve r egul at i on of  l and use"  and t her ef or e 

" t he scope of  cer t i or ar i  r evi ew i s modi f i ed under  Wi s.  St at .  

§ 62. 23( 7) ( e) 10. "   Al t hough Wi s.  St at .  § 62. 23( 7) ( e) 10 per mi t s a 

c i r cui t  cour t  t o conduct  an evi dent i ar y hear i ng,  t he Ot t mans di d 

not  r equest  t hat  t he c i r cui t  cour t  hol d a hear i ng or  t ake any 

addi t i onal  evi dence.     

                                                 
14 The Boar d al so not ed t hat  " [ a] t  t he t i me t he agr i cul t ur al  

accessor y bui l di ng and t he f i el d r oad wer e appr oved,  t he Ot t mans 
wer e i nf or med by t he Town Boar d t hat  t he f i el d r oad coul d not  be 
used as a r esi dent i al  dr i veway. "   I t  i dent i f i ed some pot ent i al  
pr obl ems wi t h conver t i ng t he exi st i ng f i el d r oad i nt o a 
r esi dent i al  dr i veway:  " The wi dt h,  r i se,  and di t ch di st ance of  
t he Ot t mans'  cur r ent  f i el d r oad do not  meet  t he dr i veway 
cr i t er i a and woul d need si gni f i cant  changes t o be br ought  i nt o 
compl i ance. "   The Boar d st at ed:  " The Ot t mans pr opose t o upgr ade 
t he exi st i ng f i el d r oad f or  t he dr i veway and have commi t t ed t o 
meet  t he r equi r ement s of  t he Dr i veway Or di nance,  but  t he 
ext ensi ve excavat i ons needed may cause ot her  compl i ance 
pr obl ems. "   I t  concl uded t hat  ext ensi ve excavat i on mi ght  be 
r equi r ed,  and t hat  t he dr i veway " may exceed t he 25% maxi mum 
sl ope r equi r ement  of  t he Dr i veway Or di nance. "    

The Ot t mans obj ect ed t o t he i nc l usi on of  t hi s  i nf or mat i on 
i n t he deci s i on.   They asser t ed t hat  t he pr ocess bef or e t he 
Boar d shoul d have been bi f ur cat ed,  t hat  once t hei r  pr el i mi nar y 
appl i cat i on was appr oved t hey woul d be per mi t t ed t o submi t  an 
engi neer ' s r epor t ,  and t hat  t he r epor t  woul d show t hat  a 
dr i veway coul d be bui l t  t hat  woul d not  exceed t he 25 per cent  
maxi mum sl ope r equi r ement  or  cause ot her  compl i ance pr obl ems.      
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¶24 I n t hei r  amended compl ai nt ,  t he Ot t mans ar gued t hat  

t he Town pr oceeded on an i ncor r ect  t heor y of  l aw.   Thei r  pr i mar y  

asser t i on was t hat  t he Boar d mi sappl i ed t he f ar m i ncome 

r equi r ement  cont ai ned i n t he Dr i veway Or di nance.   They cont ended 

t hat  t he Agr i cul t ur al  Pr oduct i v i t y Cl ause r equi r es onl y t hat  t he 

l and be " capabl e of  pr oduci ng"  i ncome,  but  t hat  t he Town 

er r oneousl y r equi r ed t he Ot t mans t o demonst r at e t hat  t hei r  f ar m 

was " cur r ent l y pr oduci ng"  i ncome.      

¶25 Based on t hei r  i nt er pr et at i on of  t he f ar m i ncome 

r equi r ement ,  t he Ot t mans ar gued t hat  t hey had demonst r at ed t hat  

t hei r  l and was " capabl e of  pr oduci ng"  mor e t han $6, 000 annual l y:   

The 20 pl us acr es cur r ent l y ( 2002 t hr ough 2006)  i n 
cor n pr oduct i on y i el ds 80 t o 120 bushel s per  acr e.    

Wer e al l  43 of  t he f ar m' s pr oduct i ve acr es ( i . e. ,  
except  4 acr es f or  t he Ag Accessor y Bui l di ng,  pr oposed 
pr i mar y f ar m r esi dence,  and dr i veway)  pl ant ed i n cor n,  
assumi ng an aver age yi el d of  100 bushel s of  cor n per  
acr e,  t he Ot t mans'  f ar m par cel  i s  capabl e of  pr oduci ng 
$6, 450 of  gr oss i ncome per  year  at  $1. 50 per  bushel  
and $9, 245 of  gr oss i ncome per  year  at  $2. 15 per  
bushel .     

Addi t i onal l y,  t he compl ai nt  asser t ed t hat  once Chr i st mas t r ee 

har vest i ng begi ns i n 2010,  t he f ar m " wi l l  sust ai n an annual  

gr oss i ncome f l ow of  at  l east  $21, 000 based sol el y on whol esal e 

pr i c i ng. "   

¶26 The compl ai nt  al so asser t ed t hat  t he Town' s deni al  was 

wi l l f ul l y  ar bi t r ar y,  capr i c i ous,  oppr essi ve,  and unr easonabl e,  

t hat  t he Town pr oceeded out si de i t s j ur i sdi ct i on,  and t hat  t he 

pr oceedi ngs wer e " per meat ed by bi as and f ai l  t he st andar ds of  

neut r al i t y,  due pr ocess and equal  pr ot ect i on. "   Fi nal l y,  t he 
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Ot t mans ar gued t hat  t hei r  pr oposed si t e f or  t he r esi dence woul d 

have t he l east  i mpact  on agr i cul t ur al  l and.       

¶27 I n i t s deci s i on,  t he c i r cui t  cour t  began by not i ng 

t hat  on cer t i or ar i  r evi ew,  t her e i s a pr esumpt i on of  cor r ect ness 

af f or ded t o t he Boar d' s deci s i on. 15  I t  det er mi ned t hat  t he 

per mi t  deni al  was not  act ual l y a zoni ng deci s i on,  and i t  

t her ef or e conduct ed r evi ew under  Chapt er  68 r at her  t han under  

Wi s.  St at .  § 62. 23( 7) ( e) 10.   I t  f ur t her  concl uded t hat  t he Boar d 

di d not  er r oneousl y i nt er pr et  i t s  Or di nances and t hat  i t  had 

act ed accor di ng t o t he l aw i n appl y i ng t he l east  i mpact  st andar d 

and t he f ar m i ncome r equi r ement .   The cour t  det er mi ned t hat  t he 

f ar m i ncome r equi r ement  shoul d be l i ber al l y const r ued i n f avor  

of  t he muni ci pal i t y,  and t hat  t he Boar d' s i nt er pr et at i on,  whi ch 

r equi r ed cur r ent  i ncome r at her  t han specul at i ve i ncome,  was 

r easonabl e.     

¶28 The Ot t mans f i l ed a mot i on f or  r econsi der at i on.   Among 

ot her  ar gument s,  t he mot i on r ehashed t hei r  pr i or  ar gument s about  

t he i nt er pr et at i on of  t he Agr i cul t ur al  Pr oduct i v i t y Cl ause.   I n 

addi t i on,  t he Ot t mans ar gued t hat  t he pr ocess i n f r ont  of  t he 

Boar d shoul d have been bi f ur cat ed,  and t hat  at  t he pr el i mi nar y 

appl i cat i on st age,  t he Ot t mans had not  been r equi r ed t o f ur ni sh 

an engi neer ' s pl an or  any t echni cal  det ai l s about  dr i veway 

                                                 
15 We r ecogni ze t hat  Wi sconsi n cases of t en r ef er  t o " t he 

pr esumpt i on of  cor r ect ness and val i di t y. "   Li ke t he c i r cui t  
cour t ,  we occasi onal l y use t he phr ase " pr esumpt i on of  
cor r ect ness"  t hr oughout  t hi s opi ni on f or  t he sake of  s i mpl i c i t y.     
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speci f i cat i ons.   Ul t i mat el y,  t he c i r cui t  cour t  deni ed t he 

Ot t mans'  mot i on f or  r econsi der at i on.        

¶29 I n an unpubl i shed deci s i on,  t he cour t  of  appeal s 

af f i r med.   Addr essi ng t he ar gument  t hat  r evi ew shoul d be under  

t he zoni ng st at ut e,  Wi s.  St at .  § 62. 23( 7) ,  t he cour t  det er mi ned 

t hat  " t he Ot t mans have not  expl ai ned how our  r evi ew woul d di f f er  

i f  we pr oceeded under  § 62. 23( 7) ( e) 10. "   Ot t man v.  Town of  

Pr i mr ose,  No.  2008AP3182,  unpubl i shed sl i p op. ,  ¶5 n. 2 ( Wi s.  Ct .  

App. ,  Feb.  18,  2010) .   Ther ef or e,  t he cour t  concl uded,  " we need 

not  addr ess t hi s ar gument  f ur t her . "   I d.     

¶30 Because i t  conc l uded t hat  t he Boar d di d not  er r  i n 

r ej ect i ng t he pr oposed si t e f or  t he r esi dence,  t he cour t  of  

appeal s di d not  i nt er pr et  t he f ar m i ncome r equi r ement .   I d. ,  

¶11.   I n an unpubl i shed or der ,  t he cour t  subsequent l y deni ed t he 

Ot t mans'  mot i on f or  r econsi der at i on.   Ot t man v.  Town of  

Pr i mr ose,  No.  2008AP3182,  unpubl i shed or der ,  ( Wi s.  Ct .  App. ,  

Mar .  25,  2010) .  

I I  

¶31 I n t hei r  pet i t i on f or  r evi ew,  t he Ot t mans set  f or t h 

t hr ee quest i ons:  

• I s t he Town engaged i n l and use r egul at i on such 
t hat  t hi s case cal l s f or  st at ut or y cer t i or ar i  
r evi ew under  Wi s.  St at .  § 62. 23( 7) ( e) 10,  and 
l i mi t at i ons on t he scope of  st at ut or y cer t i or ar i  
shoul d be over r ul ed?  

• Does t he cur r ent  j udi c i al  r ul e on def er ence t o 
l and use deci s i ons of  l ocal  gover nment s over l y 
i nsul at e f r om j udi c i al  r evi ew t he bal anci ng of  
communi t y i nt er est s and i ndi v i dual  pr oper t y 
r i ght s?  
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• Does t he Town' s deci s i on f ai l  t o wi t hst and 
consci ent i ous j udi c i al  scr ut i ny under  t he 
cust omar y st andar d of  cer t i or ar i  r evi ew? 

The Ot t mans'  f i r st  t wo quest i ons ask t hi s cour t  t o modi f y t he 

exi st i ng st andar ds f or  cer t i or ar i  r evi ew.   The f i r st  r el at es t o 

t he scope of  r evi ew,  and t he second r el at es t o t he amount  of  

def er ence t hat  shoul d be gi ven t o a muni ci pal i t y ' s concl usi ons 

of  l aw.   By cont r ast ,  t he t hi r d quest i on asks us t o appl y t he 

exi st i ng st andar ds of  cer t i or ar i  r evi ew t o t he Boar d' s deci s i on.  

¶32 We begi n by exami ni ng t he r equest ed changes t o t he 

l aw.   Fi r st ,  we addr ess whet her  we shoul d over r ul e l i mi t at i ons 

on t he scope of  cer t i or ar i  r evi ew.   Next ,  we cl ar i f y t he 

c i r cumst ances i n whi ch def er ence i s owed t o a muni ci pal i t y ' s 

deci s i on.   Fi nal l y,  we appl y t he pr i nci pl es we have set  f or t h t o 

t he Boar d' s deci s i on.        

A 

¶33 The Ot t mans'  ar gument  r egar di ng t he appr opr i at e scope 

of  r evi ew hi nges upon i t s asser t i on t hat  t he Dr i veway 

Or di nance' s Agr i cul t ur al  Pr oduct i v i t y Cl ause i s a zoni ng 

or di nance and t her ef or e,  deci s i ons r el at i ng t o t hat  c l ause 

shoul d be r evi ewed under  Wi s.  St at .  § 62. 23( 7) ( e) 10.   I t  i s  

i mpor t ant  t o not e,  however ,  t hat  t he Ot t mans ar e not  chal l engi ng 

t he val i di t y of  t he Agr i cul t ur al  Pr oduct i v i t y Cl ause. 16  Rat her ,  
                                                 

16 The Wi sconsi n Real t or s Associ at i on,  whi ch f i l ed an ami cus 
br i ef ,  expands upon t he Ot t mans'  ar gument  t hat  t he Agr i cul t ur al  
Pr oduct i v i t y Cl ause i s a zoni ng or di nance.   Wi t hout  any ci t at i on 
t o t he r ecor d,  t he Real t or s asser t  t hat  " t he Town of  
Pr i mr ose .  .  .  f ai l ed t o f ol l ow t he pr ocedur es and st andar ds 
[ set  f or t h i n Wi s.  St at .  § 62. 23( d)  t hat  ar e]  r equi r ed f or  
adopt i ng a zoni ng or di nance. "   The Real t or s cont end t hat  t he 
Town' s Or di nances ar e i nval i d and unenf or ceabl e.  
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t hey s i mpl y asser t  t hat  our  Chapt er  68 r evi ew shoul d be 

augment ed by t he st andar ds f or  cer t i or ar i  r evi ew set  f or t h i n 

Wi s.  St at .  § 62. 23.    

¶34 Cer t i or ar i  i s  a mechani sm by whi ch a cour t  may t est  

t he val i di t y of  a deci s i on r ender ed by a muni ci pal i t y,  an 

admi ni st r at i ve agency,  or  an i nf er i or  t r i bunal .   See Acevedo v.  

Ci t y of  Kenosha,  2011 WI  App 10,  793 N. W. 2d 500,  ___ 

Wi s.  2d ___,  ¶8 ( Ct .  App.  2010) .   Ther e ar e t wo gener al  

cat egor i es of  cer t i or ar i :  common l aw cer t i or ar i  and st at ut or y 

cer t i or ar i .   Mi chael  S.  Hef f er nan,  Appel l at e Pr act i ce & 

Pr ocedur e i n Wi sconsi n § 28. 27 ( 4t h ed.  2006) .  

                                                                                                                                                             
The Real t or s '  asser t i on f i nds no suppor t  i n t he r ecor d.   

Dur i ng or al  ar gument ,  t he Ot t mans'  at t or ney cl ar i f i ed t hat  t he 
Ot t mans " do not  agr ee wi t h t he ami cus"  and ar e not  chal l engi ng 
t he val i di t y of  any or di nance:    

The Cour t :  I  do not  r ead i n your  br i ef s t hat  you ar e 
chal l engi ng t hat  t hi s i s a zoni ng or di nance t hat  was 
not  adopt ed i n accor dance wi t h t he pr ocedur es of  a 
zoni ng or di nance,  and t he ami cus br i ef  does.  

At t or ney Var da:  Exact l y.   We do not .   The ami cus 
br i ef s say t hat  t he Or di nances,  t he Dr i veway and 
Bui l di ng Per mi t  Or di nances,  ar e zoni ng.   And we say 
yes we agr ee wi t h t hat  as t o t he agr i cul t ur al  
pr oduct i v i t y pr ovi s i ons of  t hose Or di nances.  .  .  .  And 
t he ami cus br i ef s go on t o suggest  t hat  t he Town' s 
Or di nances ar e voi d f or  l ack of  appr oval  by t he 
count y.  

The Cour t :  Ar e you wi l l i ng t o say t hat ? 

At t or ney Var da:  I t  i s  an i nt er est i ng ar gument .   We do 
not  agr ee wi t h i t .   

The Cour t :  No.   You ar e j ust  on scope of  r evi ew.    

At t or ney Var da:  That  i s cor r ect ,  your  honor .   
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¶35 Common l aw cer t i or ar i  i s  avai l abl e whenever  t her e i s 

no expr ess st at ut or y met hod of  r evi ew.   Col eman v.  Per cy,  96 

Wi s.  2d 578,  588,  292 N. W. 2d 615 ( 1980) .   When conduct i ng common 

l aw cer t i or ar i  r evi ew,  a cour t  r evi ews t he r ecor d compi l ed by 

t he muni ci pal i t y and does not  t ake any addi t i onal  evi dence on 

t he mer i t s of  t he deci s i on.   St at e ex r el .  Br ooksi de Poul t r y 

Far ms,  I nc.  v.  Jef f er son Cnt y.  Bd.  Adj ust ment ,  131 Wi s.  2d 101,  

119,  388 N. W. 2d 593 ( 1986) .   The cour t ' s  r evi ew i s l i mi t ed t o:  

( 1)  whet her  t he muni ci pal i t y kept  wi t hi n i t s j ur i sdi ct i on;  ( 2)  

whet her  i t  pr oceeded on a cor r ect  t heor y of  l aw;  ( 3)  whet her  i t s  

act i on was ar bi t r ar y,  oppr essi ve,  or  unr easonabl e and 

r epr esent ed i t s wi l l  and not  i t s j udgment ;  and ( 4)  whet her  t he 

evi dence was such t hat  i t  mi ght  r easonabl y make t he or der  or  

det er mi nat i on i n quest i on.   I d.  at  119- 20;  Snyder  v.  Waukesha 

Cnt y.  Zoni ng Bd.  Adj ust ment ,  74 Wi s.  2d 468,  475,  247 N. W. 2d 98 

( 1976) .    

¶36 Cer t i or ar i  r evi ew may al so be desi gnat ed by st at ut e.   

I n t hat  case,  unl ess t he st at ut e pr ovi di ng f or  cer t i or ar i  

f ur t her  l i mi t s or  enl ar ges t he scope of  r evi ew,  t he r evi ewi ng 

cour t  makes t he same f our  i nqui r i es t hat  ar e made under  common 

l aw cer t i or ar i  r evi ew.   St at e ex r el .  Rut henber g v.  Annui t y & 

Pensi on Bd. ,  89 Wi s.  2d 463,  474,  278 N. W. 2d 835 ( 1979) .    

¶37 Her e,  t he par t i es st i pul at ed t o t he Boar d conduct i ng 

pr oceedi ngs under  t he pr ocedur e speci f i ed i n Wi s.  St at .  Ch.  68.   

Wi sconsi n St at .  § 68. 13( 1)  pr ovi des t hat  " [ a] ny par t y t o a 

pr oceedi ng r esul t i ng i n a f i nal  det er mi nat i on may seek r evi ew 

t her eof  by cer t i or ar i  wi t hi n 30 days of  r ecei pt  of  t he f i nal  
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det er mi nat i on. "   Ther e i s not hi ng i n t he t ext  of  Wi s.  St at .  

§ 68. 13( 1)  l i mi t i ng or  enl ar gi ng t he scope of  cer t i or ar i  

r evi ew. 17  Accor di ngl y,  t he scope of  r evi ew under  Chapt er  68 i s 

i dent i cal  t o t he scope of  common l aw cer t i or ar i  r evi ew.   See 

Rut henber g,  89 Wi s.  2d at  474.   

¶38 The Ot t mans ar gue t hat  t he scope of  r evi ew shoul d be 

augment ed by t he st andar ds f or  cer t i or ar i  r evi ew set  f or t h i n 

Wi s.  St at .  § 62. 23( 7) .   Unl i ke Wi s.  St at .  § 68. 13( 1) ,  

Wi s.  St at .  § 62. 23( 7) ( e) 10 expr essl y empower s t he c i r cui t  cour t  

t o t ake evi dence on t he mer i t s of  t he Boar d' s deci s i on:  

[ An aggr i eved per son may]  commence an act i on seeki ng 
t he r emedy avai l abl e by cer t i or ar i .  .  .  .  I f  necessar y 
f or  t he pr oper  di sposi t i on of  t he mat t er ,  t he cour t  
may t ake evi dence,  or  appoi nt  a r ef er ee t o t ake 
evi dence and r epor t  f i ndi ngs of  f act  and concl usi ons 
of  l aw as i t  di r ect s,  whi ch shal l  const i t ut e a par t  of  
t he pr oceedi ngs upon whi ch t he det er mi nat i on of  t he 
cour t  shal l  be made.   The cour t  may r ever se or  af f i r m,  
whol l y or  par t l y,  or  may modi f y,  t he deci s i on br ought  
up f or  r evi ew.  

¶39 Her e,  nei t her  par t y asked t he ci r cui t  cour t  t o t ake 

addi t i onal  evi dence on any i ssue,  and t he ci r cui t  cour t  based 

i t s r evi ew on t he r ecor d bef or e t he Boar d.   Never t hel ess,  l i ke 

t he cour t  of  appeal s,  we exami ne i n t hi s case whet her  t he scope 

of  r evi ew under  Wi s.  St at .  § 62. 23( 7) ( e) 10 di f f er s i n any ot her  

way f r om t he scope of  r evi ew under  Wi s.  St at .  § 68. 13 and common 

l aw cer t i or ar i .    

                                                 
17 Wi sconsi n St at .  § 68. 13( 2)  pr ovi des t hat  under  some 

ci r cumst ances,  t he pr oceedi ngs wi l l  be t r anscr i bed.     
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¶40 We have pr evi ousl y i nt er pr et ed a st at ut e wi t h l anguage 

t hat  i s near l y i dent i cal  t o t he cur r ent  ver si on of  Wi s.  St at .  

§ 62. 23( 7) ( e) 10.   See Br ooksi de Poul t r y,  131 Wi s.  2d at  120- 22.   

Li ke § 62. 23( 7) ( e) 10,  Wi s.  St at .  § 59. 99( 10)  ( 1983- 84) 18 expanded 

t he cour t s '  r ol e on cer t i or ar i  r evi ew by per mi t t i ng a c i r cui t  

cour t  t o t ake addi t i onal  evi dence " [ i ] f  necessar y f or  t he pr oper  

di sposi t i on of  t he mat t er . "   Li ke § 62. 23( 7) ( e) 10,  

Wi s.  St at .  § 59. 99( 10)  ( 1983- 84)  per mi t t ed t he cour t  t o " r ever se 

or  af f i r m,  whol l y or  par t l y, "  and t o " modi f y[ ]  t he deci s i on 

br ought  up f or  r evi ew. "   

¶41 I n Br ooksi de Poul t r y,  i t  was ar gued t hat  st at ut or y 

cer t i or ar i  pr ovi des a c i r cui t  cour t  wi t h br oader  l at i t ude t o 

i ndependent l y det er mi ne t he mer i t s of  t he admi ni st r at i ve 

deci s i on.   131 Wi s.  2d at  121.   We r ej ect ed t hat  asser t i on,  

concl udi ng t hat  when t he ci r cui t  cour t  t akes no addi t i onal  

evi dence,  " t he ci r cui t  cour t  r evi ews t he admi ni st r at i ve r ecor d 

                                                 
18 Wi s.  St at .  § 59. 99( 10)  ( 1983- 84)  pr ovi ded:  

Any per son or  per sons,  j oi nt l y or  sever al l y,  aggr i eved 
by any deci s i on of  t he boar d of  adj ust ment ,  or  any 
t axpayer ,  or  any of f i cer ,  depar t ment ,  boar d or  bur eau 
of  t he muni ci pal i t y,  may,  wi t hi n 30 days af t er  t he 
f i l i ng of  t he deci s i on i n t he of f i ce of  t he boar d,  
commence an act i on seeki ng t he r emedy avai l abl e by 
cer t i or ar i .  .  .  .  I f  necessar y f or  t he pr oper  
di sposi t i on of  t he mat t er ,  t he cour t  may t ake 
evi dence,  or  appoi nt  a r ef er ee t o t ake evi dence and 
r epor t  f i ndi ngs of  f act  and concl usi ons of  l aw as i t  
di r ect s,  whi ch shal l  const i t ut e par t  of  t he 
pr oceedi ngs upon whi ch t he det er mi nat i on of  t he cour t  
shal l  be made.   The cour t  may r ever se or  af f i r m,  
whol l y or  par t l y,  or  may modi f y,  t he deci s i on br ought  
up f or  r evi ew.    
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under  t r adi t i onal  st andar ds of  common- l aw cer t i or ar i . "   I d.  at  

122;  see al so Kl i nger  v.  Onei da Cnt y. ,  149 Wi s.  2d 838,  845,  440 

N. W. 2d 348 ( 1989)  ( " When,  as i n t hi s case,  t he c i r cui t  cour t  

t akes evi dence t hat  i s subst ant i al l y  t he same as t hat  t aken by 

t he Boar d,  def er ence t o t he Boar d demands t hat  t he evi dent i ar y 

hear i ng shoul d be t r eat ed as a nul l i t y  f or  pur poses of  

det er mi ni ng t he st andar d of  r evi ew t o be appl i ed t o t he Boar d' s 

deci s i on. " ) .  

¶42 The r ul e set  f or t h i n Br ooksi de Poul t r y i s wel l  

est abl i shed.   On many occasi ons,  c i r cui t  cour t s and appel l at e 

cour t s i n t hi s st at e have appl i ed t he Br ooksi de Poul t r y r ul e 

when conduct i ng cer t i or ar i  r evi ew under  t he zoni ng st at ut e,  Wi s.  

St at .  § 62. 23( 7) ( e) 10.   See,  e. g. ,  Lamar  Cent .  Out door ,  I nc.  v.  

Bd.  of  Zoni ng Appeal s Ci t y of  Mi l waukee,  2005 WI  117,  ¶16,  284 

Wi s.  2d 1,  700 N. W. 2d 87;  Hear st - Ar gyl e St at i ons,  I nc.  v.  Bd.  

Zoni ng Appeal s Ci t y of  Mi l waukee,  2003 WI  App 48,  ¶11,  260 

Wi s.  2d 494,  659 N. W. 2d 424;  Wi nkel man v.  Town of  Del af i el d,  

2000 WI  App 254,  239 Wi s.  2d 542,  620 N. W. 2d 438;  Ar ndor f er  v.  

Sauk Cnt y.  Bd.  Adj ust ment ,  162 Wi s.  2d 246,  469 Wi s.  2d 831 

( 1991) ;  St at e v .  Out agami e Cnt y.  Bd.  Adj ust ment ,  2001 WI  78,  

¶26,  244 Wi s.  2d 613,  628 N. W. 2d 376;  St at e ex r el .  Zi er vogel  v.  

Washi ngt on Cnt y.  Bd.  Adj ust ment ,  2004 WI  23,  ¶13,  269 

Wi s.  2d 549,  676 N. W. 2d 401.      

¶43 I n t hi s case,  t he c i r cui t  cour t  di d not  t ake evi dence 

on any i ssue.   Accor di ngl y,  under  exi st i ng l aw,  even i f  we 

conduct ed r evi ew under  Wi s.  St at .  § 62. 23( 7) ( e) 10 t he cour t  

woul d s i mpl y appl y t he t r adi t i onal  scope of  common l aw 
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cer t i or ar i  r evi ew.   Li ke t he cour t  of  appeal s,  we concl ude t hat  

t he Ot t mans have not  demonst r at ed how our  r evi ew woul d di f f er  i f  

we pr oceeded under  t he st andar ds set  f or t h i n Wi s.  St at .  

§ 62. 23( 7) ( e) 10,  as t hose st andar ds have hi st or i cal l y been 

i nt er pr et ed by Wi sconsi n cour t s.   Ot t man v.  Town of  Pr i mr ose,  

No.  2008AP3182,  unpubl i shed sl i p op. ,  ¶5 n. 2 ( Wi s.  Ct .  App. ,  

Feb.  18,  2010) .  

¶44 The Ot t mans appear  t o acknowl edge t hat  i n t hi s case 

under  exi st i ng l aw,  r evi ew under  Wi s.  St at .  Ch.  62 woul d pr ovi de 

not hi ng mor e t han what  i s pr ovi ded by Wi s.  St at .  Ch.  68.   

Ther ef or e,  t hey ur ge us t o over r ul e or  modi f y t he cases l i mi t i ng 

t he scope of  cer t i or ar i  r evi ew under  Wi s.  St at .  § 62. 23.    

¶45 No per suasi ve r at i onal e i s pr ovi ded f or  upset t i ng our  

l ongst andi ng j ur i spr udence.   The ar gument  advanced i n f avor  of  

al t er i ng t he exi st i ng scope of  r evi ew i s set  f or t h i n t he 

Ot t mans'  br i ef  as f ol l ows:   

The l egal  const r uct i on t he Town has i mposed on i t s LUP 
and Dr i veway Or di nance i n [ t he]  Ot t mans'  case has l ed 
t o t he Town' s  engagement  i n t he di r ect  r egul at i on of  
t he use of  l and.  .  .  .   

I t  i s  sai d t o be wel l  set t l ed l aw t hat  common l aw 
cer t i or ar i  appl i es when t he ci r cui t  cour t  does not  
t ake new evi dence.  .  .  .  The j udi c i al  r at i onal e r el i es 
upon a bl anket  pr esumpt i on of  cor r ect ness and 
val i di t y.  .  .  .  None of  t he pr ecedent  cases .  .  .  
t ur ns on a st r ai ght f or war d adj udi cat i on and l egal  
const r uct i on as t he Ot t mans'  case does.     

¶46 The Ot t mans'  ar gument  about  a " bl anket  pr esumpt i on of  

cor r ect ness"  t o a muni ci pal i t y ' s det er mi nat i on of  a quest i on of  

l aw does not  di r ect l y i mpl i cat e t he scope of  common l aw 
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cer t i or ar i  r evi ew.   Our  est abl i shed scope of  r evi ew per mi t s 

cour t s t o det er mi ne whet her  t he Boar d pr oceeded on a cor r ect  

t heor y of  l aw.   Br ooksi de Poul t r y,  131 Wi s.  2d at  119- 20.   

I nst ead,  t he Ot t mans'  ar gument  appear s t o mor e di r ect l y 

i mpl i cat e t he pr esumpt i on of  cor r ect ness and amount  of  def er ence 

a cour t  shoul d gi ve t o a Boar d' s det er mi nat i on of  a quest i on of  

l aw.   We addr ess quest i ons r el at ed t o def er ence and t he 

pr esumpt i on of  cor r ect ness bel ow i n Par t  I I . B. 19   

¶47 Because no per suasi ve r at i onal e i s pr ovi ded f or  

upset t i ng our  l ongst andi ng j ur i spr udence,  we decl i ne t o al t er  

t he est abl i shed scope of  cer t i or ar i  r evi ew under  Wi s.  St at .  

§ 62. 23( 7) ( e) 10.   Ther ef or e,  l i ke t he cour t  of  appeal s,  we 

det er mi ne t hat  we need not  addr ess whet her  t he Agr i cul t ur al  

Pr oduct i v i t y Cl ause i s i n f act  a zoni ng or di nance.   Ot t man,  

unpubl i shed sl i p op. ,  ¶5 n. 2.   I n t hi s case,  under  bot h Wi s.  

                                                 
19 Addi t i onal l y,  c i t i ng St at e ex r el .  Nagawi cka I sl and Cor p.  

v.  Ci t y of  Del af i el d ( Nagawi cka I I ) ,  117 Wi s.  2d 23,  343 
N. W. 2d 816 ( Ct .  App.  1983) ,  t he Ot t mans appear  t o ur ge us t o 
br oaden t he scope of  r evi ew by i ndependent l y bal anci ng t he Town 
of  Pr i mr ose communi t y i nt er est s agai nst  r est r i ct i ons on pr oper t y  
owner s '  r i ght s.   The Nagawi cka I I  deci s i on does not  suppor t  t he 
Ot t mans'  ar gument .    

I n Nagawi cka I I ,  " t he zoni ng or di nance i t sel f "  was bei ng 
chal l enged as r esul t i ng i n an unconst i t ut i onal  t aki ng of  
pr oper t y wi t hout  j ust  compensat i on.   I d.  at  26.   Her e,  t he 
Ot t mans ar e not  chal l engi ng t he val i di t y of  t he Dr i veway 
Or di nance,  nor  ar e t hey asser t i ng t hat  t he Boar d' s appl i cat i on 
of  t he Agr i cul t ur al  Pr oduct i v i t y Cl ause r esul t s i n an 
unconst i t ut i onal  t aki ng.   Accor di ngl y,  we concl ude t hat  
Nagawi cka I I  does not  suppor t  t he Ot t mans'  suggest i on t hat  we 
shoul d i ndependent l y bal ance l ocal  i nt er est s and pr oper t y 
owner s '  r i ght s.    
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St at .  § 68. 13( 1)  and Wi s.  St at .  § 62. 23( 7) ( e) 10,  our  r evi ew i s  

t he same.   I t  i s  l i mi t ed t o:  ( 1)  whet her  t he Boar d kept  wi t hi n 

i t s j ur i sdi ct i on;  ( 2)  whet her  i t  pr oceeded on a cor r ect  t heor y 

of  l aw;  ( 3)  whet her  i t s act i on was ar bi t r ar y,  oppr essi ve,  or  

unr easonabl e and r epr esent ed i t s  wi l l  and not  i t s j udgment ;  and 

( 4)  whet her  t he evi dence was such t hat  i t  mi ght  r easonabl y make 

t he or der  or  det er mi nat i on i n quest i on.  

B 

¶48 Havi ng det er mi ned t he scope of  our  cer t i or ar i  r evi ew,  

we t ur n t o exami ni ng t he def er ence due t o t he Boar d' s deci s i on.   

Wi sconsi n cour t s have r epeat edl y st at ed t hat  on cer t i or ar i  

r evi ew,  t her e i s a pr esumpt i on of  cor r ect ness and val i di t y t o a 

muni ci pal i t y ' s deci s i on.   Lamar  Out door  Adver t i s i ng,  284 

Wi s.  2d 1,  ¶16;  Zi er vogel ,  269 Wi s.  2d 549,  ¶13;  Her man v.  Cnt y.  

of  Wal wor t h,  2005 WI  App 185,  ¶9,  286 Wi s.  2d 449,  703 

N. W. 2d 720.    

¶49 Dur i ng or al  ar gument ,  t he Ot t mans'  at t or ney cont ended 

t hat  t he l anguage i n our  cases set t i ng f or t h a pr esumpt i on of  

cor r ect ness and val i di t y i s " meani ngl ess boi l er pl at e, "  and t hat  

af f or di ng a " bl anket "  pr esumpt i on of  cor r ect ness t o al l  aspect s 

of  a muni ci pal i t y ' s deci s i on i mpr oper l y i nsul at es t he deci s i on 

f r om meani ngf ul  j udi c i al  r evi ew.   
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¶50 The concept  of  a " pr esumpt i on"  i s ver y f ami l i ar  i n t he 

l aw,  and i t  i s  c l osel y r el at ed t o t he concept  of  a " bur den. " 20  

On cer t i or ar i  r evi ew,  t he pet i t i oner  bear s t he bur den t o 

over come t he pr esumpt i on of  cor r ect ness.    

¶51 The pr esumpt i on of  cor r ect ness and val i di t y i s 

appr opr i at e because i t  r ecogni zes t hat  l ocal l y  el ect ed of f i c i al s 

ar e especi al l y at t uned t o l ocal  concer ns.   I t  does not  f ol l ow,  

however ,  t hat  af f or di ng t he muni ci pal i t y a pr esumpt i on of  

cor r ect ness evi scer at es meani ngf ul  r evi ew.   A cour t ' s  

acknowl edgement  of  a pr esumpt i on does not  mean t hat  t he 

pr esumpt i on wi l l  never  be over come.    

¶52 The Ot t mans cor r ect l y obser ve t hat  cer t i or ar i  cour t s 

appl y di f f er ent  st andar ds when r evi ewi ng a muni ci pal i t y ' s 

di scr et i onar y det er mi nat i on,  a muni ci pal i t y ' s det er mi nat i on of  a 

quest i on of  f act ,  and a muni ci pal i t y ' s det er mi nat i on of  a 

quest i on of  l aw.   For  exampl e,  t he cour t  on cer t i or ar i  r evi ew 

may be asked t o r evi ew a det er mi nat i on t hat  i s ent r ust ed t o t he 

di scr et i on of  t he muni ci pal i t y,  such as whet her  t o gr ant  a 

var i ance.   I f  t he muni ci pal i t y appl i ed t he cor r ect  l egal  

                                                 
20 I n a cr i mi nal  case,  f or  exampl e,  t her e i s a pr esumpt i on 

of  i nnocence and t he St at e has t he bur den of  pr ovi ng gui l t  
beyond a r easonabl e doubt .   I n r e Wi nshi p,  397 U. S.  358,  363 
( 1970) .   I n evi dent i ar y di sput es,  a pr esumpt i on i s a r ul e of  l aw 
by whi ch a f i ndi ng of  a basi c f act  gi ves r i se t o an exi st ence of  
a pr esumed f act ,  and t he par t y agai nst  whom t he pr esumpt i on i s 
di r ect ed bear s t he bur den of  pr ovi ng t hat  t he nonexi st ence of  
t he pr esumed f act  i s  mor e pr obabl e t han i t s exi st ence.   
Wi s.  St at .  § 903. 01;  see al so Keen v.  Dane Cnt y.  Bd.  
Super vi sor s,  2004 WI  App 26,  ¶6,  269 Wi s.  2d 488,  676 
N. W. 2d 154.    
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st andar ds and r eached a deci s i on t hat  i s not  ar bi t r ar y,  

oppr essi ve,  or  unr easonabl e,  we wi l l  not  upset  a muni ci pal i t y ' s 

di scr et i onar y det er mi nat i on.   See St at e ex r el .  War r en v.  

Schwar z,  211 Wi s.  2d 710,  726,  566 N. W. 2d 173 ( Ct .  App.  1997) .    

¶53 The cour t  may al so be asked t o r evi ew a muni ci pal i t y ' s 

f i ndi ngs of  f act  and t o det er mi ne whet her  t he evi dence was such 

t hat  t he muni ci pal i t y mi ght  r easonabl y have r eached t he deci s i on 

i t  r eached.   A cer t i or ar i  cour t  may not  subst i t ut e i t s v i ew of  

t he evi dence f or  t hat  of  t he muni ci pal i t y.   On cer t i or ar i ,  a 

cour t  wi l l  sust ai n a muni ci pal i t y ' s f i ndi ngs of  f act  i f  any 

r easonabl e v i ew of  t he evi dence suppor t s t hem.  Kapi schke v.  

Cnt y.  of  Wal wor t h,  226 Wi s.  2d 320,  328,  595 N. W. 2d 42 ( Ct .  App.  

1999) .  

¶54 Addi t i onal l y,  a cour t  may be asked t o r evi ew whet her  

t he muni ci pal i t y " kept  wi t hi n i t s j ur i sdi ct i on. "   Or ,  i n 

r evi ewi ng whet her  t he muni ci pal i t y " pr oceeded accor di ng t o l aw, "  

t he cour t  may be asked t o det er mi ne whet her  t he appl i cant  was 

af f or ded due pr ocess under  t he st at e and f eder al  const i t ut i ons.   

These ar e quest i ons of  l aw,  and cour t s r evi ew quest i ons of  l aw 

i ndependent l y f r om t he det er mi nat i ons r ender ed by t he 

muni ci pal i t y or  t he c i r cui t  cour t .    

¶55 An i nt er est i ng quest i on ar i ses when a cour t  i s  asked 

on cer t i or ar i  t o r evi ew a muni ci pal i t y ' s i nt er pr et at i on and 

appl i cat i on of  i t s  own or di nance.   Li ke t he i nt er pr et at i on and 

appl i cat i on of  a st at e st at ut e,  t he i nt er pr et at i on and 

appl i cat i on of  an or di nance i s a quest i on of  l aw.   Mar r i s v.  

Ci t y of  Cedar bur g,  176 Wi s.  2d 14,  32,  498 N. W. 2d 842 ( 1993) .   
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Never t hel ess,  i n Mar r i s,  t hi s cour t  pr ovi ded gui dance as t o when 

t he cour t  shoul d gi ve some def er ence t o a muni ci pal i t y ' s  

i nt er pr et at i on of  i t s  own or di nance.    

¶56 The i ssue i n t hat  case was whet her  t he Ci t y of  

Cedar bur g er r ed when i t  det er mi ned t hat  Mar r i s ' s pr oper t y had 

l ost  i t s  st at us as a l egal  nonconf or mi ng use.   On cer t i or ar i  

r evi ew,  r esol ut i on of  t he i ssue depended upon t he i nt er pr et at i on 

and appl i cat i on of  t he phr ase " t ot al  l i f et i me st r uct ur al  r epai r s  

or  al t er at i ons, "  whi ch was f ound i n t he Cedar bur g or di nance 

r egul at i ng nonconf or mi ng uses.   I d.  at  31.    

¶57 The Mar r i s cour t  acknowl edged t hat  cour t s somet i mes 

gi ve def er ence t o a muni ci pal i t y ' s i nt er pr et at i on of  i t s  own 

or di nance.   I d.  at  33.   Never t hel ess,  t he cour t  was cogni zant  

t hat  " t he or di nance i n quest i on i s subst ant i al l y  s i mi l ar  t o a 

st at e st at ut e and t o or di nances acr oss t he st at e. "   I d.   The 

phr ase " t ot al  st r uct ur al  r epai r s or  al t er at i ons"  was f ound i n 

Wi s.  St at .  § 62. 23( 7) ( h)  ( 1993- 94) ,  t he st at e st at ut e r egul at i ng 

nonconf or mi ng uses:  " The t ot al  s t r uct ur al  r epai r s or  al t er at i ons 

i n such a nonconf or mi ng bui l di ng shal l  not  i n i t s l i f et i me 

exceed 50% of  t he assessed val ue of  t he bui l di ng unl ess 

per manent l y changed t o a nonconf or mi ng use. "     

¶58 Gi ven t hat  t he Cedar bur g or di nance essent i al l y  

par r ot ed t he st andar d set  f or t h i n t he st at e st at ut e,  we wer e 

concer ned " t hat  any di scussi on of  t he phr ase ' st r uct ur al  

r epai r s '  i n t he Cedar bur g or di nance may have si gni f i cance beyond 

i nt er pr et i ng t he Cedar bur g or di nance. "   Mar r i s,  176 Wi s.  2d at  

33.   Under  t he c i r cumst ances,  we di d not  gi ve def er ence t o t he 



No.  2008AP3182   

 

28 
 

Ci t y ' s i nt er pr et at i on because " one boar d' s i nt er pr et at i on of  t he 

l anguage i n a s i ngl e case shoul d not  be vi ewed as cont r ol l i ng or  

per suasi ve. "   I d.   I n ot her  wor ds,  we decl i ned t o per mi t  t he 

Ci t y of  Cedar bur g t o est abl i sh t he i nt er pr et at i on of  a st at ewi de 

st andar d.     

¶59 We t ake t he f ol l owi ng l essons f r om Mar r i s.   A cour t  

shoul d not  def er  t o a muni c i pal i t y ' s i nt er pr et at i on of  a 

st at ewi de st andar d.   Doi ng so woul d gi ve one l ocal i t y 

di spr opor t i onat e aut hor i t y t o i nf l uence st at e st andar ds 

est abl i shed by t he l egi s l at ur e.    

¶60 I n ot her  c i r cumst ances,  however ,  t he l anguage of  t he 

muni ci pal i t y ' s or di nance appear s t o be uni que and does not  

par r ot  a st at e st at ut e but  r at her  t he l anguage was dr af t ed by 

t he muni ci pal i t y i n an ef f or t  t o addr ess a l ocal  concer n.   I n 

such a case,  t he muni ci pal i t y may be uni quel y poi sed t o 

det er mi ne what  t hat  or di nance means.   Then,  appl y i ng a 

pr esumpt i on of  cor r ect ness,  we wi l l  def er  t o t he muni ci pal i t y ' s 

i nt er pr et at i on i f  i t  i s  r easonabl e.    

¶61 As i n ot her  s i t uat i ons i nvol v i ng def er ence t o 

i nt er pr et at i ons of  st at ut es and r ul es,  def er ence t o t he 

muni ci pal i t y ' s i nt er pr et at i on of  i t s  own or di nance " does not  

mean t hat  t he cour t  accept s t he [ muni ci pal i t y ' s]  i nt er pr et at i on 

wi t hout  a cr i t i cal  eye. "   Raci ne Har l ey Davi dson,  I nc.  v.  St at e 

Di v i s i on Hear i ngs & Appeal s,  2006 WI  186,  ¶15,  292 Wi s.  2d 549,  

717 N. W. 2d 184.   A cour t  wi l l  not  def er  t o an i nt er pr et at i on 

t hat  i s unr easonabl e.   I d.    
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¶62 A muni ci pal i t y ' s i nt er pr et at i on of  i t s  own or di nance 

i s unr easonabl e,  f or  exampl e,  i f  i t  i s  cont r ar y t o l aw,  i f  i t  i s  

c l ear l y cont r ar y t o t he i nt ent ,  hi st or y,  or  pur pose of  t he 

or di nance,  or  i f  i t  i s  wi t hout  a r at i onal  basi s.   I d. ,  ¶17.   An 

i nt er pr et at i on t hat  di r ect l y cont r avenes t he wor ds of  t he 

or di nance i s al so unr easonabl e.   I d.      

¶63 The Ot t mans ur ge us t o pr ovi de addi t i onal  gui dance.   

They poi nt  t o our  j ur i spr udence on def er ence t o st at e 

admi ni st r at i ve agenci es,  whi ch est abl i sh t hr ee l evel s of  

def er ence,  gr eat  wei ght  def er ence,  due wei ght  def er ence,  and no 

def er ence,  t hat  " t ake i nt o account  t he compar at i ve i nst i t ut i onal  

qual i f i cat i ons and capabi l i t i es of  t he cour t  and t he 

admi ni st r at i ve agency. "   I d. ,  ¶13.   They ur ge us t o appl y t hese 

t hr ee l evel s of  def er ence when r evi ewi ng a muni ci pal i t y ' s 

i nt er pr et at i on of  i t s  own or di nance.      

¶64 Al t hough we have bor r owed f r om cases set t i ng f or t h t he 

f r amewor k f or  r evi ewi ng admi ni st r at i ve agency det er mi nat i ons i n 

our  di scussi on above,  we decl i ne t o gr af t  t hat  f r amewor k 

whol esal e ont o our  f r amewor k f or  r evi ewi ng muni ci pal  deci s i ons.   

The consi der at i ons t hat  gui de our  deci s i ons when r evi ewi ng 

admi ni st r at i ve agency det er mi nat i ons woul d be unnecessar i l y  

compl ex and cumber some when appl i ed t o muni ci pal i t y deci s i ons.    

¶65 For  exampl e,  a cent r al  consi der at i on i n admi ni st r at i ve 

agency cases i s whet her  t he agency has been char ged by t he 

l egi s l at ur e wi t h t he admi ni st r at i on of  a st at e st at ut e.   I d. ,  

¶¶16,  18.   That  consi der at i on i s i nappl i cabl e when r evi ewi ng a 

uni que muni ci pal  or di nance t hat  was dr af t ed by t he muni ci pal i t y 
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r at her  t han t he l egi s l at ur e.  The f r amewor k f or  r evi ewi ng 

admi ni st r at i ve agency deci s i ons,  whi ch gr ew out  of  t he di v i s i on 

of  aut hor i t y bet ween t he j udi c i al  and execut i ve br anches of  

st at e gover nment  and t he i nt er pr et at i on of  st at e l aw,  does not  

f i t  comf or t abl y wi t h t he di v i s i on of  aut hor i t y bet ween t he st at e 

j udi c i ar y and l ocal  gover nment  i n i nt er pr et i ng l ocal  l aw.     

I I I  

¶66 We t ur n next  t o appl y i ng t he pr i nci pl es set  f or t h 

above t o t he Boar d' s deci s i on.   The Ot t mans chal l enge t he 

Boar d' s i nt er pr et at i on of  t he Agr i cul t ur al  Pr oduct i v i t y Cl ause 

and t he Boar d' s appl i cat i on of  t hat  c l ause t o deny t hei r  

appl i cat i on f or  a dr i veway per mi t .   They cont end t hat  t he Boar d 

di d not  pr oceed accor di ng t o l aw because i t s i nt er pr et at i on of  

t he f ar m i ncome r equi r ement  v i ol at es t he Or di nance' s pl ai n 

l anguage.   They f ur t her  asser t  t hat  t he evi dence was such t hat  

t he Boar d coul d not  r easonabl y have made i t s det er mi nat i on t hat  

t he pr oposed bui l di ng s i t e woul d not  have t he l east  i mpact  upon 

agr i cul t ur al  l and.   They cont end t he Boar d' s r ej ect i on of  t he 

pr oposed bui l di ng s i t e was based on f i ndi ngs of  f act  t hat  ar e 

not  suppor t ed by subst ant i al  evi dence.      

¶67 We begi n by exami ni ng t he f ar m i ncome r equi r ement  t o 

det er mi ne whet her  t he Boar d pr oceeded accor di ng t o l aw.   I n 

r el evant  par t ,  t he Agr i cul t ur al  Pr oduct i v i t y Cl ause pr ovi des 

t hat  " [ n] o dr i veway shal l  be appr oved i n t he Town of  Pr i mr ose i f  

t he Town Boar d f i nds t hat  t he dr i veway wi l l  adver sel y i mpact  
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pr oduct i ve agr i cul t ur al  l and, 21 unl ess .  .  .  t he per son 

r equest i ng t he per mi t  can show t hat  t he par cel  t o be ser ved by 

t he dr i veway i s capabl e of  pr oduci ng at  l east  $6000. 00 of  gr oss 

i ncome per  year . "   Town of  Pr i mr ose Dr i veway Or di nance 1. 10.   

Unl i ke t he or di nance at  i ssue i n Mar r i s,  t he Agr i cul t ur al  

Pr oduct i v i t y Cl ause appear s t o be uni que and does not  par r ot  t he 

l anguage of  a st at e st at ut e.   Appl y i ng t he pr esumpt i on of  

cor r ect ness and val i di t y her e,  we wi l l  def er  t o t he Boar d' s 

i nt er pr et at i on i f  i t  i s  r easonabl e.    

¶68 The Boar d and t he Ot t mans di sagr ee about  what  i t  means 

t o " show t hat  t he par cel  .  .  .  i s  capabl e of  pr oduci ng at  l east  

$6000. 00 of  gr oss i ncome per  year . "   The Boar d concl uded t hat  

because t he Ot t mans " cur r ent l y .  .  .  r ecei ve no agr i cul t ur al  

i ncome f r om t he sal e of  t r ees f r om t he pr oper t y [ t hey]  t her ef or e 

do not  cur r ent l y meet  t he f ar m i ncome st andar ds"  of  t he Town of  

Pr i mr ose Dr i veway Or di nance.   I mpl i c i t l y ,  t he Boar d det er mi ned 

t hat  i n showi ng t hat  t he par cel  i s  " capabl e of  pr oduci ng"  a 

cer t ai n amount  of  agr i cul t ur al  i ncome,  an appl i cant  must  pr ovi de 

                                                 
21 The Ot t mans al so asser t  t hat  t he Agr i cul t ur al  

Pr oduct i v i t y Cl ause i s not  even i mpl i cat ed her e because 
appr ovi ng t he dr i veway woul d have " zer o i mpact "  on pr oduct i ve 
agr i cul t ur al  l and.   However ,  t hey i gnor e t he Boar d' s f i ndi ng of  
f act  t hat  t he ent i r e 47- acr e par cel ,  i ncl udi ng t he pr oposed si t e 
f or  t he r esi dence,  i s pr oduct i ve agr i cul t ur al  l and.   The Boar d' s 
f i ndi ng of  f act  i s  suppor t ed by subst ant i al  evi dence,  i ncl udi ng 
soi l  t est s i nt r oduced by bot h par t i es.   Accor di ngl y,  t he Boar d' s 
i mpl i c i t  concl us i on t hat  ext endi ng t he exi st i ng f i el d r oad and 
pl aci ng a per manent  r esi dence on t he l and woul d have an adver se 
i mpact  on pr oduct i ve agr i cul t ur al  l and i s r easonabl e.  
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evi dence of  act ual  i ncome r at her  t han specul at i on about  i ncome 

t hat  coul d be pr oduced.    

¶69 By cont r ast ,  t he Ot t mans ar gue t hat  t he Or di nance 

r equi r es t hem t o pr esent  evi dence of  what  t hey coul d pr oduce,  

not  necessar i l y  what  t hey ar e pr oduci ng or  have pr oduced.   They 

ar gue t hat  t he pl ai n meani ng of  t he phr ase " capabl e of  

pr oduci ng"  does not  r equi r e t hem t o pr ove t hat  t hey have 

act ual l y r ecei ved any i ncome f r om t he pr oper t y.     

¶70 The Ot t mans cor r ect l y asser t  t hat  an i nt er pr et at i on by 

t he Boar d whi ch cont r avened t he pl ai n meani ng of  t he Or di nance 

woul d be unr easonabl e and not  ent i t l ed t o def er ence.   However ,  a 

c l ose exami nat i on of  t he Ot t mans '  " pl ai n meani ng"  i nt er pr et at i on 

r ai ses s i gni f i cant  quest i ons.    

¶71 The phr ase t hat  t he Ot t mans r el y upon,  " capabl e of  

pr oduci ng, "  does not  exi st  i n i sol at i on.   Rat her ,  t he 

Agr i cul t ur al  Pr oduct i v i t y Cl ause r equi r es t he Ot t mans t o " show"  

t hat  t he par cel  i s  " capabl e of  pr oduci ng"  $6, 000 i n i ncome.   The 

ver b " show"  suggest s t hat  appl i cant s must  pr ovi de somet hi ng 

beyond conj ect ur e about  what  t he pr oper t y coul d pr oduce.   I t  

suggest s t hat  appl i cant s may be r equi r ed t o pr ovi de evi dent i ar y 

suppor t  t o back t hei r  c l ai ms of  what  a par cel  i s  " capabl e of  

pr oduci ng"  by demonst r at i ng what  t he par cel  can act ual l y  

pr oduce.   The Ot t mans'  " pl ai n meani ng"  i nt er pr et at i on of  t he 

f ar m i ncome r equi r ement  based on t he t hr ee- wor d phr ase " capabl e 

of  pr oduci ng"  i s  not  so pl ai n when t he l anguage of  t he Or di nance 

i s r ead as a whol e.          
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¶72 Gi ven t hat  t her e i s t ensi on bet ween t he Ot t mans'  

i nt er pr et at i on of  t he phr ase " capabl e of  pr oduci ng"  and t he 

l anguage of  t he Or di nance when r ead as a whol e,  we concl ude t hat  

t he Boar d' s i nt er pr et at i on does not  cont r avene t he pl ai n meani ng 

of  t he Or di nance.   Rat her ,  we det er mi ne t hat  t he phr ase " show 

t hat  t he par cel  .  .  .  i s  capabl e of  pr oduci ng"  i s ambi guous.   

Accor di ngl y,  we must  exami ne whet her  t he Boar d' s i nt er pr et at i on 

i s r easonabl e.            

¶73 The Boar d i nt er pr et s t he f ar m i ncome r equi r ement  t o 

r equi r e an appl i cant  t o pr ove act ual  i ncome.   Thi s  

i nt er pr et at i on f ur t her s t he Town of  Pr i mr ose' s  st at ed goal s 

r el at ed t o t he pr eser vat i on of  agr i cul t ur al  l and.   The Town of  

Pr i mr ose Land Use Pl an set s f or t h t he f ol l owi ng obj ect i ves:  

" pr eser ve pr oduct i ve f ar ml ands f or  cont i nued agr i cul t ur al  use" ;  

" di scour age l and uses whi ch conf l i c t  wi t h agr i cul t ur e" ;  and 

" mai nt ai n agr i cul t ur e as t he maj or  economi c act i v i t y and way of  

l i f e wi t hi n t he Town. "   Requi r i ng act ual  agr i cul t ur al  i ncome 

pr omot es t he pr eser vat i on of  agr i cul t ur al  l and by encour agi ng 

r esi dent i al  devel opment  t hat  wi l l  benef i t  act ual  agr i cul t ur al  

use of  t he l and and by di scour agi ng devel opment  t hat  i s 

unr el at ed t o agr i cul t ur al  use.    

¶74 By cont r ast ,  an i nt er pr et at i on t hat  r equi r ed onl y 

specul at i on about  t he amount  of  i ncome t hat  t he pr oper t y was 

" capabl e of  pr oduci ng"  woul d appear  t o r ender  t he f ar m i ncome 

r equi r ement  near l y meani ngl ess.   One can i magi ne t hat  most  

pr oper t y owner s coul d pr oduce a hypot het i cal  f ar m pl an 

pur por t i ng t o demonst r at e t hat  t hei r  f ar m was " capabl e of  
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pr oduci ng"  at  l east  $6, 000 i n i ncome.   A r equi r ement  t hat  woul d 

be so easi l y sat i sf i ed r egar dl ess of  whet her  t he pr oper t y owner  

act ual l y i nt ended t o pr eser ve pr oduct i ve f ar ml ands f or  cont i nued 

agr i cul t ur al  use woul d under mi ne t he Town of  Pr i mr ose' s st at ed 

goal s r el at ed t o t he pr eser vat i on of  agr i cul t ur al  l and.      

¶75 Under  t he c i r cumst ances pr esent ed her e,  we concl ude 

t hat  t he Boar d' s  i nt er pr et at i on of  t he f ar m i ncome r equi r ement  

i s ent i t l ed t o a pr esumpt i on of  cor r ect ness,  and we wi l l  accor d 

i t  def er ence.   The Boar d' s i nt er pr et at i on does not  cont r avene 

t he pl ai n l anguage of  t he Or di nance,  and f ur t her ,  t her e i s no 

al l egat i on t hat  i t  i s  cont r ar y t o any ot her  l aw or  t hat  i t  l acks 

a r at i onal  basi s.   The Boar d' s i nt er pr et at i on i s consi st ent  wi t h 

t he pur pose of  t he Or di nance.   The Ot t mans have not  met  t hei r  

bur den of  showi ng t hat  t he Boar d' s i nt er pr et at i on i s 

unr easonabl e.      

¶76 Havi ng def er r ed t o t he Boar d' s i nt er pr et at i on of  t he 

f ar m i ncome r equi r ement ,  we exami ne t he Boar d' s  appl i cat i on of  

t hat  i nt er pr et at i on t o t he evi dence pr esent ed at  t he hear i ng.   

To meet  t he f ar m i ncome r equi r ement ,  t he Ot t mans wer e r equi r ed 

t o pr ovi de evi dence of  act ual  i ncome der i ved f r om t he par cel  

r at her  t han specul at i on about  how much i ncome t hey coul d 

pr oduce.    

¶77 The Ot t mans acknowl edge t hat  t hey di d not  i nt r oduce 

any evi dence t hat  t he par cel  had act ual l y pr oduced $6, 000 i n 

i ncome f r om t he sal e of  Chr i st mas t r ees.   However ,  i n t hei r  

r epl y br i ef  t o t hi s cour t ,  t hey ar gue t hat  t hey di d show t hat  

t he par cel  i s  capabl e of  pr oduci ng $6, 000 i n i ncome f r om t he 



No.  2008AP3182   

 

35 
 

sal e of  f i el d cor n.   I n suppor t ,  t hey poi nt  t o t wo exhi bi t s t hat  

wer e i nt r oduced at  t he hear i ng:  ( 1)  a wr i t t en st at ement  made by 

Al  Hanna,  t he nei ghbor  who r ent ed a por t i on of  t he Ot t mans'  

pr oper t y and gr ew f i el d cor n;  and ( 2)  a char t  cal cul at i ng t he 

gr oss i ncome t hat  woul d be r ecei ved f r om var i ous y i el ds of  cor n 

per  acr e sol d at  var i ous pr i ces. 22     

¶78 These exhi bi t s do not  show t hat  Hanna r ecei ved $6, 000 

i n annual  i ncome f r om t he f i el d cor n t hat  he gr ew on t he 

Ot t mans'  pr oper t y.   Hanna' s s i gned l et t er  st at ed:  " Dependi ng on 

gr owi ng condi t i ons,  I  have had yi el ds appr oxi mat el y bet ween 80 

and 120 bushel s per  acr e. "   I t  di d not  st at e t he number  of  

bushel s act ual l y har vest ed or  t he pr i ce at  whi ch Hanna sol d t he 

cor n.   The Ot t mans di d not  pr esent  any t ax document s or  any 

ot her  st at ement s set t i ng f or t h t he i ncome t hat  was act ual l y 

gener at ed f r om t he sal e of  cor n t hat  was gr own on t he Ot t mans'  

par cel .   

¶79 Al t hough Hanna di d not  i ndi cat e how much i ncome he had 

r ecei ved f r om t he sal e of  cor n gr own on t he pr oper t y,  t he 

Ot t mans specul at ed about  what  Hanna coul d have made.   The char t  

t hey i nt r oduced,  whi ch appear s t o have been gener at ed by t hei r  

at t or ney,  asser t ed t hat  Pl anni ng Commi ssi oner  Dal e Judd 

" i ndi cat ed he had sol d cor n f or  $1. 50,  $2. 10 and $2. 15/ bushel . "    

                                                 
22 The Ot t mans di d not  i nt r oduce any evi dence showi ng t he 

r ent al  i ncome t hey r ecei ved f r om Hanna.   At  or al  ar gument ,  t hei r  
at t or ney conceded t hat  t he annual  r ent  act ual l y pai d was f ar  
l ess t han $6, 000.  
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¶80 Accor di ng t o t he Ot t mans'  char t ,  Hanna woul d have 

exceeded t he $6, 000 f ar m i ncome r equi r ement  i f  he had a y i el d of  

at  l east  100 bushel s of  cor n per  acr e and was abl e t o sel l  t hat  

cor n at  $2. 15 a bushel .   The char t  al so i ndi cat es t hat  i f  he had 

a y i el d of  80 bushel s of  cor n per  acr e and sol d t hat  cor n f or  

$1. 50 a bushel ,  he woul d have pr oduced onl y $3, 480 i n i ncome. 23  

The Boar d coul d r easonabl y have di sr egar ded t hi s specul at i on 

about  what  Hanna mi ght  or  mi ght  not  have r ecei ved as i ncome when 

i t  f ound t hat  t he f ar m i ncome r equi r ement  had not  been met .           

¶81 On cer t i or ar i ,  a cour t  wi l l  sust ai n a muni ci pal i t y ' s 

f i ndi ngs of  f act  i f  any r easonabl e v i ew of  t he evi dence suppor t s 

t hem.   Kapi schke,  226 Wi s.  2d at  328.   Appl y i ng t hei r  

i nt er pr et at i on of  t he f ar m i ncome r equi r ement ,  t he Boar d made a 

f i ndi ng of  f act  t hat  t he f ar m i ncome r equi r ement  was not  met .   

The Ot t mans have f ai l ed t o demonst r at e t hat  no r easonabl e v i ew 

of  t he evi dence suppor t s t hat  f i ndi ng.   Ther ef or e,  we concl ude 

t hat  t he Ot t mans have not  over come t he pr esumpt i on of  

cor r ect ness. 24 

                                                 
23 The Ot t mans'  amended compl ai nt  appear s t o acknowl edge 

t hat  t he pr oper t y had not  pr oduced $6, 000 i n i ncome f r om t he 
sal e of  f i el d cor n.   The amended compl ai nt  expl ai ned t hat  
" [ w] er e al l  43 of  t he f ar m' s pr oduct i ve acr es .  .  .  pl ant ed i n 
cor n,  assumi ng an aver age yi el d of  100 bushel s of  cor n per  acr e,  
t he Ot t mans'  f ar m par cel  i s  capabl e of  pr oduci ng $6, 450 of  gr oss 
i ncome per  year  at  $1. 50 per  bushel  and $9, 245 of  gr oss i ncome 
per  year  at  $2. 15 per  bushel .   ( Emphasi s added. )   

24 Havi ng det er mi ned t hat  t he Ot t mans f ai l ed t o sat i sf y t he 
f ar m i ncome r equi r ement ,  we need not  addr ess t he Ot t mans'  
cont ent i ons r egar di ng t he bui l di ng s i t e and var i ous f i ndi ngs of  
f act .  
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¶82 I n sum,  because t he Ot t mans have f ai l ed t o pr ovi de a 

per suasi ve r at i onal e f or  upset t i ng our  l ongst andi ng 

j ur i spr udence,  we decl i ne t o al t er  t he est abl i shed scope of  

st at ut or y cer t i or ar i .   We f ur t her  decl i ne t o gr af t  t he f r amewor k 

f or  r evi ewi ng admi ni st r at i ve agency det er mi nat i ons ont o our  

f r amewor k f or  r evi ewi ng muni ci pal  deci s i ons.   I n s i t uat i ons 

wher e t he l anguage of  a muni ci pal i t y ' s or di nance appear s t o be 

uni que and does not  par r ot  a st at e st at ut e but  r at her  was 

dr af t ed by t he muni ci pal i t y i n an ef f or t  t o addr ess a l ocal  

concer n,  we wi l l  def er  t o t he muni ci pal i t y ' s i nt er pr et at i on i f  

i t  i s  r easonabl e.   

¶83 Under  t he c i r cumst ances pr esent ed her e,  we concl ude 

t hat  t he Boar d' s  i nt er pr et at i on of  t he f ar m i ncome r equi r ement  

i s ent i t l ed t o a pr esumpt i on of  cor r ect ness,  and we wi l l  accor d 

i t  def er ence.   The Ot t mans have not  met  t hei r  bur den of  showi ng 

t hat  t he Boar d' s  i nt er pr et at i on i s unr easonabl e.   Appl y i ng i t s  

i nt er pr et at i on,  t he Boar d made a f i ndi ng of  f act  t hat  t he f ar m 

i ncome r equi r ement  was not  met ,  and t he Ot t mans have f ai l ed t o 

demonst r at e t hat  no r easonabl e v i ew of  t he ev i dence suppor t s 

t hat  f i ndi ng.   Ther ef or e,  we concl ude t hat  t he Ot t mans have not  

over come t he pr esumpt i on of  cor r ect ness.   Accor di ngl y,  we af f i r m 

t he cour t  of  appeal s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.    
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