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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s,  Ander sen v.  DNR,  

2010 WI  App 64,  324 Wi s.  2d 828,  783 N. W. 2d 877,  t hat  r ever sed 

an or der  of  t he Br own Count y Ci r cui t  Cour t 1 af f i r mi ng an or der  of  

t he Depar t ment  of  Nat ur al  Resour ces ( DNR)  whi ch deni ed i n par t  

                                                 
1 The Honor abl e Ti mot hy A.  Hi nkf uss pr esi ded.  
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t he pet i t i oner s '  r equest  f or  a publ i c hear i ng under  Wi s.  St at .  

§ 283. 63 ( 2005- 06) . 2   

¶2 Cur t  Ander sen,  John Her manson,  Rebecca Lei ght on 

Kat er s,  Chr i st i ne Fossen- Rades,  Thomas Sydow,  and James L.  

Bal dock ( col l ect i vel y,  t he pet i t i oner s) ,  t hr ough l egal  counsel  

at  Mi dwest  Envi r onment al  Advocat es,  pet i t i oned t he DNR f or  

r evi ew of  a Wi sconsi n Pol l ut ant  Di schar ge El i mi nat i on Syst em 

( WPDES)  per mi t  t hat  t he DNR r ei ssued t o For t  James Oper at i ng 

Company' s ( For t  James)  Br oadway Mi l l  i n Gr een Bay.   The 

pet i t i oner s ar gued t hat  t he per mi t  f ai l ed t o compl y wi t h basi c 

r equi r ement s of  t he Feder al  Wat er  Pol l ut i on Cont r ol  Act  

Amendment s of  1972 ( t he Cl ean Wat er  Act )  and f eder al  r egul at i ons 

pr omul gat ed t her eunder .   Pur suant  t o Wi s.  St at .  § 283. 63( 1) ( b) ,  

t he pet i t i oner s r equest ed t he DNR t o hol d a publ i c hear i ng on 

t hei r  pet i t i on.    

¶3 To t he ext ent  t hat  t he pet i t i oner s chal l enged t he 

per mi t  as bei ng cont r ar y t o f eder al  l aw,  t he DNR deni ed t hei r  

r equest  f or  a publ i c hear i ng,  concl udi ng t hat  a chal l enge made 

under  Wi s.  St at .  § 283. 63 must  be based on Wi sconsi n l aw.  

¶4 The pet i t i oner s,  t hen j oi ned by t he Cl ean Wat er  Act i on 

Counci l  of  Nor t heast er n Wi sconsi n,  I nc.  and t he Nat i onal  

Wi l dl i f e Feder at i on,  ( col l ect i vel y,  CWAC)  f i l ed a pet i t i on f or  

j udi c i al  r evi ew of  t he DNR' s or der .   The ci r cui t  cour t  af f i r med.    

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  
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¶5 CWAC t hen appeal ed t o t he cour t  of  appeal s,  whi ch 

r ever sed.   The cour t  of  appeal s concl uded t hat  t he DNR possesses 

t he aut hor i t y t o det er mi ne whet her  condi t i ons i n a st at e- i ssued 

per mi t ,  aut hor i zed by st at e r egul at i ons,  compl y wi t h f eder al  

l aw.  

¶6 The DNR pet i t i oned t hi s cour t  f or  r evi ew.   We now 

r ever se t he deci s i on of  t he cour t  of  appeal s.  

¶7 The i ssue i n t hi s case i s whet her  Wi s.  St at .  § 283. 63 

r equi r es t he DNR t o hol d a publ i c hear i ng on CWAC' s pet i t i on f or  

r evi ew of  t he per mi t  r ei ssued t o For t  James'  Br oadway Mi l l  when 

t he pr emi se of  CWAC' s pet i t i on i s t hat  t he per mi t  f ai l s  t o 

compl y wi t h bas i c r equi r ement s of  t he Cl ean Wat er  Act  and 

f eder al  r egul at i ons pr omul gat ed t her eunder .  

¶8 We concl ude t hat  Wi s.  St at .  § 283. 63 does not  r equi r e 

t he DNR t o hol d a publ i c hear i ng on CWAC' s pet i t i on f or  r evi ew 

of  t he per mi t  r ei ssued t o For t  James'  Br oadway Mi l l  when t he 

pr emi se of  CWAC' s pet i t i on i s t hat  t he per mi t  f ai l s  t o compl y 

wi t h basi c r equi r ement s of  t he f eder al  Cl ean Wat er  Act  and 

f eder al  r egul at i ons pr omul gat ed t her eunder .   A concl usi on 

ot her wi se woul d under mi ne t he car ef ul  f eder al  and st at e bal ance 

cr eat ed by t he Cl ean Wat er  Act  and woul d t hwar t  t he f i nal i t y of  

per mi t s pr oper l y i ssued under  t he WPDES per mi t  pr ogr am.   I f  CWAC 

i s ent i t l ed t o a r emedy,  t he r emedy r est s wi t h t he Uni t ed St at es  

Envi r onment al  Pr ot ect i on Agency ( EPA) .  

I .  FACTUAL BACKGROUND 

¶9 For t  James'  Br oadway Mi l l  pr oduces t i ssue paper  f r om 

wast epaper .   The f aci l i t y  dei nks pr e-  and post - consumer  
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wast epaper  and pr oduces over  a t housand t ons per  day of  var i ous 

t i ssue and t owel i ng paper .   The pr ocess r esul t s i n t he dai l y 

di schar ge of  sever al  mi l l i ons of  gal l ons of  t r eat ed wast ewat er .  

¶10 On May 27,  2005,  pur suant  t o Wi s.  St at .  § 283. 39,  t he 

DNR i ssued a publ i c not i ce of  i t s  i nt ent  t o r ei ssue t o For t  

James'  Br oadway Mi l l  a WPDES per mi t  r egul at i ng t he di schar ge of  

pol l ut ant s i nt o t he Lower  Fox Ri ver .   The DNR made avai l abl e t he 

pr oposed per mi t  and a Per mi t  Rei ssuance Fact  Sheet  det ai l i ng t he 

t er ms of  t he pr oposed per mi t .   Rel evant  t o t hi s case,  t he 

pr oposed per mi t  i mposed a phosphor ous ef f l uent  l i mi t at i on3 of  1. 0 

mi l l i gr ams per  l i t er  ( mg/ L) ,  compl i ance of  whi ch was t o be 

det er mi ned as a r ol l i ng 12- mont h aver age.   I n addi t i on,  t he 

pr oposed per mi t  r equi r ed For t  James'  Br oadway Mi l l  t o moni t or  

i t s mer cur y di schar ge accor di ng t o t he r equi r ement s of  Wi s.  

Admi n.  Code § NR 106. 145 ( May 2005) . 4 

¶11 The publ i c not i ce advi sed i nt er est ed per sons t hat  t hey 

had 30 days t o comment  on,  obj ect  t o,  or  r equest  a publ i c 

hear i ng on t he pr oposed per mi t .   See Wi s.  St at .  §§ 283. 39( 2) ,  

                                                 
3 An " ef f l uent  l i mi t at i on, "  pr omul gat ed by t he EPA,  

r est r i ct s t he quant i t y,  r at e,  and concent r at i on of  a speci f i ed 
subst ance di schar ged f r om a poi nt  sour ce i nt o navi gabl e wat er s.   
33 U. S. C.  § 1362( 11)  ( 2001) ;  Ar kansas v.  Okl ahoma,  503 U. S.  91,  
101 ( 1992) .   A " poi nt  sour ce"  i s def i ned as " any di scer ni bl e,  
conf i ned and di scr et e conveyance .  .  .  f r om whi ch pol l ut ant s ar e 
or  may be di schar ged. "   33 U. S. C.  § 1362( 14)  ( 2001) .  

Al l  subsequent  r ef er ences t o t he Uni t ed St at es Code ar e t o 
t he 2001 ver si on unl ess ot her wi se i ndi cat ed.  

4 Al l  subsequent  r ef er ences t o t he Wi sconsi n Admi ni st r at i ve 
Code ar e t o t he May 2005 ver si on unl ess ot her wi se i ndi cat ed.  
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283. 49( 1) ( a) .   The publ i c not i ce al so expl ai ned t hat  t he EPA i s 

al l owed up t o 90 days t o submi t  comment s on or  obj ect i ons t o t he 

pr oposed per mi t .   See 33 U. S. C.  § 1342( d) ( 2) ;  Wi s.  St at .  

§ 283. 41( 2) .  

¶12 The DNR r ecei ved t hr ee comment  l et t er s on t he 

r ei ssuance of  t he per mi t ,  one of  whi ch was f r om Mi dwest  

Envi r onment al  Advocat es.   The comment s by Mi dwest  Envi r onment al  

Advocat es wer e based on bot h f eder al  and st at e l aw.   

Speci f i cal l y,  Mi dwest  Envi r onment al  Advocat es comment ed t hat  ( 1)  

pur suant  t o 40 C. F. R.  § 122. 44( d) ( 1)  ( 2005) , 5 t he DNR must  

pr epar e a r easonabl e pot ent i al  anal ysi s t o det er mi ne whet her  t he 

For t  James'  Br oadway Mi l l ' s  i ncr ease i n phosphor ous di schar ge 

wi l l  cause or  cont r i but e t o a v i ol at i on of  wat er  qual i t y 

st andar ds; 6 ( 2)  pur suant  t o 40 C. F. R.  § 122. 45( d)  and ( f ) ,  t he 

pr oposed per mi t  must  st at e t he ef f l uent  l i mi t at i on f or  

phosphor ous as a maxi mum dai l y  and aver age mont hl y di schar ge 

l i mi t at i on and i n t er ms of  a mass l i mi t ;  and ( 3)  pur suant  t o 

Wi s.  Admi n.  Code § NR 207,  t he DNR must  per f or m an ant i -

degr adat i on anal ysi s t o det er mi ne whet her  t he i ncr ease i n 

phosphor ous di schar ge wi l l  exceed ef f l uent  l i mi t at i ons or  

v i ol at e wat er  qual i t y st andar ds.  

                                                 
5 Al l  subsequent  r ef er ences t o t he Code of  Feder al  

Regul at i ons ar e t o t he 2005 ver si on unl ess ot her wi se i ndi cat ed.  

6 " Wat er  qual i t y st andar ds"  ar e pr omul gat ed by t he st at es 
and gener al l y est abl i sh t he desi gnat ed uses f or  a body of  wat er  
and t he desi r ed condi t i on of  t hat  body of  wat er  based upon t he 
desi gnat ed uses.   See 33 U. S. C.  § 1313( c) ( 2) ( A) ;  Wi s.  St at .  
§ 281. 15( 1) .  
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¶13 On June 28,  2005,  t he EPA r equest ed f r om t he DNR t he 

f ul l  90 days t o compl et e i t s r evi ew of  t he pr oposed per mi t  t o 

For t  James'  Br oadway Mi l l  and " t o det er mi ne whet her  t he dr af t  

per mi t  meet s t he gui del i nes and r equi r ement s of  t he Cl ean Wat er  

Act . "  

¶14 On Jul y 21,  2005,  t he EPA advi sed t he DNR t hat  i t  has 

r evi ewed t he pr oposed per mi t  t o For t  James'  Br oadway Mi l l  and 

wi l l  not  obj ect  t o t he r ei ssuance of  t he per mi t  as dr af t ed.   I n 

addi t i on,  t he EPA made t he f ol l owi ng r equest  of  t he DNR:  " When 

t he f i nal  per mi t  i s  i ssued,  pl ease f or war d one copy and any 

si gni f i cant  comment s r ecei ved dur i ng t he publ i c  not i ce t o t hi s  

of f i ce at  t he above addr ess. "  

¶15 On August  24,  2005,  t he DNR i ssued a f i nal  deci s i on 

and r esponse t o comment s on t he per mi t  r ei ssuance t o For t  James'  

Br oadway Mi l l . 7  The DNR deci ded t o r ei ssue t he per mi t  as 

dr af t ed,  wi t h onl y t echni cal  cor r ect i ons.   The per mi t  was 

                                                 
7 The DNR made t he di scr et i onar y det er mi nat i on not  t o hol d a 

publ i c hear i ng on t he pr oposed per mi t  r ei ssuance t o For t  James'  
Br oadway Mi l l .   Pur suant  t o Wi s.  St at .  § 283. 49( 1) ( b)  and Wi s.  
Admi n.  Code § NR 203. 05( 2) ,  t he DNR i s r equi r ed t o hol d a publ i c  
hear i ng on a pr oposed per mi t  or  per mi t  appl i cat i on onl y ( a)  i f  a 
publ i c hear i ng i s r equest ed by t he EPA;  ( b)  i f  a publ i c hear i ng 
i s r equest ed by any st at e af f ect ed by t he di schar ge;  ( c)  upon 
r ecei pt  of  a pet i t i on s i gned by f i ve or  mor e per sons;  or  ( d)  i f  
t he DNR det er mi nes t hat  t her e i s  s i gni f i cant  publ i c i nt er est  i n 
t he per mi t  appl i cat i on.   Ot her wi se,  i t  i s  wi t hi n t he DNR' s 
di scr et i on t o hol d a publ i c hear i ng on a pr oposed per mi t  or  
per mi t  appl i cat i on.   See Wi s.  Admi n.  Code § NR 203. 05( 1) .   I n 
t hi s case,  onl y t wo i ndi v i dual  per sons r equest ed a publ i c 
hear i ng on t he pr oposed per mi t  r ei ssuance t o For t  James'  
Br oadway Mi l l ,  and t he DNR concl uded t hat  s i gni f i cant  publ i c 
i nt er est  i n t he per mi t  r ei ssuance was l acki ng.  



No.  2008AP3235   

 

7 
 

r ei ssued ef f ect i ve Oct ober  1,  2005,  and had an expi r at i on dat e 

of  Sept ember  30,  2010.  

I I .  PROCEDURAL POSTURE 

¶16 On Oct ober  28,  2005,  t he pet i t i oner s,  t hr ough l egal  

counsel  at  Mi dwest  Envi r onment al  Advocat es,  pet i t i oned t he DNR 

f or  r evi ew of  t he per mi t  r ei ssued t o For t  James'  Br oadway Mi l l ,  

pur suant  t o Wi s.  St at .  § 283. 63.   The pet i t i oner s r ei t er at ed t he 

t hr ee phosphor ous al l egat i ons pr evi ousl y r ai sed by Mi dwest  

Envi r onment al  Advocat es dur i ng t he comment  per i od.   I n addi t i on,  

t he pet i t i oner s r equest ed r evi ew of  t he per mi t ' s  condi t i ons 

r el at i ng t o mer cur y,  i ncl udi ng t he r easonabl eness of  t he DNR' s 

f ai l ur e ( 1)  t o per f or m a r easonabl e pot ent i al  anal ysi s t o 

det er mi ne whet her  For t  James'  Br oadway Mi l l  di schar ges mer cur y 

at  a l evel  t hat  wi l l  cause or  cont r i but e t o a v i ol at i on of  wat er  

qual i t y st andar ds under  40 C. F. R.  § 122. 44( d) ;  ( 2)  t o 

i ncor por at e a wat er  qual i t y- based ef f l uent  l i mi t  f or  t he 

di schar ge of  mer cur y;  and ( 3)  t o r equi r e mor e f r equent  

moni t or i ng f or  mer cur y.   Pur suant  t o Wi s.  St at .  § 283. 63( 1) ( b) ,  

t he pet i t i oner s r equest ed t he DNR t o hol d a publ i c hear i ng on 

t he i ssues t hey r ai sed.  

¶17 To t he ext ent  t hat  t he pet i t i oner s chal l enged t he 

per mi t  as bei ng cont r ar y t o f eder al  l aw,  t he DNR deni ed t hei r  

r equest  f or  a publ i c hear i ng,  concl udi ng t hat  a chal l enge made 

under  Wi s.  St at .  § 283. 63 must  be based on Wi sconsi n l aw. 8  The 
                                                 

8 The DNR gr ant ed t he pet i t i oner s '  r equest  f or  a publ i c 
hear i ng wi t h r espect  t o t he phosphor ous al l egat i on t hat  
i mpl i cat ed onl y st at e l aw.   That  por t i on of  t he DNR' s or der  was 
not  appeal ed.  
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DNR expl ai ned t hat  pur suant  t o i t s del egat i on agr eement  wi t h t he 

EPA,  t he EPA " accept s WPDES per mi t t i ng as t he l egal  sur r ogat e 

f or  f eder al  per mi t t i ng under  t he Cl ean Wat er  Act . "   Shoul d a 

WPDES per mi t  f ai l  t o compl y wi t h f eder al  r equi r ement s,  t he DNR 

mai nt ai ned t hat  t he r evi ewi ng aut hor i t y r est s wi t h t he EPA:  t he 

EPA has t he aut hor i t y t o obj ect  t o a st at e- i ssued per mi t ,  and 

t he DNR may not  i ssue a per mi t  t o whi ch t he EPA has obj ect ed.   

Wi s.  St at .  § 283. 31( 2) ( c) .   The DNR i nf or med t he pet i t i oner s 

t hat  t he EPA r evi ewed t he pr oposed per mi t  t o For t  James'  

Br oadway Mi l l  and di d not  obj ect .  

¶18 On Apr i l  13,  2006,  CWAC f i l ed a pet i t i on f or  j udi c i al  

r evi ew of  t he DNR' s or der  denyi ng t he pet i t i oner s '  r equest  f or  a 

publ i c hear i ng. 9  CWAC cont ended t hat  i t  was ent i t l ed t o r evi ew 

                                                                                                                                                             
I n addi t i on,  t he DNR deni ed t he pet i t i oner s '  r equest  f or  a 

publ i c hear i ng on t he mer cur y al l egat i ons,  r easoni ng t hat  an 
i ssue may be r ai sed at  a publ i c hear i ng under  Wi s.  St at .  
§ 283. 63 onl y i f  t he i ssue was f i r st  br ought  up dur i ng t he 
publ i c comment  per i od under  Wi s.  St at .  § 283. 39.   CWAC i ncl uded 
t hat  por t i on of  t he DNR' s or der  i n CWAC' s pet i t i on f or  j udi c i al  
r evi ew,  and t he ci r cui t  cour t  af f i r med.   The cour t  of  appeal s 
r ever sed,  concl udi ng t hat  " [ t ] he avai l abi l i t y  of  a § 283. 63 
hear i ng i s not  dependent  on whet her  t he DNR has r ecei ved not i ce 
of  t he pet i t i oner ' s c l ai ms dur i ng t he publ i c comment  per i od. "   
Ander sen v.  DNR,  2010 WI  App 64,  ¶22,  324 Wi s.  2d 828,  783 
N. W. 2d 877.   The DNR di d not  pet i t i on t hi s cour t  f or  r evi ew of  
t he por t i on of  t he cour t  of  appeal s deci s i on t hat  addr essed 
whet her  an i ssue may be r ai sed at  a § 283. 63 publ i c hear i ng i f  
t he i ssue was not  br ought  up dur i ng t he publ i c comment  per i od 
under  Wi s.  St at .  § 283. 39.   Accor di ngl y,  we do not  addr ess t hat  
quest i on.  

9 CWAC al so sought  a j udgment  dec l ar i ng t hat  cer t ai n st at e 
r egul at i ons conf l i c t  wi t h f eder al  r egul at i ons pr omul gat ed under  
t he Cl ean Wat er  Act .   CWAC l at er  wi t hdr ew t hose cl ai ms.  
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under  Wi s.  St at .  § 283. 63 of  a WPDES per mi t  t hat  al l egedl y f ai l s  

t o compl y wi t h f eder al  l aw.  

¶19 On Sept ember  29,  2008,  t he c i r cui t  cour t  af f i r med t he 

DNR' s or der .   The ci r cui t  cour t  agr eed wi t h t he DNR t hat  onl y 

t he EPA has t he aut hor i t y t o det er mi ne whet her  st at e- i ssued 

per mi t s compl y wi t h f eder al  l aw.   Li ke t he DNR,  t he c i r cui t  

cour t  not ed t he EPA' s over si ght  of  t he WPDES per mi t  pr ogr am and 

t he f act  t hat  t he EPA di d not  obj ect  t o t he per mi t  r ei ssuance t o 

For t  James'  Br oadway Mi l l .  

¶20 CWAC appeal ed.   On Apr i l  13,  2010,  t he cour t  of  

appeal s r ever sed,  hol di ng t hat  " t he DNR possesses aut hor i t y t o 

det er mi ne whet her  pr ovi s i ons wi t hi n a st at e- i ssued wast ewat er  

di schar ge per mi t  compl y wi t h f eder al  l aw. "   Ander sen,  324 

Wi s.  2d 828,  ¶33.   The cour t  of  appeal s r easoned t hat  var i ous 

pr ovi s i ons of  Wi s.  St at .  ch.  283 r equi r e t he DNR t o compl y wi t h 

f eder al  l aw when admi ni st er i ng t he WPDES per mi t  pr ogr am.   I d. ,  

¶29 ( c i t i ng Wi s.  St at .  §§ 283. 001( 2) ,  283. 11( 2) ,  and 

283. 31( 3) ( d) 2. ) .   The cour t  of  appeal s t her ef or e decl i ned t o 

i nt er pr et  chapt er  283 i n a manner  t hat  " woul d al l ow t he DNR t o 

det er mi ne whet her  r ul es or  per mi t  t er ms compl y wi t h f eder al  l aw 

at  t he t i me of  t hei r  cr eat i on,  but  not  when chal l enged. "    

Ander sen,  324 Wi s.  2d 828,  ¶29.   Mor eover ,  t he cour t  of  appeal s 

not ed t hat  Wi s.  St at .  § 283. 63 does not  expr essl y r est r i ct  t he 

scope of  t he publ i c hear i ng t o per mi t  chal l enges gr ounded i n 

st at e l aw.   I d. ,  ¶30.  

¶21 The cour t  of  appeal s deemed i t s hol di ng consi st ent  

wi t h st at e and f eder al  case l aw t hat  " suggest [ s]  st at e 



No.  2008AP3235   

 

10 
 

admi ni st r at i ve agenci es and cour t s may det er mi ne t he 

r equi r ement s of ,  and st at e compl i ance wi t h,  f eder al  l aw. "   I d. ,  

¶¶31- 32 ( c i t i ng Fr oebel  v.  Meyer ,  217 F. 3d 928,  935- 36 ( 7t h Ci r .  

2000) ;  N.  St at es Power  Co.  v.  Bugher ,  189 Wi s.  2d 541,  525 

N. W. 2d 723 ( 1995) ;  Hogan v.  Musol f ,  163 Wi s.  2d 1,  21- 22,  471 

N. W. 2d 216 ( 1991) ;  Sewer age Comm' n of  Mi l waukee v.  DNR,  102 

Wi s.  2d 613,  627- 28,  307 N. W. 2d 189 ( 1981) ) .  

¶22 I n addi t i on,  t he cour t  of  appeal s r ej ect ed t he 

si gni f i cance of  t he EPA' s f ai l ur e t o obj ect  t o t he per mi t  r e-

i ssuance t o For t  James'  Br oadway Mi l l .   Ander sen,  324 

Wi s.  2d 828,  ¶27.   Ci t i ng Save t he Bay,  I nc.  v.  Admi ni st r at or  of   

EPA,  556 F. 2d 1282,  1286,  1294- 95 ( 5t h Ci r .  1977) ,  t he cour t  of  

appeal s opi ned t hat  t he f ai l ur e t o obj ect  does not  necessar i l y  

mean t hat  t he EPA f ound no vi ol at i on of  f eder al  l aw;  r at her ,  t he 

f ai l ur e t o obj ect  may suggest  t hat  t he EPA di d not  f i nd a 

v i ol at i on i t  deemed subst ant i al  enough t o war r ant  a vet o.   

Ander sen,  324 Wi s.  2d 828,  ¶¶27- 28.  

¶23 The DNR pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed on Jul y 22,  2010.   

I I I .  STANDARD OF REVI EW 

¶24 I n an admi ni st r at i ve appeal ,  t he scope of  our  r evi ew 

i s i dent i cal  t o t hat  of  t he c i r cui t  cour t  and i s set  f or t h i n 

Wi s.  St at .  § 227. 57.   See Ci t y of  La Cr osse v.  DNR,  120 

Wi s.  2d 168,  179,  353 N. W. 2d 68 ( Ct .  App.  1984) .    

¶25 The ext ent  of  t he agency' s st at ut or y aut hor i t y i s a 

quest i on of  l aw whi ch we r evi ew i ndependent l y and wi t hout  

def er ence t o t he agency' s det er mi nat i on.   Wi s.  Power  & Li ght  Co.  



No.  2008AP3235   

 

11 
 

v.  Publ i c Ser v.  Comm' n,  181 Wi s.  2d 385,  392,  511 N. W. 2d 291 

( 1994) ;  Rusk Cnt y.  Ci t i zen Act i on Gr oup,  I nc.  v.  DNR,  203 

Wi s.  2d 1,  6,  552 N. W. 2d 110 ( Ct .  App.  1996) .   I n t hi s case,  t he 

DNR deni ed t he pet i t i oner s '  r equest  f or  a publ i c hear i ng under  

Wi s.  St at .  § 283. 63 on t he gr ounds t hat  onl y t he EPA has t he 

aut hor i t y t o det er mi ne whet her  a WPDES per mi t  compor t s wi t h 

f eder al  l aw.   Because we " owe no def er ence t o an agency' s 

det er mi nat i on concer ni ng i t s own st at ut or y aut hor i t y, "  Wi s.  

Power  & Li ght ,  181 Wi s.  2d at  392,  we r evi ew de novo t he 

quest i on of  whet her  § 283. 63 r equi r es t he DNR t o hol d a publ i c 

hear i ng on CWAC' s pet i t i on f or  r evi ew.  

¶26 I n addi t i on,  i n t hi s case,  we ar e cal l ed upon t o 

i nt er pr et  Wi s.  St at .  § 283. 31( 3) ( d) 2.   The i nt er pr et at i on of  a 

st at ut e and i t s appl i cat i on t o undi sput ed f act s i s a quest i on of  

l aw t hat  we r evi ew de novo.   DOR v.  Menasha Cor p. ,  2008 WI  88,  

¶44,  311 Wi s.  2d 579,  754 N. W. 2d 95.   Whi l e we ar e not  bound by 

an agency' s concl usi ons of  l aw,  t hi s cour t  has ar t i cul at ed t hr ee 

l evel s of  def er ence t hat  we may accor d an agency' s st at ut or y 

i nt er pr et at i on and appl i cat i on:  gr eat  wei ght  def er ence,  due 

wei ght  def er ence,  and no def er ence.   I d. ,  ¶47 ( c i t i ng Raci ne 

Har l ey- Davi dson,  I nc.  v.  Wi s.  Di v.  of  Hear i ngs & Appeal s,  2006 

WI  86,  ¶12,  292 Wi s.  2d 549,  717 N. W. 2d 184) .   These l evel s of  

def er ence r ef l ect  t he l egi s l at ur e' s det er mi nat i on t hat  when 

r evi ewi ng an agency' s deci s i on,  " due wei ght  shal l  be accor ded 

t he exper i ence,  t echni cal  compet ence,  and speci al i zed knowl edge 

of  t he agency i nvol ved,  as wel l  as di scr et i onar y aut hor i t y 

conf er r ed upon i t . "   Wi s.  St at .  § 227. 57( 10) .   Accor di ngl y,  t he 
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appr opr i at e l evel  of  def er ence depends upon t he compar at i ve 

i nst i t ut i onal  qual i f i cat i ons and capabi l i t i es of  t he cour t  and 

t he agency.   Raci ne Har l ey- Davi dson,  292 Wi s.  2d 549,  ¶14.  

¶27 We accor d gr eat  wei ght  def er ence t o an agency' s 

i nt er pr et at i on and appl i cat i on of  a st at ut e when t he f ol l owi ng 

f our  el ement s ar e met :  ( 1)  t he l egi s l at ur e char ged t he agency 

wi t h t he dut y of  admi ni st er i ng t he st at ut e;  ( 2)  t he agency' s  

i nt er pr et at i on i s one of  l ong- st andi ng;  ( 3)  t he agency empl oyed 

i t s exper t i se or  speci al i zed knowl edge i n f or mi ng i t s 

i nt er pr et at i on;  and ( 4)  t he agency' s i nt er pr et at i on wi l l  pr ovi de 

uni f or mi t y and consi st ency i n t he appl i cat i on of  t he st at ut e.   

Menasha Cor p. ,  311 Wi s.  2d 579,  ¶48.   When appl yi ng gr eat  wei ght  

def er ence,  we wi l l  sust ai n t he agency' s st at ut or y i nt er pr et at i on 

as l ong as i t  i s  r easonabl e,  even i f  we concl ude t hat  anot her  

i nt er pr et at i on i s equal l y or  mor e r easonabl e.   I d.  

¶28 Due wei ght  def er ence i s appr opr i at e " when t he agency 

has some exper i ence i n an ar ea but  has not  devel oped t he 

exper t i se t hat  necessar i l y  pl aces i t  i n a bet t er  posi t i on t han a 

cour t  t o make j udgment s r egar di ng t he i nt er pr et at i on of  t he 

st at ut e. "   Raci ne Har l ey- Davi dson,  292 Wi s.  2d 549,  ¶18.   Thus,  

due wei ght  def er ence i s based,  not  on t he agency' s exper t i se,  

but  i nst ead on t he f act  t hat  t he l egi s l at ur e has char ged t he 

agency wi t h enf or cement  of  t he st at ut e.   I d.   Under  t he due 

wei ght  st andar d,  we wi l l  sust ai n t he agency' s st at ut or y 

i nt er pr et at i on i f  i t  i s  not  cont r ar y t o t he st at ut e' s c l ear  

meani ng and i f  we det er mi ne t hat  a mor e r easonabl e 
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i nt er pr et at i on does not  exi st .   Menasha Cor p. ,  311 Wi s.  2d 579,  

¶49.  

¶29 Fi nal l y,  we accor d no def er ence t o an agency' s  

i nt er pr et at i on and appl i cat i on of  a st at ut e when t he i ssue i s 

one of  f i r st  i mpr essi on or  when t he agency' s posi t i on has been 

so i nconsi st ent  as t o of f er  no r eal  gui dance.   I d. ,  ¶50.  

¶30 As t he cour t  of  appeal s r ecent l y obser ved i n Si er r a 

Cl ub v.  DNR,  2010 WI  App 89,  ¶27,  327 Wi s.  2d 706,  787 

N. W. 2d 855,  we f r equent l y appl y  a hi gh l evel  of  def er ence i n 

compl ex envi r onment al  cases i n whi ch t he l egi s l at ur e has char ged 

t he DNR wi t h t he dut y of  admi ni st er i ng t he appl i cabl e and hi ghl y 

t echni cal  st at ut es.   I n such cases,  a hi gh l evel  of  def er ence i s  

appr opr i at e because,  as a gener al  mat t er ,  t he DNR i s 

compar at i vel y mor e qual i f i ed and capabl e t han t he cour t  at  

maki ng l egal  det er mi nat i ons based on t he r el evant  t echni cal  and 

sci ent i f i c  f act s.   See i d. ;  Raci ne Har l ey- Davi dson,  292 

Wi s.  2d 549,  ¶14.   Thi s case i s no except i on.  

¶31 We concl ude t hat  t he DNR' s i nt er pr et at i on and 

appl i cat i on of  Wi s.  St at .  § 283. 31( 3) ( d) 2.  i s  ent i t l ed t o gr eat  

wei ght  def er ence.   The DNR meet s al l  f our  el ement s of  t he gr eat  

wei ght  st andar d.   Fi r st ,  t he l egi s l at ur e has expr essl y char ged 

t he DNR wi t h t he dut y of  admi ni st er i ng t he WPDES per mi t  pr ogr am,  

t he pr ovi s i ons of  whi ch ar e compr i sed i n chapt er  283.   Wi s.  

St at .  § 283. 001( 2) .   Second,  t he DNR' s i nt er pr et at i on and 

appl i cat i on of  chapt er  283 ( and i t s pr edecessor ,  Wi s.  St at .  ch.  

147)  i s one of  l ong- st andi ng:  t he DNR has admi ni st er ed t he WPDES 

per mi t  pr ogr am si nce t he EPA appr oved t he st at e pr ogr am i n 1974.   
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See,  e. g. ,  Sewer age Comm' n of  Mi l waukee,  102 Wi s.  2d at  615.   

Thi r d,  t he DNR empl oyed i t s exper t i se or  speci al i zed knowl edge 

i n f or mi ng i t s st at ut or y i nt er pr et at i on and appl i cat i on t o t he 

per mi t  r ei ssued t o For t  James'  Br oadway Mi l l .   The DNR 

consi der ed t he par t i cul ar  and hi ghl y t echni cal  comment s 

submi t t ed by t he t hr ee i nt er est ed par t i es,  i ncl udi ng Mi dwest  

Envi r onment al  Advocat es,  and pr ovi ded speci f i c ,  det ai l ed 

r esponses.   Four t h,  t he DNR' s i nt er pr et at i on wi l l  pr ovi de 

uni f or mi t y and consi st ency i n t he appl i cat i on of  chapt er  283.   

Ther e ar e cur r ent l y 1, 066 WDPES wast ewat er  per mi t  hol der s:  680 

muni ci pal  wast ewat er  per mi t t ees and 386 i ndust r i al  wast ewat er  

per mi t t ees.   Wi sconsi n DNR,  Cur r ent  WPDES Wast ewat er  Per mi t  

Hol der s,  

ht t p: / / www. dnr . st at e. wi . us/ or g/ wat er / wm/ ww/ per ml i st s. ht m ( l ast  

v i s i t ed Mar .  14,  2011) .   Each WPDES per mi t  i s  i ssued f or  a t er m 

not  t o exceed f i ve- year s,  see 33 U. S. C.  § 1342( b) ( 1) ( B) ;  Wi s.  

St at .  § 283. 53( 1) ,  whi ch means t hat  per mi t  r ei ssuances ar e 

const ant l y on publ i c not i ce and subj ect  t o comment s and publ i c 

hear i ngs.   See,  e. g. ,  Wi sconsi n DNR,  WPDES Per mi t s on Publ i c 

Not i ce,  

ht t p: / / www. dnr . st at e. wi . us/ or g/ wat er / wm/ ww/ dr af t s/ pubnot . ht m 

( l ast  v i s i t ed Mar .  14,  2011) .   The f r equency wi t h whi ch t he DNR 

i ssues and r ei ssues WPDES per mi t s compel s a uni f or m and 

consi st ent  appl i cat i on of  chapt er  283.  

I V.  ANALYSI S 

¶32 I n Par t  A,  we pr ovi de a br i ef  summar y of  t he Cl ean 

Wat er  Act  and t he EPA' s appr oval  and over si ght  of  t he WPDES 
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per mi t  pr ogr am.   I n Par t  B,  we t ur n t o t he case now bef or e t hi s 

cour t  and concl ude t hat  Wi s.  St at .  § 283. 63 does not  r equi r e t he 

DNR t o hol d a publ i c hear i ng on CWAC' s pet i t i on f or  r evi ew of  

t he per mi t  r ei ssued t o For t  James'  Br oadway Mi l l  when t he 

pr emi se of  CWAC' s pet i t i on i s t hat  t he per mi t  f ai l s  t o compl y 

wi t h basi c r equi r ement s of  t he f eder al  Cl ean Wat er  Act  and 

f eder al  r egul at i ons pr omul gat ed t her eunder .  

A.  The Cl ean Wat er  Act  and t he WPDES Per mi t  Pr ogr am 

¶33 Congr ess enact ed t he Cl ean Wat er  Act  " t o r est or e and 

mai nt ai n t he chemi cal ,  physi cal ,  and bi ol ogi cal  i nt egr i t y of  t he 

Nat i on' s wat er s. "   33 U. S. C.  § 1251( a) ;  see al so Ar kansas v.  

Okl ahoma,  503 U. S.  91,  101 ( 1992) .   To ef f ect uat e t hat  

obj ect i ve,  t he Cl ean Wat er  Act  gener al l y pr ohi bi t s t he di schar ge 

of  any pol l ut ant  i nt o navi gabl e wat er s except  when done pur suant  

t o a Nat i onal  Pol l ut i on Di schar ge El i mi nat i on Syst em ( NPDES)  

per mi t .   See 33 U. S. C.  § 1311( a) ;  U. S.  Dep' t  of  Ener gy v.  Ohi o,  

503 U. S.  607,  611 ( 1992) ;  Ar kansas,  503 U. S.  at  102;  Am.  Paper  

I nst . ,  I nc.  v.  U. S.  EPA,  996 F. 2d 346,  348- 49 ( D. C.  Ci r .  1993) .   

The EPA has expr ess aut hor i t y t o i ssue NPDES per mi t s.   See 33 

U. S. C.  § 1342( a) ( 1) ;  U. S.  Dep' t  of  Ener gy,  503 U. S.  at  611;  Save 

t he Bay,  556 F. 2d at  1285.   The Cl ean Wat er  Act  mandat es t hat  

ever y per mi t  cont ai n ( 1)  ef f l uent  l i mi t at i ons10 t hat  r ef l ect  t he 

best  pr act i cabl e cont r ol  t echnol ogy avai l abl e t o achi eve 

pol l ut i on r educt i on,  33 U. S. C.  § 1311( b) ( 1) ( A) ,  and ( 2)  any mor e 

st r i ngent  pol l ut ant  di schar ge l i mi t at i ons necessar y t o meet  t he 

                                                 
10 See supr a not e 3.  
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wat er  qual i t y s t andar ds11 of  t he appl i cabl e body of  wat er ,  

§ 1311( b) ( 1) ( C) .   See Am.  Paper  I nst . ,  996 F. 2d at  349.  

¶34 The Cl ean Wat er  Act  al so ar t i cul at es Congr ess'  pol i cy  

" t o r ecogni ze,  pr eser ve,  and pr ot ect  t he pr i mar y 

r esponsi bi l i t i es and r i ght s of  St at es t o pr event ,  r educe,  and 

el i mi nat e pol l ut i on .  .  .  . "   33 U. S. C.  § 1251( b) ;  Save t he Bay,  

556 F. 2d at  1285.   Accor di ngl y,  as r ecogni zed by t he Uni t ed 

St at es Supr eme Cour t ,  t he Cl ean Wat er  Act  envi s i ons a 

par t ner shi p bet ween t he st at es and t he f eder al  gover nment .   

Ar kansas,  503 U. S.  at  101;  see al so Uni t ed St at es v.  Cooper ,  482 

F. 3d 658,  667 ( 4t h Ci r .  2007)  ( r ef er r i ng t o t he Cl ean Wat er  Act  

as a " scheme of  cooper at i ve f eder al i sm" ) .   I n f ur t her ance of  

t hat  pol i cy,  t he Cl ean Wat er  Act  empower s each st at e t o 

admi ni st er  " i t s own per mi t  pr ogr am f or  di schar ges i nt o navi gabl e 

wat er s wi t hi n i t s j ur i sdi ct i on .  .  .  . "   33 U. S. C.  § 1342( b) ;  

see al so Ar kansas,  503 U. S.  at  102.  

¶35 I f  a st at e wi shes t o admi ni st er  i t s own per mi t  

pr ogr am,  t he gover nor  of  t hat  st at e must  submi t  t o t he EPA ( 1)  a 

l et t er  r equest i ng pr ogr am appr oval ;  ( 2)  a compl et e descr i pt i on 

of  t he pr oposed pr ogr am;  ( 3)  a st at ement  f r om t he At t or ney 

Gener al  assur i ng t hat  t he st at e' s l aws pr ovi de adequat e 

aut hor i t y t o car r y out  t he pr ogr am;  ( 4)  a Memor andum of  

Agr eement  wi t h t he Regi onal  Admi ni st r at or  of  t he EPA;  and ( 5)  

copi es of  al l  appl i cabl e st at e st at ut es and r egul at i ons,  

                                                 
11 See supr a not e 6 and i nf r a not e 15.  
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i ncl udi ng t hose gover ni ng st at e admi ni st r at i ve pr ocedur es.   33 

U. S. C.  § 1342( b) ;  40 C. F. R.  § 123. 21( a) .    

¶36 33 U. S. C.  § 1342( b)  set s f or t h t he r equi r ement s t hat  a 

st at e' s pr oposed per mi t  pr ogr am must  meet  i n or der  t o gai n 

appr oval  by t he EPA.   For  exampl e,  a st at e' s pr oposed per mi t  

pr ogr am shal l  not  be appr oved i f  t he EPA det er mi nes t hat  

adequat e aut hor i t y does not  exi st  f or  t he st at e t o i ssue per mi t s 

whi ch appl y,  and i nsur e compl i ance wi t h,  t he r equi r ement s of  t he 

Cl ean Wat er  Act  and of  40 C. F. R.  pt .  123.   33 U. S. C.  

§ 1342( b) ( 1) ( A) ,  ( 2) ( A) ;  § 1342( c) ( 1) ;  40 C. F. R.  § 123. 61( b) ; 12 

U. S.  Dep' t  of  Ener gy,  503 U. S.  at  611.   I n par t i cul ar ,  40 C. F. R.  

§ 123. 25 set s f or t h t he per mi t t i ng r equi r ement s t hat  a pr oposed 

per mi t  pr ogr am must  meet .   Si gni f i cant  t o t hi s case,  40 C. F. R.  

§§ 122. 44 and 122. 45 ar e i ncl uded among t hose per mi t t i ng 

r equi r ement s.   See 40 C. F. R.  § 123. 25( a) ( 15) ,  ( 16) .   I f  t he EPA 

det er mi nes t hat  t he pr oposed per mi t  pr ogr am meet s t he enumer at ed 

r equi r ement s,  t hen t he EPA must  appr ove t he pr ogr am.   33 U. S. C.  

§ 1342( b) .   Once a st at e pr ogr am i s appr oved,  t he EPA must  

suspend i t s own i ssuance of  NPDES per mi t s cover i ng t he navi gabl e 

wat er s subj ect  t o t he st at e pr ogr am.   § 1342( c) ( 1) ;  40 C. F. R.  

§ 123. 61( c) ;  Save t he Bay,  556 F. 2d at  1285.  

                                                 
12 40 C. F. R.  § 123. 61( b)  pr ovi des t hat  " [ w] i t hi n 90 days of  

t he r ecei pt  of  a compl et e pr ogr am submi ssi on under  [ 40 C. F. R. ]  
§ 123. 21 t he Admi ni st r at or  [ of  t he EPA]  shal l  appr ove or  
di sappr ove t he pr ogr am based on t he r equi r ement s of  t hi s par t  
and of  [ t he Cl ean Wat er  Act ]  and t aki ng i nt o consi der at i on al l  
comment s r ecei ved. "  
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¶37 The EPA appr oved t he WPDES per mi t  pr ogr am on Febr uar y 

4,  1974,  mar ki ng Wi sconsi n as t he s i xt h st at e t o gai n aut hor i t y 

t o admi ni st er  i t s own per mi t  pr ogr am.   Uni t ed St at es EPA,  NPDES:  

Speci f i c  St at e Pr ogr am St at us,  

ht t p: / / cf pub. epa. gov/ npdes/ st at est at s. cf m?pr ogr am_i d=45&vi ew=spe

ci f i c#comment s ( l ast  v i s i t ed Mar .  14,  2011) .   Cur r ent l y,  onl y 

f our  st at es and t he Di st r i ct  of  Col umbi a ar e not  aut hor i zed t o 

admi ni st er  a per mi t  pr ogr am.   Uni t ed St at es EPA,  NPDES:  St at e 

Pr ogr am St at us,  ht t p: / / cf pub. epa. gov/ npdes/ st at est at s. cf m ( l ast  

v i s i t ed Mar .  14,  2011) .  

¶38 St i l l ,  even when a st at e obt ai ns appr oval  t o 

admi ni st er  i t s own per mi t  pr ogr am,  t he EPA r et ai ns s i gni f i cant  

aut hor i t y t hr ough i t s cont i nui ng over si ght  of  t he st at e' s per mi t  

pr ogr am.   For  exampl e,  a st at e' s per mi t  pr ogr am must  be r evi sed 

accor di ng t o changes i n t he cont r ol l i ng f eder al  st at ut or y or  

r egul at or y aut hor i t y.   See 33 U. S. C.  § 1342( c) ( 2)  ( " Any St at e 

per mi t  pr ogr am under  t hi s sect i on shal l  at  al l  t i mes be i n 

accor dance wi t h t hi s sect i on and gui del i nes pr omul gat ed pur suant  

t o sect i on 1314( i ) ( 2)  of  t hi s t i t l e. " ) ;  40 C. F. R.  § 123. 62( a) .   

To t hat  end,  t he st at e must  keep t he EPA f ul l y i nf or med of  any 

pr oposed modi f i cat i ons t o i t s  per mi t  pr ogr am.   40 C. F. R.  

§ 123. 62( a) .   I f  t he EPA det er mi nes t hat  t he r evi s i ons ar e 

subst ant i al ,  t he EPA must  i ssue a publ i c not i ce of  t he r evi s i ons 

and pr ovi de an oppor t uni t y f or  comment s and a publ i c hear i ng.   

§ 123. 62( b) ( 2) .   The EPA t hen appr oves or  di sappr oves t he 

r evi s i ons based upon t he r equi r ement s of  40 C. F. R.  pt .  123 and 

of  t he Cl ean Wat er  Act .   § 123. 62( b) ( 3) .  
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¶39 I n addi t i on,  t he EPA has t he aut hor i t y t o wi t hdr aw i t s 

appr oval  of  a st at e' s per mi t  pr ogr am i f  t he pr ogr am no l onger  

compl i es wi t h t he r equi r ement s of  40 C. F. R.  pt .  123 and of  t he 

Cl ean Wat er  Act ,  and i f  t he st at e f ai l s  t o t ake cor r ect i ve 

act i on.   33 U. S. C.  § 1342( c) ( 3) ;  40 C. F. R.  § 123. 63( a) ;  Save t he 

Bay,  556 F. 2d at  1285.   For  exampl e,  t he f ol l owi ng ci r cumst ances 

ar e among t hose whi ch war r ant  appr oval  wi t hdr awal :  wher e t he 

st at e' s l egal  aut hor i t y no l onger  meet s t he r equi r ement s of  40 

C. F. R.  pt .  123,  i ncl udi ng t he st at e' s f ai l ur e t o pr omul gat e or  

enact  new aut hor i t i es when necessar y;  or  wher e t he oper at i on of  

t he st at e pr ogr am f ai l s t o compl y wi t h r equi r ement s of  40 C. F. R.  

pt .  123,  i ncl udi ng t he r epeat ed i ssuance of  per mi t s whi ch do not  

conf or m t o t he r equi r ement s of  40 C. F. R.  pt .  123.   See 

§ 123. 63( a) ( 1) ,  ( 2) .    

¶40 Of  r el evance t o t hi s case,  each st at e i s r equi r ed t o 

send t o t he EPA a copy of  each per mi t  appl i cat i on r ecei ved by 

t he st at e and must  pr ovi de not i ce t o t he EPA of  " ever y act i on 

r el at ed t o t he consi der at i on of  such per mi t  appl i cat i on,  

i ncl udi ng each per mi t  pr oposed t o be i ssued by such St at e. "   33 

U. S. C.  § 1342( d) ( 1) ;  see al so Wi s.  St at .  §§ 283. 41( 1) ,  

283. 43( 1) ( b) .   The EPA t hen has up t o 90 days t o comment  on,  

obj ect  t o,  or  make r ecommendat i ons on t he pr oposed per mi t .   33 

U. S. C.  § 1342( d) ( 2) ;  40 C. F. R.  § 123. 44( a) ( 2) ;  Wi s.  St at .  

§ 283. 41( 2) .   40 C. F. R.  § 123. 44( c)  l i s t s t he val i d gr ounds upon 

whi ch t he EPA may obj ect  t o t he i ssuance of  a pr oposed per mi t .   

Those val i d gr ounds i ncl ude,  i nt er  al i a:  ( 1)  when t he pr oposed 

per mi t  f ai l s  t o appl y,  or  t o ensur e compl i ance wi t h,  any 
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appl i cabl e r equi r ement  of  40 C. F. R.  pt .  123;  ( 2)  when a f i ndi ng 

made by t he st at e i n connect i on wi t h t he pr oposed per mi t  

mi si nt er pr et s t he Cl ean Wat er  Act  or  any gui del i nes or  

r egul at i ons t her eunder ,  or  mi sappl i es t hem t o t he f act s;  ( 3)  

when any pr ovi si ons of  t he pr oposed per mi t  r el at i ng t o t he 

mai nt enance of  r ecor ds,  r epor t i ng,  moni t or i ng,  or  sampl i ng by 

t he per mi t t ee ar e i nadequat e t o assur e compl i ance wi t h per mi t  

condi t i ons,  i ncl udi ng ef f l uent  st andar ds and l i mi t at i ons,  

r equi r ed by t he Cl ean Wat er  Act  or  any gui del i nes and 

r egul at i ons i ssued t her eunder ;  or  ( 4)  when t he ef f l uent  l i mi t s 

of  t he pr oposed per mi t  f ai l  t o sat i sf y t he r equi r ement s of  40 

C. F. R § 122. 44( d) .   40 C. F. R.  § 123. 44( c) ( 1) ,  ( 4) ,  ( 5) ,  ( 8) .   I f  

t he EPA obj ect s t o t he i ssuance of  a pr oposed per mi t ,  t he st at e 

may not  i ssue t he per mi t  as dr af t ed.   33 U. S. C.  § 1342( d) ( 2) ;  

Wi s.  St at .  § 283. 31( 2) ( c) .  

¶41 Wi t h t hat  cont ext  i n mi nd,  we r et ur n t o t he case now 

bef or e t hi s cour t .  

B.  CWAC' s Pet i t i on f or  Revi ew under  Wi s.  St at .  § 283. 63 of  t he 
Per mi t  Rei ssued t o For t  James'  Br oadway Mi l l  

¶42 We concl ude t hat  Wi s.  St at .  § 283. 63 does not  r equi r e 

t he DNR t o hol d a publ i c hear i ng on CWAC' s pet i t i on f or  r evi ew 

of  t he per mi t  r ei ssued t o For t  James'  Br oadway Mi l l  when t he 

pr emi se of  CWAC' s pet i t i on i s t hat  t he per mi t  f ai l s  t o compl y 

wi t h basi c r equi r ement s of  t he f eder al  Cl ean Wat er  Act  and 

f eder al  r egul at i ons pr omul gat ed t her eunder .   We begi n by 

descr i bi ng t he r el evant  st at ut es i n Wi s.  St at .  ch.  283.   We t hen 

appl y t he f act s of  t hi s case,  and i n par t i cul ar ,  t he i ssues 
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r ai sed i n CWAC' s pet i t i on f or  r evi ew,  t o t he r el evant  st at ut or y 

aut hor i t y.  

1.  Wi sconsi n St at .  ch.  283 

¶43 Wi sconsi n St at .  ch.  283 espouses a ver y si mi l ar  

obj ect i ve t o t hat  of  t he Cl ean Wat er  Act :  " t o r est or e and 

mai nt ai n t he chemi cal ,  physi cal ,  and bi ol ogi cal  i nt egr i t y of  

[ Wi sconsi n' s]  wat er s t o pr ot ect  publ i c heal t h,  saf eguar d f i sh 

and aquat i c l i f e and sceni c and ecol ogi cal  val ues,  and t o 

enhance t he domest i c,  muni ci pal ,  r ecr eat i onal ,  i ndust r i al ,  

agr i cul t ur al ,  and ot her  uses of  wat er . "   Wi s.  St at .  

§ 283. 001( 1) .   To ef f ect uat e t hat  pol i cy,  t he l egi s l at ur e 

gr ant ed t o t he DNR " al l  aut hor i t y necessar y t o est abl i sh,  

admi ni st er  and mai nt ai n a st at e pol l ut ant  di schar ge el i mi nat i on 

syst em .  .  .  consi st ent  wi t h al l  t he r equi r ement s of  t he f eder al  

wat er  pol l ut i on cont r ol  act  amendment s of  1972 [ t he Cl ean Wat er  

Act ] . "   § 283. 001( 2) .   I n par t i cul ar ,  t he l egi s l at ur e char ged 

t he DNR wi t h pr omul gat i ng r ul es on ef f l uent  l i mi t at i ons,  

st andar ds of  per f or mance f or  new sour ces,  and ot her  ef f l uent  

pr ohi bi t i ons and pr et r eat ment  st andar ds.   § 283. 11( 1) .   Sect i on 

283. 11( 2)  pr ovi des gener al l y t hat  al l  such r ul es must  compl y 

wi t h and not  exceed t he r equi r ement s of  t he Cl ean Wat er  Act  and 

r egul at i ons adopt ed t her eunder .    

¶44 Wi sconsi n St at .  ch.  283 al so codi f i es t he WPDES per mi t  

pr ogr am.   Pur suant  t o Wi s.  St at .  § 283. 31( 1) ,  t he di schar ge of  

any pol l ut ant  i nt o any wat er s i n Wi sconsi n i s pr ohi bi t ed unl ess 

done accor di ng t o a WPDES per mi t  i ssued by t he DNR.   



No.  2008AP3235   

 

22 
 

Not wi t hst andi ng cer t ai n except i ons, 13 t he DNR may i ssue a per mi t  

f or  t he di schar ge of  any pol l ut ant ,  or  combi nat i on of  

pol l ut ant s,  i f  t he f ol l owi ng r equi r ement s ar e met ,  " whenever  

appl i cabl e" :   

( a)  Ef f l uent  l i mi t at i ons.   

( b)  St andar ds of  per f or mance f or  new sour ces.   

( c)  Ef f l uent  st andar ds,  ef f l uent s pr ohi bi t i ons 
and pr et r eat ment  st andar ds.   

( d)  Any mor e st r i ngent  l i mi t at i ons,  i ncl udi ng 
t hose:   

                                                 
13 Wi sconsi n St at .  § 283. 31( 2)  set s f or t h t he c i r cumst ances 

under  whi ch t he DNR may not  i ssue a WPDES per mi t :  

No per mi t  shal l  be i ssued by t he [ DNR]  f or  t he 
di schar ge i nt o t he wat er s of  t he st at e of  any of  t he 
f ol l owi ng:   

( a)  Any r adi ol ogi cal ,  chemi cal  or  bi ol ogi cal  
war f ar e agent  or  hi gh- l evel  r adi oact i ve wast e.   

( b)  Any di schar ge whi ch t he secr et ar y of  t he ar my 
act i ng t hr ough t he chi ef  of  t he ar my cor ps of  
engi neer s has obj ect ed t o i n wr i t i ng on t he gr ound 
t hat  anchor age and navi gat i on woul d be subst ant i al l y  
i mpai r ed.   

( c)  Any di schar ge t o whi ch t he U. S.  envi r onment al  
pr ot ect i on agency has obj ect ed t o i n wr i t i ng pur suant  
t o s.  283. 41.   

( d)  Any di schar ge f r om a poi nt  sour ce whi ch i s i n 
conf l i c t  wi t h any exi st i ng ar ea- wi de wast e t r eat ment  
management  pl an appr oved by t he depar t ment .   No ar ea-
wi de wast e t r eat ment  management  pl an may r equi r e t he 
abandonment  of  exi st i ng wast e t r eat ment  f aci l i t i es 
whi ch meet  t he r equi r ement s of  t hi s chapt er  unl ess t he 
abandonment  of  such f aci l i t i es c l ear l y r epr esent s t he 
most  ef f i c i ent  and cost - ef f ect i ve met hod of  pr ovi di ng 
wast e t r eat ment  f or  t he ent i r e pl anni ng ar ea.  
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1.  Necessar y t o meet  f eder al  or  st at e wat er  
qual i t y st andar ds,  or  schedul es of  compl i ance 
est abl i shed by t he depar t ment ;  or   

2.  Necessar y t o compl y wi t h any appl i cabl e 
f eder al  l aw or  r egul at i on;  or   

3.  Necessar y t o avoi d exceedi ng t ot al  maxi mum 
dai l y l oads est abl i shed pur suant  t o a cont i nui ng 
pl anni ng pr ocess devel oped under  s.  283. 83.   

( e)  Any mor e st r i ngent  l egal l y appl i cabl e 
r equi r ement s necessar y t o compl y wi t h an appr oved 
ar eawi de wast e t r eat ment  management  pl an.   

( f )  Gr oundwat er  pr ot ect i on st andar ds est abl i shed 
under  ch.  160.  

§ 283. 31( 3) .  

¶45 Wi sconsi n St at .  § 283. 63 pr ovi des t he pr ocedur e t o 

whi ch i nt er est ed per sons14 may pet i t i on t he DNR f or  r evi ew of  any 

" deni al ,  modi f i cat i on,  suspensi on or  r evocat i on"  of  a WPDES 

per mi t ,  or  of  " t he r easonabl eness of  or  necessi t y f or  any t er m 

or  condi t i on of  any i ssued,  r ei ssued or  modi f i ed per mi t . "   

§ 283. 63( 1) .   Pur suant  t o § 283. 63( 1) ( b) ,  t he DNR must  hol d a 

publ i c hear i ng at  whi ch t he pet i t i oner  must  pr esent  evi dence i n 

suppor t  of  t he al l egat i ons made i n t he pet i t i on f or  r evi ew.   At  

t he publ i c hear i ng,  al l  i nt er est ed per sons ar e gi ven t he 

oppor t uni t y t o pr esent  f act s,  v i ews,  or  ar gument s r el evant  t o 

t he i ssues r ai sed by t he pet i t i oner .   § 283. 63( 1) ( b) .   Then,  

wi t hi n 90 days of  t he publ i c hear i ng,  t he DNR must  i ssue i t s 

deci s i on on t he pet i t i on f or  r evi ew.   § 283. 63( 1) ( d) .    

                                                 
14 Speci f i cal l y,  " [ a] ny per mi t  appl i cant ,  per mi t t ee,  

af f ect ed st at e or  5 or  mor e per sons"  may secur e r evi ew by t he 
DNR of  a WPDES per mi t .   Wi s.  St at .  § 283. 63( 1) .   I n t hi s case,  
CWAC qual i f i es as a gr oup of  " 5 or  mor e per sons. "  
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¶46 Si gni f i cant  t o t hi s case,  r ul es pr omul gat ed under  Wi s.  

St at .  § 281. 15,  whi ch set  f or t h wat er  qual i t y st andar ds, 15 may 

                                                 
15 Wi sconsi n St at .  § 281. 15( 1)  char ges t he DNR wi t h 

pr omul gat i ng r ul es set t i ng wat er  qual i t y st andar ds:   

The depar t ment  shal l  pr omul gat e r ul es set t i ng 
st andar ds of  wat er  qual i t y t o be appl i cabl e t o t he 
wat er s of  t he st at e,  r ecogni z i ng t hat  di f f er ent  
st andar ds may be r equi r ed f or  di f f er ent  wat er s or  
por t i ons t her eof .   Wat er  qual i t y st andar ds shal l  
consi st  of  t he desi gnat ed uses of  t he wat er s or  
por t i ons t her eof  and t he wat er  qual i t y cr i t er i a f or  
t hose wat er s based upon t he desi gnat ed use.   Wat er  
qual i t y st andar ds shal l  pr ot ect  t he publ i c i nt er est ,  
whi ch i ncl ude t he pr ot ect i on of  t he publ i c heal t h and 
wel f ar e and t he pr esent  and pr ospect i ve f ut ur e use of  
such wat er s f or  publ i c and pr i vat e wat er  syst ems,  
pr opagat i on of  f i sh and aquat i c l i f e and wi l dl i f e,  
domest i c and r ecr eat i onal  pur poses and agr i cul t ur al ,  
commer ci al ,  i ndust r i al  and ot her  l egi t i mat e uses.   I n 
al l  cases wher e t he pot ent i al  uses of  wat er  ar e i n 
conf l i c t ,  wat er  qual i t y st andar ds shal l  be i nt er pr et ed 
t o pr ot ect  t he gener al  publ i c i nt er est .  

The f eder al  count er par t  of  § 281. 15( 1)  i s 33 U. S. C.  
§ 1313( c) ( 2) ( A) .    

As bot h t he st at e and f eder al  st at ut es make cl ear ,  wat er  
qual i t y st andar ds " have t wo pr i mar y component s:  desi gnat ed 
' uses'  f or  a body of  wat er  ( e. g. ,  publ i c  wat er  suppl y,  
r ecr eat i on,  agr i cul t ur e)  and a set  of  ' cr i t er i a'  speci f y i ng t he 
maxi mum concent r at i on of  pol l ut ant s t hat  may be pr esent  i n t he 
wat er  wi t hout  i mpai r i ng i t s sui t abi l i t y  f or  desi gnat ed uses. "   
Am.  Paper  I nst . ,  I nc.  v.  U. S.  EPA,  996 F. 2d 346,  349 ( D. C.  Ci r .  
1993) .  
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not  be r evi ewed under  Wi s.  St at .  § 283. 63. 16  § 283. 63( 5) .   Onl y 

" [ t ] he appl i cat i on of  r ul es pr omul gat ed under  s .  281. 15 may be 

r evi ewed"  under  § 283. 63.   I d.  

¶47 Her e,  CWAC seeks r evi ew under  Wi s.  St at .  § 283. 63 of  

t he per mi t  r ei ssued t o For t  James'  Br oadway Mi l l .   The scope of  

r evi ew under  § 283. 63 i s t he cr ux of  t hi s case.  

2.  CWAC' s Pet i t i on f or  Revi ew 

¶48 I n or der  t o pr oper l y appl y t he f act s of  t hi s case t o 

t he r el evant  st at ut or y aut hor i t y,  i t  i s  necessar y t o have a 

basi c under st andi ng of  t he i ssues r ai sed i n CWAC' s pet i t i on f or  

r evi ew.   CWAC' s pet i t i on f or  r evi ew r ai sed t hr ee i ssues based on 

f eder al  l aw:  ( 1)  t he r easonabl eness of  t he DNR' s f ai l ur e t o 

pr epar e a r easonabl e pot ent i al  anal ysi s t o det er mi ne whet her  t he 

For t  James'  Br oadway Mi l l ' s  i ncr ease i n phosphor ous di schar ge 

wi l l  cause or  cont r i but e t o a v i ol at i on of  wat er  qual i t y 

st andar ds under  40 C. F. R.  § 122. 44( d) ( 1) ;  ( 2)  t he r easonabl eness 

of  t he per mi t ' s  f ai l ur e t o st at e t he ef f l uent  l i mi t at i on f or  

phosphor ous as a maxi mum dai l y  and aver age mont hl y di schar ge 

l i mi t at i on and i n t er ms of  a mass l i mi t ,  pur suant  t o 40 C. F. R.  

§ 122. 45( d)  and ( f ) ;  and ( 3)  t he r easonabl eness of  t he DNR' s 

f ai l ur e t o per f or m a r easonabl e pot ent i al  anal ysi s t o det er mi ne 

                                                 
16 I n Sewer age Commi ssi on of  Mi l waukee v.  DNR,  102 

Wi s.  2d 613,  627- 28,  307 N. W. 2d 189 ( 1981) ,  t hi s cour t  
det er mi ned t hat  a chal l enge t o t he val i di t y of  a r ul e on whi ch a 
per mi t  i s  based was avai l abl e under  Wi s.  St at .  § 147. 20 ( 1975-
76) ,  t he pr edecessor  t o Wi s.  St at .  § 283. 63.   However ,  at  t hat  
t i me,  t he equi val ent  t o Wi s.  St at .  § 283. 63( 5)  di d not  exi st .   
The l egi s l at ur e cr eat ed Wi s.  St at .  § 147. 20( 5) ,  t he pr edecessor  
t o Wi s.  St at .  § 283. 63( 5) ,  i n 1987.   See 1987 Wi s.  Act  60,  § 15.  
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whet her  For t  James'  Br oadway Mi l l  di schar ges mer cur y at  a l evel  

t hat  wi l l  cause or  cont r i but e t o a v i ol at i on of  wat er  qual i t y 

st andar ds under  40 C. F. R.  § 122. 44( d) . 17  Thus,  at  i t s  most  basi c 

l evel ,  CWAC' s pet i t i on f or  r evi ew al l eged t hat  t he per mi t  

r ei ssued t o For t  James'  Br oadway Mi l l  f ai l s  t o compl y wi t h 40 

C. F. R.  §§ 122. 44( d)  and 122. 45( d)  and ( f ) .   Accor di ngl y,  we 

br i ef l y descr i be t hose t wo pr ovi s i ons.  

¶49 40 C. F. R.  § 122. 44( d)  pr ovi des gener al l y t hat  each 

NPDES per mi t  must  i ncl ude condi t i ons t hat  meet  t he r equi r ement s 

of  wat er  qual i t y st andar ds,  " when appl i cabl e. "   Sect i on 

122. 44( d)  i s appl i cabl e t o t he WPDES per mi t  pr ogr am vi a 40 

C. F. R.  § 123. 25.  

¶50 40 C. F. R.  § 122. 45( d)  pr ovi des t hat  f or  cont i nuous 

di schar ges,  al l  per mi t  ef f l uent  l i mi t at i ons,  i ncl udi ng t hose 

necessar y t o achi eve wat er  qual i t y st andar ds,  shal l  be st at ed as 

maxi mum dai l y and aver age mont hl y di schar ge l i mi t at i ons,  " unl ess 

i mpr act i cabl e. "   Sect i on 122. 45( f ) ( 1)  pr ovi des t hat  al l  

pol l ut ant s l i mi t ed i n per mi t s shal l  have t hei r  l i mi t at i ons 

expr essed i n t er ms of  mass,  wi t h cer t ai n except i ons.   Agai n,  

sect i on 122. 45 i s appl i cabl e t o t he WPDES per mi t  pr ogr am vi a 40 

C. F. R.  § 123. 25.  

                                                 
17 I n i t s r esponse br i ef  t o t hi s cour t ,  CWAC descr i bed i t s 

pet i t i on f or  r evi ew under  Wi s.  St at .  § 283. 63 as " al l eg[ i ng]  
t hat  [ t he]  DNR f ai l ed t o f ol l ow st at e l aw r equi r i ng t he agency 
t o compl y wi t h appl i cabl e f eder al  r egul at i ons r equi r i ng a 
r easonabl e pot ent i al  anal ysi s f or  phosphor ous and mer cur y,  and 
t he i ncl usi on of  dai l y maxi mum and aver age mont hl y l i mi t s f or  
phosphor ous. "   CWAC t hen ci t ed t o 40 C. F. R.  §§ 122. 44( d) ( 1)  and 
122. 45.  
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¶51 CWAC acknowl edges t hat  t he i ssues i t  r ai ses i mpl i cat e 

wat er  qual i t y st andar ds and t hat  t he DNR' s r ul es set t i ng f or t h 

wat er  qual i t y s t andar ds may not  be r evi ewed under  Wi s.  St at .  

§ 283. 63.   See § 283. 63( 5) .   Accor di ngl y,  CWAC mai nt ai ns t hat  i t  

i s  not  seeki ng r evi ew of  any r ul e pr omul gat ed by t he DNR.   

I nst ead,  CWAC ar gues,  i t  i s  chal l engi ng t he per mi t  r ei ssued t o 

For t  James'  Br oadway Mi l l  on t he gr ounds t hat  t he per mi t  f ai l s  

t o compl y wi t h 40 C. F. R.  §§ 122. 44 and 122. 45——f eder al  

r equi r ement s whi ch,  accor di ng t o CWAC,  ar e i mposed upon t he 

per mi t  v i a st at e st at ut es.  

¶52 Speci f i cal l y,  CWAC poi nt s t o Wi s.  St at .  

§ 283. 31( 3) ( d) 2.  and ar gues t hat  t he st at ut e' s pl ai n l anguage 

r equi r es al l  WPDES per mi t s t o compl y wi t h " any appl i cabl e 

f eder al  l aw or  r egul at i on. " 18  Ther ef or e,  CWAC asser t s t hat  t he 

DNR was obl i gat ed t o compl y wi t h 40 C. F. R.  §§ 122. 44 and 122. 45 

when est abl i shi ng t he t er ms of  t he per mi t  r ei ssued t o For t  

James'  Br oadway Mi l l .   Accor di ng t o CWAC,  i t  woul d be i l l ogi cal  

f or  t he l egi s l at ur e t o r equi r e t he DNR t o i ssue per mi t s t hat  

compl y wi t h f eder al  l aw whi l e at  t he same t i me pr ecl udi ng t he 

DNR f r om r evi ewi ng a per mi t ' s  compl i ance wi t h f eder al  l aw under  

Wi s.  St at .  § 283. 63.   

¶53 The DNR,  on t he ot her  hand,  ar gues t hat  CWAC' s 

posi t i on upset s t he syst em of  checks and bal ances cr eat ed by t he 

Cl ean Wat er  Act .   Because t he EPA appr oved t he WPDES per mi t  

                                                 
18 For  t he same gener al  pr oposi t i on,  CWAC ci t es t o Wi s.  

St at .  §§ 283. 001( 2) ,  283. 11( 2) ,  and 283. 13( 5) .  
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pr ogr am and t her ef or e det er mi ned t hat  Wi sconsi n' s st at ut or y and 

r egul at or y pr ogr am i s consi st ent  wi t h f eder al  l aw,  t he DNR 

cont ends t hat  a per mi t  i ssued accor di ng t o Wi sconsi n' s st at ut or y  

and r egul at or y pr ogr am necessar i l y  compl i es wi t h f eder al  l aw——

unl ess and unt i l  t he EPA det er mi nes ot her wi se.   As t he DNR 

poi nt s out ,  i n t hi s case,  t he EPA r evi ewed t he pr oposed per mi t  

t o det er mi ne whet her  i t  meet s t he f eder al  gui del i nes and 

r equi r ement s,  and t he EPA di d not  obj ect .  

¶54 The DNR f ur t her  cont ends t hat  CWAC' s i nt er pr et at i on of  

Wi s.  St at .  § 283. 31( 3) ( d) 2.  r ender s meani ngl ess t he WPDES per mi t  

pr ogr am.   That  i s,  accor di ng t o t he DNR,  i f  

§ 283. 31( 3) ( d) 2.  means si mpl y t hat  al l  st at e- i ssued per mi t s must  

compl y wi t h any f eder al  l aw or  r egul at i on,  t hen t her e woul d be 

no need f or  Wi sconsi n' s own st at ut or y and r egul at or y pr ogr am;  

when i ssui ng a per mi t ,  t he DNR woul d have t o l ook onl y t o t he 

Cl ean Wat er  Act  and t he f eder al  r egul at i ons pr omul gat ed 

t her eunder .    

¶55 The DNR advances a ver y di f f er ent  i nt er pr et at i on of  

Wi s.  St at .  § 283. 31( 3) ( d) 2.   Fi r st ,  t he DNR l ooks t o 

§ 283. 31( 3) ( a) - ( d) 1.  and ar gues t hat  t hose subsect i ons r equi r e 

t he DNR t o i ssue per mi t s t hat  meet  t he f ol l owi ng st at e 

r equi r ement s,  whenever  appl i cabl e:  " [ e] f f l uent  l i mi t at i ons" ;  

" [ s] t andar ds of  per f or mance f or  new sour ces" ;  " [ e] f f l uent  

st andar ds,  ef f l uent s pr ohi bi t i ons and pr et r eat ment  st andar ds" ;  

and " [ a] ny mor e st r i ngent  l i mi t at i ons"  necessar y t o meet  st at e 
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wat er  qual i t y  st andar ds. 19  Then,  t he DNR l ooks t o 

§ 283. 31( 3) ( d) 2.  and ar gues t hat  t hat  par t i cul ar  subsect i on 

r equi r es t he DNR t o i ssue per mi t s t hat  meet  t he r equi r ement s of  

" any appl i cabl e f eder al  l aw or  r egul at i on"  t hat  t he EPA has 

pr omul gat ed over  a st at e r ul e——t hat  i s,  a f eder al  l aw or  

r egul at i on t hat  i s " mor e st r i ngent "  t han t he l i mi t at i ons 

pr ovi ded i n § 283. 31( 3) ( a) - ( c) . 20  The par t i es agr ee t hat  no such 

over pr omul gat ed f eder al  l aws or  r egul at i ons ar e appl i cabl e i n 

t hi s case.  

¶56 As pr evi ousl y expl ai ned,  t he DNR' s i nt er pr et at i on of  

Wi s.  St at .  § 283. 31( 3) ( d) 2.  i s  ent i t l ed t o gr eat  wei ght  

def er ence.   See supr a Par t  I I I .   Accor di ngl y,  we wi l l  sust ai n 

t he DNR' s st at ut or y i nt er pr et at i on as l ong as i t  i s  r easonabl e.   

See Menasha Cor p. ,  311 Wi s.  2d 579,  ¶48.   We concl ude t hat  i t  

i s .    

¶57 I mpor t ant l y,  t he DNR' s i nt er pr et at i on of  Wi s.  St at .  

§ 283. 31( 3) ( d) 2.  gi ves meani ng t o cer t ai n l anguage t hat  CWAC 

r eads out  of  t he st at ut e:  al l  WPDES per mi t s must  meet  " [ a] ny 

                                                 
19 See 33 U. S. C.  § 1311( b) ( 1)  ( pr ovi di ng t hat  ever y per mi t  

cont ai n ef f l uent  l i mi t at i ons f or  poi nt  sour ces and " any mor e 
st r i ngent  l i mi t at i on,  i ncl udi ng t hose necessar y t o meet  wat er  
qual i t y st andar ds" ) ;  Wi s.  St at .  § 283. 11( 1)  ( char gi ng t he DNR 
wi t h pr omul gat i ng r ul es on ef f l uent  l i mi t at i ons,  st andar ds of  
per f or mance f or  new sour ces,  and ef f l uent  st andar ds or  
pr ohi bi t i ons and pr et r eat ment  st andar ds) ;  Wi s.  St at .  § 281. 15 
( char gi ng t he DNR wi t h pr omul gat i ng r ul es set t i ng wat er  qual i t y 
st andar ds) .  

20 See,  e. g. ,  40 C. F. R.  § 132. 6( f ) - ( j )  ( expr essl y appl y i ng 
cer t ai n f eder al  r equi r ement s t o t he Gr eat  Lakes Syst em i n t he 
St at e of  Wi sconsi n) .  
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mor e st r i ngent  l i mi t at i ons,  i ncl udi ng t hose .  .  .  [ n] ecessar y t o 

compl y wi t h any appl i cabl e f eder al  l aw or  r egul at i on. "   

( Emphasi s added. )   I f ,  as CWAC ar gues,  § 283. 31( 3) ( d) 2.  means 

si mpl y t hat  al l  WPDES per mi t s must  compl y wi t h " any appl i cabl e 

f eder al  l aw or  r egul at i on, "  t hen t he condi t i on t hat  such f eder al  

l aw or  r egul at i on pr ovi de a " mor e st r i ngent  l i mi t at i on[ ] "  woul d 

be meani ngl ess.   By t he st at ut e' s pl ai n l anguage,  t he 

" appl i cabl e f eder al  l aw or  r egul at i on"  must  pr ov i de f or  a " mor e 

st r i ngent  l i mi t at i on[ ] "  t han somet hi ng el se.   I t  i s  t her ef or e 

r easonabl e t o i nt er pr et  t he l anguage of  " [ a] ny mor e st r i ngent  

l i mi t at i ons"  as r ef er r i ng back t o t he pr evi ous subsect i ons;  t hat  

i s ,  pur suant  t o § 283. 31( 3) ( d) 2. ,  al l  WPDES per mi t s,  whenever  

appl i cabl e,  must  meet  mor e st r i ngent  l i mi t at i ons t han t he st at e 

r equi r ement s pr ovi ded i n § 283. 31( 3) ( a) - ( c) ,  i ncl udi ng t hose 

necessar y t o compl y wi t h any appl i cabl e f eder al  l aw or  

r egul at i on.   The DNR i nt er pr et s t he " mor e st r i ngent "  l anguage t o 

mean any appl i cabl e f eder al  l aw or  r egul at i on t hat  t he EPA has 

pr omul gat ed over  a st at e r ul e.   That  i nt er pr et at i on i s not  

unr easonabl e.   We t her ef or e sust ai n t he DNR' s i nt er pr et at i on of  

§ 283. 31( 3) ( d) 2.  

¶58 Whi l e our  i nt er pr et at i on of  Wi s.  St at .  

§ 283. 31( 3) ( d) 2.  weakens CWAC' s posi t i on,  i t  does not  r esol ve 

t he cent r al  i ssue i n t hi s case.   We must  st i l l  det er mi ne whet her  

Wi s.  St at .  § 283. 63 r equi r es t he DNR t o hol d a publ i c hear i ng on 

CWAC' s pet i t i on f or  r evi ew when t he pr emi se of  CWAC' s pet i t i on 

i s t hat  t he per mi t  f ai l s  t o compl y wi t h 40 C. F. R.  §§ 122. 44( d)  

and 122. 45( d)  and ( f ) .   We concl ude t hat  Wi s.  St at .  § 283. 63 
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does not  r equi r e t he DNR t o hol d a publ i c hear i ng on a pet i t i on 

f or  r evi ew when t he pr emi se of  t he pet i t i on i s t hat  t he per mi t  

f ai l s  t o compl y wi t h basi c r equi r ement s of  t he f eder al  Cl ean 

Wat er  Act  and f eder al  r egul at i ons pr omul gat ed t her eunder .  

¶59 Requi r i ng t he DNR t o hol d a publ i c hear i ng on CWAC' s 

pet i t i on f or  r evi ew woul d under mi ne t he car ef ul  f eder al  and 

st at e bal ance cr eat ed by t he Cl ean Wat er  Act .   For  pur poses of  

t hi s appeal ,  t he par t i es do not  di sput e t hat  t he per mi t  was 

pr oper l y r ei ssued t o For t  James'  Br oadway Mi l l  under  t he st at e' s 

st at ut or y and r egul at or y aut hor i t y.   I ndeed,  CWAC i s adamant  

t hat  i t  i s  not  chal l engi ng any r ul e pr omul gat ed by t he DNR but  

i nst ead i s chal l engi ng t he per mi t  i t sel f  as bei ng cont r ar y t o 40 

C. F. R.  §§ 122. 44( d)  and 122. 45( d)  and ( f ) .   However ,  we agr ee 

wi t h t he DNR t hat  because t he per mi t  was pr oper l y r ei ssued under  

t he st at e' s st at ut or y and r egul at or y aut hor i t y,  t hen t he per mi t  

necessar i l y  compl i es wi t h f eder al  l aw——unl ess and unt i l  t he EPA 

det er mi nes ot her wi se.   Thi s poi nt  i s  best  demonst r at ed by 

consi der i ng t he t wo f eder al  r egul at i ons at  i ssue i n CWAC' s 

pet i t i on f or  r evi ew:  40 C. F. R.  §§ 122. 44( d)  and 122. 45( d)  and 

( f ) .  

¶60 When t he EPA appr oved t he WPDES per mi t  pr ogr am,  t he 

EPA deemed Wi sconsi n' s st at ut or y and r egul at or y aut hor i t y 

adequat e t o i ssue per mi t s t hat  compl y wi t h t he r equi r ement s of  

t he Cl ean Wat er  Act  and of  40 C. F. R.  pt .  123.   See 33 U. S. C.  

§ 1342( b) ( 1) ( A) ,  ( 2) ( A) ;  § 1342( c) ( 1) ;  40 C. F. R.  § 123. 61( b) .   

40 C. F. R.  § 123. 25 set s f or t h t he per mi t t i ng r equi r ement s t hat  a 

pr oposed per mi t  pr ogr am must  meet .   Si gni f i cant l y,  bot h 40 
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C. F. R.  §§ 122. 44 and 122. 45 ar e i ncl uded among t hose per mi t t i ng 

r equi r ement s.   See 40 C. F. R.  § 123. 25( a) ( 15) ,  ( 16) .   Thus,  when 

t he EPA appr oved t he WPDES per mi t  pr ogr am,  t he EPA necessar i l y  

det er mi ned t hat  t he pr ogr am compl i es wi t h 40 C. F. R.  §§ 122. 44 

and 122. 45.    

¶61 Si mi l ar l y,  any subst ant i al  r evi s i ons t o t he WPDES 

per mi t  pr ogr am have been,  and wi l l  cont i nue t o be,  subj ect  t o 

t he EPA' s appr oval .   See 40 C. F. R.  § 123. 62( a) .   The EPA 

appr oves or  di sappr oves t he r evi s i ons based upon t he 

r equi r ement s of  t he Cl ean Wat er  Act  and of  40 C. F. R.  pt .  123——

r equi r ement s whi ch,  agai n,  i ncl ude 40 C. F. R.  §§ 122. 44 and 

122. 45.    

¶62 Fi nal l y,  t he EPA r evi ewed t he per mi t  r ei ssuance t o 

For t  James'  Br oadway Mi l l  and di d not  obj ect  t o t he per mi t  as 

dr af t ed.   Val i d gr ounds f or  obj ect i on i ncl ude when t he pr oposed 

per mi t  f ai l s  t o compl y wi t h t he r equi r ement s of  t he Cl ean Wat er  

Act  or  any r egul at i ons i ssued t her eunder ,  or  i n par t i cul ar ,  when 

t he pr oposed per mi t  f ai l s  t o sat i sf y t he r equi r ement s of  40 

C. F. R § 122. 44( d) .   See 40 C. F. R.  § 123. 44( c) ( 1) ,  ( 5) ,  ( 8) .   

Thus,  on t he ver y gr ounds espoused by CWAC,  t he EPA i t sel f  di d 

not  obj ect  t o t he per mi t  r ei ssued t o For t  James'  Br oadway Mi l l .   

I ndeed,  bef or e t he per mi t  was r ei ssued,  t he EPA was appr i sed of  

CWAC' s al l egat i ons t hat  t he pr oposed per mi t  f ai l ed t o compl y 

wi t h f eder al  l aw.   As pr evi ousl y ment i oned,  t he EPA r equest ed 

and r ecei ved copi es f r om t he DNR of  any si gni f i cant  comment s t he 

DNR r ecei ved dur i ng t he publ i c not i ce per i od.    
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¶63 St at ed ot her wi se,  by appr ovi ng t he WPDES per mi t  

pr ogr am and by f ai l i ng t o obj ect  t o t he per mi t ,  t he EPA 

ef f ect i vel y det er mi ned t hat  t he per mi t  compl i es wi t h 40 C. F. R.  

§§ 122. 44( d)  and 122. 45( d)  and ( f ) .   I n spi t e of  t he EPA' s 

det er mi nat i on,  CWAC asks t hi s  cour t  t o const r ue Wi s.  St at .  

§ 283. 63 as r equi r i ng t he DNR t o subsequent l y det er mi ne whet her  

t he per mi t  compl i es wi t h t hose same f eder al  r egul at i ons.   We 

decl i ne t o do so.   To adopt  CWAC' s i nt er pr et at i on of  Wi s.  St at .  

§ 283. 63 woul d be t o empower  t he DNR t o under cut  t he EPA' s 

det er mi nat i on.   Gi ven t he car ef ul  syst em of  checks and bal ances 

envi s i oned by t he Cl ean Wat er  Act ,  t he l egi s l at ur e coul d not  

have i nt ended f or  t he DNR t o have t he f i nal  say on a per mi t ' s  

compl i ance wi t h f eder al  l aw. 21 

                                                 
21 We do not  quest i on t hat  admi ni st r at i ve agenci es and st at e 

cour t s ar e compet ent  t o i nt er pr et  and appl y f eder al  l aw.   
Fr oebel  v.  Meyer ,  217 F. 3d 928,  935- 37 ( 7t h Ci r .  2000)  
( concl udi ng t hat  t he pl ai nt i f f  was r equi r ed t o f i r st  r ai se i n 
st at e cour t  hi s c l ai m t hat  t he DNR vi ol at ed t he Cl ean Wat er  Act  
by di schar gi ng a pol l ut ant  wi t hout  a per mi t ) ;  Am.  Paper  I nst . ,  
I nc.  v.  U. S.  EPA,  890 F. 2d 869,  875 ( 7t h Ci r .  1989)  ( " The st at e 
cour t s ar e per f ect l y compet ent  t o deci de quest i ons of  f eder al  
l aw. " ) ;  N.  St at es Power  Co.  v.  Bugher ,  189 Wi s.  2d 541,  558- 59,  
525 N. W. 2d 723 ( 1995)  ( concl udi ng t hat  t he pl ai nt i f f ' s  f eder al  
const i t ut i onal  c l ai ms wer e bar r ed by c l ai m pr ecl usi on because 
t hey wer e not  r ai sed bef or e t he Tax Appeal s Commi ssi on) ;  Hogan 
v.  Musol f ,  163 Wi s.  2d 1,  21- 22,  471 N. W. 2d 216 ( 1991)  ( " Wher e 
t he Uni t ed St at es Supr eme Cour t  has hel d t hat  anot her  st at e' s 
t axi ng scheme,  whi ch i s subst ant i al l y  s i mi l ar  t o Wi sconsi n' s ,  
v i ol at es f eder al  l aw or  t he const i t ut i on,  we concl ude t hat  t he 
Depar t ment  [ of  Revenue]  and t he [ Tax Appeal s]  Commi ssi on have 
t he aut hor i t y t o det er mi ne whet her  t he cont i nued appl i cat i on of  
t he Wi sconsi n t axi ng scheme al so v i ol at es f eder al  l aw or  t he 
const i t ut i on. " ) .  
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¶64 Fur t her mor e,  r equi r i ng t he DNR t o hol d a publ i c 

hear i ng on CWAC' s pet i t i on f or  r evi ew woul d t hwar t  t he f i nal i t y 

of  per mi t s pr oper l y i ssued under  t he WPDES per mi t  pr ogr am.   When 

t he DNR pr oper l y i ssues a per mi t  under  t he st at e' s st at ut or y and 

r egul at or y aut hor i t y,  t he per mi t t ee shoul d be abl e t o r el y on 

t he val i di t y of  t he per mi t ' s  t er ms and condi t i ons.   I n ot her  

wor ds,  when t her e i s no di sput e t hat  a per mi t ' s  t er ms and 

condi t i ons compl y wi t h st at e st at ut es and r egul at i ons,  and when 

t he per mi t t ee act s i n accor dance wi t h t hose t er ms and 

condi t i ons,  t he per mi t t ee i s ent i t l ed t o assur ance t hat  i t  i s  

compl yi ng wi t h t he Cl ean Wat er  Act .   I ndeed,  Congr ess expr essed 

t hat  ver y poi nt  i n 33 U. S. C.  § 1342( k) .   Sect i on 1342( k)  

expr essl y pr ovi des t hat  compl i ance wi t h a per mi t  i ssued under  

§ 1342 i s deemed compl i ance wi t h t he Cl ean Wat er  Act .   Li kewi se,  

" compl i ance wi t h a st at e- admi ni st er ed per mi t  i s  deemed 

compl i ance wi t h t he [ Cl ean Wat er  Act ] . "   U. S.  Dep' t  of  Ener gy,  

503 U. S.  at  634 ( c i t i ng § 1342( k) )  ( Whi t e,  J. ,  concur r i ng i n 

par t ,  di ssent i ng i n par t ) .   As r ecogni zed by t he Uni t ed St at es 

Supr eme Cour t ,  t he pur pose of  § 1342( k)  i s t o gi ve per mi t s 

f i nal i t y.   E. I .  du Pont  de Nemour s & Co.  v.  Tr ai n,  430 U. S.  112,  

138 n. 28 ( 1977)  ( " The pur pose of  § 402( k)  seems t o be t o 

                                                                                                                                                             
However ,  t he f act  t hat  admi ni s t r at i ve agenci es and st at e 

cour t s ar e compet ent  t o i nt er pr et  and appl y f eder al  l aw does not  
r esol ve t he i ssue pr esent ed i n t hi s case:  whet her  Wi s.  St at .  
§ 283. 63 r equi r es t he DNR t o hol d a publ i c hear i ng on a pet i t i on 
f or  r evi ew when t he pr emi se of  t he pet i t i on i s t hat  t he per mi t  
f ai l s  t o compl y wi t h basi c r equi r ement s of  t he Cl ean Wat er  Act  
and f eder al  r egul at i ons pr omul gat ed t her eunder .    
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i nsul at e per mi t  hol der s f r om changes i n var i ous r egul at i ons 

dur i ng t he per i od of  a per mi t  and t o r el i eve t hem of  havi ng t o 

l i t i gat e i n an enf or cement  act i on t he quest i on whet her  t hei r  

per mi t s ar e suf f i c i ent l y st r i ct .   I n shor t ,  § 402( k)  ser ves t he 

pur pose of  gi v i ng per mi t s f i nal i t y. " ) .   I n t hi s case,  t her e i s 

no di sput e t hat  t he per mi t  was pr oper l y i ssued under  t he WPDES 

per mi t  pr ogr am,  and CWAC does not  quest i on For t  James'  Br oadway 

Mi l l ' s  compl i ance wi t h t he per mi t ' s  t er ms and condi t i ons.   Gi ven 

t hese ci r cumst ances,  i f  we wer e t o const r ue Wi s.  St at .  § 283. 63 

as r equi r i ng t he DNR t o det er mi ne whet her  t he per mi t  compl i es 

wi t h t he Cl ean Wat er  Act ,  we woul d t hwar t  t he f i nal i t y of  t he 

per mi t  t hat  For t  James'  Br oadway Mi l l  i s  ent i t l ed t o r el y on 

under  33 U. S. C.  § 1342( k) .  

¶65 Our  hol di ng does not  l eave CWAC wi t hout  an avenue of  

r el i ef .   We mer el y f or ecl ose Wi s.  St at .  § 283. 63 as one avenue.   

I f  CWAC i s ent i t l ed t o a r emedy,  t he r emedy r est s wi t h t he EPA.   

For  i nst ance,  an aggr i eved per son may seek l i mi t ed j udi c i al  

r evi ew i n f eder al  di st r i ct  cour t  of  t he EPA' s deci s i on not  t o 

obj ect  t o a per mi t .   See Save t he Bay,  556 F. 2d at  1295- 96.   

Whi l e such j udi c i al  r evi ew i s avai l abl e on onl y t wo nar r ow 

gr ounds,  one of  t hose gr ounds i s par t i cul ar l y r el evant  t o t hi s 

case:  an aggr i eved per son may cl ai m i n f eder al  di st r i ct  cour t  

t hat  a pr oposed per mi t  v i ol at es appl i cabl e f eder al  gui del i nes 

t hat  t he EPA f ai l ed t o consi der . 22  See i d.  at  1296.   I n 
                                                 

22 The second gr ound f or  r el i ef  i s  a c l ai m t hat  unl awf ul  
f act or s t ai nt ed t he EPA' s deci s i on not  t o obj ect  t o t he per mi t .   
Save t he Bay,  I nc.  v.  Adm' r  of  t he EPA,  556 F. 2d 1282,  1286,  
1296 ( 5t h Ci r .  1977) .  
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addi t i on,  any i nt er est ed per son may seek j udi c i al  r evi ew i n t he 

f eder al  cour t s of  appeal s of  t he EPA' s act i on " i n maki ng any 

det er mi nat i on as t o a St at e per mi t  pr ogr am .  .  .  . "   33 U. S. C.  

§ 1369( b) ( 1) ( D) ; 23 see al so Am.  For est  & Paper  Ass' n v.  U. S.  EPA,  

137 F. 3d 291,  295 ( 5t h Ci r .  1998) .   For  exampl e,  an i nt er est ed 

per son may seek r evi ew of  t he EPA' s deci s i on t o wi t hdr aw or  not  

t o wi t hdr aw aut hor i zat i on of  a st at e' s per mi t  pr ogr am.   Si er r a 

Cl ub v.  U. S.  EPA,  377 F.  Supp.  2d 1205,  1208 ( N. D.  Fl a.  2005) .   

As pr evi ousl y expl ai ned,  one of  t he c i r cumst ances i n whi ch t he 

EPA may wi t hdr aw i t s appr oval  of  a st at e' s per mi t  pr ogr am i s 

when t he st at e i ssues per mi t s t hat  do not  compl y wi t h t he 

f eder al  r egul at i ons.   See 40 C. F. R.  § 123. 63( a) ( 2) .  

V.  CONCLUSI ON 

¶66 We concl ude t hat  Wi s.  St at .  § 283. 63 does not  r equi r e 

t he DNR t o hol d a publ i c hear i ng on CWAC' s pet i t i on f or  r evi ew 

of  t he per mi t  r ei ssued t o For t  James'  Br oadway Mi l l  when t he 

pr emi se of  CWAC' s pet i t i on i s t hat  t he per mi t  f ai l s  t o compl y 

wi t h basi c r equi r ement s of  t he f eder al  Cl ean Wat er  Act  and 

                                                 
23 Feder al  cour t s of  appeal s have agr eed t hat  t hei r  or i gi nal  

j ur i sdi ct i on under  33 U. S. C.  § 1369( b) ( 1)  does not  cover  r evi ew 
of  t he EPA' s di scr et i onar y det er mi nat i on t o obj ect  or  not  t o 
obj ect  t o a st at e- i ssued per mi t .   See,  e. g. ,  Am.  Paper  I nst . ,  
890 F. 2d at  874- 75 ( concl udi ng t hat  § 1369( b) ( 1) ( F)  does not  
pr ovi de f eder al  cour t s of  appeal s wi t h t he power  t o r evi ew t he 
EPA' s obj ect i ons t o st at e- i ssued per mi t s) ;  Save t he Bay,  556 
F. 2d at  1291- 92 ( concl udi ng t hat  t he f eder al  cour t s of  appeal s '  
j ur i sdi ct i on under  § 1369( b) ( 1) ( F)  does not  encompass r evi ew of  
t he EPA' s act i on i n f ai l i ng t o obj ect  t o a st at e- i ssued per mi t ) .   
As expl ai ned above,  t he aggr i eved per son may i nst ead seek 
l i mi t ed j udi c i al  r evi ew i n f eder al  di st r i ct  cour t .   See Save t he 
Bay,  556 F. 2d at  1295- 96.  
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f eder al  r egul at i ons pr omul gat ed t her eunder .   A concl usi on 

ot her wi se woul d under mi ne t he car ef ul  f eder al  and st at e bal ance 

cr eat ed by t he Cl ean Wat er  Act  and woul d t hwar t  t he f i nal i t y of  

per mi t s pr oper l y i ssued under  t he WPDES per mi t  pr ogr am.   I f  CWAC 

i s ent i t l ed t o a r emedy,  t he r emedy r est s wi t h t he EPA.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  
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¶67 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  I  agr ee 

wi t h t he cour t  of  appeal s and woul d af f i r m i t s deci s i on.  

¶68 The ul t i mat e i ssue pr esent ed i s whet her  t he DNR i s 

aut hor i zed t o det er mi ne whet her ,  on chal l enge,  t er ms of  a st at e-

i ssued wast ewat er  di schar ge per mi t  compl y wi t h f eder al  l aw.    

¶69 The maj or i t y opi ni on def er s t o t he DNR,  agr eei ng t hat  

t he pet i t i oner s '  r emedy f or  a v i ol at i on of  f eder al  l aw r est s 

wi t h t he f eder al  Envi r onment al  Pr ot ect i on Agency. 1  I  agr ee wi t h 

t he cour t  of  appeal s t hat  t he DNR has aut hor i t y t o det er mi ne 

whet her  a st at e- i ssued per mi t  compl i es wi t h f eder al  l aw.   

¶70 The maj or i t y opi ni on er r s i n t wo f undament al  ways:   

Fi r st ,  t he maj or i t y mi si nt er pr et s t he bal ance cr eat ed bet ween 

f eder al  over si ght  and st at e appl i cat i on and enf or cement  of  t he 

Cl ean Wat er  Act .   Second,  by i nver t i ng t he f eder al / st at e 

bal ance,  t he maj or i t y has l ef t  t he pet i t i oner s i n t he pr esent  

case,  as wel l  as f ut ur e chal l enger s,  wi t h no ef f ect i ve f or um i n 

whi ch t o expr ess t hei r  concer ns t hat  t er ms i n a st at e- i ssued 

per mi t  do not  compl y wi t h f eder al  l aw.  

*  *  *  *  

                                                 
1 Cont r ar y t o t he maj or i t y opi ni on,  I  concl ude t hat  t he 

DNR' s st at ut or y i nt er pr et at i on i s not  ent i t l ed t o any def er ence.   
The i nst ant  case does not  pr esent  a deci s i on on t he 
appl i cabi l i t y  or  admi ni st r at i on of  a hi ghl y t echni cal  st at ut e 
r egul at i ng wat er  pol l ut i on.   I nst ead t he i nst ant  case pr esent s a 
quest i on of  t he DNR' s scope of  aut hor i t y.   Fur t her mor e,  t he DNR 
does not  have a l ong or  consi st ent  i nt er pr et at i on of  Wi s.  St at .  
§§ 283. 31( 3) ( d) 2.  and 283. 63 r el at i ng t o t he f act s of  t he 
i nst ant  case.       
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¶71 The Cl ean Wat er  Act  est abl i shes a par t ner shi p bet ween 

t he f eder al  gover nment  and t he st at es t o el i mi nat e wat er  

pol l ut i on acr oss t he count r y.   Save t he Bay,  I nc.  v.  Adm' r  of  

EPA,  556 F. 2d 1282,  1284 ( 5t h Ci r .  1977) .   The par t ner shi p 

pr omot es a del i cat e bal ance bet ween t he f eder al  gover nment  and 

st at e gover nment s i n admi ni st er i ng t he Cl ean Wat er  Act . 2  The 

maj or i t y opi ni on i nver t s t hi s bal ance bet ween f eder al  and st at e 

r egul at i on,  t her eby ef f ect i vel y el i mi nat i ng t he pet i t i oner s '  

access t o a r evi ew of  t he t er ms of  t he per mi t .      

¶72 The bal ance under  t he Cl ean Wat er  Act  i s c l ear :  

Congr ess i nt ended t he st at es t o pl ay t he l ead r ol e i n 

admi ni st er i ng wat er  pol l ut i on cont r ol  l aws. 3   

¶73 The Cl ean Wat er  Act  del egat es t o t he st at es t he 

aut hor i t y t o i ssue per mi t s.   33 U. S. C.  § 1342( b) .   Wi sconsi n' s 

per mi t  pr ogr am was aut hor i zed by t he f eder al  gover nment  i n 1974,  

                                                 
2 The f eder al  f i f t h c i r cui t  cour t  of  appeal s descr i bed t he 

par t ner shi p and bal ance i n t he of t - c i t ed Save t he Bay,  I nc.  v.  
Admi ni st r at or  of  EPA,  556 F. 2d 1282,  1296- 97 ( 5t h Ci r .  1977) ,  as 
f ol l ows:    

 
We have been cal l ed upon t o exami ne a st at ut or y scheme 
t hat  has t he pot ent i al  f or  t he opt i mum of  
f eder al i sm.  .  .  .  The success of  t hei r  f eder al i st  
vent ur e wi l l  depend not  onl y upon t he gr ace,  but  al so 
t he subst ance of  movement  by bot h par t ner s i n t he 
bal l et .   We have endeavor ed t o i nk a most  sel f -
ef f aci ng r ol e f or  t he f eder al  j udi c i ar y,  one whi ch 
shoul d f ost er  a har moni ous backgr ound t o t he dance and 
necessi t at e i nt er vent i on onl y when a poi nt  of  
unmel odi ous di scor d ser i ousl y t hr eat ens t he 
cont r apunt al  bal ance.    

3 Save t he Bay,  I nc.  v.  Adm' r  of  EPA,  556 F. 2d 1282 ( 5t h 
Ci r .  1977) ;  Di st r i ct  of  Col umbi a v.  Schr amm,  631 F. 2d 854 ( D. C.  
Ci r .  1980) .  
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and t he Wi sconsi n Depar t ment  of  Nat ur al  Resour ces ( DNR)  has been 

admi ni st er i ng t he per mi t  pr ogr am si nce t hat  t i me. 4  To obt ai n 

appr oval  f or  i t s  per mi t  pr ogr am,  Wi sconsi n had t o show t hat  i t s 

per mi t  pr ogr am ensur es compl i ance wi t h t he r equi r ement s of  t he 

Cl ean Wat er  Act .   33 U. S. C.  § 1342( b) ( 1) ( A) .   The Wi sconsi n 

st at ut es al so r equi r e t hat  t he per mi t  pr ogr am compl y wi t h t he 

Cl ean Wat er  Act  whenever  appl i cabl e.   Wi s.  St at .  

§ 283. 31( 3) ( d) 2.   

¶74 Af t er  t he Envi r onment al  Pr ot ect i on Agency appr oves a 

St at e' s pl an,  t he St at e t akes t he pr i mar y r ol e i n i ssui ng 

per mi t s and admi ni st er i ng and enf or ci ng t he l aws. 5  " [ The]  

l egi s l at i ve hi st or y,  mor e expl i c i t  and unequi vocal  t han 

gener al l y f ound,  l eans i n al most  ever y expr essi on t owar d a 

                                                 
4 St at es appl y i ng f or  aut hor i t y must  show t hat  t hei r  

per mi t t i ng pr ogr ams wi l l  be at  l east  as st r i ngent  as t he f eder al  
per mi t t i ng pr ogr am.   33 U. S. C.  § 1342( b) ( 1) ( A)  ( st at e per mi t  
pr ogr ams must  show t hat  t hey " i nsur e compl i ance wi t h"  al l  
pr ovi s i ons of  t he Cl ean Wat er  Act ) .   Once a st at e has 
i l l ust r at ed t hat  i t s per mi t  pr ogr am wi l l  compl y wi t h t he 
r equi r ement s of  t he Cl ean Wat er  Act ,  i t  i s  aut hor i zed t o i ssue 
and enf or ce i t s own per mi t s f or  wat er  pol l ut i on.   

5 The del egat i on of  power  t o t he St at e of  Wi sconsi n i s 
expl i c i t :   " The pr ogr am t hat  you conduct  pur suant  t o t hi s 
aut hor i t y must  at  al l  t i mes be i n accor dance wi t h Sect i on 402 of  
t he Act ,  al l  gui del i nes pr omul gat ed pur suant  t o Sect i on 
304( h) ( 2)  of  t he Act ,  and t he Memor andum of  Agr eement  bet ween 
t he Regi onal  Admi ni st r at or  of  EPA' s Regi on V and t he 
Admi ni st r at or  of  t he Di v i s i on of  Envi r onment al  Pr ot ect i on,  
Wi sconsi n Depar t ment  of  Nat ur al  Resour ces .  .  .  . "   Let t er  f r om 
Russel l  E.  Tr ai n,  U. S.  E. P. A. ,  t o Gover nor  Pat r i ck J.  Lucey,  
dat ed Feb.  4,  1974,  gr ant i ng aut hor i t y t o conduct  a St at e Per mi t  
Pr ogr am.  
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mi ni mal  f eder al  i nt er vent i on when a st at e pl an has been 

appr oved. " 6 

¶75 The St at e must  pr ovi de t he Envi r onment al  Pr ot ect i on 

Agency wi t h not i ce of  al l  pr oposed per mi t s.   Wi s.  St at .  

§ 243. 41( 1) .   I t  di d i n t hi s case.   The f eder al  Envi r onment al  

Pr ot ect i on Agency r et ai ns t he aut hor i t y t o obj ect  t o st at e-

i ssued per mi t s t hat  i t  f i nds f al l  out s i de t he r equi r ement s of  

t he Cl ean Wat er  Act .   33 U. S. C.  § 1342( d) ( 2) ;  see al so Save t he 

Bay,  556 F. 2d at  1294.   The Envi r onment al  Pr ot ect i on Agency' s 

over si ght  and r evi ew of  Wi sconsi n- i ssued per mi t s i s,  however ,  

whol l y di scr et i onar y.    

¶76 The Envi r onment al  Pr ot ect i on Agency i s not  r equi r ed t o 

but  may,  i n i t s di scr et i on,  enf or ce st at e compl i ance wi t h 

f eder al  r equi r ement s by obj ect i ng t o st at e- i ssued per mi t s.  Thus 

t he EPA may deci de t hat  a st at e- i ssued per mi t  i s  not  i n 

compl i ance wi t h f eder al  l aw but  never t hel ess does not  war r ant  an 

obj ect i on.   As t he Wi sconsi n cour t  of  appeal s  expl ai ned,  t he 

l egi s l at i ve hi st or y shows t hat  t he Cl ean Wat er  Act  envi s i oned 

t hat  t he Envi r onment al  Pr ot ect i on Agency woul d not  vet o ever y 

per mi t  out  of  compl i ance wi t h f eder al  l aw and woul d use what  

power  i t  had over  st at e- i ssued per mi t s " j udi c i ousl y. " 7   

¶77 That  t he Envi r onment al  Pr ot ect i on Agency di d not  

obj ect  t o t he per mi t  i n t he i nst ant  case i s not ,  as t he maj or i t y 

opi ni on asser t s at  ¶63,  an " ef f ect i ve det er mi nat i on"  t hat  t he 

                                                 
6 Save t he Bay,  556 F. 2d at  1294.  

7 Ander sen v.  DNR,  2010 WI  App 64,  ¶27,  324 Wi s.  2d 828,  783 
N. W. 2d 877.   
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per mi t  compl i es wi t h f eder al  l aw.   The Envi r onment al  Pr ot ect i on 

Agency' s f ai l ur e t o obj ect  means onl y t hat  t he Envi r onment al  

Pr ot ect i on Agency deci ded not  t o obj ect .    

¶78 The maj or i t y opi ni on at t empt s t o pass of f  j udi c i al  

r evi ew of  t he st at e- i ssued per mi t  t o t he f eder al  cour t s.   

Maj or i t y op. ,  ¶65 ( " I f  CWAC i s ent i t l ed t o a r emedy,  t he r emedy 

r est s wi t h t he EPA. " ) .   The f eder al  cour t s ar e not ,  however ,  

wi l l i ng t o r ecei ve t he pass.     

¶79 I n f act ,  t he f eder al  cour t s of  appeal s,  i ncl udi ng t he 

Sevent h Ci r cui t  cour t  of  appeal s,  have made i t  c l ear  t hat  t hey 

ar e i nel i gi bl e r ecei ver s.   I f  t he Envi r onment al  Pr ot ect i on 

Agency does not  exer ci se i t s di scr et i on t o r evi ew t he st at e 

per mi t ,  t he f eder al  cour t s wi l l  not  act .   " Congr ess spr ead 

acr oss t he r ecor d c l ear  and convi nci ng evi dence of  l egi s l at i ve 

i nt ent  t o pr ecl ude f eder al  r evi ew of  st at e- i ssued per mi t s. "   Am.  

Paper  I nst .  I nc.  v.  U. S.  EPA,  890 F. 2d 869,  875 ( 7t h Ci r .  1989) .   

¶80 I  concl ude t hat  pet i t i oni ng t he Envi r onment al  

Pr ot ect i on Agency f or  r evi ew of  a per mi t ' s  t er ms does not  

r epr esent  a s i gni f i cant  avenue i n whi ch t o r evi ew compl i ance 

wi t h f eder al  l aw.   The Envi r onment al  Pr ot ect i on Agency' s  

di scr et i onar y deci s i on not  t o obj ect  t o per mi t  t er ms cannot  

ef f ect i vel y be chal l enged i n f eder al  cour t . 8 

¶81 Meani ngf ul  f eder al  j udi c i al  r evi ew i s not  avai l abl e 

and t he maj or i t y opi ni on el i mi nat es t he oppor t uni t y f or  

meani ngf ul  r evi ew i n st at e cour t s t o det er mi ne whet her  t he t er ms 

                                                 
8 Di st r i ct  of  Col umbi a v.  Schr amm,  631 F. 2d 854 ( D. C.  Ci r .  

1980) .   
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of  a DNR- i ssued wat er  pol l ut i on per mi t  compor t  wi t h f eder al  l aw.   

The maj or i t y r eads t he st at ut es t o mean t hat  once t he st at e has 

i ssued a per mi t  and t he Envi r onment al  Pr ot ect i on Agency has 

chosen not  t o vet o t hat  per mi t ,  f ur t her  st at e r evi ew of  

chal l enges based on f eder al  l aw woul d be super f l uous.      

¶82 The maj or i t y opi ni on i nver t s t he bal ance cr eat ed 

bet ween t he st at e' s appl i cat i on and enf or cement  of  per mi t t i ng 

and f eder al  over si ght ,  l eavi ng t he pet i t i oner s i n t he pr esent  

case,  as wel l  as f ut ur e pet i t i oner s,  wi t h no f or um i n whi ch t o 

meani ngf ul l y expr ess t hei r  concer ns t hat  a st at e per mi t  does not  

compl y wi t h f eder al  l aw.  

¶83 Under  t he Cl ean Wat er  Act ,  t he s t at es have si gni f i cant  

aut hor i t y t o moni t or  t hei r  own pr ogr ams t o assur e compl i ance 

wi t h st at e and f eder al  l aws.   Thi s l evel  of  st at e aut onomy t o 

i ssue per mi t s,  wi t h j udi c i ous f eder al  over si ght ,  necessi t at es 

t he abi l i t y  of  i nt er est ed par t i es t o ensur e compl i ance wi t h bot h 

st at e and f eder al  wat er  pol l ut i on cont r ol  r egul at i ons wi t hi n t he 

St at e per mi t t i ng pr ocess.       

¶84 Nonet hel ess,  t he maj or i t y opi ni on accept s t he DNR' s 

posi t i on t hat  t he DNR does not  have aut hor i t y t o r evi ew per mi t  

t er ms'  compl i ance wi t h f eder al  l aw.   The l aw i s c l ear ,  however ,  

t hat  st at e cour t s and st at e admi ni st r at i ve agenci es may 

i nt er pr et  and appl y f eder al  l aws,  and t he l egi s l at ur e has 
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di r ect ed t hat  per mi t s i ssued compl y wi t h f eder al  l aw. 9  Wi s.  

St at .  §§ 283. 31( 3) ( d) 2. ,  283. 63.  

¶85 As a r esul t  of  t he maj or i t y opi ni on,  t he pet i t i oner s 

i n t he i nst ant  case have no ef f ect i ve r emedy.   Par t i es af f ect ed 

by a per mi t  i n v i ol at i on of  f eder al  l aw cannot  hol d t he DNR 

account abl e t hr ough t he admi ni st r at i ve r evi ew pr ocess and 

j udi c i al  r evi ew i n st at e cour t s.   The under l y i ng t heme of  t he 

maj or i t y opi ni on i s t o r est r i ct  meani ngf ul  r evi ew of  st at e-

i ssued per mi t s.   Wi s.  St at .  §§ 283. 31( 3) ( d) 2. ,  283. 63.   The 

maj or i t y opi ni on deni es meani ngf ul  r evi ew i n t he name of  

f i nal i t y f or  per mi t  hol der s.   Maj or i t y op. ,  ¶64.    

¶86 Rest r i ct i ng r evi ew of  per mi t s i ssued i n Wi sconsi n 

af f ect s per mi t  hol der s,  busi nesses,  ot her  gover nment  ent i t i es,  

and concer ned ci t i zens al i ke.   These i nt er est ed par t i es must  be 

af f or ded some avenue t o chal l enge per mi t s t hat  ar e i ssued i n 

v i ol at i on of  f eder al  l aw.   The maj or i t y opi ni on does not  agr ee,  

and i nst ead l eaves t he pet i t i oner s i n t he pr esent  case,  and al l  

f ut ur e chal l enger s of  Wi sconsi n- i ssued wat er  pol l ut i on per mi t s,  

wi t hout  a f or um t o br i ng an ef f ect i ve chal l enge t hat  t he t er ms 

                                                 
9 N.  St at es Power  Co.  v.  Bugher ,  189 Wi s.  2d 541,  525 

N. W. 2d 723 ( 1995)  ( hol di ng f eder al  c l ai ms wer e pr ecl uded because 
t hey shoul d have been r ai sed dur i ng st at e admi ni st r at i ve 
pr oceedi ngs) ;  Hogan v.  Musol f ,  163 Wi s.  2d 1,  471 N. W. 2d 216 
( 1991)  ( Depar t ment  of  Revenue and Tax Appeal s Commi ssi on have 
aut hor i t y t o det er mi ne whet her  st at e t ax l aws vi ol at e f eder al  
l aws) ;  Fr oebel  v.  Meyer ,  217 F. 3d 928 ( 7t h Ci r .  2000)  ( f eder al  
Cl ean Wat er  Act  c l ai m shoul d have been br ought  i n st at e 
admi ni st r at i ve and cour t  t r i bunal s,  not  f eder al  cour t s) ;  Am.  
Paper  I nst .  I nc.  v.  U. S.  EPA,  890 F. 2d 869,  875 ( 7t h Ci r .  1989)  
( st at e cour t s ar e compet ent  t o deci de quest i ons of  f eder al  l aw) .  
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of  a per mi t  ar e unr easonabl e based on a v i ol at i on of  f eder al  

l aw.   

¶87 Because t he maj or i t y i nver t s t he f eder al - st at e 

par t ner shi p and t he bal ance set  f or t h i n t he Cl ean Wat er  Act  and 

ef f ect i vel y el i mi nat es a meani ngf ul  f or um f or  t he pet i t i oner s,  I  

di ssent .   I  woul d i nst ead hol d t hat  t he DNR has t he aut hor i t y t o 

det er mi ne whet her  per mi t  condi t i ons i t  est abl i shed compl y wi t h 

f eder al  l aw,  and t hat  t he DNR shoul d pr ovi de t he pet i t i oner s 

wi t h a publ i c hear i ng on t he per mi t  i n quest i on.   

¶88 Because I  agr ee wi t h t he deci s i on of  t he cour t  of  

appeal s,  I  di ssent .  

¶89 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.  
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