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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   

No.    2008AP1972 
( L. C.  No.  2004CV363)  

STATE OF WI SCONSI N       :  I N SUPREME COURT 

  
Thomas W. Jandre and Barbara J. Jandre, 
 
          Plaintiffs-Respondents, 
 
     v. 
 
Wisconsin Injured Patients and Families 
Compensation Fund, 
 
          Defendant-Co-Appellant, 
 
Physicians Insurance Company of Wisconsin and 
Therese J. Bullis, M.D., 
 
          Defendants-Appellants-Petitioners. 
 
----------------------------------------------- 
 
Thomas W. Jandre and Barbara J. Jandre, 
 
          Plaintiffs, 
 
     v. 
 
Wisconsin Injured Patients and Families 
Compensation Fund, 
 
          Defendant-Respondent, 
 
Physicians Insurance Company of Wisconsin and 
Therese J. Bullis, M.D., 
 
          Defendants-Appellants-Petitioners. 
 

FILED 
 

APR 17, 2012 
 

Di ane M.  Fr emgen 
Cl er k of  Supr eme Cour t  

 
 

  



No.  2008AP1972   

 

2 
 

REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s i n a medi cal  

mal pr act i ce case. 1  The cour t  of  appeal s af f i r med a j udgment  of  

t he Ci r cui t  Cour t  f or  Fond du Lac Count y,  Rober t  J.  Wi r t z,  

Judge,  ent er ed on a j ur y ver di ct  i n f avor  of  Thomas W.  Jandr e 

( Jandr e)  and hi s wi f e,  Bar bar a J.  Jandr e ( col l ect i vel y,  t he 

Jandr es) ,  agai nst  Dr .  Ther ese J.  Bul l i s  and her  i nsur er ,  

Physi c i ans I nsur ance Company of  Wi sconsi n ( col l ect i vel y,  PI C)  

and t he Wi sconsi n I nj ur ed Pat i ent s and Fami l i es Compensat i on 

Fund ( t he Fund) .   PI C seeks r evi ew,  but  t he Fund does not .  

¶2 We br i ef l y put  t he i ssue pr esent ed and PI C' s posi t i on 

i n cont ext .   The Jandr es asser t ed t wo cl ai ms:   ( 1)  Dr .  Bul l i s 

negl i gent l y di agnosed Jandr e wi t h Bel l ' s  pal sy;  and ( 2)  Dr .  

Bul l i s  br eached her  dut y t o i nf or m a pat i ent  under  Wi s.  St at .  

§ 448. 30 ( 2007- 08) , 2 by f ai l i ng t o i nf or m Jandr e of  a di agnost i c 

t est  ( a car ot i d ul t r asound)  t hat  was avai l abl e t o r ul e out  t he 

possi bi l i t y  of  a st r oke.   St r oke was one of  sever al  condi t i ons 

                                                 
1 Jandr e v.  Physi c i ans I ns.  Co.  of  Wi s. ,  2010 WI  App 136,  

330 Wi s.  2d 50,  792 N. W. 2d 558.  

Just i ce Br adl ey and Just i ce Cr ooks j oi n t hi s opi ni on.   
Just i ce Pr osser  concur s i n t he deci s i on t o af f i r m t he cour t  of  
appeal s and ci r cui t  cour t ,  but  i s  unabl e t o j oi n t hi s opi ni on.     

2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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t hat  was i ncl uded i n Dr .  Bul l i s ' s di f f er ent i al  di agnosi s3 but  i t  

was not  i n her  f i nal  di agnosi s.    

¶3 The j ur y f ound t hat  Dr .  Bul l i s ' s di agnosi s of  Bel l ' s 

pal sy was not  negl i gent  and al so f ound t hat  Dr .  Bul l i s  was 

negl i gent  wi t h r espect  t o her  dut y t o i nf or m t he pat i ent . 4  The 

ci r cui t  cour t  ent er ed j udgment  on t he ver di ct ,  and t he cour t  of  

appeal s af f i r med t he j udgment .   

¶4 PI C pr esent s t he i ssue as f ol l ows:  I s t her e a br i ght -

l i ne r ul e t hat  once a physi c i an makes a non- negl i gent  f i nal  

di agnosi s,  t her e i s no dut y t o i nf or m t he pat i ent  about  

di agnost i c t est s f or  condi t i ons unr el at ed t o t he condi t i on t hat  

was i ncl uded i n t he f i nal  di agnosi s?  St at i ng t he i ssue i n t er ms 

of  t he f act s of  t he pr esent  case,  PI C asks:   When a j ur y i n a 

medi cal  mal pr act i ce case f i nds t hat  t he emer gency r oom physi c i an 

was not  negl i gent  i n t he di agnosi s of  Bel l ' s  pal sy,  may a j ur y  

f i nd a br each of  t he dut y t o i nf or m when t he physi c i an f ai l s t o 

advi se t he pat i ent  about  t he avai l abi l i t y  of  a non- i nvasi ve 

di agnost i c t ool  ( a car ot i d ul t r asound)  t hat  mi ght  def i ni t i vel y  

                                                 
3 " Di f f er ent i al  di agnosi s"  usual l y r ef er s t o a di agnost i c  

pr ocess i n whi ch a physi c i an begi ns by cr eat i ng a l i s t  of  
di seases or  ai l ment s t hat  he or  she bel i eves mi ght  possi bl y be 
causi ng t he pat i ent ' s sympt oms.   I n our  di scussi on,  we f ol l ow 
t he par t i es '  l ead and use " di f f er ent i al  di agnosi s"  t o r ef er  t o 
t he i ni t i al  l i s t  of  possi bl e di seases,  as opposed t o " f i nal  
di agnosi s, "  whi ch i s t he di sease t he physi c i an det er mi nes i s 
causi ng t he pat i ent ' s sympt oms.       

4 The ci r cui t  cour t  concl uded t hat  cr edi bl e evi dence 
suppor t ed t he j ur y ' s f i ndi ngs and deni ed t he def endant s '  mot i on 
t o change t he ver di ct .   PI C i s no l onger  chal l engi ng t he 
suf f i c i ency of  t he evi dence wi t h r espect  t o t he i nf or med consent  
ver di ct .   
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r ul e out  a st r oke ( a condi t i on t hat  appear ed i n t he di f f er ent i al  

di agnosi s and i s unr el at ed t o t he f i nal  di agnosi s of  Bel l ' s  

pal sy) ,  when t he physi c i an r ul ed out  a st r oke by a l ess r el i abl e 

di agnost i c t ool ?      

¶5 PI C answer s t hese quest i ons i n t he negat i ve and ur ges 

us t o adopt  a br i ght - l i ne r ul e.   PI C asser t s t hat ,  as a mat t er  

of  l aw,  a physi c i an has no dut y t o i nf or m t he pat i ent  about  

condi t i ons unr el at ed t o t he condi t i on i dent i f i ed i n t he 

physi c i an' s non- negl i gent  di agnosi s,  and t hat  t he f act s i n t he 

pr esent  case ar e so c l ear  t hat  as a mat t er  of  l aw t he ci r cui t  

cour t  had t o f i nd Dr .  Bul l i s  not  negl i gent  on t he cl ai m of  

br each of  dut y t o i nf or m r at her  t han l et  t he j ur y deci de t he 

quest i on.    

¶6 PI C ar gues t hat  t he c i r cui t  cour t  and cour t  of  appeal s 

expanded a physi c i an' s dut y t o i nf or m beyond what  Wi sconsi n 

cour t s have pr evi ousl y r ecogni zed.   PI C asks t he cour t  t o 

r ever se t he deci s i on of  t he cour t  of  appeal s,  vacat e t he j ur y ' s 

ver di ct ,  and vacat e t he awar d of  damages on t he i nf or med consent  

c l ai m.  

¶7 We af f i r m t he deci s i on of  t he cour t  of  appeal s by 

appl y i ng t he r easonabl e pat i ent  st andar d ( somet i mes r ef er r ed t o 

as t he " pr udent  pat i ent "  st andar d) ,  whi ch Wi sconsi n has 

expl i c i t l y  f ol l owed i n i nf or med consent  cases si nce at  l east  

1975. 5  The doct r i ne of  st ar e deci s i s gover ns t he pr esent  case.    

                                                 
5 See Scar i a v.  St .  Paul  Fi r e & Mar i ne I ns.  Co. ,  68 

Wi s.  2d 1,  227 N. W. 2d 647 ( 1975) .   
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¶8 Under  t he r easonabl e pat i ent  st andar d,  " Wi sconsi n l aw 

' r equi r es t hat  a physi c i an di scl ose i nf or mat i on necessar y f or  a 

r easonabl e per son t o make an i nt el l i gent  deci s i on wi t h r espect  

t o t he choi ces of  t r eat ment  or  di agnosi s. ' " 6  The r easonabl e 

pat i ent  st andar d r equi r ement  of  di scl osur e " i s  r oot ed i n t he 

f act s and ci r cumst ances of  t he par t i cul ar  case i n whi ch i t  

ar i ses. " 7  The br i ght - l i ne r ul e PI C ur ges i s i ncompat i bl e wi t h 

t he r easonabl e pat i ent  st andar d adopt ed by t he l egi s l at ur e i n 

Wi s.  St at .  § 448. 30 and expl ai ned i n case l aw.       

¶9 " [ T] he i nf or med consent  st andar d .  .  .  [ i ] s  an 

obj ect i ve st andar d based on negl i gence pr i nci pl es such as 

r easonabl eness .  .  .  . " 8  Thus,  t he physi c i an' s " dut y t o i nf or m 

i s not  boundl ess. " 9   

¶10 Appl y i ng t he r easonabl e pat i ent  st andar d t o t he f act s  

and ci r cumst ances of  t he pr esent  case i nvol v i ng a non- negl i gent  

di agnosi s of  Bel l ' s  pal sy,  we concl ude t hat  t he c i r cui t  cour t  

coul d not  det er mi ne,  as a mat t er  of  l aw,  t hat  t he physi c i an had 

no dut y t o i nf or m t he pat i ent  of  t he possi bi l i t y  t hat  t he cause 

of  hi s sympt oms mi ght  be a bl ocked ar t er y,  whi ch posed i mmi nent ,  

                                                 
6 Kukl i nski  v.  Rodr i guez,  203 Wi s.  2d 324,  329,  552 

N. W. 2d 869 ( Ct .  App.  1996)  ( quot i ng Mar t i n v.  Ri char ds,  192 
Wi s.  2d 156,  175,  531 N. W. 2d 70 ( 1995) ) .   See al so Bubb v.  
Br usky,  2009 WI  91,  ¶62,  321 Wi s.  2d 1,  768 N. W. 2d 903.  

7 Johnson v.  Kokemoor ,  199 Wi s.  2d 615,  639,  545 N. W. 2d 495 
( 1996) .  

8 Bubb,  321 Wi s.  2d 1,  ¶54 ( c i t i ng Scar i a,  68 Wi s.  2d at  11,  
12- 13) .  

9 I d.  ( c i t i ng Scar i a,  68 Wi s.  2d at  11,  12- 13) .   
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l i f e- t hr eat eni ng r i sks,  and of  t he avai l abi l i t y  of  al t er nat i ve,  

non- i nvasi ve means of  r ul i ng out  or  conf i r mi ng t he sour ce of  hi s 

sympt oms.    

¶11 PI C r ai ses a f undament al  l egal  quest i on concer ni ng t he 

scope of  a physi c i an' s dut y t o i nf or m a pat i ent .   We begi n by 

r ecogni z i ng t hat  t he i nst ant  case,  l i ke many cases t hi s cour t  

deci des,  pr esent s compl i cat ed quest i ons about  how a l egal  

doct r i ne,  her e t he r easonabl e pat i ent  st andar d i n i nf or med 

consent  cases,  unf ol ds i n r eal  l i f e s i t uat i ons.  

I  

¶12 The pr act i ce of  medi ci ne i s compl ex.   Ci r cumst ances 

di f f er  f r om case t o case.   Pat i ent s of t en l ack t he exper t i se of  

t hei r  physi c i ans,  and pat i ent s can become over whel med and 

conf used by medi cal  i nf or mat i on.   Nonet hel ess,  t he cour t  and t he 

l egi s l at ur e have embr aced t he not i on t hat  al t hough t he physi c i an 

i s t he exper t ,  t he pat i ent  shoul d have t he oppor t uni t y t o 

under st and what  i s happeni ng t o hi s or  her  body and aut onomousl y 

and i nt el l i gent l y consent  or  r ef use t o consent  t o pr oposed 

medi cal  car e. 10  I nf or med consent  i s f undament al l y about  each 

                                                 
10 See,  e. g. ,  Hannemann v.  Boyson,  2005 WI  94,  ¶34,  282 

Wi s.  2d 664,  698 N. W. 2d 714 ( not i ng t hat  t he dut y of  i nf or med 
consent  i s " pr emi sed on t he not i on t hat  ' a per son of  sound mi nd 
has a r i ght  t o det er mi ne,  even as agai nst  hi s physi c i an,  what  i s  
t o be done t o hi s body' "  ( quot i ng Tr ogun v.  Fr ucht man,  58 
Wi s.  2d 569,  596,  207 N. W. 2d 297 ( 1973) ) ) .   See gener al l y Dr .  
Ni l i  Kar ako- Eyal ,  Physi c i ans'  Dut y of  Di scl osur e:  A 
Deont ol ogi cal  and Consequent i al  Anal ysi s,  14 Qui nni pi ac Heal t h 
L. J.  1,  6- 9 ( 2010)  ( di scussi ng t he benef i t s and i mpor t ance of  
pat i ent  aut onomy) .  
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per son' s r i ght  t o deci de " what  shal l  be done wi t h hi s [ or  her ]  

own body. " 11     

¶13 Cr eat i ng i nf or med consent  r equi r ement s t hat  al l ow 

physi c i ans t o conf i dent l y per f or m t hei r  al l - i mpor t ant  wor k 

wi t hout  f ear i ng unf ai r  and unpr edi ct abl e l i abi l i t y ,  and t hat  

gi ve pat i ent s a meani ngf ul  oppor t uni t y t o i nt el l i gent l y exer ci se 

t hei r  r i ght  of  sel f - det er mi nat i on,  i s  t he chal l enge.   A car ef ul  

bal ance must  be st r uck and cl ear l y communi cat ed t o t he concer ned 

communi t i es. 12   

¶14 The cour t  and t he l egi s l at ur e have made t hi s  bal ance 

by adopt i ng t he r easonabl e pat i ent  appr oach t o i nf or med consent .    

A 

¶15 The f or mul at i on of  t he r easonabl e pat i ent  appr oach i s  

st at ed i n a var i et y of  consi st ent  ways i n t he case l aw.   The 

obj ect i ve,  negl i gence- based appr oach i nher ent l y l i mi t s t he scope 

of  t he physi c i an' s dut y t o i nf or m t he pat i ent .   A " physi c i an' s 

dut y t o i nf or m i s not  boundl ess. " 13 

¶16 The physi c i an' s  dut y t o i nf or m does not  mean t he 

physi c i an i s " r equi r ed t o know ever y pot ent i al  r i sk but  onl y 

t hose known t o a r easonabl y  wel l  qual i f i ed pr act i t i oner  or  

                                                 
11 Mar t i n,  192 Wi s.  2d at  169 ( quot ed sour ce omi t t ed) .  

12 See gener al l y Mar k A.  Hal l ,  A Theor y of  Economi c I nf or med 
Consent ,  31 Ga.  L.  Rev.  511,  545- 56 ( 1997)  ( di scussi ng t he need 
t o bal ance pat i ent  aut onomy wi t h t he need t o cont ai n t he cost s 
of  heal t hcar e and t o keep di scl osur es wi t hi n l i mi t s manageabl e 
by bot h pat i ent s and physi c i ans) .  

13 Bubb,  321 Wi s.  2d 1,  ¶54 ( c i t i ng Scar i a,  68 Wi s.  2d at  
11,  12- 13) .    
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speci al i st  commensur at e wi t h hi s [ or  her ]  c l assi f i cat i on i n t he 

medi cal  pr of essi on. " 14  Not abl y f or  t he pr esent  case,  i n 2009 

t hi s cour t  r ef used t o accept  t he ar gument  t hat  t he r easonabl e 

pat i ent  st andar d woul d undul y bur den emer gency r oom physi c i ans. 15  

¶17 The physi c i an must  di scl ose onl y " what  i s mat er i al  t o 

t he pat i ent ' s deci s i on,  i . e. ,  al l  of  t he v i abl e al t er nat i ves and 

r i sks of  t he t r eat ment  pr oposed. " 16  Thi s means t hat  " Wi sconsi n 

l aw ' r equi r es t hat  a physi c i an di scl ose i nf or mat i on necessar y 

f or  a r easonabl e per son t o make an i nt el l i gent  deci s i on wi t h 

r espect  t o t he choi ces of  t r eat ment  or  di agnosi s. ' " 17  Ther e i s a 

" dut y i mposed on t he physi c i an t o di scl ose t o t he pat i ent  t he 

exi st ence of  any met hods of  di agnosi s or  t r eat ment  t hat  woul d 

ser ve as f easi bl e al t er nat i ves t o t he met hod i ni t i al l y  sel ect ed 

by t he physi c i an t o di agnose or  t r eat  t he pat i ent ' s i l l ness or  

i nj ur y. " 18  

                                                 
14 Scar i a,  68 Wi s.  2d at  11,  quot ed wi t h appr oval  i n Bubb,  

321 Wi s.  2d 1,  ¶54.  

15 The cour t  det er mi ned t hat  t he expr ess l i mi t at i ons i n Wi s.  
St at .  § 448. 30 pr ot ect ed agai nst  emer gency r oom physi c i ans bei ng 
hel d t o an unr eal i st i c st andar d gi ven t he nat ur e of  t hei r  wor k.   
Bubb,  321 Wi s.  2d 1,  ¶¶75- 76.  

16 Mar t i n,  192 Wi s.  2d at  174,  quot ed wi t h appr oval  i n Bubb,  
321 Wi s.  2d 1,  ¶62.  

17 Kukl i nski ,  203 Wi s.  2d at  329 ( quot i ng Mar t i n,  192 
Wi s.  2d at  175) .  

18 Mar t i n,  192 Wi s.  2d at  176 ( quot i ng John H.  Der r i ck,  
Annot at i on,  Medi cal  Mal pr act i ce:  Li abi l i t y  f or  Fai l ur e of  
Physi c i an t o I nf or m Pat i ent  of  Al t er nat i ve Modes of  Di agnosi s or  
Tr eat ment ,  38 A. L. R.  4t h 900,  903 ( 1985) ) .   
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¶18 The cour t  has obser ved t hat  " [ w] hat  const i t ut es 

i nf or med consent  i n a gi ven case emanat es f r om what  a r easonabl e 

per son i n t he pat i ent ' s posi t i on woul d want  t o know. " 19  The 

cour t  has r ej ect ed a pr oposed br i ght - l i ne r ul e t hat  woul d 

r equi r e physi c i ans " t o di scl ose onl y s i gni f i cant  compl i cat i ons 

i nt r i nsi c t o t he cont empl at ed pr ocedur e. " 20  The cour t  has 

obser ved t hat  " [ t ] he pr udent  pat i ent  st andar d adopt ed by 

Wi sconsi n i n Scar i a i s i ncompat i bl e wi t h such a br i ght  l i ne 

r ul e. " 21    

¶19 The r equi r ement  of  di scl osur e " i s r oot ed i n t he f act s 

and ci r cumst ances of  t he par t i cul ar  case i n whi ch i t  ar i ses. " 22  

" The i nf or mat i on t hat  i s r easonabl y necessar y f or  a pat i ent  t o 

make an i nf or med deci s i on r egar di ng t r eat ment  wi l l  var y f r om 

case t o case. " 23   

¶20 The physi c i an i s  " t o make such di scl osur es as appear  

r easonabl y necessar y under  c i r cumst ances t hen ex i st i ng t o enabl e 

a r easonabl e per son under  t he same or  s i mi l ar  c i r cumst ances 

conf r ont i ng t he pat i ent  at  t he t i me of  di scl osur e t o 

                                                 
19 Johnson,  199 Wi s.  2d at  632.  

20 I d.  at  637- 38.   

21 I d.  at  639.  

22 I d.  

23 Mar t i n,  192 Wi s.  2d at  175,  quot ed wi t h appr oval  i n 
Johnson,  199 Wi s.  2d at  634.  
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i nt el l i gent l y exer ci se hi s r i ght  t o consent  or  t o r ef use t he 

t r eat ment  or  pr ocedur e pr oposed. " 24 

¶21 Even i f  i t  i s  det er mi ned t hat  t he i nf or mat i on wi t hhel d 

i s i nf or mat i on " a r easonabl e per son under  t he c i r cumst ances 

woul d want  t o know, "  t he physi c i an has no dut y  t o i nf or m t he 

pat i ent  unl ess t he physi c i an " had suf f i c i ent  knowl edge about  t he 

pat i ent ' s condi t i on t o t r i gger  t he physi c i an' s awar eness t hat  

t he i nf or mat i on was r easonabl y necessar y f or  t he 

pat i ent  .  .  .  t o make an i nt el l i gent  deci s i on r egar di ng t he 

pat i ent ' s car e,  or  shoul d have had t hat  knowl edge. " 25  

¶22 Thus,  physi c i ans ar e not  hel d l i abl e f or  f ai l i ng t o 

di scl ose i nf or mat i on i f  t hey coul d not  r easonabl y have known,  

based on ci r cumst ances t hen exi s t i ng,  t hat  t he i nf or mat i on was 

pot ent i al l y  i mpor t ant .   The f ocus of  an eval uat i on of  whet her  a 

physi c i an i s negl i gent  f or  f ai l i ng t o di scl ose avai l abl e met hods 

of  di agnosi s or  t r eat ment  i s on t he ci r cumst ances exi st i ng when 

t he i nf or mat i on al l egedl y shoul d have been gi ven,  not  on 

ci r cumst ances ar i s i ng t her eaf t er . 26 

¶23 I n addi t i on t o t hese i mpor t ant  l i mi t i ng pr i nci pl es 

t hat  ar e i nher ent  i n t he obj ect i ve,  negl i gence- based r easonabl e 

pat i ent  st andar d,  t he cour t  i n Scar i a v.  St .  Paul  Fi r e & Mar i ne 

I ns.  Co. ,  68 Wi s.  2d 1,  12- 13,  227 N. W. 2d 647 ( 1975) ,  cr eat ed 

                                                 
24 Scar i a,  68 Wi s.  2d at  13 ( emphasi s added) ,  quot ed wi t h 

appr oval  i n Bubb,  321 Wi s.  2d 1,  ¶53.   

25 Kukl i nski ,  203 Wi s.  2d at  330.  

26 I d.  at  331.  
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sever al  expr ess l i mi t at i ons,  whi ch wer e adopt ed by t he 

l egi s l at ur e and i ncl uded i n Wi s.  St at .  § 448. 30.   The cour t  i n 

Bubb v.  Br usky,  2009 WI  91,  321 Wi s.  2d 1,  768 N. W. 2d 903,  l at er  

r el i ed on t hese expr ess l i mi t at i ons t o assuage t he concer n t hat  

emer gency r oom physi c i ans wer e bei ng hel d t o an unat t ai nabl e 

st andar d. 27   

¶24 The Scar i a cour t  l i s t ed l i mi t at i ons t o a physi ci an' s 

dut y of  di scl osur e as f ol l ows:  

A doct or  shoul d not  be r equi r ed t o gi ve a det ai l ed 
t echni cal  medi cal  expl anat i on t hat  i n al l  pr obabi l i t y  
t he pat i ent  woul d not  under st and.   He shoul d not  be 
r equi r ed t o di scuss r i sks t hat  ar e appar ent  or  known 
t o t he pat i ent .   Nor  shoul d he be r equi r ed t o di scl ose 
ext r emel y r emot e possi bi l i t i es t hat  at  l east  i n some 
i nst ances mi ght  onl y ser ve t o f al sel y or  det r i ment al l y 
al ar m t he par t i cul ar  pat i ent .   Li kewi se,  a doct or ' s 
dut y t o i nf or m i s f ur t her  l i mi t ed i n cases of  
emer gency or  wher e t he pat i ent  i s  a chi l d,  ment al l y 
i ncompet ent  or  a per son i s emot i onal l y di st r aught  or  
suscept i bl e t o unr easonabl e f ear s. 28   

 

¶25 Wi sconsi n St at .  § 448. 30 l i s t s t he f ol l owi ng 

l i mi t at i ons on l i abi l i t y :  

The physi c i an' s dut y t o i nf or m t he pat i ent  under  t hi s 
sect i on does not  r equi r e di scl osur e of :  

( 1)  I nf or mat i on beyond what  a r easonabl y wel l -
qual i f i ed physi c i an i n a s i mi l ar  medi cal  
c l assi f i cat i on woul d know.  

( 2)  Det ai l ed t echni cal  i nf or mat i on t hat  i n al l  
pr obabi l i t y  a pat i ent  woul d not  under st and.  

                                                 
27 Bubb,  321 Wi s.  2d 1,  ¶¶75- 77.    

28 Scar i a,  68 Wi s.  2d at  12- 13,  quot ed wi t h appr oval  i n 
Bubb,  321 Wi s.  2d 1,  ¶54.  
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( 3)  Ri sks appar ent  or  known t o t he pat i ent .  

( 4)  Ext r emel y r emot e possi bi l i t i es t hat  mi ght  f al sel y 
or  det r i ment al l y al ar m t he pat i ent .  

( 5)  I nf or mat i on i n emer genci es wher e f ai l ur e t o 
pr ovi de t r eat ment  woul d be mor e har mf ul  t o t he pat i ent  
t han t r eat ment .  

( 6)  I nf or mat i on i n cases wher e t he pat i ent  i s 
i ncapabl e of  consent i ng.  

¶26 I t  i s  c l ear  t hat  t he obj ect i ve,  negl i gence- based 

appr oach and Wi s.  St at .  § 448. 30 l i mi t  t he scope of  t he 

physi c i an' s dut y t o i nf or m t he pat i ent .   The physi c i an' s dut y t o 

i nf or m i s not  boundl ess.  

B 

¶27 The l i abi l i t y  i mposed on Dr .  Bul l i s  and on ot her  

physi c i ans i n s i mi l ar  s i t uat i ons,  spr i ngi ng f r om an obj ect i ve,  

negl i gence- based r easonabl e pat i ent  st andar d,  i s  deci dedl y not  

st r i ct  l i abi l i t y .   Physi c i ans ar e l i abl e onl y i f  t he i nf or mat i on 

t hey f ai l  t o di scl ose i s " r easonabl y necessar y f or  a r easonabl e 

per son t o make an i nt el l i gent  deci s i on wi t h r espect  t o t he 

choi ces of  t r eat ment  or  di agnosi s. " 29   

¶28 The ar gument  t hat  t he r at i onal e i n t he pr esent  case 

uphol di ng t he j ur y ver di ct  agai nst  Dr .  Bul l i s  r ender s 

" physi c i ans essent i al l y  st r i ct l y l i abl e f or  bad r esul t s even 

t hough t hey wer e not  negl i gent  i n t he car e and t r eat ment  of  

t hei r  pat i ent s" 30 i s  unf ounded.   I t  di spl ays a mi sunder st andi ng 

of  t he r easonabl e pat i ent  st andar d.    

                                                 
29 Mar t i n,  192 Wi s.  2d at  174 ( emphasi s added) .  

30 Jandr e,  330 Wi s.  2d 50,  ¶44 ( Fi ne,  J. ,  concur r i ng) .    
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¶29 A mor e subt l e poi nt ,  however ,  i s  t hat  t hi s st r i ct  

l i abi l i t y  ar gument  r est s on a mi st r ust  of  j ur i es.   Because dut y 

t o i nf or m cases or di nar i l y  ar i se when a bad medi cal  r esul t  has 

occur r ed,  t he f ear  i s t hat  j ur i es wi l l  be i nf l uenced by 

" hi ndsi ght  bi as. "   " Hi ndsi ght  bi as"  i s a wel l - document ed 

phenomenon t hat  causes peopl e t o over est i mat e,  af t er  t he f act ,  

how l i kel y i t  was t hat  an event  woul d occur  s i mpl y because t he 

event  di d,  i n f act ,  occur . 31      

¶30 Our  syst em of  l aw r el i es on j ur i es t o adher e 

f ai t hf ul l y t o i nst r uct i ons on t he l aw and t o set  asi de any 

bi ases and sympat hi es.   I f  we cannot  t r ust  j ur i es i n t he cont ext  

of  i nf or med consent  cases,  we cal l  i nt o quest i on t he i nt egr i t y 

of  t he j ur y syst em i n al l  cases.    

¶31 One of  t he cases PI C r el i es on heavi l y act ual l y 

pr esent s a good exampl e of  a j ur y ' s f ai t hf ul l y appl y i ng t he 

obj ect i ve,  negl i gence- based st andar d and f i ndi ng t hat  a 

physi c i an was not  l i abl e f or  br each of  t he dut y t o i nf or m,  

despi t e t he f act  t hat  t he pat i ent  suf f er ed a medi cal  

cat ast r ophe.   I n Kukl i nski  v.  Rodr i guez,  203 Wi s.  2d 324,  552 

N. W. 2d 869 ( Ct .  App.  1996) ,  t he j ur y f ound t hat  based on what  

t he physi c i an knew about  t he pat i ent ' s condi t i on at  t he t i me t he 

pat i ent  cont ended di scl osur e shoul d have been made,  t he 

                                                 
31 See,  e. g. ,  Rober t  P.  Agans & Lei gh S.  Shaf f er ,  The 

Hi ndsi ght  Bi as:  The Rol e of  t he Avai l abi l i t y  Heur i st i c and 
Per cei ved Ri sk,  15 Basi c & Appl i ed Soc.  Psych.  439 ( 1994) .  
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physi c i an was not  negl i gent  i n f ai l i ng t o pr ovi de i nf or mat i on t o 

t he pat i ent . 32   

¶32 Al t hough,  i n hi ndsi ght ,  i t  was cl ear  t hat  sever e har m 

t o t he pat i ent  mi ght  have been pr event ed had t he physi c i an 

i nf or med t he pat i ent  about  t he possi bi l i t y  of  us i ng a CT scan as 

a di agnost i c t ool ,  t he j ur y under st ood t hat  i t  was i t s dut y t o 

det er mi ne t he physi c i an' s negl i gence on t he basi s of  what  t he 

physi c i an knew at  t he t i me t he i nf or mat i on al l egedl y shoul d have 

been gi ven,  not  what  t he physi c i an came t o know l at er .   

¶33 Based on t he l i mi t at i ons t hat  ar e i nher ent  i n t he 

obj ect i ve,  negl i gence- based r easonabl e pat i ent  st andar d,  t he 

l i mi t at i ons t hat  ar e expr essl y i ncl uded i n Wi s.  St at .  § 448. 30,  

and our  bel i ef  t hat  j ur i es ar e capabl e of  f ai t hf ul l y appl y i ng 

t he r easonabl e pat i ent  st andar d,  we concl ude t hat  t he r easonabl e 

pat i ent  st andar d i mposed on physi c i ans i n cases l i ke t he i nst ant  

one i s not  " essent i al l y  st r i ct  l i abi l i t y . "   

C 

¶34 The doct r i ne of  st ar e deci s i s  gover ns t he pr esent  

case.   Bot h t he maj or i t y opi ni on and t he concur r ence i n t he 

cour t  of  appeal s '  deci s i on concl ude,  as do we,  t hat  t he c i r cui t  

cour t ' s  j udgment  was based on " wel l - est abl i shed pr ecedent  i n 

Wi sconsi n. " 33   

¶35 As Judge Fi ne st at ed i n hi s concur r i ng opi ni on:  " As 

seen f r om t he [ maj or i t y opi ni on' s]  cogent  anal ysi s of  exi st i ng 

                                                 
32 Kukl i nski ,  203 Wi s.  2d at  334.    

33 Jandr e,  330 Wi s.  2d 50,  ¶¶3,  44 ( Fi ne,  J. ,  concur r i ng) .  
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l aw i n connect i on wi t h t he i nf or med- consent  i ssue,  i t s 

concl usi on t hat  we must  af f i r m i s compel l ed by pr ecedent . " 34   As 

we shal l  expl ai n f ur t her ,  t he pr esent  case i s consi st ent  wi t h 

wel l - est abl i shed pr ecedent ,  i ncl udi ng Mar t i n v.  Ri char ds,  192 

Wi s.  2d 156,  531 N. W. 2d 70 ( 1995) ,  Kukl i nski  v.  Rodr i guez,  203 

Wi s.  2d 324,  552 N. W. 2d 869 ( Ct .  App.  1996) ,  and t he cour t ' s  

r ecent  deci s i on i n Bubb.   Fur t her mor e,  t he f act s of  t he pr esent  

case ar e subst ant i al l y  s i mi l ar  t o t hose i n Mar t i n and Bubb. 35     

¶36 Fi del i t y t o pr ecedent  i s a f undament al  concept  i n 

Amer i can l aw.   Under  t he doct r i ne of  st ar e deci s i s,  a cour t  wi l l  

adher e t o a pr i nci pl e of  l aw adopt ed af t er  ar gument  as bi ndi ng 

pr ecedent  wher e t he ver y poi nt  i s  agai n i n cont r over sy.   When 

                                                 
34 I d. ,  ¶44 ( Fi ne,  J. ,  concur r i ng) .  

35 The Mar t i n case,  t he Bubb case,  and t he pr esent  case have 
t he f ol l owi ng f act ual  s i mi l ar i t i es:  

( 1)  I n al l  t hr ee cases,  t he t r eat i ng physi c i an was an 
emer gency medi ci ne physi c i an.  

( 2)  I n al l  t hr ee cases,  t he pat i ent  event ual l y  
suf f er ed sever e har m f r om an ai l ment  or  di sease ot her  
t han t hat  whi ch t he physi c i an i ncl uded i n t he f i nal  
di agnosi s.  

( 3)  I n al l  t hr ee cases,  t he physi c i an f ai l ed t o i nf or m 
t he pat i ent  of  al t er nat i ve di agnost i c t ool s t hat  coul d 
have been used t o det er mi ne t he cause of  t he ai l ment .  

( 4)  I n al l  t hr ee cases,  t he pat i ent ' s medi cal  
mal pr act i ce c l ai m of  negl i gent  car e and di agnosi s was 
unsuccessf ul .  

( 5)  I n al l  t hr ee cases,  t he supr eme cour t  concl uded 
t hat  a v i abl e c l ai m of  br each of  t he physi c i an' s  dut y 
of  i nf or med consent  was f or  t he j ur y ' s det er mi nat i on.      
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exi st i ng l aw i s open t o r ecur r i ng r evi s i on,  t he t ask of  deci di ng 

cases becomes an exer ci se of  j udi c i al  wi l l ,  wi t h ar bi t r ar y and 

unpr edi ct abl e r esul t s. 36  Thi s cour t  f ol l ows t he doct r i ne of  

st ar e deci s i s because of  our  r espect  f or  t he r ul e of  l aw. 37  

Depar t ur e f r om pr i or  case pr ecedent  wi t hout  good r eason 

under mi nes conf i dence i n t he r el i abi l i t y  of  cour t  deci s i ons.    

¶37 Over r ul i ng pr i or  case l aw r equi r es a compel l i ng 

j ust i f i cat i on. 38   No such compel l i ng j ust i f i cat i on exi st s i n t he 

pr esent  case.   The l egi s l at ur e has not  changed Wi s.  St at .  

§ 448. 30 si nce i t s enact ment .   The pol i cy consi der at i ons r ai sed 

by PI C i n t he pr esent  case t o under mi ne pr ecedent  ar e 

subst ant i al l y  s i mi l ar  t o t hose ar gued and r ej ect ed i n pr i or  

cases.   Pr i or  case l aw i s sound as appl i ed t o t he pr esent  case.   

St ar e deci s i s compel s us t o r ej ect  PI C' s i nt er pr et at i on of  Wi s.  

St at .  § 448. 30,  t o adher e t o pr i or  case l aw,  and t o af f i r m t he 

deci s i on of  t he cour t  of  appeal s t hat  af f i r ms t he j ur y ver di ct .   

¶38 Appl y i ng t he r easonabl e pat i ent  st andar d,  we concl ude 

t hat  under  t he c i r cumst ances of  t he pr esent  case Dr .  Bul l i s  had 

a dut y t o i nf or m Jandr e on t he ni ght  of  June 13,  2003,  of  t he 

avai l abi l i t y  of  an al t er nat i ve,  v i abl e means of  det er mi ni ng 

                                                 
36 Schul t z v.  Nat wi ck,  2002 WI  125,  ¶37,  257 Wi s.  2d 19,  653 

N. W. 2d 266.    

37 Johnson Cont r ol s v.  Empl oyer s I ns.  of  Wausau,  2003 WI  
108,  ¶95,  264 Wi s.  2d 60,  665 N. W. 2d 257.   

38 St at e v.  Out agami e Count y Bd.  of  Adj ust ment ,  2001 WI  78,  
¶71,  244 Wi s.  2d 613,  628 N. W. 2d 376 ( Cr ooks,  J. ,  concur r i ng) ;  
St at e v.  St evens,  181 Wi s.  2d 410,  442,  511 N. W. 2d 591 ( 1994)  
( Abr ahamson,  J. ,  concur r i ng) .  
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whet her  he had suf f er ed an i schemi c st r oke event  r at her  t han an 

at t ack of  Bel l ' s  pal sy.   Dr .  Bul l i s  f ai l ed t o di schar ge t hi s 

dut y,  even t hough she knew t hat  Bel l ' s  pal sy was a di agnosi s of  

excl usi on ( t hat  i s ,  t her e i s no af f i r mat i ve t est  f or  Bel l ' s  

pal sy)  and t hat  her  chosen met hod of  excl udi ng an i schemi c 

st r oke event  was,  t o quot e Dr .  Bul l i s ,   " ver y,  ver y poor . "   A 

j ur y coul d have det er mi ned under  t he f act s and c i r cumst ances of  

t he pr esent  case t hat  Dr .  Bul l i s  shoul d have known t hat  

i nf or mat i on about  anot her  avai l abl e non- i nvasi ve di agnost i c t ool  

was i nf or mat i on a r easonabl e pat i ent  i n Jandr e' s posi t i on woul d 

have want ed i n or der  t o deci de i nt el l i gent l y whet her  t o f ol l ow 

Dr .  Bul l i s ' s r ecommendat i ons.  

I I  

¶39 The r el evant  f act s ar e not  i n di sput e f or  pur poses of  

our  r evi ew.   On June 13,  2003,  t he cof f ee Jandr e was dr i nki ng 

began comi ng out  of  hi s nose,  and he began dr ool i ng and sl ur r i ng 

hi s speech.   The l ef t  s i de of  hi s f ace dr ooped.   He exper i enced 

about  20 mi nut es of  di zzi ness and weakness i n hi s l egs.    

¶40 Jandr e' s co- wor ker s t ook hi m t o t he emer gency r oom,  

and t he ER nur se not ed t hese sympt oms on Jandr e' s char t .   

¶41 Jandr e was eval uat ed at  t he emer gency r oom by Dr .  

Bul l i s ,  who r ead Jandr e' s char t ,  t ook Jandr e' s medi cal ,  soci al ,  

and f ami l y hi st or y,  and per f or med a physi cal  exami nat i on.   Dr .  

Bul l i s  t est i f i ed t hat  her  di f f er ent i al  di agnosi s i ncl uded 

" Bel l ' s  Pal sy,  st r oke,  TI A,  al l  of  t hose st r oke syndr omes 

i ncl udi ng i schemi c as wel l  as hemor r hagi c,  t umor s,  syndr omes 

l i ke——t hi ngs l i ke Gui l l ai n- Bar r e,  MS [ mul t i pl e scl er osi s] ,  and 



No.  2008AP1972   

 

18 
 

mul t i pl e ot her  t hi ngs l i ke t hat . "   She not ed t hat  i t  i ncl uded 

" some of  t he mor e obscur e di sease pr ocesses. "    

¶42 Ther e ar e t wo t ypes of  st r okes:  hemor r hagi c and 

i schemi c.   Ei t her  t ype can cause deat h or  per manent  i nj ur y.    

¶43 Hemor r hagi c st r okes i nvol ve bl eedi ng i n t he br ai n 

t i ssue.   Af t er  ar r i v i ng at  her  di f f er ent i al  di agnosi s,  Dr .  

Bul l i s  or der ed a CT scan,  whi ch coul d r ul e out  a hemor r hagi c 

st r oke and br ai n t umor s.   The r esul t s wer e nor mal .   A CT scan 

wi l l  not  det ect  an i schemi c st r oke.    

¶44 I schemi c st r okes ar e commonl y caused by a bl ockage i n 

t he car ot i d ar t er y i n t he neck t hat  cut s of f  t he br ai n' s bl ood 

suppl y.   " I schemi c st r oke event "  i s  used her e t o r ef er  t o bot h a 

f ul l - bl own i schemi c st r oke and t he l ess ser i ous condi t i ons 

cal l ed a " t empor ar y i schemi c at t ack"  ( TI A)  and a " r ever si bl e 

i schemi c neur ol ogi cal  def i c i t "  ( RI ND) .   TI A and RI ND ar e t wo 

t ypes of  " mi ni - st r okes, "  whi ch ar e war ni ng si gns of  a f ul l - bl own 

st r oke,  but  usual l y do not  cause l ong- t er m damage.  

¶45 To det er mi ne whet her  Jandr e had suf f er ed an i schemi c 

st r oke event ,  Dr .  Bul l i s  l i s t ened t o Jandr e' s car ot i d ar t er i es 

wi t h a st et hoscope i n an ef f or t  t o det ect  t he " whooshi ng sound"  

char act er i st i c of  t ur bul ent  bl ood f l ow caused by a bl ocked 

ar t er y,  known as a " br ui t . "   Dr .  Bul l i s  admi t t ed at  t r i al  t hat  

l i s t eni ng t o t he car ot i d ar t er i es f or  a br ui t  i s  a " ver y,  ver y  

poor  scr eeni ng t est  f or  det er mi ni ng what  shape t he ar t er i es ar e 

i n. "   Her  t est i mony est abl i shed t hat  a br ui t  wi l l  not  be hear d 

i f  an ar t er y i s sever el y bl ocked and i t  wi l l  al so not  be hear d 

i f  t he ar t er y i s c l ear .   
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¶46 Dr .  Bul l i s  had t he opt i on of  or der i ng a car ot i d 

ul t r asound t o assess t he st at e of  Jandr e' s car ot i d ar t er i es,  but  

she chose not  t o.   A car ot i d ul t r asound i s a non- i nvasi ve 

di agnost i c t echni que t hat  was avai l abl e at  t he hospi t al  and i s 

mor e r el i abl e t han l i s t eni ng wi t h a st et hoscope f or  br ui t s.   

¶47 Al so per t i nent  her e i s t est i mony t hat  Jandr e' s 

sympt oms wer e at ypi cal  of  Bel l ' s  pal sy.   Wi t nesses t est i f i ed 

t hat  Bel l ' s  pal sy i s a v i r al  i nf l ammat i on of  t he sevent h cr ani al  

ner ve,  whi ch ener vat es t he f ace onl y.   Thus,  i n a c l assi c case 

of  Bel l ' s  pal sy,  t he sympt oms i nvol ve onl y f aci al  par al ysi s.   

Jandr e' s addi t i onal  sympt oms of  t r oubl e swal l owi ng ( a pr ocess 

cont r ol l ed by di f f er ent  ner ves) ,  di zzi ness,  and weakness of  t he 

l egs wer e al l  at ypi cal  of  Bel l ' s  pal sy.   Bel l ' s  pal sy t ypi cal l y 

comes on sl owl y over  a cour se of  a f ew days;  Jandr e' s sympt oms 

came on qui ckl y.   

¶48 Jandr e' s sympt oms of  s l ur r ed speech,  di zzi ness,  and 

weakness i n t he l egs ar e associ at ed wi t h an i schemi c st r oke 

event .   

¶49 On t he basi s of  t he sympt oms and t he t est s per f or med,  

Dr .  Bul l i s  r ul ed out  an i schemi c st r oke event  and came t o a 

f i nal  di agnosi s of  a mi l d f or m of  Bel l ' s  pal sy.   Not abl y,  Bel l ' s  

pal sy i s a " di agnosi s of  excl usi on, "  whi ch means t her e i s no 

af f i r mat i ve t est  f or  Bel l ' s  pal sy.   The onl y way t o di agnose 

Bel l ' s  pal sy i s t o r ul e out  al l  ot her  pot ent i al  condi t i ons.     

¶50 Dr .  Bul l i s  i nf or med Jandr e t hat  she bel i eved t hat  he 

had Bel l ' s  pal sy,  pr escr i bed medi cat i on,  and sent  hi m home wi t h 

i nst r uct i ons t o see a neur ol ogi st  f or  f ol l ow- up car e.    
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¶51 Dr .  Bul l i s  di d not  t el l  Jandr e t he f ol l owi ng:  ( 1)  t hat  

he had an at ypi cal  pr esent at i on of  Bel l ' s  pal sy;  ( 2)  t hat  hi s 

sympt oms wer e al so consi st ent  wi t h an i schemi c st r oke event ;  ( 3)  

t hat  her  met hod of  el i mi nat i ng an i schemi c st r oke event  f r om t he 

di f f er ent i al  di agnosi s was " ver y poor " ;  ( 4)  t hat  she coul d have 

or der ed a car ot i d ul t r asound t o def i ni t i vel y r ul e out  t he 

possi bi l i t y  of  an i schemi c st r oke event ;  and ( 5)  t hat  an event  

such as a TI A or  a RI ND i s of t en a har bi nger  of  a f ul l - bl own 

i schemi c st r oke.  

¶52 At  t r i al ,  Dr .  Bul l i s  t est i f i ed t hat  she di d not  t hi nk 

she needed t o t el l  Jandr e about  TI A or  RI ND because she 

consi der ed bot h ver y unl i kel y and r emot e possi bi l i t i es.     

¶53 Thr ee days af t er  seei ng Dr .  Bul l i s  i n t he emer gency 

r oom,  Jandr e saw a f ami l y medi ci ne physi c i an who not ed t hat  

Jandr e exhi bi t ed s i gns of  r esol v i ng Bel l ' s  pal sy.  

¶54 On t he eveni ng of  June 24,  2003,  Jandr e suf f er ed a 

f ul l - bl own st r oke,  whi ch i mpai r ed hi s physi cal  and cogni t i ve 

abi l i t i es.   A car ot i d ul t r asound per f or med at  t he hospi t al  

r eveal ed t hat  hi s r i ght  i nt er nal  car ot i d ar t er y was 95 per cent  

bl ocked.   Two exper t  wi t nesses at  t r i al  t est i f i ed t hat  t hey 

woul d have or der ed a car ot i d ul t r asound f or  Jandr e on June 13,  

2003;  t hat  Jandr e had exper i enced a TI A or  RI ND on t hat  day;  

t hat  a car ot i d ul t r asound woul d have r eveal ed t he bl ockage i n 

Jandr e' s car ot i d ar t er y;  and t hat  sur ger y coul d have been 

per f or med,  r educi ng t he l i kel i hood t hat  Jandr e woul d suf f er  a 

st r oke.   
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¶55 Wi t h r egar d t o Jandr e' s c l ai m of  negl i gent  

mi sdi agnosi s,  one f or m of  medi cal  mal pr act i ce,  t he j ur y was 

gi ven pat t er n j ur y i nst r uct i ons,  Wi s JI ——Ci vi l  1023,  about  t he 

" r easonabl e doct or "  st andar d of  car e.   The j ur y was t ol d t hat  

t he st andar d of  negl i gence i s whet her  Dr .  Bul l i s  " f ai l ed t o use 

t he degr ee of  car e,  ski l l ,  and j udgment  whi ch r easonabl e 

emer gency r oom physi c i ans woul d exer ci se gi ven t he st at e of  

medi cal  knowl edge on June 13,  2003. "   Because t her e was evi dence 

of  t wo or  mor e al t er nat i ve met hods of  t r eat ment  or  di agnosi s 

r ecogni zed as r easonabl e,  t he j ur y was f ur t her  i nst r uct ed t hat  

Dr .  Bul l i s  was not  negl i gent  i n di agnosi ng Bel l ' s  pal sy i f  she 

chose one r ecogni zed di agnost i c met hod r at her  t han anot her  and 

used r easonabl e car e,  ski l l ,  and j udgment  i n admi ni st er i ng t he 

met hod. 39   

¶56 Gi ven t he conf l i c t i ng t est i mony by exper t s r el at i ng t o 

t he appr opr i at e di agnosi s and t r eat ment ,  t he j ur y coul d have 

r easonabl y concl uded,  and di d concl ude,  t hat  Dr .  Bul l i s ' s 

di agnosi s and t r eat ment  wer e r easonabl e under  t he c i r cumst ances.   

                                                 
39 The r el evant  par t  of  t he i nst r uct i on i s as f ol l ows:   

I f  you f i nd f r om t he evi dence t hat  mor e t han one 
met hod of  di agnosi ng .  .  .  Thomas Jandr e' s condi t i on 
was r ecogni zed as r easonabl e gi ven t he st at e of  
medi cal  knowl edge at  t hat  t i me,  t hen Dr .  Ther ese 
Bul l i s  was at  l i ber t y t o sel ect  any of  t he r ecogni zed 
met hods.   Dr .  Ther ese Bul l i s  was not  negl i gent  because 
she chose t o use one of  t hese r ecogni zed di agnost i c 
met hods r at her  t han anot her  .  .  .  r ecogni zed met hod i f  
she used r easonabl e car e,  ski l l ,  and j udgment  i n 
admi ni st er i ng t he met hod.  
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The Jandr es do not  seek r evi ew of  t he j ur y ' s ver di ct  agai nst  

t hem on t hei r  c l ai m of  negl i gent  mi sdi agnosi s.       

¶57 The st andar d gover ni ng i nf or med consent ,  i n cont r ast  

t o t he st andar d gover ni ng negl i gent  mi sdi agnosi s,  i s  t he 

r easonabl e pat i ent  st andar d.   Thus,  t he j ur y was i nst r uct ed t hat  

a doct or  must  pr ovi de t he pat i ent  wi t h t he i nf or mat i on a 

r easonabl e per son i n t he pat i ent ' s posi t i on woul d r egar d as 

s i gni f i cant  when deci di ng t o accept  or  r ej ect  a di agnost i c 

pr ocedur e.   The j ur y was al so i nst r uct ed t hat  t he physi c i an' s 

dut y t o i nf or m does not  r equi r e di scl osur e of  " ext r emel y r emot e 

possi bi l i t i es t hat  mi ght  f al sel y or  det r i ment al l y al ar m t he 

pat i ent . " 40 

                                                 
40 I n Mar t i n,  192 Wi s.  2d at  168,  t he cour t  concl uded as a 

mat t er  of  l aw t hat  i n l i ght  of  t he ser i ous consequences of  an 
i nt r acr ani al  bl eed,  a one t o t hr ee per cent  chance i s not  r emot e:  
" [ A] l t hough t he r i sk of  compl i cat i on may be smal l ,  such r i sk may 
be si gni f i cant  t o a pat i ent ' s deci s i on i n l i ght  of  t he 
pot ent i al l y  sever e consequences"  ( c i t at i ons omi t t ed) .   

The f ul l  j ur y i nst r uct i on r el at i ng t o quest i on 3 i s as 
f ol l ows:  

Quest i on Number  3 on t he ver di ct  f or m asks:   Di d Dr .  
Ther ese Bul l i s  f ai l  t o di scl ose i nf or mat i on about  t he 
al t er nat i ve met hods of  di agnosi s necessar y f or  Thomas 
Jandr e t o make an i nf or med deci s i on?   

A doct or  has t he dut y t o pr ovi de her  pat i ent  wi t h 
i nf or mat i on necessar y t o enabl e t he pat i ent  t o make an 
i nf or med deci s i on about  a di agnost i c pr ocedur e and 
al t er nat i ve choi ces of  di agnost i c pr ocedur es.   I f  t he 
doct or  f ai l s  t o per f or m t hi s dut y,  she i s negl i gent .    

To meet  t hi s dut y t o i nf or m her  pat i ent ,  a doct or  must  
pr ovi de her  pat i ent  wi t h t he i nf or mat i on a r easonabl e 
per son i n t he pat i ent ' s posi t i on woul d r egar d as 
s i gni f i cant  when deci di ng t o accept  or  r ej ect  a 
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¶58 The j ur y was asked t o answer  t he f ol l owi ng ( pat t er n)  

speci al  ver di ct  quest i ons:   

Quest i on No.  3:  Di d def endant  Dr .  Ther ese J.  Bul l i s  
f ai l  t o di scl ose t o Thomas Jandr e i nf or mat i on about  
al t er nat i ve medi cal  di agnoses or  t r eat ment s,  whi ch 
wer e [ s i c]  necessar y f or  Thomas Jandr e t o make an 
i nf or med deci s i on? 

The j ur y answer ed Yes.  

                                                                                                                                                             
di agnost i c pr ocedur e.   I n answer i ng t hi s quest i on,  you 
shoul d det er mi ne what  a r easonabl e per son i n t he 
pat i ent ' s posi t i on woul d want  t o know i n consent i ng t o 
or  r ej ect i ng a di agnost i c pr ocedur e.    

The doct or  must  i nf or m t he pat i ent  whet her  a 
di agnost i c pr ocedur e i s or di nar i l y  per f or med i n t he 
c i r cumst ances conf r ont i ng t he pat i ent ,  whet her  
al t er nat e pr ocedur es appr oved by t he medi cal  
pr of essi on ar e avai l abl e,  what  t he out l ook i s f or  
success or  f ai l ur e of  each al t er nat e pr ocedur e,  and 
t he benef i t s and r i sks i nher ent  i n each al t er nat e 
pr ocedur e.    

However ,  t he physi c i an' s dut y t o i nf or m does not  
r equi r e di scl osur e of :   

I nf or mat i on beyond what  a r easonabl y wel l - i nf or med 
physi c i an i n a s i mi l ar  medi cal  c l assi f i cat i on woul d 
know;   

Det ai l ed t echni cal  i nf or mat i on t hat  i n al l  pr obabi l i t y  
t he pat i ent  woul d not  under st and;   

The r i sks appar ent  or  known t o t he pat i ent ;   

Ext r eme r emot e possi bi l i t i es t hat  mi ght  f al sel y or  
det r i ment al l y al ar m t he pat i ent .    

I f  Dr .  Ther ese Bul l i s  of f er s you an expl anat i on t o why 
she di d not  pr ovi de i nf or mat i on t o Thomas Jandr e,  and 
i f  t hi s expl anat i on sat i sf i es you t hat  a r easonabl e 
per son i n Thomas Jandr e' s posi t i on woul d not  have 
want ed t o know t hat  i nf or mat i on,  t hen Dr .  Ther ese 
Bul l i s  was not  negl i gent .  
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Quest i on No.  4:  I f  you answer ed quest i on 3 " yes, "  t hen 
answer  t hi s quest i on:  I f  a r easonabl e per son,  pl aced 
i n Thomas Jandr e' s posi t i on,  had been pr ovi ded 
necessar y i nf or mat i on about  al t er nat i ve medi cal  
di agnoses or  t r eat ment s woul d t hat  per son have 
under t aken t he al t er nat i ve medi cal  di agnoses or  
t r eat ment ? 

The j ur y answer ed Yes.  

Quest i on No.  5:  I f  you have answer ed bot h quest i ons 3 
and 4 " yes, "  t hen answer  t hi s quest i on:  Was t he 
f ai l ur e by Dr .  Ther ese Bul l i s  t o di scl ose i nf or mat i on 
about  al t er nat i ve medi cal  di agnoses or  t r eat ment  a 
cause of  Thomas Jandr e' s i nj ur i es?41 

The j ur y answer ed Yes.  

¶59 The j ur y awar ded t he Jandr es damages of  appr oxi mat el y  

$2, 000, 000. 42  

I I I  

¶60 Thi s case i nvol ves t he i nt er pr et at i on and appl i cat i on 

of  Wi sconsi n' s i nf or med consent  st at ut e,  Wi s.  St at .  § 448. 30.   

I nt er pr et i ng and appl y i ng a st at ut e t o f act s pr esent s a quest i on 

of  l aw,  whi ch t hi s cour t  det er mi nes i ndependent l y of  t he c i r cui t  

cour t  and cour t  of  appeal s but  benef i t i ng f r om t hei r  anal yses. 43     

                                                 
41 The l anguage of  t hese speci al  ver di ct  quest i ons c l osel y 

t r acks t hat  f ound i n Wi s JI ——Ci vi l  1023. 1.     

42 Bef or e t he cour t  of  appeal s hear d t he case,  PI C moved t o 
consol i dat e i t  wi t h Bubb on t he bel i ef  t hat  t he cases " r ai s[ ed]  
t he same cent r al  i ssue. "   Jandr e,  330 Wi s.  2d 50,  ¶16.   The 
cour t  of  appeal s i nst ead st ayed t he pr esent  case unt i l  t hi s 
cour t  deci ded Bubb,  and PI C now t r i es t o di st i ngui sh t hi s case 
f r om Bubb.   

43 Mar der  v.  Bd.  of  Regent s of  t he Uni v.  of  Wi s.  Sys. ,  2005 
WI  159,  ¶19,  286 Wi s.  2d 252,  706 N. W. 2d 110 ( c i t i ng St at e v.  
Col e,  2003 WI  59,  ¶12,  262 Wi s.  2d 167,  663 N. W. 2d 700) .  
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¶61 Thi s case al so r equi r es us t o det er mi ne t he 

appl i cabi l i t y  of  pr i or  cases,  par t i cul ar l y Scar i a,  68 Wi s.  2d 1,  

Mar t i n,  192 Wi s.  2d 156,  and Bubb,  321 Wi s.  2d 1,  t o t he f act s 

i n t he i nst ant  case.   The i nt er pr et at i on and appl i cat i on of  

pr i or  case l aw t o a new set  of  f act s pr esent s anot her  quest i on 

of  l aw,  whi ch t hi s cour t  deci des i ndependent l y of  t he c i r cui t  

cour t  and cour t  of  appeal s but  benef i t i ng f r om t hei r  anal yses. 44   

I V 

¶62 PI C ur ges t he cour t  t o hol d t hat  when a physi c i an i s 

not  negl i gent  i n hi s or  her  f i nal  di agnosi s and f ul l y expl ai ns 

t o t he pat i ent  t he r i sks and benef i t s of  t r eat ment  al t er nat i ves 

f or  t he condi t i on di agnosed ( her e,  Bel l ' s  pal sy) ,  t he physi c i an 

has no f ur t her  obl i gat i on t o di scl ose t est s or  t r eat ment s 

per t ai ni ng t o ot her  condi t i ons t hat  wer e i ncl uded i n t he 

physi c i an' s di f f er ent i al  di agnosi s.   I n ot her  wor ds,  PI C want s 

t hi s cour t  t o adopt  a br i ght - l i ne r ul e t hat  a physi c i an has no 

dut y t o i nf or m a pat i ent  of  al t er nat i ve t est s and t r eat ment s f or  

condi t i ons unr el at ed t o t he condi t i on di agnosed.   

¶63 Accor di ng t o PI C' s br i ght - l i ne r ul e,  Dr .  Bul l i s  had no 

dut y t o i nf or m Jandr e of  t he avai l abl e al t er nat i ve di agnost i c 

t ool  t o r ul e out  a st r oke,  because a st r oke i s unr el at ed t o 

Bel l ' s  pal sy.   Al t hough t he t wo condi t i ons,  st r oke and Bel l ' s  

pal sy,  have over l appi ng but  not  i dent i cal  sympt oms,  PI C cont ends 

                                                 
44 Acui t y Mut .  I ns.  Co.  v.  Ol i vas,  2007 WI  12,  ¶25,  298 Wi s.  

2d 640,  726 N. W. 2d 258.  
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t hat  t he t wo ar e unr el at ed because a di agnosi s of  Bel l ' s  pal sy 

does not  car r y wi t h i t  an i ncr eased r i sk of  st r oke.   

¶64 PI C asser t s t hat  t he c i r cui t  cour t  and cour t  of  

appeal s have expanded a physi c i an' s dut y t o i nf or m beyond t he 

st at ut e and case l aw and t hat  t hi s cour t  shoul d adopt  PI C' s 

br i ght - l i ne r ul e and hol d as a mat t er  of  l aw,  on t he basi s of  

t hi s r ecor d,  t hat  t he c i r cui t  cour t  shoul d have di smi ssed t he 

i nf or med consent  c l ai m wi t hout  submi t t i ng i t  t o t he j ur y.      

¶65 I t  i s  wel l  est abl i shed,  as we have st at ed pr evi ousl y,  

t hat  a physi c i an' s dut y t o di scl ose i nf or mat i on i s gover ned by 

t he i nf or mat i onal  needs of  a r easonabl e pat i ent .   Gr oundi ng t hi s 

gener al  ar t i cul at i on of  t he l egal  st andar d i n t he f act s of  t he 

pr esent  case,  t he j ur y must  det er mi ne whet her  upon hear i ng Dr .  

Bul l i s ' s di agnosi s of  Bel l ' s  pal sy ( a di agnosi s t hat  can be 

r eached onl y by el i mi nat i ng al l  ot her  possi bi l i t i es) ,  Jandr e 

coul d r easonabl y have want ed t o know t hat  a car ot i d ul t r asound 

was avai l abl e as a di agnost i c t ool  f or  i schemi c st r oke and t hat  

i t  coul d mor e accur at el y el i mi nat e t he possi bi l i t y  of  i schemi c 

st r oke t han t he physi cal  exami nat i on Dr .  Bul l i s  per f or med.    

¶66 PI C asser t s t hat  under  Wi s.  St at .  § 448. 30 and t he 

case l aw,  a br i ght - l i ne r ul e exi st s t hat  a r easonabl e pat i ent  

woul d never  need t o be i nf or med about  condi t i ons t hat  ar e 

unr el at ed t o a non- negl i gent  f i nal  di agnosi s i n or der  t o make an 

i nt el l i gent ,  i nf or med deci s i on r egar di ng medi cal  car e.        

¶67 PI C makes numer ous ar gument s t o suppor t  i t s  

i nt er pr et at i on of  a physi c i an' s dut y of  i nf or med consent .   We 
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shal l  di scuss each of  t he f ol l owi ng ar gument s r ai sed by PI C i n 

t ur n:  

A.  The " pl ai n l anguage"  of  Wi s.  St at .  §  448. 30 and 

t he Scar i a deci s i on r ef er  onl y  t o t r eat ment ,  not  di agnosi s,  

and even i f  di agnost i c t echni ques ar e wi t hi n t he scope of  

t he dut y t o i nf or m,  t he dut y does not  ext end t o al t er nat i ve 

di agnost i c t ool s f or  condi t i ons unr el at ed t o t he condi t i on 

di agnosed.   

B.  The j ur y ' s ver di ct  on Jandr e' s i nf or med consent  

c l ai m was i nconsi st ent  wi t h i t s ver di ct  of  non- negl i gent  

di agnosi s.  

C.  Under  Mar t i n v.  Ri char ds,  t he physi c i an does not  

have a dut y t o i nf or m t he pat i ent  about  condi t i ons 

unr el at ed t o t he condi t i on di agnosed.  

D.  Under  Bubb v.  Br usky,  t he physi c i an does not  have a 

dut y t o i nf or m t he pat i ent  about  condi t i ons unr el at ed t o 

t he condi t i on di agnosed.  

E.  Kukl i nski  v.  Rodr i guez hol ds t hat  a physi c i an' s 

dut y t o i nf or m does not  at t ach unt i l  t he physi c i an r eaches 

a f i nal  di agnosi s.    

F.  Fai l i ng t o adopt  PI C' s v i ew of  t he l aw of  i nf or med 

consent  makes bad l aw and cont r avenes sound publ i c pol i cy.   

¶68 We do not  agr ee wi t h PI C t hat  i t s posi t i on i s 

suppor t ed by Scar i a,  or  Wi s.  St at .  § 448. 30,  or  any ot her  cases.   

I n or der  t o adher e t o t he r easonabl e pat i ent  st andar d and 

pr i nci pl es of  st ar e deci s i s,  we r ej ect  t he br i ght - l i ne r ul e PI C 
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pr oposes.   No compel l i ng r eason has been set  f or t h t o over t ur n 

pr ecedent .  

A 

( 1)  The Scar i a Deci s i on 

¶69 PI C ar gues t hat  t he " pl ai n l anguage"  of  Wi s.  St at .  

§ 448. 30 and t he Scar i a deci s i on r ef er  onl y t o t r eat ment ,  not  

di agnosi s,  and t hat  even i f  di agnost i c t echni ques ar e wi t hi n t he 

scope of  a physi c i an' s dut y t o i nf or m,  t he dut y does not  ext end 

t o al t er nat i ve di agnost i c t ool s f or  condi t i ons unr el at ed t o t he 

condi t i on di agnosed.   Under  PI C' s i nt er pr et at i on of  t he l aw of  

i nf or med consent ,  Dr .  Bul l i s  had no dut y t o i nf or m Jandr e about  

t he car ot i d ul t r asound di agnost i c t ool  because i t  r el at es t o an 

i schemi c st r oke event ,  whi ch i s unr el at ed t o Dr .  Bul l i s ' s non-

negl i gent ,  f i nal  di agnosi s of  Bel l ' s  pal sy.   

¶70 I n Scar i a,  68 Wi s.  2d 1,  t he physi c i an f ai l ed t o 

di scl ose r i sks associ at ed wi t h an aor t ogr am,  whi ch i s a 

di agnost i c pr ocedur e t he physi c i an asked t he pat i ent  t o under go 

t o det er mi ne t he cause of  hi gh bl ood pr essur e.   Af t er  suf f er i ng 

sever e har m f r om t he pr ocedur e,  t he pat i ent  f i l ed c l ai ms f or  

bot h negl i gent  car e and t r eat ment  and br each of  t he dut y t o 

i nf or m. 45 

¶71 The i ssue bef or e t he cour t  i n Scar i a i nvol ved t he 

pat i ent ' s chal l enge t o t he j ur y i nst r uct i on adopt i ng t he 

" r easonabl e physi c i an"  appr oach t o i nf or med consent .    

                                                 
45 Scar i a,  68 Wi s.  2d at  20.  
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¶72 Under  t he r easonabl e physi c i an appr oach,  t he scope of  

t he physi c i an' s dut y t o i nf or m i s det er mi ned sol el y and 

excl usi vel y by t he gener al l y accept ed cust oms of  t he medi cal  

pr of essi on.   The t r i al  cour t  i n Scar i a gave t he f ol l owi ng j ur y 

i nst r uct i on r eci t i ng t he r easonabl e physi c i an st andar d:   

[ Y] ou ar e i nst r uct ed t hat  a physi c i an and sur geon has 
a dut y t o make r easonabl e di scl osur e t o hi s pat i ent  of  
al l  s i gni f i cant  f act s under  t he c i r cumst ances of  t he 
s i t uat i on whi ch ar e necessar y t o f or m t he basi s of  an 
i nt el l i gent  and i nf or med consent  by t he pat i ent  t o t he 
pr oposed t r eat ment  or  oper at i on and t he pat i ent  must  
have gi ven such consent  t o t he t r eat ment  or  oper at i on.   
Thi s dut y,  however ,  i s  l i mi t ed t o t hose di scl osur es 
whi ch physi c i ans and sur geons of  good st andi ng woul d 
make under  t he same or  s i mi l ar  c i r cumst ances,  havi ng 
due r egar d t o t he pat i ent ' s physi cal ,  ment al  and 
emot i onal  condi t i on. 46 

¶73 I n Scar i a,  t he supr eme cour t  t ook i ssue wi t h t he 

emphasi zed por t i on of  t he i nst r uct i ons,  st at i ng t hat  " [ t ] he 

r i ght  t o be r ecogni zed and pr ot ect ed i s t he r i ght  of  t he pat i ent  

t o consent  or  not  t o consent  t o a pr oposed medi cal  t r eat ment  or  

pr ocedur e"  and " [ t ] he need of  a par t i cul ar  pat i ent  .  .  .  shoul d 

not  necessar i l y  be l i mi t ed t o a sel f - cr eat ed cust om of  t he 

pr of essi on. " 47   

¶74 I n pl ace of  t he r easonabl e physi c i an appr oach t o 

i nf or med consent ,  t he Scar i a cour t  r el i ed consi der abl y on i t s 

r at i onal e i n an ear l i er  case,  Tr ogun v.  Fr ucht man,  58 

Wi s.  2d 569,  207 N. W. 2d 297 ( 1973) ,  whi ch i n t ur n had r el i ed 

                                                 
46 I d.  at  10 ( emphasi s added) .  

47 I d.  at  12.   
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consi der abl y on Cant er bur y v.  Spence,  464 F. 2d 772 ( D. C.  Ci r .  

1972) ,  f or  i t s  ar t i cul at i on of  what  has come t o be known as t he 

" r easonabl e pat i ent "  ( or  t he " pr udent  pat i ent " )  st andar d i n 

i nf or med consent  cases. 48   

¶75 The Bubb cour t  not ed t hat  Tr ogun endor sed t he st andar d 

set  f or t h i n Cant er bur y,  whi ch st at ed t hat  " f or  a physi c i an t o 

f ul l y  sat i sf y t he st andar d of  due car e,  she must  i nf or m t he 

pat i ent  of  any r i sks t o hi s wel l - bei ng whi ch cont empl at ed 

t her apy may i nvol ve. " 49  The Tr ogun case ( whi ch Bubb r ecent l y  

endor sed)  decl ar ed t hat  di scl osur e was " t o be j udged by t hat  

conduct  whi ch i s r easonabl e under  t he c i r cumst ances.  .  .  .  [ T] he 

scope of  t he physi c i an' s di scl osur e must  be measur ed by t he 

pat i ent ' s ' obj ect i ve'  need f or  i nf or mat i on mat er i al  t o hi s 

deci s i on .  .  .  . " 50   

¶76 I n Scar i a,  t he cour t  adopt ed a r ef i ned ar t i cul at i on of  

t he r easonabl e pat i ent  st andar d,  hol di ng:   

I n shor t ,  t he dut y of  t he doct or  i s t o make such 
di scl osur es as appear  r easonabl y necessar y under  
c i r cumst ances t hen exi st i ng t o enabl e a r easonabl e 
per son under  t he same or  s i mi l ar  c i r cumst ances 
conf r ont i ng t he pat i ent  at  t he t i me of  di scl osur e t o 

                                                 
48 I d.  at  13.  

49 Bubb,  321 Wi s.  2d 1,  ¶50 ( i nt er nal  quot at i on mar ks 
omi t t ed) .  

50 Tr ogun,  58 Wi s.  2d at  600- 01 ( c i t i ng Cant er bur y,  464 F. 2d 
at  785,  787) ,  quot ed wi t h emphasi s added i n Bubb,  321 Wi s.  2d 1,  
¶51.   Bubb al so quot ed Cobbs v.  Gr ant ,  502 P. 2d 1,  11 ( Cal .  
1972)  ( " [ T] he pat i ent ' s r i ght  of  sel f - deci s i on i s t he measur e of  
t he physi c i an' s dut y t o r eveal . " )  
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i nt el l i gent l y exer ci se hi s r i ght  t o consent  or  t o 
r ef use t he t r eat ment  or  pr ocedur e pr oposed. 51 

¶77 Thi s st andar d has si nce been r eaf f i r med on many 

occasi ons. 52 

¶78 Nei t her  t he f act s nor  t he l aw i n Scar i a suppor t s PI C' s 

posi t i on.  

¶79 We t ur n our  at t ent i on f r om Scar i a t o Wi s.  St at .  

§ 448. 30,  whi ch was enact ed i n 1982 t o " codi f [ y]  t he common l aw 

set  f or t h i n Scar i a. " 53   

( 2)  Wi s.  St at .  § 448. 30 

¶80 The st at ut e cont ai ns a gener al  ar t i cul at i on of  t he 

scope of  t he dut y of  di scl osur e and pr ovi des si x expr ess 

l i mi t at i ons on a physi c i an' s dut y of  di scl osur e.   The st at ut e 

r eads as f ol l ows:  

I nf or mat i on on al t er nat e modes of  t r eat ment .   Any 
physi c i an who t r eat s a pat i ent  shal l  i nf or m t he 
pat i ent  about  t he avai l abi l i t y  of  al l  al t er nat e,  
v i abl e medi cal  modes of  t r eat ment  and about  t he 
benef i t s and r i sks of  t hese t r eat ment s.   The 
physi c i ans dut y t o i nf or m t he pat i ent  under  t hi s 
sect i on does not  r equi r e di scl osur e of :  

                                                 
51 Scar i a,  68 Wi s.  2d at  13.  

52 See,  e. g. ,  Bubb,  321 Wi s.  2d 1;  Johnson,  199 Wi s.  2d 615;  
Mar t i n,  192 Wi s.  2d 156.  

53 Johnson,  199 Wi s.  2d at  629- 30,  quot ed wi t h emphasi s i n 
Bubb,  321 Wi s.  2d 1,  ¶57.   For  ot her  cases decl ar i ng t hat  t he 
st at ut e was enact ed t o codi f y t he common l aw st andar ds f or  
i nf or med consent  set  f or t h i n Scar i a,  see Hannemann,  282 
Wi s.  2d 664,  ¶48;  Mar t i n,  192 Wi s.  2d at  174.  

The Legi s l at i ve Ref er ence Bur eau Not e t o 1981 A. B.  941,  
whi ch became Wi s.  St at .  § 448. 30,  st at es:  " The bi l l  pl aces i n 
t he st at ut es t he st andar d of  car e t hat  physi c i ans ar e r equi r ed 
t o meet  under  Scar i a. "   Mar t i n,  192 Wi s.  2d at  174.  
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( 1)  I nf or mat i on beyond what  a r easonabl y wel l -
qual i f i ed physi c i an i n a s i mi l ar  medi cal  
c l assi f i cat i on woul d know.  

( 2)  Det ai l ed t echni cal  i nf or mat i on t hat  i n al l  
pr obabi l i t y  a pat i ent  woul d not  under st and.  

( 3)  Ri sks appar ent  or  known t o t he pat i ent .  

( 4)  Ext r emel y r emot e possi bi l i t i es t hat  mi ght  f al sel y 
or  det r i ment al l y al ar m t he pat i ent .  

( 5)  I nf or mat i on i n emer genci es wher e f ai l ur e t o 
pr ovi de t r eat ment  woul d be mor e har mf ul  t o t he pat i ent  
t han t r eat ment .  

( 6)  I nf or mat i on i n cases wher e t he pat i ent  i s 
i ncapabl e of  consent i ng.  

¶81 PI C ar gues t hat  t he pl ai n wor ds of  t he s t at ut e——

" medi cal  modes of  t r eat ment "  and " benef i t s and r i sks of  t hese 

t r eat ment s" ——and t he l anguage f r om Scar i a——" consent  t o a 

pr oposed t r eat ment  or  pr ocedur e" ——necessar i l y  mean t hat  a 

physi c i an' s dut y t o i nf or m t he pat i ent  does not  at t ach t o a 

physi c i an' s di agnost i c pr ocess but  at t aches onl y  af t er  a f i nal  

di agnosi s i s made.   We r ebuf f  PI C' s nar r ow r eadi ng of  t he 

st at ut e and Scar i a,  j ust  as we have i n pr i or  cases.   

¶82 The cour t  has " r ej ect ed t he ar gument  t hat  Wi s.  St at .  

§ 448. 30 was l i mi t ed by i t s pl ai n l anguage t o di scl osur es 

i nt r i nsi c t o a pr oposed t r eat ment  r egi men. " 54  As we have 

expl ai ned,  Wi s.  St at .  § 448. 30 codi f i ed t he r easonabl e pat i ent  

appr oach f r om Scar i a,  so under  t he st at ut e t he scope of  a 

physi c i an' s dut y t o i nf or m " i s dr i ven"  by " what  i s r easonabl y 

                                                 
54 Johnson v.  Kokemoor ,  199 Wi s.  2d 615,  640,  545 N. W. 2d 495 

( 1996) .  
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necessar y f or  a r easonabl e per son t o make an i nt el l i gent  

deci s i on wi t h r espect  t o t he choi ces of  t r eat ment  or  

di agnosi s. " 55  The cour t  has decl ar ed t hat  i t  i s  t he pat i ent ' s 

" condi t i on [ sympt oms] ,  not  t he di agnosi s,  t hat  dr i ves t he dut y  

t o i nf or m"  i n a case. 56   

( 3)  Subsequent  Case Law 

¶83 The Mar t i n cour t  addr essed t he i ssue of  di agnoses 

di r ect l y.   The cour t  consi der ed t he st at ut e' s l egi s l at i ve 

hi st or y and adopt ed t he f ol l owi ng " r easonabl e per son"  

i nt er pr et at i on of  t he st at ut e and t he Scar i a case t o i ncl ude 

di agnosi s:    

Ther e can be no di sput e t hat  t he l anguage i n Scar i a,  
68 Wi s.  2d at  13,  227 N. W. 2d 647,  r equi r es t hat  a 
physi c i an di scl ose i nf or mat i on necessar y f or  a 
r easonabl e per son t o make an i nt el l i gent  deci s i on wi t h 
r espect  t o t he choi ces of  t r eat ment  or  di agnosi s.   
Because t hi s st andar d was adopt ed by t he l egi s l at ur e,  
as i ndi cat ed by t he LRB not es,  t he phr ase " modes of  
t r eat ment "  i n sec.  448. 30,  St at s. ,  shoul d not  be 
const r ued so as t o undul y l i mi t  t he physi c i an' s dut y 
t o pr ovi de i nf or mat i on whi ch i s r easonabl y necessar y 
under  t he c i r cumst ances.   Such a r eadi ng woul d be 
cont r ar y t o Scar i a.   Cer t ai nl y,  pr ocedur es whi ch ar e 
pur el y di agnost i c i n nat ur e ar e not  excl uded f r om sec.  
448. 30' s r each.   I n Scar i a,  i t sel f ,  t he pl ai nt i f f ' s  
i nj ur i es r esul t ed f r om compl i cat i ons associ at ed wi t h 
an aor t ogr am,  a di agnost i c pr ocedur e.   I d.  at  4,  227 
N. W. 2d 647.   The di st i nct i on bet ween di agnost i c and 

                                                 
55 Mar t i n,  192 Wi s.  2d at  174,  quot ed wi t h appr oval  and 

emphasi s i n Bubb,  321 Wi s.  2d 1,  ¶62.   

56 Mar t i n,  192 Wi s.  2d at  180- 81,  quot ed wi t h appr oval  and 
emphasi s i n Bubb,  321 Wi s.  2d 1,  ¶65.  
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medi cal  t r eat ment s i s not  i n and of  i t sel f  s i gni f i cant  
t o an anal ysi s of  i nf or med consent . 57   

¶84 As suppor t  f or  t hi s posi t i on,  t he Mar t i n cour t  r el i ed 

on t he f ol l owi ng l anguage f r om an ALR annot at i on:  

[ I ] t  may saf el y be st at ed t hat ,  as par t  of  t he 
physi c i an' s dut y t o obt ai n a pat i ent ' s i nf or med 
consent  t o any medi cal  pr ocedur e empl oyed by t he 
physi c i an i n deal i ng wi t h t he pat i ent ,  t her e i s a dut y 
i mposed on t he physi c i an t o di scl ose t o t he pat i ent  
t he exi st ence of  any met hods of  di agnosi s or  t r eat ment  
t hat  woul d ser ve as f easi bl e al t er nat i ves t o t he 
met hod i ni t i al l y  sel ect ed by t he physi c i an t o di agnose 
or  t r eat  t he pat i ent ' s i l l ness or  i nj ur y. 58 

¶85 Mor eover ,  t he Mar t i n cour t  decl i ned t o adopt  t he 

Sevent h Ci r cui t  Cour t  of  Appeal s '  nar r ow i nt er pr et at i on of  Wi s.  

St at .  § 448. 30. 59  The f eder al  cour t  l i mi t ed t he doct r i ne of  

i nf or med consent  t o appr i s i ng t he pat i ent  of  t he r i sks t hat  

i nher e i n a pr oposed t r eat ment  and di d not  i mpose a dut y t o 

i nf or m a pat i ent  of  al t er nat i ve,  v i abl e met hods of  di agnosi s. 60 

¶86 So t oo di d t he Bubb cour t  di r ect l y addr ess t he i ssue 

of  di agnoses under  Wi s.  St at .  § 448. 30.   The unani mous Bubb 

cour t 61 concl uded:   " Wi s.  St at .  § 448. 30 r equi r es any physi c i an 

                                                 
57 Mar t i n,  192 Wi s.  2d at  175- 76 ( second emphasi s added)  

( i nt er nal  quot at i on mar ks omi t t ed) .  

58 John H.  Der r i ck,  Annot at i on,  Medi cal  Mal pr act i ce:  
Li abi l i t y  For  Fai l ur e of  Physi c i an t o I nf or m Pat i ent  of  
Al t er nat i ve Modes of  Di agnosi s or  Tr eat ment ,  38 A. L. R.  4t h 900,  
903 ( 1985) .  

59 Mar t i n,  192 Wi s.  2d at  176.  

60 McGeshi ck v.  Choucai r ,  9 F. 3d 1229,  1233- 35 ( 7t h Ci r .  
1993) .  

61 Just i ce Zi egl er  di d not  par t i c i pat e.  
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who t r eat s a pat i ent  t o i nf or m t he pat i ent  about  t he 

avai l abi l i t y  of  al l  al t er nat e,  v i abl e medi cal  modes of  

t r eat ment ,  i ncl udi ng di agnosi s,  as wel l  as t he benef i t s and 

r i sks of  such t r eat ment s. " 62  

¶87 I nt er pr et i ng Wi s.  St at .  § 448. 30 and Scar i a t o r equi r e 

di scl osur e about  di agnost i c t echni ques under  cer t ai n f act s and 

ci r cumst ances i s  sensi bl e because di agnosi s i s  an essent i al  

component  of  modes of  t r eat ment ,  and di agnost i c t est s ar e 

i mpor t ant  t o a pat i ent ' s deci s i on maki ng.   I n f act ,  Scar i a 

i t sel f  i nvol ved di scl osur es r egar di ng a di agnost i c pr ocedur e,  

not  t r eat ment  nar r owl y def i ned.     

¶88 I n sum,  nei t her  Wi s.  St at .  § 448. 30 nor  t he Scar i a 

case ( and subsequent  case l aw)  l i mi t s t he physi c i an' s dut y t o 

i nf or m t he pat i ent  t o modes of  t r eat ment  onl y f or  t he f i nal  

di agnosi s.    

¶89 We f ur t her  concl ude t hat  t he di st i nct i on bet ween 

condi t i ons " r el at ed"  t o t he f i nal  di agnosi s and condi t i ons 

" unr el at ed"  t o t he f i nal  di agnosi s f i nds no suppor t  i n t he 

st at ut e or  case l aw.   PI C i s cor r ect  t hat  nei t her  t he st at ut e 

nor  Scar i a expr essl y st at es t hat  t he dut y t o i nf or m ext ends t o 

condi t i ons unr el at ed t o t he f i nal  di agnosi s.   The r eason f or  

t hi s s i l ence i s t hat  t he st at ut e and Scar i a pr esent  an 

obj ect i ve,  negl i gence- based r easonabl e pat i ent  st andar d.   I t  i s  

i nher ent  i n t he nat ur e of  t he obj ect i ve,  negl i gence- based 

st andar d t hat  t he dut y t o i nf or m depends on t he f act s and 

                                                 
62 Bubb,  321 Wi s.  2d 1,  ¶78 ( emphasi s added) .  
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c i r cumst ances of  t he case and mi ght ,  i n some ci r cumst ances,  

r each condi t i ons t hat  ar e unr el at ed t o t he f i nal  di agnosi s.   

¶90 For  t he r easons set  f or t h,  we r ej ect  PI C' s t wo 

ar gument s based on t he st at ut e and Scar i a:  ( 1)  t hat  t he st at ut e 

and Scar i a do not  appl y t o di agnost i c t echni ques at  al l ;  and ( 2)  

t hat  t he st at ut e and Scar i a do not  appl y  t o di agnost i c 

t echni ques f or  condi t i ons t hat  ar e unr el at ed t o t he f i nal  

di agnosi s.   Wi sconsi n St at .  § 448. 30 and Scar i a decl ar e t hat  a 

physi c i an' s dut y  i s t o i nf or m t he pat i ent  about  di agnost i c 

pr ocedur es about  whi ch a r easonabl e pat i ent  woul d want  t o know 

t o make an i nf or med,  vol unt ar y deci s i on about  hi s or  her  medi cal  

car e,  even i f  t hose di agnost i c pr ocedur es ar e ai med at  

condi t i ons t hat  ar e unr el at ed t o t he condi t i on t hat  was t he 

f i nal  di agnosi s.    

B 

¶91 PI C ar gues t hat  t he cour t  of  appeal s '  deci s i on 

i mpr oper l y conf l at es t he i ssues of  negl i gent  car e and di agnosi s 

and i nf or med consent . 63  Accor di ng t o PI C,  t he j ur y ' s ver di ct  on 

Jandr e' s i nf or med consent  c l ai m was i nconsi st ent  wi t h t he j ur y ' s  

ver di ct  t hat  Dr .  Bul l i s  was not  negl i gent  because she chose one 

di agnost i c met hod r at her  t han anot her  and was not  negl i gent  i n 

t he car e and t r eat ment  of  Jandr e.    

¶92 PI C cont ends t hat  t he c i r cui t  cour t  and cour t  of  

appeal s gave Jandr e " t wo ki cks"  at  hi s unsuccessf ul  c l ai m of  

                                                 
63 Judge Fi ne makes t he same ar gument  i n hi s concur r ence i n 

t he cour t  of  appeal s.   See Jandr e,  330 Wi s.  2d 50,  ¶48 ( Fi ne,  
J. ,  concur r i ng) .  
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mi sdi agnosi s by enabl i ng Jandr e t o f aul t  t he di agnosi s a second 

t i me i n t he gui se of  t he i nf or med consent  c l ai m.   PI C' s basi c 

ar gument  i s t hat  i t  i s  anomal ous t o i mpose l i abi l i t y  f or  br each 

of  t he dut y t o i nf or m t he pat i ent  when,  as i n t he pr esent  case,  

t he physi c i an was not  negl i gent  i n her  car e and di agnosi s of  t he 

pat i ent .    

¶93 Under  Wi sconsi n l aw,  negl i gence i n f ai l i ng t o abi de by 

t he pr of essi onal  st andar d of  car e and negl i gence i n f ai l i ng t o 

obt ai n i nf or med consent  ar e t wo separ at e and di st i nct  f or ms of  

mal pr act i ce,  wi t h t wo di f f er ent  st andar ds of  car e.   " A f ai l ur e 

t o di agnose i s one f or m of  medi cal  mal pr act i ce.   A f ai l ur e t o 

obt ai n i nf or med consent  i s anot her  di scr et e f or m of  mal pr act i ce,  

r equi r i ng a consi der at i on of  addi t i onal  and di f f er ent  f act or s. " 64  

Ther e i s not hi ng anomal ous or  i nconsi st ent  i n hol di ng t hat  a 

r easonabl e pat i ent  may want  i nf or mat i on about  al t er nat i ve 

di agnost i c t echni ques when t he physi c i an was not  negl i gent  i n 

usi ng one of  mul t i pl e al t er nat i ve,  non- negl i gent  t echni ques.   I n 

f act ,  t o hol d ot her wi se woul d subst ant i al l y  under cut  t he 

r easonabl e pat i ent  st andar d. 65       

                                                 
64 Hannemann,  282 Wi s.  2d 664,  ¶40 ( quot i ng Fi nl ey v.  

Cul l i gan,  201 Wi s.  2d 611,  628,  548 N. W. 2d 854 ( Ct .  App.  1996)  
( i nt er nal  quot at i on mar ks omi t t ed) ) .   

65 I n concl udi ng t hat  t he j ur y ' s ver di ct s wer e i nconsi st ent ,  
t he di ssent  f ai l s  t o gr appl e wi t h t he f act  t hat  t her e ar e t wo 
separ at e st andar ds at  pl ay,  one gover ni ng t he cl ai m of  negl i gent  
car e and t r eat ment  and anot her  gover ni ng t he i nf or med consent  
c l ai m.  
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¶94 I n t wo of  t hi s  cour t ' s  pr omi nent  i nf or med consent  

cases,  we expl ai ned how j ur i es can f i nd t hat  a physi c i an was not  

negl i gent  i n car e and t r eat ment  but  coul d al so f i nd t he 

physi c i an negl i gent  i n di schar gi ng hi s or  her  dut y t o i nf or m t he 

pat i ent . 66  A j ur y can r each t wo di f f er ent  f i ndi ngs wi t hout  t he 

f i ndi ngs bei ng anomal ous or  cont r adi ct or y because t he j ur y has 

appl i ed di f f er ent  st andar ds of  car e t o t he t wo cl ai ms.    

¶95 The st andar d of  car e f or  t r eat ment ,  car e,  and 

mi sdi agnosi s c l ai ms i s a pr of essi onal  st andar d,  a r easonabl e 

physi c i an st andar d.   Physi c i ans ar e hel d t o t he l evel  of  a 

hypot het i cal ,  r easonabl e physi c i an i n s i mi l ar  c i r cumst ances.   I n 

t he pr esent  case,  t est i mony est abl i shed t hat  t her e was mor e t han 

one met hod f or  di agnosi ng Jandr e' s condi t i on.   The j ur y was f r ee 

t o concl ude ( and appar ent l y di d concl ude)  under  t he r easonabl e 

physi c i an st andar d of  car e t hat  Jandr e' s sympt oms f i t  bot h 

Bel l ' s  pal sy and TI A/ RI ND,  and t hat  Dr .  Bul l i s '  conduct  i n not  

or der i ng t he car ot i d ul t r asound bef or e di agnosi ng Bel l ' s  pal sy 

was r easonabl e pr of essi onal  car e under  t he c i r cumst ances.    

¶96 I n cont r ast ,  t he st andar d gover ni ng i nf or med consent  

i s t he r easonabl e pat i ent  st andar d.   Under  t hi s st andar d,  t he 

j ur y i s asked,  " [ G] i ven t he ci r cumst ances of  t he case,  what  

woul d a r easonabl e per son i n t he pat i ent ' s posi t i on want  t o know 

i n or der  t o make an i nt el l i gent  deci s i on wi t h r espect  t o t he 

choi ces of  t r eat ment  or  di agnosi s?" 67  Physi c i ans may not  r el y on 
                                                 

66 See Bubb,  321 Wi s.  2d 1,  ¶¶75- 78;  Mar t i n,  192 Wi s.  2d at  
166- 67.  

67 Mar t i n,  192 Wi s.  2d at  176 ( emphasi s added) .  
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pr of essi onal  cust om t o det er mi ne t he scope of  i nf or med consent  

i n t he way t hat  t hey can r el y on i t  wi t h r espect  t o t r eat i ng,  

car i ng,  and di agnosi ng.   Regar dl ess of  what  di scl osur es mi ght  be 

cust omar y i n t he medi cal  pr of essi on,  physi c i ans must  put  

t hemsel ves i nt o t he shoes of  t he pat i ent  and consi der  what  

i nf or mat i on a r easonabl e pat i ent  woul d want  t o know.  

¶97 No t est  f or  Bel l ' s  pal sy exi st s.   I t  i s  a di agnosi s 

r eached by excl udi ng ot her  possi bl e ai l ment s.   The j ur y was f r ee 

t o deci de ( and appar ent l y di d deci de)  under  t he r easonabl e 

pat i ent  st andar d t hat  Dr .  Bul l i s  shoul d have t ol d Jandr e t hat  

she coul d not  concl usi vel y excl ude an i schemi c st r oke event  f r om 

her  di f f er ent i al  di agnosi s based on her  physi cal  exami nat i on and 

t hat  a car ot i d ul t r asound coul d be or der ed t o c l ar i f y her  

di agnosi s of  hi s condi t i on.  

¶98 The dut y t o di scl ose i n t he i nst ant  case was t r i gger ed 

pr eci sel y because t her e was mor e t han one r easonabl e di agnost i c 

pr ocedur e avai l abl e t o di agnose Jandr e' s condi t i on.   Al t hough a 

physi c i an i s " at  l i ber t y t o sel ect  any of  t he r ecogni zed 

met hods" 68 of  di agnosi s,  t he physi c i an i s not  at  l i ber t y t o f ai l  

t o di scl ose t he avai l abi l i t y  and pr ospect s f or  success of  

r ecogni zed al t er nat i ve pr ocedur es,  especi al l y wher e,  as her e,  

t he al t er nat i ve pr ocedur e i s non- i nvasi ve and mor e i mpor t ant l y,  

i s  mor e concl usi ve t han t he al t er nat i ve di agnost i c t ool  act ual l y  

sel ect ed by t he physi c i an.   To hol d ot her wi se woul d be t o deny 

                                                 
68 See Wi s JI ——Ci vi l  1023.  
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pat i ent s t he r i ght  t o sel f - det er mi nat i on t hat  t he i nf or med 

consent  doct r i ne and Wi s.  St at .  § 448. 30 ar e meant  t o pr ot ect .    

¶99 PI C' s f or cef ul  ar gument  t o t he cont r ar y 

not wi t hst andi ng,  we concl ude t hat  t he i ssues of  negl i gent  

di agnosi s and i nf or med consent  ar e not  conf l at ed,  cont r adi ct or y,  

or  anomal ous i n t he pr esent  case.   I t  i s  PI C,  not  t he c i r cui t  

cour t  or  cour t  of  appeal s,  t hat  i s  conf l at i ng a physi c i an' s dut y 

of  car e wi t h her  or  hi s dut y t o di scl ose i nf or mat i on t o t he 

pat i ent .    

¶100 The ver y same ar gument  PI C makes i n t he pr esent  case 

was made by t he physi c i an- def endant  i n t he Mar t i n case.   The 

physi c i an- def endant  ar gued i n Mar t i n:  

I f  [ t he physi c i an]  was not  negl i gent  i n f ai l i ng t o 
di agnose t he epi der mal  hemat oma,  or  i n f ai l i ng t o 
concl usi vel y r ul e out  an epi der mal  hemat oma,  and/ or  i n 
admi t t i ng [ t he pat i ent ]  t o a hospi t al  wi t h no 
neur osur gi cal  capabi l i t y ,  t hen as a mat t er  of  l aw [ t he 
physi c i an]  cannot  be negl i gent  f or  f ai l i ng t o di scuss 
a di agnosi s whi ch he di d not  make,  and t r eat ment s 
whi ch [ t he physi c i an]  di d not  j udge necessar y. 69 

¶101 The cour t  r ej ect ed t hi s ar gument  i n t he Mar t i n case i n 

1995,  and no compel l i ng r easons have been br ought  f or t h f or  t he 

cour t  t o r ever se pr ecedent  and accept  t he ar gument  now.    

C 

¶102 As we have not ed,  PI C ur ges t he cour t  t o adopt  a 

br i ght - l i ne r ul e l i mi t i ng a physi c i an' s dut y t o di scl ose t o 

                                                 
69 Combi ned Cr oss- Pet i t i oner ' s Br i ef ,  Response Br i ef  & 

Appendi x of  Def endant s- Thi r d Par t y Pl ai nt i f f - Respondent s- Cr oss-
Pet i t i oner s,  Br i ef  on Cr oss- Pet i t i on at  14- 15,  Mar t i n v.  
Ri char ds,  192 Wi s.  2d 156,  531 N. W. 2d 70 ( 1995)  ( No.  91- 0016) .  
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i nf or mat i on about  t he f i nal  di agnosi s and r el at ed condi t i ons.   

Above,  we r ej ect ed PI C' s ar gument  t hat  Wi s.  St at .  § 448. 30 and 

Scar i a compel  t hi s l i mi t at i on.    

¶103 PI C al so ar gues t hat  under  Mar t i n,  t he physi c i an does 

not  have a dut y t o i nf or m t he pat i ent  about  condi t i ons unr el at ed 

t o t he condi t i on di agnosed.   We di sagr ee wi t h PI C' s f or mul at i on 

of  Mar t i n' s hol di ng.   PI C cr eat es a hol di ng t hat  f i t s  t he f act s 

of  Mar t i n,  but  i t  i s  not  t he hol di ng t hat  t he Mar t i n cour t  

act ual l y adopt ed.  

¶104 The f act s of  Mar t i n ar e subst ant i al l y  s i mi l ar  t o t he 

f act s of  t he pr esent  case,  and t he pl ai n l anguage of  t he hol di ng 

i n Mar t i n appl i es i n t he pr esent  case.   Mar t i n decl ar ed t hat  

Wi s.  St at .  § 448. 30 and Scar i a r equi r e t hat  " a physi c i an 

di scl ose i nf or mat i on necessar y f or  a r easonabl e per son t o make 

an i nt el l i gent  deci s i on wi t h r espect  t o t he choi ces of  t r eat ment  

or  di agnosi s. " 70  Not hi ng i n t he Mar t i n deci s i on l i mi t s t he scope 

of  a physi c i an' s dut y t o i nf or m a pat i ent  about  di agnoses of  

condi t i ons r el at ed t o t he f i nal  di agnosi s.   PI C r eads a l i mi t i ng 

pr i nci pl e i nt o Mar t i n' s hol di ng t hat  was not  envi s i oned by t he 

Mar t i n cour t .  

¶105 I n Mar t i n,  an emer gency r oom physi c i an came up wi t h a 

di f f er ent i al  di agnosi s t hat  i ncl uded concussi on,  cont usi on,  and 

i nt r acr ani al  bl eedi ng.   Af t er  per f or mi ng neur ol ogi cal  t est s,  t he 

ER physi c i an ul t i mat el y di agnosed t he pat i ent  as havi ng a 

concussi on.   The physi c i an di d not  or der  an avai l abl e,  non-

                                                 
70 Mar t i n,  192 Wi s.  2d at  175 ( emphasi s added) .  
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i nvasi ve di agnost i c pr ocedur e ( a CT scan) ,  despi t e knowi ng t hat  

such a pr ocedur e woul d excl ude or  r eveal  a danger ous condi t i on,  

namel y an i nt r acr ani al  bl eed.   The physi c i an al so f ai l ed t o 

i nf or m t he pat i ent  t hat  t he hospi t al  di d not  have a neur osur geon 

who coul d be summoned shoul d compl i cat i ons ar i se.   Sadl y,  

neur ol ogi cal  compl i cat i ons di d devel op.   The pat i ent  was 

t r ansf er r ed t o anot her  hospi t al  wher e a CT scan r eveal ed 

i nt r acr ani al  bl eedi ng.   The pat i ent  sur vi ved t wo emer gency 

sur ger i es but  emer ged f r om t he or deal  wi t h spast i c quadr i pl egi a.   

A l awsui t  ensued.  

¶106 The Mar t i n j ur y f ound t hat  whi l e t he ER physi c i an had 

not  been negl i gent  i n di agnosi ng or  t r eat i ng t he pl ai nt i f f -

pat i ent ,  t he physi c i an had been negl i gent  i n f ai l i ng t o di scl ose 

t o t he pl ai nt i f f - pat i ent  t he avai l abi l i t y  of  a CT scan,  a 

di agnost i c t echni que t hat  coul d have l ed t o a mor e concl usi ve 

di agnosi s.    

¶107 PI C asser t s t hat  Mar t i n' s hol di ng i s l i mi t ed t o 

r equi r i ng i nf or mat i on about  di agnost i c pr ocedur es f or  condi t i ons 

r el at ed t o t he physi c i an' s di agnosi s.   Accor di ng t o PI C,  t he 

dut y t o i nf or m ext ended t o t he avai l abi l i t y  of  a CT scan because 

i nt r acr ani al  bl eedi ng i s r el at ed t o t he physi c i an' s f i nal  

di agnosi s of  concussi on.   Accor di ng t o PI C,  t he same cannot  be 

sai d of  an i schemi c st r oke event  and Bel l ' s  pal sy.   PI C' s 

i nt er pr et at i on of  Mar t i n r el i es heavi l y on t he di st i nct i on 

bet ween f i nal  and di f f er ent i al  di agnoses and bet ween di agnost i c  

pr ocedur es and medi cal  t r eat ment .   
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¶108 Appl y i ng i t s i nt er pr et at i on of  Mar t i n t o t he pr esent  

case,  PI C ar gues t hat  t he physi c i an' s dut y does not  ext end t o 

t he avai l abi l i t y  of  a car ot i d ul t r asound because i schemi c st r oke 

event s ( whi ch appear ed i n t he di f f er ent i al  di agnosi s)  ar e 

unr el at ed t o t he physi c i an' s f i nal  di agnosi s of  Bel l ' s  pal sy.  

¶109 I n t he pr esent  case,  however ,  wi t hout  a car ot i d 

ul t r asound,  Dr .  Bul l i s  admi t t edl y coul d not  be sur e of  her  

di agnosi s.   The uncer t ai nt y about  t he cause of  Jandr e' s 

sympt oms,  t he pot ent i al l y  gr ave and i mmedi at e r i sks of  some of  

t he possi bl e causes,  and t he avai l abi l i t y  of  a di agnost i c t ool  

t hat  coul d l ead t o a mor e def i ni t i ve di agnosi s gave r i se t o a 

l egi t i mat e quest i on f or  t he j ur y r egar di ng whet her  Dr .  Bul l i s  

v i ol at ed her  dut y of  i nf or med consent .   The essence of  t he 

Mar t i n deci s i on,  Wi sconsi n' s i nf or med consent  doct r i ne,  and Wi s.  

St at .  § 448. 30 i s t hat  " [ w] hen a r easonabl e per son woul d want  t o 

know about  an al t er nat i ve t r eat ment  or  met hod of  di agnosi s such 

as a CT scan or  hospi t al i zat i on i n a f aci l i t y  wi t h a 

neur osur geon,  t he deci s i on i s not  t he doct or ' s al one t o make. " 71  

¶110 I n bot h Mar t i n and t he pr esent  case,  t he avai l abi l i t y  

of  a mor e r el i abl e,  al t er nat i ve di agnost i c t echni que,  coupl ed 

wi t h t he pot ent i al l y  sever e consequences of  an i ncor r ect  

di agnosi s,  l ed t he j ur y t o f i nd t hat  a r easonabl e per son i n t he 

pat i ent - pl ai nt i f f ' s  posi t i on woul d have want ed t o know about  t he 

al t er nat i ve di agnost i c pr ocedur es.  

                                                 
71 I d.  at  181.  
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¶111 PI C' s at t empt  t o l i mi t  t he scope of  a physi c i an' s dut y 

t o i nf or m t he pat i ent  about  t he f i nal  di agnosi s and " r el at ed"  

condi t i ons was not  accept ed i n Mar t i n.   The Mar t i n cour t  

expl i c i t l y  concl uded t hat  " i t  was [ t he]  condi t i on"  of  t he 

pat i ent ,  t hat  i s ,  t he sympt oms t hat  t he pat i ent  di spl ayed,  t hat  

" dr i ves t he dut y t o i nf or m i n t hi s case, "  " not  t he di agnosi s. " 72  

¶112 We appl y t he pr i nci pl e st at ed i n Mar t i n t hat  i t  i s  

Jandr e' s condi t i on,  not  Dr .  Bul l i s '  di agnosi s of  Bel l ' s  pal sy,  

t hat  dr i ves t he scope of  Dr .  Bul l i s ' s dut y t o i nf or m Jandr e i n 

t he pr esent  case.   Jandr e' s sympt oms i ndi cat ed t hat  he mi ght  be 

suf f er i ng f r om any number  of  condi t i ons,  of  whi ch a st r oke 

seemed one of  t he most  pl ausi bl e and most  capabl e of  i nf l i c t i ng 

i mmedi at e,  sever e har m.   Dr .  Bul l i s  di agnosed Bel l ' s  pal sy,  but  

she knew or  shoul d have known t hat  her  chosen met hod f or  r ul i ng 

out  an i schemi c st r oke event  was i ncapabl e of  def i ni t i vel y doi ng 

so.    

¶113 I n ot her  wor ds,  a " known and non- r emot e"  r i sk at t ached 

t o Dr .  Bul l i s ' s chosen met hod of  di agnosi s t hat  she woul d not  

det ect  a s i gni f i cant  occl usi on of  Jandr e' s car ot i d ar t er y.   

Despi t e t he chosen met hod of  di agnosi s bei ng f ound by t he j ur y 

t o have been r easonabl e f r om t he vant age of  t he physi c i an,  t he 

j ur y f ound,  and t he evi dence suppor t s,  t hat  i t  was unr easonabl e,  

f r om t he vant age of  a pat i ent  i n Jandr e' s posi t i on,  t hat  Dr .  

Bul l i s  f ai l ed t o di scl ose t he avai l abi l i t y  of  a mor e def i ni t i ve,  

non- i nvasi ve di agnost i c t ool .  

                                                 
72 I d.  at  180- 81.  
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¶114 Agai n,  accor di ng t o Mar t i n,  t he dut y t o di scl ose i s 

not  shaped by t he physi c i an' s f i nal  di agnosi s.   I t  i s  shaped by 

t he pat i ent ' s condi t i on and what  a r easonabl e pat i ent  woul d want  

t o know.   Based on what  t he physi c i an knows ( or  shoul d know)  

about  t he pat i ent ' s condi t i on,  t he physi c i an must  det er mi ne what  

i nf or mat i on a r easonabl e pat i ent  i n t hat  s i t uat i on woul d want  i n 

or der  t o make an i nt el l i gent ,  i nf or med deci s i on r egar di ng 

t r eat ment . 73   

¶115 The Mar t i n cour t  concl uded t hat  " t her e i s  a dut y 

i mposed on t he physi c i an t o di scl ose t o t he pat i ent  t he 

exi st ence of  any met hods of  di agnosi s or  t r eat ment  t hat  woul d 

ser ve as f easi bl e al t er nat i ves t o t he met hod i ni t i al l y  sel ect ed 

by t he physi c i an t o di agnose or  t r eat  t he pat i ent ' s i l l ness or  

i nj ur y. " 74  Not hi ng i n t he Mar t i n deci s i on expl i c i t l y  or  

i nf er ent i al l y  cr eat es a r ul e t hat  physi c i ans ar e r equi r ed t o 

i nf or m t he pat i ent  onl y about  t he condi t i on di agnosed and 

r el at ed condi t i ons.    

¶116 Accor di ngl y,  we concl ude t hat  PI C t r i es t o make Mar t i n 

st and f or  somet hi ng di f f er ent  t han i t  t r ul y does.   The Mar t i n 

case di d not  hol d t hat  t he scope of  r equi r ed di scl osur e i s 

l i mi t ed t o i nf or mat i on about  t he condi t i on di agnosed and r el at ed 

condi t i ons.   We acknowl edge t hat  such a hol di ng coul d have been 

                                                 
73 I d.  

74 I d.  at  176 ( emphasi s added)  ( quot i ng John H.  Der r i ck,  
Annot at i on,  Medi cal  Mal pr act i ce:  Li abi l i t y  f or  Fai l ur e of  
Physi c i an t o I nf or m Pat i ent  of  Al t er nat i ve Modes of  Di agnosi s or  
Tr eat ment ,  38 A. L. R.  4t h 900,  903 ( 1985) ) .   
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r eached f r om t he f act s of  Mar t i n,  but  t he Mar t i n cour t  di d not  

choose t o adopt  i t .   PI C at t empt s t o cr eat e t hi s  hol di ng af t er  

t he f act ,  by assumi ng t hat  i t  must  be what  t he cour t  i nt ended 

because i t  i s  pl ausi bl e based on t he f act s of  Mar t i n.   We 

decl i ne t o r ead l i mi t at i ons i nt o Mar t i n' s hol di ng t hat  do not  

exi st  i n t he Mar t i n cour t ' s  r easoni ng or  t he pl ai n l anguage of  

t he deci s i on and ar e i nconsi st ent  wi t h t he r easonabl e pat i ent  

st andar d.   Mar t i n' s hol di ng di d not  cr eat e any br i ght - l i ne 

r ul es.   

¶117  For  t he r easons set  f or t h,  we concl ude t her e i s no 

basi s f or  di st i ngui shi ng t he pr esent  case f r om Mar t i n.   Mar t i n 

st ands as cont r ol l i ng pr ecedent .   

D 

¶118 PI C al so ar gues t hat  t hi s cour t ' s  hol di ng i n Bubb v.  

Br usky suppor t s i t s posi t i on t hat  t he physi c i an does not  have a 

dut y t o i nf or m t he pat i ent  about  condi t i ons or  di agnost i c 

t echni ques unr el at ed t o t he physi c i an' s f i nal  di agnosi s.   We 

di sagr ee wi t h PI C' s f or mul at i on of  Bubb' s hol di ng.   PI C cr eat es 

a hol di ng t hat  f i t s  t he f act s of  Bubb,  but  i t  i s  not  t he hol di ng 

t hat  t he Bubb cour t  act ual l y adopt ed.   We concl ude,  as we di d i n 

our  di scussi on of  Mar t i n,  t hat  PI C cr eat es a hol di ng f or  Bubb 

t hat  t he cour t  di d not  adopt .   

¶119 PI C not es t hat  i n Bubb,  t he f i nal  di agnosi s ( TI A)  

i ncl uded a wel l - acknowl edged,  s i gni f i cant l y i ncr eased r i sk of  

i schemi c st r oke.   For  PI C,  t hi s r el at i onshi p bet ween t he t wo 

condi t i ons i s cr uci al .   PI C concl udes t hat  i t  was t he 

r el at edness of  TI A and i schemi c st r oke t hat  al l owed t he j ur y t o 
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concl ude t hat  a physi c i an had a dut y t o i nf or m t he pat i ent  about  

a t est  f or  i schemi c st r oke.    

¶120 I n cont r ast ,  i n t he pr esent  case,  accor di ng t o PI C,  

t he f i nal  di agnosi s was Bel l ' s  pal sy,  and " a car ot i d ul t r asound 

woul d have been of  no use i n di agnosi ng or  t r eat i ng [ such a 

condi t i on] . " 75  Ther ef or e,  PI C cont ends t hat ,  as a mat t er  of  l aw,  

Dr .  Bul l i s  shoul d not  have a dut y t o i nf or m Jandr e about  t he 

avai l abi l i t y  of  t he pr ocedur e.   PI C r easons t hat  once Dr .  Bul l i s  

pr ovi ded Jandr e wi t h i nf or mat i on about  Bel l ' s  pal sy and 

medi cat i on f or  Bel l ' s  pal sy,  she had sat i sf i ed her  di scl osur e 

dut i es.  

¶121 PI C' s i nt er pr et at i on of  Bubb demonst r at es a basi c 

mi sunder st andi ng of  our  hol di ng i n Bubb ( and pr i or  case l aw)  as 

havi ng been pr emi sed on and l i mi t ed t o condi t i ons associ at ed 

wi t h t he f i nal  di agnosi s.   Nei t her  t he Bubb cour t  nor  any ot her  

deci s i on adopt ed such a r ul i ng expl i c i t l y  or  i mpl i c i t l y .   

¶122 Rat her ,  t he Bubb cour t  cont i nued t he pr i or  case l aw,  

hol di ng:   " Wi s.  St at .  § 448. 30 r equi r es any physi c i an who t r eat s 

a pat i ent  t o i nf or m t he pat i ent  about  t he avai l abi l i t y  of  al l  

al t er nat e,  v i abl e medi cal  modes of  t r eat ment ,  i ncl udi ng 

di agnosi s,  as wel l  as t he benef i t s and r i sks of  such 

t r eat ment s. " 76   

                                                 
75 Openi ng Br i ef  & Appendi x of  Pet i t i oner s Physi c i ans I ns.  

Co.  of  Wi s.  & Ther ese J.  Bul l i s ,  M. D.  at  28.  

76 Bubb,  321 Wi s.  2d 1,  ¶¶3,  78.  
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¶123 The f act s i n Bubb ar e subst ant i al l y  s i mi l ar  t o t hose 

i n t he pr esent  case and Bubb' s expl i c i t  hol di ng gover ns t he 

pr esent  case:   The r easonabl e pat i ent  st andar d appl i es.      

¶124 Bubb' s wi f e t ook hi m t o t he emer gency r oom because he 

was havi ng t r oubl e i ngest i ng f ood and mai nt ai ni ng hi s 

equi l i br i um.    

¶125 The emer gency r oom physi c i an,  Dr .  Br usky,  or der ed 

sever al  t est s f or  Bubb i ncl udi ng a CT scan,  an EKG,  and var i ous 

bl ood t est s.   Bubb' s sympt oms began t o di mi ni sh and Dr .  Br usky 

concl uded t hat  Bubb had a TI A.   Upon advi ce of  Dr .  Br usky and 

Dr .  Gu,  a neur ol ogi st ,  Bubb was di schar ged,  and Dr .  Gu agr eed t o 

pr ovi de f ol l ow- up t r eat ment .   The af t er - car e i nst r uct i ons 

advi sed Bubb t hat  a TI A i s a st r ong war ni ng si gn t hat  a st r oke 

coul d occur . 77  The next  day,  Bubb cal l ed t he speci al i st  t o 

schedul e a f ol l ow- up appoi nt ment .   The day af t er  t hat ,  Bubb 

suf f er ed a s i gni f i cant  st r oke.   A car ot i d ul t r asound r eveal ed 

t hat  hi s r i ght  car ot i d ar t er y was 90 per cent  bl ocked.    

¶126 Bubb sued t he physi c i ans,  al l egi ng negl i gent  medi cal  

car e,  and mor e i mpor t ant  f or  t he pr esent  case,  al l egi ng t hat  t he 

physi c i ans f ai l ed t o i nf or m hi m of  " ' addi t i onal  di agnost i c t est s 

or  al t er nat e t r eat ment  pl ans'  i n l i eu of  di schar ge f r om t he 

hospi t al . " 78   

¶127 The ci r cui t  cour t  i n Bubb r ef used t o gi ve t he j ur y t he 

i nf or med consent  i nst r uct i ons and speci al  ver di ct  quest i ons 

                                                 
77 I d. ,  ¶9 n. 3.  

78 I d. ,  ¶12.  



No.  2008AP1972   

 

49 
 

( subst ant i al l y  t he same i nst r uct i ons and ver di ct  quest i ons gi ven 

i n t he pr esent  case) .   The ci r cui t  cour t  r easoned t hat  Dr .  

Br usky made a " speci f i c  di agnosi s"  of  TI A t hat  ever y exper t  

agr eed was cor r ect ;  t hat  Dr .  Br usky t ol d Bubb he was at  r i sk f or  

a st r oke and shoul d have a f ol l ow- up soon;  and t hat  Dr .  Br usky 

knew t hat  a car ot i d ul t r asound coul d not  be per f or med at  t he 

hospi t al  unt i l  t he f ol l owi ng day. 79  The j ur y r et ur ned a ver di ct  

of  no negl i gence on t he par t  of  ei t her  Dr .  Br usky or  Dr .  Gu i n 

t he st andar d of  car e t hey del i ver ed t o Bubb.     

¶128 Bubb appeal ed t o t he cour t  of  appeal s and t hen sought  

r evi ew i n t hi s cour t ,  c l ai mi ng t hat  t he c i r cui t  cour t  i mpr oper l y 

wi t hhel d t he i nf or med consent  j ur y i nst r uct i ons and speci al  

ver di ct  quest i ons f r om t he j ur y ' s consi der at i on.    

¶129 The Bubb cour t  t r aced t he devel opment  of  t he l aw of  

i nf or med consent  and r eaf f i r med Mar t i n' s hol di ng t hat  t he scope 

of  a physi c i an' s dut y t o i nf or m a pat i ent  " i s dr i ven .  .  .  by 

what  a r easonabl e per son under  t he c i r cumst ances t hen exi st i ng 

woul d want  t o know,  i . e. ,  what  i s r easonabl y necessar y f or  a 

r easonabl e per son t o make an i nt el l i gent  deci s i on wi t h r espect  

t o t he choi ces of  t r eat ment  or  di agnosi s. " 80  

¶130 Gr oundi ng i t s hol di ng i n t he st at ut or y l anguage,  t he 

Bubb cour t  al so ar t i cul at ed t he dut y of  i nf or med consent  as 

r equi r i ng " any physi c i an who t r eat s a pat i ent  t o i nf or m t he 

                                                 
79 I d. ,  ¶21.  

80 I d. ,  ¶62 ( quot i ng Mar t i n,  192 Wi s.  2d at  174)  ( emphasi s 
added i n Bubb) .  
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pat i ent  about  t he avai l abi l i t y  of  al l  al t er nat e,  v i abl e medi cal  

modes of  t r eat ment ,  i ncl udi ng di agnosi s,  as wel l  as t he benef i t s 

and r i sks of  such t r eat ment s. " 81 

¶131 Af t er  deci di ng t he appl i cabl e l aw,  t he Bubb cour t  t hen 

st at ed t hat  i t  woul d deci de " whet her  t her e was any cr edi bl e 

evi dence i n t he r ecor d f or  t he j ur y t o det er mi ne t hat  Dr .  Br usky  

was negl i gent  i n f ai l i ng t o adequat el y i nf or m t he Bubbs 

r egar di ng ' al t er nat e,  v i abl e medi cal  modes of  t r eat ment ' "  f or  

t he pat i ent ' s TI A. 82  The Bubb cour t  concl uded t hat  cr edi bl e 

evi dence exi st ed t o show t hat  f ur t her  di agnost i c t r eat ment  was a 

r easonabl e al t er nat i ve mode of  t r eat ment  t o t he one pr escr i bed,  

whi ch was di schar ge f r om t he hospi t al . 83   

¶132 Havi ng det er mi ned t hat  an al t er nat i ve mode of  

t r eat ment  exi st ed,  t he cour t  next  asked,  " [ C] oul d t he Bubbs have 

' ma[ d] e an i nf or med,  i nt el l i gent  deci s i on t o consent '  t o Dr .  

Br usky' s suggest ed mode of  t r eat ment ——di schar ge f r om t he 

hospi t al  wi t h i nst r uct i ons f or  f ol l ow- up car e——wi t hout  bei ng 

i nf or med of  t he al t er nat i ve——admi ssi on t o t he hospi t al  wi t h 

f ur t her  di agnost i c t est i ng?" 84  The answer ,  accor di ng t o Bubb,  

hi nges on what  a r easonabl e per son under  t he c i r cumst ances t hen 

exi st i ng woul d want  t o know.   

                                                 
81 I d. ,  ¶78 ( emphasi s added) .  

82 I d. ,  ¶31.  

83 I d. ,  ¶¶40,  70.  

84 I d. ,  ¶71 ( quot i ng Mar t i n,  192 Wi s.  2d at  174) .  
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¶133 The Bubb cour t  det er mi ned t hat  " a r easonabl e j ur y 

coul d concl ude t hat  a r easonabl e per son i n [ Bubb] ' s condi t i on 

woul d have want ed t o know about  t he al t er nat i ve of  admi ssi on 

wi t h f ur t her  di agnost i c t est i ng. " 85  The concl usi on was based on 

evi dence t hat  Bubb had an i ncr eased r i sk of  st r oke;  t hat  t he 

consequences of  a st r oke ar e sever e;  and t hat  a bl ocked ar t er y,  

whi ch coul d cause a st r oke,  was a possi bl e cause of  Bubb' s 

condi t i on. 86  The Bubb cour t  concl uded t hat  t he c i r cui t  cour t  

er r ed i n di smi ssi ng Bubb' s c l ai m of  t he physi c i an' s br each of  

t he dut y t o i nf or m. 87 

¶134 Appl y i ng a s i mi l ar  anal ysi s t o t he pr esent  case,  we 

concl ude t hat  t her e was cr edi bl e evi dence i n t he r ecor d t hat  

woul d al l ow a r easonabl e j ur y t o f i nd Dr .  Bul l i s  negl i gent  f or  

f ai l i ng t o i nf or m Jandr e about  an al t er nat e,  v i abl e mode of  

t r eat ment .   Ther e was t est i mony t hat  usi ng t he car ot i d 

ul t r asound was an accept ed,  al t er nat i ve cour se of  act i on t hat  

coul d have been empl oyed i n di agnosi ng Jandr e' s condi t i on.   I n 

f act ,  t wo exper t s t est i f i ed t hat  had t hey seen Jandr e when he 

i ni t i al l y  appear ed at  t he emer gency r oom,  t hat  i s  t he cour se 

t hey woul d have t aken.  

¶135 That  ot her  physi c i ans woul d have pur sued a di f f er ent  

cour se does not  compel  a f i ndi ng t hat  t he t r eat i ng physi c i an' s 

car e and di agnosi s was negl i gent .   I t  s i mpl y hi ghl i ght s t hat  a 

                                                 
85 I d. ,  ¶72.  

86 I d.  

87 I d. ,  ¶¶4,  28.  
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r easonabl e al t er nat i ve cour se of  t r eat ment  exi st ed——or der i ng a 

car ot i d ul t r asound t o assess t he st at e of  Jandr e' s car ot i d 

ar t er i es r at her  t han,  or  i n addi t i on t o,  conduct i ng a physi cal  

exam. 88     

¶136 The j ur y concl uded t hat  a r easonabl e per son i n 

Jandr e' s c i r cumst ances woul d want  t o know t hat  a car ot i d 

ul t r asound was avai l abl e,  whi ch coul d mor e accur at el y assess t he 

st at e of  t he pat i ent ' s car ot i d ar t er i es and af f i r m or  cal l  i nt o 

quest i on t he physi c i an' s di agnosi s of  Bel l ' s  pal sy.    

¶137 The j ur y f ound t hat  Jandr e coul d not  make an i nf or med,  

i nt el l i gent  deci s i on t o consent  t o Dr .  Bul l i s ' s suggest i on of  

di schar ge f r om t he hospi t al  wi t h i nst r uct i ons t o f ol l ow up wi t h 

a physi c i an wi t hout  bei ng i nf or med t hat  a car ot i d ul t r asound 

coul d be or der ed t o el i mi nat e t he possi bi l i t y  of  an i schemi c 

st r oke.  

¶138 PI C no l onger  chal l enges t he suf f i c i ency of  t he 

evi dence,  but  exami ni ng t he ev i dence i n t he pr esent  case and 

compar i ng i t  t o t he evi dence i n Bubb hel p t o demonst r at e t hat  

t he t wo cases ar e s i mi l ar  i n f act  and l aw.    

                                                 
88 The Bubb cour t  not ed t hat  " t he c i r cui t  cour t ' s  deci s i on 

t o i ncl ude t he al t er nat i ve par agr aph t o t he s t andar d medi cal  
negl i gence j ur y i nst r uct i on,  whi ch i s t o be used ' onl y i f  t her e 
i s evi dence of  t wo or  mor e al t er nat i ve met hods of  t r eat ment  or  
di agnosi s r ecogni zed as r easonabl e, '  demonst r at es t hat  cr edi bl e 
evi dence was pr esent ed t o show t hat  a r easonabl e al t er nat i ve 
mode of  t r eat ment  exi st ed. "   Bubb,  321 Wi s.  2d 1,  ¶70.   The same 
al t er nat i ve i nst r uct i on was gi ven t o t he j ur y  i n t he pr esent  
case.  
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¶139 Al t hough t he cases can be di st i ngui shed on t he gr ound 

t hat  t he t wo condi t i ons wer e " r el at ed"  i n Bubb,  t hat  di st i nct i on 

does not  war r ant  a di f f er ent  out come under  t he r easonabl e 

pat i ent  st andar d.    

¶140 I n t he pr esent  case,  t he j ur y ' s f i ndi ng of  a br each of  

t he physi c i an' s dut y t o i nf or m t he pat i ent  i s  suppor t ed by 

sever al  pi eces of  evi dence,  namel y,  ( 1)  evi dence t hat  Jandr e' s  

sympt oms wer e at ypi cal  of  Bel l ' s  pal sy and coul d al so have been 

caused by an i schemi c st r oke event ;  ( 2)  evi dence of  t he sever e 

consequences t hat  can r esul t  f r om a st r oke;  ( 3)  evi dence t hat  

Dr .  Bul l i s ' s met hod of  r ul i ng out  i schemi c st r oke,  whi l e non-

negl i gent ,  di d not  def i ni t i vel y el i mi nat e t he possi bi l i t y  t hat  

Jandr e' s condi t i on was caused by a bl ocked car ot i d ar t er y;  and 

( 4)  t he avai l abi l i t y  of  car ot i d ul t r asound,  a non- i nvasi ve 

di agnost i c t ool .   These f act s demonst r at e t hat  i t  was r easonabl e 

f or  t he j ur y t o concl ude t hat  a r easonabl e per son i n Jandr e' s 

condi t i on woul d have want ed t o know about  t he al t er nat i ve 

di agnost i c t ool  of  a car ot i d ul t r asound.  

¶141 Not abl y,  t hi s anal ysi s hol ds t r ue despi t e t he f act  

t hat  Bel l ' s  pal sy i s " unr el at ed"  t o st r oke.   As we have 

st r essed,  PI C' s at t empt  t o cr eat e a br i ght - l i ne r ul e l i mi t i ng 

t he scope of  r equi r ed di scl osur e t o t he f i nal  di agnosi s and 

r el at ed condi t i ons i s i nconsi st ent  wi t h t he r easonabl e pat i ent  

st andar d,  Wi s.  St at .  § 448. 30,  and case l aw.    

¶142 Fr om t he per spect i ve of  t he pat i ent ,  t he mat er i al i t y 

of  a r i sk has not hi ng t o do wi t h whet her  t hat  r i sk comes f r om a 

pot ent i al  condi t i on t hat  i s r el at ed t o t he f i nal  di agnosi s,  as 
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i n Mar t i n and Bubb,  or  f r om a pot ent i al  condi t i on t hat  t he 

physi c i an has el i mi nat ed,  t hough not  unequi vocal l y,  as i n t he 

pr esent  case.  

¶143 I n Mar t i n,  t her e was a one t o t hr ee per cent  chance of  

i nt r acr ani al  bl eedi ng.   The cour t  hel d t hat  t hi s was 

suf f i c i ent l y non- r emot e t o uphol d t he j ur y ' s f i ndi ng t hat  

di scl osur e was r equi r ed. 89  Her e,  whi l e nei t her  par t y has 

at t empt ed t o ass i gn per cent ages t o t he var i ous r i sks,  t her e was 

cl ear l y a r i sk t hat  Dr .  Bul l i s ' s t r eat ment ,  whi l e r easonabl e,  

woul d f ai l  t o di scover  t hat  Jandr e' s car ot i d ar t er y was 

si gni f i cant l y bl ocked,  and a r i sk t hat  t he undet ect ed bl ockage 

mi ght  r esul t  i n a st r oke.   Not hi ng i n t he r ecor d suggest s t hat  

t he j ur y was unr easonabl e i n f i ndi ng t hat  t hese r i sks wer e 

suf f i c i ent l y non- r emot e t hat  a r easonabl e per son i n Jandr e' s 

posi t i on woul d want  t o know about  t he avai l abi l i t y  of  a car ot i d 

ul t r asound.  

¶144 For  t hese r easons,  we r ej ect  PI C' s pr oposed br i ght -

l i ne r ul e and st r ess t hat  Mar t i n and Bubb di d not  hol d t hat  a 

physi c i an had a dut y t o i nf or m t he pat i ent  onl y of  i nf or mat i on 

about  t he f i nal  di agnosi s and r el at ed condi t i ons,  as PI C ur ges.   

We acknowl edge t hat  such a hol di ng coul d pl ausi bl y have f ol l owed 

f r om t he f act s of  Mar t i n and Bubb,  but  i t  i s  c l ear  t hat  t he 

cour t  i n t hose cases di d not  adopt  such a hol di ng.   Rat her ,  t he 

cour t  embr aced t he r easonabl e pat i ent  st andar d t hat  i s 

                                                 
89 Mar t i n,  192 Wi s.  2d at  167- 68.  
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ar t i cul at ed i n Wi s.  St at .  § 448. 30 and t he case l aw.   We do t he 

same.  

E 

¶145 PI C next  poi nt s t o t he cour t  of  appeal s '  deci s i on i n 

Kukl i nski  v.  Rodr i guez,  203 Wi s.  2d 324,  552 N. W. 2d 869 ( Ct .  

App.  1996) ,  and pr oposes anot her ,  s i mi l ar  br i ght - l i ne r ul e.   PI C 

ar gues t hat  Kukl i nski  st ands f or  t he pr oposi t i on t hat  " t he dut y 

t o i nf or m shoul d not  at t ach unt i l  a di agnosi s has been made. " 90  

The cour t  of  appeal s obser ved t hat  PI C " mi sr epr esent s t he 

hol di ng of  Kukl i nski . " 91 

¶146 We do not  r ead Kukl i nski  as PI C does.   We r ead 

Kukl i nski  as st andi ng f or  t he i mpor t ant  pr oposi t i on t hat  a 

physi c i an' s dut y t o pr ovi de i nf or mat i on i s necessar i l y  l i mi t ed 

by what  t he physi c i an knows,  or  r easonabl y shoul d know,  at  t he 

t i me t he pat i ent  cont ends a di scl osur e shoul d have been made. 92  

Thus,  t he cour t  of  appeal s apt l y  hel d t hat  " a physi c i an i s not  

negl i gent  f or  f ai l i ng t o di scl ose unl ess he or  she .  .  .  had 

suf f i c i ent  knowl edge about  t he pat i ent ' s condi t i on t o t r i gger  

t he physi c i an' s awar eness t hat  t he i nf or mat i on was r easonabl y 

necessar y f or  t he pat i ent  .  .  .  t o make an i nt el l i gent  deci s i on 

r egar di ng t he pat i ent ' s medi cal  car e .  .  .  . " 93 

                                                 
90 Openi ng Br i ef  & Appendi x of  Pet i t i oner s Physi c i ans I ns.  

Co.  of  Wi s.  & Ther ese J.  Bul l i s ,  M. D.  at  31.  

91 Jandr e,  330 Wi s.  2d 50,  ¶32.  

92 Kukl i nski ,  203 Wi s.  2d at  330.  

93 I d.   
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¶147 The physi c i an i n Kukl i nski  t est i f i ed t hat  hi s i ni t i al  

di agnosi s was t hat  Kukl i nski  di d not  suf f er  a head i nj ur y.   I t  

was onl y when Kukl i nski ' s  sympt oms changed t hat  t he physi c i an 

t hought  of  a head i nj ur y.    

¶148 Accor di ng t o t he j ur y,  Kukl i nski ' s  i ni t i al  sympt oms 

di d not  t r i gger  t he physi c i an' s awar eness t hat  t he avai l abi l i t y  

of  a CT scan was somet hi ng a r easonabl e pat i ent  woul d want  t o 

know.   Accor di ngl y,  t he cour t  of  appeal s r ul ed t hat  t her e was 

suf f i c i ent  evi dence t o suppor t  t he Kukl i nski  j ur y ' s f i ndi ng t hat  

t he physi c i an was not  negl i gent ,  ei t her  wi t h r espect  t o car e and 

t r eat ment  of  t he pat i ent  or  i n connect i on wi t h t he f ai l ur e t o 

i nf or m t he pat i ent  t hat  a CT scan was an avai l abl e di agnost i c 

t ool . 94   

¶149 I n t he pr esent  case,  unl i ke i n Kukl i nski ,  t he j ur y 

evi dent l y concl uded t hat  Dr .  Bul l i s  had suf f i c i ent  i nf or mat i on 

                                                 
94 " Gi ven what  t he j ur y coul d r easonabl y concl ude Dr .  

Rodr i guez knew at  t he t i me t hat  t he Kukl i nski s c l ai m t hat  he 
shoul d have di scussed wi t h t hem t he avai l abi l i t y  of  a CT scan,  
t he j ur y ' s f i ndi ng t hat  Dr .  Rodr i guez was not  negl i gent  on t he 
i nf or med- consent  i ssue must  be uphel d. "   Kukl i nski ,  203 
Wi s.  2d at  334.  

The di ssent  mi sst at es Kukl i nski ' s  hol di ng by c l ai mi ng t he 
case " hol ds t hat  t her e was no r eason t o i nf or m t he pat i ent  of  
t he avai l abi l i t y  of  a CT scan when t he pat i ent  came i nt o t he 
emer gency r oom because t he physi c i an' s i ni t i al  di agnosi s of  Mr .  
Kukl i nski  was t hat  he had a ' mi nor  head i nj ur y. ' "   Di ssent ,  ¶305 
( emphasi s added) .   Kukl i nski ' s  hol di ng was not  di ct at ed by t he 
physi c i an' s i ni t i al  di agnosi s;  i t  was di ct at ed by t he pat i ent ' s 
condi t i on and what  t hat  condi t i on shoul d have ( or  shoul d not  
have)  t r i gger ed i n t he physi c i an' s mi nd.   See al so Mar t i n,  192 
Wi s.  2d at  180- 81 ( " I t  was t hi s condi t i on .  .  .  not  t he 
di agnosi s,  t hat  dr i ves t he dut y t o i nf or m i n t hi s case. " )  
( emphasi s added) .  
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t o know t hat  Jandr e mi ght  have suf f er ed an i schemi c st r oke event  

and t hat  a r easonabl e pat i ent  woul d want  t o know about  a car ot i d 

ul t r asound t hat  mi ght  have det ect ed t he event .  

¶150 The j ur y i n t he pr esent  case and t he j ur y i n Kukl i nski  

r eached di f f er ent  concl usi ons on di f f er ent  f act s.   But  t he 

j ur i es i n t he t wo cases appl i ed t he i dent i cal  l aw:  t he 

r easonabl e pat i ent  st andar d,  whi ch i s not  const r ai ned by t he 

br i ght - l i ne r ul es ur ged by PI C.  

¶151 Agai n,  i t  i s t he pat i ent ' s condi t i on,  not  t he 

physi c i an' s di agnosi s,  t hat  dr i ves t he dut y t o di scl ose.   

Whet her  t he physi c i an had r eached a f i nal  di agnosi s i s  

i r r el evant  t o t he quest i on i n Kukl i nski ,  whi ch was whet her  t he 

physi c i an had enough i nf or mat i on at  a gi ven moment  t o know t hat  

a r easonabl e pat i ent  woul d want  cer t ai n i nf or mat i on di scl osed.  

¶152 PI C does not  per suade us t hat  Kukl i nski  suppor t s i t s 

posi t i on t hat  t he physi c i an' s dut y t o i nf or m shoul d not  at t ach 

unt i l  a di agnosi s has been made.  

F 

¶153 Havi ng det er mi ned t hat  wel l - est abl i shed pr ecedent  i n 

Wi sconsi n suppor t s t he j udgment  of  t he c i r cui t  cour t  af f i r mi ng 

t he j ur y ver di ct  and t hat  t he pr esent  case has not  devi at ed f r om 

pr ecedent  or  gone ast r ay f r om t he t heor et i cal  under pi nni ngs of  

t he r easonabl e pat i ent  st andar d of  i nf or med consent ,  we now t ur n 

t o t he publ i c pol i cy ar gument s advanced by PI C and sever al  

concer ned ami ci .   Many of  t he pol i cy ar gument s have been made i n 

pr i or  cases and ar e ver y f ami l i ar  t o t he cour t .   None war r ant s  
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al t er i ng t he r easonabl e pat i ent  st andar d i n i nf or med consent  

cases.  

( 1)  

¶154 PI C and ami cus asser t ,  as Judge Fi ne asser t ed i n hi s 

concur r ence i n t he cour t  of  appeal s,  t hat  t he cour t  of  appeal s '  

deci s i on makes physi c i ans essent i al l y  st r i ct l y l i abl e when a bad 

r esul t  occur s. 95  As we expl ai ned ear l i er ,  t o t he ext ent  t hat  PI C 

suggest s i nf or med consent  l i abi l i t y  i s  l i t er al l y a f or m of  

st r i ct  l i abi l i t y ,  t he ar gument  i s ent i r el y unf ounded.   I t  i s  

c l ear  f r om Wi s.  St at .  § 448. 30 and t he case l aw t hat  t he scope 

of  t he dut y of  i nf or med consent  i s shaped by obj ect i ve,  

negl i gence- based st andar ds. 96  The l i abi l i t y  t hat  physi c i ans f ace 

i n i nf or med consent  cases i s not  st r i ct ,  i n t heor y or  i n 

pr act i ce. 97   

                                                 
95 See Ami cus Cur i ae Br i ef  of  Dean Heal t h Sys. ,  I nc. ,  

Mar shf i el d Cl i ni c,  & Gunder sen Lut her an Heal t h Sys. ,  I nc.  at  2.   

96 See,  e. g. ,  Bubb,  321 Wi s.  2d 1,  ¶54.  

97 The di ssent  r epeat edl y asser t s t hat  our  hol di ng r esul t s 
i n st r i ct  l i abi l i t y  f or  physi c i ans,  but  does not  expl ai n t he 
basi s f or  t hat  asser t i on.  
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¶155 I f  t he suggest i on i s t hat  t he l i abi l i t y  i s  

" essent i al l y"  st r i ct  l i abi l i t y  because j ur i es '  hi ndsi ght  bi as 

and sympat hy f or  a ser i ousl y s t r i cken pat i ent  i nhi bi t  j ur or s 

f r om f ai t hf ul l y appl y i ng t he r easonabl e pat i ent  st andar d,  we ar e 

st i l l  not  per suaded t hat  a devi at i on f r om est abl i shed pr ecedent  

i s war r ant ed.   The concer n t hat  j ur i es wi l l  al ways f i nd f or  t he 

pl ai nt i f f  i f  a bad r esul t  has come t o f r ui t i on i s not  onl y 

over bl own,  but  al so demonst r at es a mi st r ust  of  j ur i es t hat  

cannot  l ogi cal l y be l i mi t ed t o i nf or med consent  cases.   Cases 

l i ke Kukl i nski  demonst r at e t hat  j ur i es ar e capabl e of  appl y i ng 

t he obj ect i ve st andar d f ai r l y .     

¶156 Wer e we t o al t er  our  doct r i ne out  of  f ear  t hat  j ur i es 

coul d not  be t r ust ed t o f ai t hf ul l y appl y t he l aw,  we woul d need 

t o r econsi der  t he r ol e of  t he j ur y i n al l  negl i gence cases,  and 

i n our  l egal  syst em as a whol e.  

¶157 Ther e ar e,  as we have poi nt ed out  pr evi ousl y,  

l i mi t at i ons on physi c i ans'  l i abi l i t y  i nher ent  i n t he obj ect i ve 

                                                                                                                                                             
The concur r ence si mi l ar l y quest i ons whet her  t hi s opi ni on 

wi l l  " ser ve t o pr event  st r i ct  l i abi l i t y  i n f act  or  per cept i on. "   
Concur r ence,  ¶235.   The concur r ence al so st at es,  however ,  t hat  
" [ i ] t  i s  har d t o di sput e t hat  a r easonabl e per son under  t he 
c i r cumst ances conf r ont i ng Jandr e woul d want  t o know t he 
possi bi l i t y  t hat  he had suf f er ed some ki nd of  st r oke——and t hat  a 
non- i nvasi ve di agnost i c t echni que ( a car ot i d ul t r asound)  was 
avai l abl e at  t he hospi t al  t o conf i r m or  el i mi nat e t hat  
possi bi l i t y . "   Concur r ence,  ¶208 ( emphasi s added) .   We coul d not  
agr ee mor e.   I t  i s  pr eci sel y because a r easonabl e per son i n 
Jandr e' s c i r cumst ances woul d have want ed t he addi t i onal  
i nf or mat i on t hat  l i abi l i t y  under  t he r easonabl e pat i ent  st andar d 
i s appr opr i at e and i s not  st r i ct .   Had Jandr e' s desi r e f or  mor e 
i nf or mat i on or  mor e t est i ng been unr easonabl e,  l i abi l i t y  woul d 
not  f ol l ow.   
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r easonabl e pat i ent  st andar d and expr essl y i ncl uded i n Wi s.  St at .  

§ 448. 30 t hat  pr ot ect  physi c i ans f r om unpr edi ct abl e,  unf ai r  

l i abi l i t y .    

¶158 Fi nal l y,  i t  i s  not ewor t hy t hat  i n Mar t i n,  t he 

physi c i an- def endant  made an essent i al l y  i dent i cal  ar gument ,  

whi ch t he cour t  r ej ect ed.   The physi c i ans i n Mar t i n ar gued t hat  

" i f  physi c i ans can be sued under  [ Wi s.  St at .  § 448. 30]  f or  

f ai l i ng t o i nf or m a pat i ent  [ of  i nf or mat i on r el at i ng t o]  a 

di agnosi s consi der ed but  di scar ded as unl i kel y .  .  .  t he ef f ect  

woul d be t o make physi c i ans guar ant or s of  t hei r  conduct . " 98  Thi s 

ar gument  i s no mor e per suasi ve t oday t han i t  was i n 1995 when 

t he cour t  deci ded t he Mar t i n case.   

( 2)  

¶159 PI C next  ar gues t hat  t he cour t  of  appeal s '  deci s i on 

i nappr opr i at el y shi f t s medi cal  j udgment  f r om t he physi c i an t o 

t he pat i ent ,  usur pi ng t he physi c i an' s r ol e.   I n ot her  wor ds,  PI C 

cont ends t hat  Dr .  Bul l i s ' s dec i s i ons r egar di ng di agnosi s wer e 

" medi cal "  deci s i ons.    

¶160 Thi s ar gument  was squar el y r ej ect ed i n Mar t i n and 

agai n i n Bubb.   I n Mar t i n,  t he cour t  r easoned as f ol l ows:  

[ The doct or ]  f ur t her  ar gues t hat  t hese ar e medi cal  
deci s i ons.   I n essence he st at es,  " Why shoul d we 
i nf or m t he pat i ent  t hat  we don' t  t hi nk we shoul d do 
somet hi ng?"   Thi s mi sses t he ver y poi nt  of  t he 

                                                 
98 Combi ned Cr oss- Pet i t i oner ' s Br i ef ,  Response Br i ef  & 

Appendi x of  Def endant s- Thi r d Par t y Pl ai nt i f f - Respondent s- Cr oss-
Pet i t i oner s,  Br i ef  on Cr oss- Pet i t i on at  26,  Mar t i n v.  Ri char ds,  
192 Wi s.  2d 156,  531 N. W. 2d 70 ( 1995)  ( No.  91- 0016) .  



No.  2008AP1972   

 

61 
 

st at ut e.   When a r easonabl e per son woul d want  t o know,  
t he deci s i on i s not  t he doct or ' s al one t o make.  

.  .  .  .   

I t  may wel l  be a " medi cal  deci s i on"  under  t hese 
ci r cumst ances t o deci de not  t o do a CT scan .  .  .  .   
The st at ut e on i t s f ace says,  however ,  t hat  t he 
pat i ent  has t he r i ght  t o know,  wi t h some except i ons,  
t hat  t her e ar e al t er nat i ves avai l abl e. 99 

¶161 We wer e not  per suaded t hen,  and we ar e not  per suaded 

now,  t hat  t he physi c i an' s dut y of  i nf or med consent  al l ows 

pat i ent s t o usur p t he physi c i an' s r ol e t o make medi cal  

deci s i ons.   Thi s ar gument  f l i es i n t he f ace of  t he pat i ent ' s 

r i ght  t o sel f - det er mi nat i on,  whi ch i s at  t he hear t  of  t he 

i nf or med consent  doct r i ne,  and i s r emi ni scent  of  t he 

pat er nal i st i c " doct or - knows- best "  at t i t ude t hat  t he cour t  has 

l ong r ej ect ed. 100 

( 3)  

¶162 PI C asser t s t hat  af f i r mi ng t he j ur y ver di ct  i mposes an 

undue bur den on physi c i ans,  par t i cul ar l y emer gency r oom 

physi c i ans.   PI C cont ends t hat  " t o avoi d t he r i sk of  l at er  bei ng 

hel d l i abl e Dr .  Bul l i s  woul d have had t o pr ov i de i nf or mat i on 

                                                 
99 Mar t i n,  192 Wi s.  2d at  181.   See al so Bubb,  321 Wi s.  2d 

1,  ¶66 ( quot i ng Mar t i n' s anal ysi s of  t hi s ar gument ) .  

100 See,  e. g. ,  Mar t i n,  192 Wi s.  2d at  181 ( " The doct or  mi ght  
deci de agai nst  t he al t er nat e t r eat ment s or  car e,  he mi ght  t r y t o 
per suade t he pat i ent  agai nst  ut i l i z i ng t hem,  but  he must  i nf or m 
t hem when a r easonabl e per son woul d want  t o know. " ) ;  Scar i a,  68 
Wi s.  2d at  12 ( " Because of  t he pat i ent ' s l ack of  pr of essi onal  
knowl edge,  he cannot  make a r at i onal  r easonabl e j udgment  unl ess 
he has been r easonabl y i nf or med by t he doct or  of  t he i nher ent  
and pot ent i al  r i sks.  .  .  .  The need of  a par t i cul ar  pat i ent  f or  
compet ent  exper t  i nf or mat i on shoul d not  necessar i l y  be l i mi t ed 
t o a sel f - cr eat ed cust om of  t he pr of essi on. " ) .  



No.  2008AP1972   

 

62 
 

about  di agnost i c opt i ons and t r eat ment s f or  al l  of  t he 

condi t i ons i n her  di f f er ent i al  di agnosi s .  .  .  . " 101  

Accor di ngl y,  PI C cont ends t hat  af f i r mi ng t he deci s i on of  t he 

cour t  of  appeal s wi l l  r esul t  i n undul y bur deni ng medi cal  car e 

and wi l l  cause skyr ocket i ng cost s.   PI C si gni f i cant l y mi sst at es 

t he r ami f i cat i ons of  our  deci s i on.    

¶163 The l i mi t at i ons on t he physi c i an' s dut y t o i nf or m t he 

pat i ent  t hat  ar e i mposed by t he r easonabl e pat i ent  st andar d 

f unct i on t o make t he dut y of  i nf or med consent  manageabl e f or  

emer gency r oom physi c i ans,  l i ke Dr .  Bul l i s .   I n Bubb,  t he cour t  

speci f i cal l y addr essed t he ar gument  t hat  t he dut y of  i nf or med 

consent  woul d hol d emer gency r oom physi c i ans t o an unat t ai nabl e 

st andar d because i t  woul d f or ce t hem " t o have speci al i zed 

knowl edge i n many ar eas of  medi ci ne i n whi ch t hey ar e not  

t r ai ned. " 102  The Bubb cour t  poi nt ed t o t he expr ess l i mi t at i ons 

i n t he st at ut e,  par t i cul ar l y Wi s.  St at .  § 448. 30( 1) ,  whi ch 

pr ovi des t hat  a physi c i an i s not  l i abl e f or  f ai l i ng t o di scl ose 

" [ i ] nf or mat i on beyond what  a r easonabl y wel l - qual i f i ed physi c i an 

i n a s i mi l ar  medi cal  c l assi f i cat i on woul d know"  ( emphasi s 

added) . 103  Emer gency r oom physi ci ans ar e not  asked t o have 

speci al i zed knowl edge beyond t hei r  t r ai ni ng.   Thi s l i mi t at i on 

pr ot ect s emer gency r oom physi c i ans f r om bei ng hel d t o a l evel  of  

speci al i zed knowl edge t hat  i s unr eal i st i c.  
                                                 

101 Openi ng Br i ef  & Appendi x of  Phys.  I ns.  Co.  of  Wi s.  & 
Ther ese J.  Bul l i s ,  M. D.  at  35.  

102 Bubb,  321 Wi s.  2d 1,  ¶75.  

103 I d. ,  ¶77.   
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¶164 PI C al so ar gues t hat  emer gency r oom physi c i ans do not  

have t i me t o pr ovi de t he i nf or mat i on r equi r ed by t he cour t  of  

appeal s '  opi ni on t o pat i ent s.   Emer gency r oom physi c i ans ar e not  

asked t o di scuss al l  opt i ons and possi bi l i t i es  wi t h pat i ent s 

whom t hey see br i ef l y.   Negl i gence- based st andar ds t hat  gover n 

i nf or med consent  ar e capabl e of  bei ng appl i ed f ai r l y  acr oss 

di f f er ent  c i r cumst ances and cont ext s.    

¶165 We si mpl y hol d t hat  t her e ar e c i r cumst ances i n whi ch a 

combi nat i on of  f act s may cr eat e a dut y i n an emer gency r oom 

physi c i an t o i nf or m t he pat i ent  about  a di agnost i c opt i on t hat  

addr esses a condi t i on t hat  was el i mi nat ed on t he way t o r eachi ng 

a non- negl i gent  f i nal  di agnosi s.    

¶166 The pol i cy ar gument s PI C advances cl osel y r esembl e 

t hose t hat  t he cour t  consi der ed and r ej ect ed i n Mar t i n.   I n t hat  

case,  t he physi c i an- def endant  ar gued t hat  t he cour t  of  appeal s '  

deci s i on woul d f or ce doct or s t o expl ai n exhaust i ve l i s t s of  

al t er nat i ve di agnost i c t echni ques and t he al t er nat i ve t r eat ment s 

associ at ed wi t h each. 104  The Mar t i n cour t  r ej ect ed t he ar gument .  

¶167 The r easonabl e pat i ent  st andar d does not  r equi r e 

di scl osur e of  al l  i nf or mat i on,  as PI C st at es.   The r easonabl e 

pat i ent  st andar d r equi r es a physi c i an t o i nf or m t he pat i ent  of  

onl y t he i nf or mat i on t hat  a r easonabl e pat i ent  woul d f i nd 

necessar y t o make an i nt el l i gent ,  i nf or med deci s i on r egar di ng 

                                                 
104 See Combi ned Cr oss- Pet i t i oner ' s Br i ef ,  Response Br i ef  & 

Appendi x of  Def endant s- Thi r d Par t y Pl ai nt i f f - Respondent s- Cr oss-
Pet i t i oner s,  Br i ef  on Cr oss- Pet i t i on at  25- 26,  Mar t i n v.  
Ri char ds,  192 Wi s.  2d 156 ( 1995)  ( No.  91- 0016) .  
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t he physi c i an' s r ecommendat i ons.   For  exampl e,  PI C l i s t s sever al  

di agnost i c t echni ques f or  mul t i pl e scl er osi s,  anot her  condi t i on 

t hat  appear ed on Dr .  Bul l i s ' s di f f er ent i al  di agnosi s al ong wi t h 

st r oke and Bel l ' s  pal sy,  and ar gues t hat  i f  i t  t ur ned out  t hat  

Jandr e had mul t i pl e scl er osi s,  Dr .  Bul l i s  woul d be l i abl e f or  

f ai l i ng t o di scuss each of  t hese t est s. 105   

¶168 PI C' s ar gument  mi sst at es how t he r easonabl e pat i ent  

st andar d wor ks t o l i mi t  t he physi c i an' s dut y t o i nf or m t he 

pat i ent .    

¶169 I t  t ook a combi nat i on of  uni que f act s i n t he pr esent  

case t o make t he avai l abi l i t y  of  a car ot i d ul t r asound somet hi ng 

t hat  a r easonabl e pat i ent  woul d need t o know about  i n or der  t o 

make an i nt el l i gent  deci s i on about  hi s heal t h car e:   The 

sympt oms wer e i ndi cat i ve of  a st r oke;  t he r i sks posed by a 

pot ent i al  i schemi c st r oke wer e i mmi nent ,  sudden,  and gr ave;  t he 

met hod Dr .  Bul l i s  chose t o el i mi nat e t he possi bi l i t y  of  an 

i schemi c st r oke l ed t o uncer t ai n r esul t s,  despi t e t he f act  t hat  

i t  was accept ed as a medi cal l y r easonabl e di agnost i c t ool ;  an 

al t er nat i ve met hod of  di agnosi s  ( car ot i d ul t r asound)  was r eadi l y 

avai l abl e and was non- i nvasi ve;  Jandr e' s sympt oms wer e at ypi cal  

of  Bel l ' s  pal sy;  and Dr .  Bul l i s ' s f i nal  di agnosi s,  Bel l ' s  pal sy,  

can be r eached onl y by el i mi nat i ng al l  ot her  possi bi l i t i es.    

¶170 We coul d go on.   The poi nt  i s  t hat  t he physi c i an' s 

dut y t o i nf or m t he pat i ent  depends on t he f act s and 

                                                 
105 The t est s i ncl uded a " spi nal  t ap, "  " var i ous i magi ng 

t echni ques, "  and mor e.   
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c i r cumst ances of  each case.   The quest i on of  br each of  t he 

physi c i an' s dut y t o i nf or m a pat i ent  i s  qui nt essent i al l y  a j ur y  

quest i on.   I f  any of  t he f act s i n t he pr esent  case had been 

di f f er ent ,  t he j ur y mi ght  have f ound t hat  Dr .  Bul l i s  di d not  

br each her  dut y of  i nf or med consent .    

¶171 The t hr ust  of  our  hol di ng i s t hat  t he br i ght  l i ne 

r ul es PI C ur ges ar e i nappr opr i at e.   The speci f i c  f act s of  each 

case must  be exami ned t o det er mi ne t he r easonabl e i nf or mat i onal  

needs of  t he pat i ent .     

¶172 For  t he r easons st at ed,  whi ch ar e as st r ong t oday as 

t hey wer e when t he cour t  deci ded Mar t i n,  we concl ude t hat  PI C' s 

concer ns ar e over st at ed.     

( 4)  

¶173 PI C ar gues t hat  our  deci s i on wi l l  cause heal t h car e 

cost s i n Wi sconsi n t o skyr ocket  because pat i ent s wi l l  demand 

t hat  physi c i ans per f or m ever y concei vabl e di agnost i c t est  and 

doct or s wi l l  f ace i ncr eased l i abi l i t y . 106   One ami cus ar gues 

                                                 
106 Judge Fi ne not ed t hat  t he l i kel y out come i s an i ncr ease 

i n def ensi ve pr ocedur es and " no cei l i ng t o t he al r eady r ocket i ng 
heal t h- car e cost s because of  t he pl et hor a of  unnecessar y t est s  
and pr ocedur es .  .  .  . "   Jandr e,  330 Wi s.  2d 50,  ¶48 ( Fi ne,  J. ,  
concur r i ng) .    
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t hat  " i t  wi l l  f ol l ow t hat  some pat i ent s wi l l  want  ever y 

concei vabl e t est  done whet her  r easonabl e or  not . " 107  

¶174 These st at ement s agai n bet r ay a f undament al  

mi sconcept i on about  how t he r easonabl e pat i ent  st andar d 

oper at es.   Phys i c i ans have no dut y t o pr ovi de i nf or mat i on t o 

pat i ent s about  t est s t hat  woul d not  be mat er i al  t o a r easonabl e 

pat i ent .   The hol di ng i n t he pr esent  case does not  gi ve pat i ent s  

l eave t o r equest  al l  concei vabl e t est s.   Nor  do physi c i ans have 

a dut y t o per f or m t est s t hat  ar e not  medi cal l y r easonabl e.   

¶175 PI C and ami ci  al so wor r y t hat  t he dut y t o i nf or m 

i mposed i n t he pr esent  case wi l l  encour age t he pr act i ce of  

def ensi ve medi ci ne.   Wi t h r espect  t o t hi s concer n,  one schol ar  

not es:  

" Def ensi ve medi ci ne"  has,  i ndeed,  .  .  .  r ar el y [ been]  
def i ned i n any but  t he most  vague and i l l usi ve t er ms.   
I f ,  however ,  " posi t i ve def ensi ve medi ci ne"  i s t aken t o 
i nvol ve t he subj ect i on of  t he pat i ent  t o pr ocedur es 

                                                                                                                                                             
Some comment at or s woul d l i kel y pr edi ct  mor e posi t i ve 

out comes.   See,  e. g. ,  Geor ge D.  Bussey,  Keomaka v.  Zakai b:  The 
Physi c i an’ s Af f i r mat i ve Dut y t o Pr ot ect  Pat i ent  Aut onomy Thr ough 
t he Pr ocess of  I nf or med Consent ,  14 U.  Haw.  L.  Rev.  801,  824 
( 1992)  ( di scussi ng st udi es t hat  showed t hat  i ncr eased di scl osur e 
of t en l ed t o pat i ent  sel ect i on of  t he l east  i nvasi ve,  l east  
expensi ve di agnost i c pr ocedur e avai l abl e wi t h t he same or  
s i mi l ar  chances of  mi sdi agnosi s) ;  Jai me St apl es Ki ng & Benj ami n 
W.  Moul t on,  Ret hi nki ng I nf or med Consent :  The Case f or  Shar ed 
Medi cal  Deci s i on- Maki ng,  32 Am.  J. L.  & Med.  429,  475- 76 ( 2006)  
( suggest i ng t hat  any i ncr eased expense as a r esul t  of  mor e 
pat i ent  i nvol vement  i n medi cal  deci s i on maki ng coul d be of f set  
by cost  savi ngs due t o a r educt i on i n f r i vol ous cl ai ms br ought  
by pat i ent s di ssat i sf i ed wi t h physi c i ans'  poor  communi cat i on) .  

107 Br i ef  Ami cus Cur i ae on Behal f  of  t he Wi s.  Med.  Soc' y,  
I nc. ,  t he Wi s.  Hosp.  Ass' n,  I nc. ,  & t he Wi s.  Chapt er  of  t he Am.  
Col l ege of  Emer gency Physi c i ans,  I nc.  at  9 ( emphasi s added) .  



No.  2008AP1972   

 

67 
 

whi ch ar e not  medi cal l y i ndi cat ed,  i n or der  t o 
f or est al l  adver se l egal  act i on,  t hen a c l ear - headed 
[ under st andi ng of  t he physi c i an' s dut y of  car e]  shows 
t hat  t he adopt i on of  such pr act i ces i s most  i l l -
advi sed f r om t he doct or ' s poi nt  of  v i ew.   Si nce t hi s 
t ype of  def ensi ve medi ci ne i s by def i ni t i on 
super f l uous t o t he pat i ent ' s needs,  t he doct or  f ar  
f r om di schar gi ng hi s l egal  dut y of  car e i s mer el y 
i ncr easi ng t he possi bi l i t y  of  car el ess er r or  and 
t her eby t he possi bi l i t y  of  an act i on f or  medi cal  
negl i gence.   On t he ot her  hand,  i f  t he pr ocedur e i s 
f or  t he pat i ent ' s benef i t ,  i t  cannot  be sai d t o be 
super f l uous and t he doct or  who under t akes i t  i s  mer el y 
compl yi ng wi t h hi s l egal  obl i gat i on t o exer ci se due 
car e and ski l l  i n t he t r eat ment  and di agnosi s of  hi s 
pat i ent s.   " Negat i ve def ensi ve medi ci ne, "  whi ch may be 
sai d t o i nvol ve t he omi ssi on of  medi cal l y i ndi cat ed 
pr ocedur es out  of  a s i mi l ar  sense of  f ear  on t he 
doct or ' s par t ,  i s  equal l y f ool har dy.   I n al l  
j ur i sdi ct i ons i t  has been hel d t hat  any devi at i on f r om 
t he l egal  st andar d of  car e whi ch r esul t s i n damage or  
i nj ur y wi l l  l ead t o l i abi l i t y  i n negl i gence and a 
concomi t ant  obl i gat i on t o compensat e t he pat i ent . 108 

¶176 Thi s opi ni on does not  expand t he dut y of  i nf or med 

consent  i n Wi sconsi n.   I t  s i mpl y appl i es wel l - est abl i shed,  

obj ect i ve,  negl i gence- based pr i nci pl es t o a par t i cul ar  f act  

s i t uat i on.   Pat i ent s ar e not  ent i t l ed t o mor e i nf or mat i on or  

t est s af t er  t hi s opi ni on t han t hey wer e bef or e.   Physi c i ans ar e 

at  no gr eat er  r i sk of  l i abi l i t y  af t er  t hi s opi ni on t han t hey 

wer e bef or e and t her ef or e shoul d f eel  no addi t i onal  pr essur e t o 

pr act i ce def ensi vel y.    

( 5)  

¶177 PI C expr esses a concer n t hat  i f  t he j ur y ver di ct  i s  

af f i r med i n t he pr esent  case,  pr oper  di agnost i c t echni ques wi l l  

                                                 
108 Di et er  Gi esen,  Vi ndi cat i ng t he Pat i ent ' s Ri ght s:  A 

Compar at i ve Per spect i ve,  9 J.  Cont emp.  Heal t h L.  & Pol ' y 273,  
307 ( 1993)  ( emphasi s added,  f oot not es omi t t ed) .   
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be di scour aged and physi c i ans wi l l  have t he " per ver se i ncent i ve"  

t o abandon t he di f f er ent i al  di agnosi s.   Abandoni ng t he 

di f f er ent i al  di agnosi s pr ocess woul d be mi sgui ded.   Li ke many of  

t he pol i cy ar gument s made,  t hi s  one demonst r at es a f undament al  

mi sunder st andi ng of  t he cont our s of  t he physi c i an' s dut y of  

i nf or med consent .    

¶178 The cour t  hel d i n Mar t i n t hat  i t  i s  t he pat i ent ' s 

condi t i on,  not  t he physi c i an' s di agnosi s,  t hat  dr i ves t he scope 

of  t he physi c i an' s dut y t o di scl ose. 109  I n t hat  case,  t he cour t  

det er mi ned t hat  t he di agnosi s di d not  det er mi ne what  i nf or mat i on 

needed t o be shar ed wi t h t he pat i ent .   Si mi l ar l y,  we now make 

cl ear  t hat  a physi c i an does not  cr eat e di scl osur e dut i es by 

mer el y i ncl udi ng a condi t i on i n a di f f er ent i al  di agnosi s.   Nor  

can a physi c i an avoi d di scl osur e dut i es by not  conduct i ng a 

di f f er ent i al  di agnosi s.   The pat i ent ' s condi t i on ( i . e. ,  t he 

pat i ent ' s sympt oms) ,  not  t he di agnosi s,  dr i ves t he dut y t o 

di scl ose.  

¶179 As t he cour t  of  appeal s apt l y not ed i n Kukl i nski ,  a 

physi c i an i s onl y l i abl e f or  f ai l i ng t o di scl ose i nf or mat i on i f  

" he or  she ei t her  had suf f i c i ent  knowl edge about  t he pat i ent ' s 

condi t i on t o t r i gger  t he physi c i an' s awar eness t hat  t he 

i nf or mat i on was r easonabl y necessar y f or  t he pat i ent  .  .  .  t o 

make an i nt el l i gent  deci s i on r egar di ng t he pat i ent ' s medi cal  

car e,  or  shoul d have had t hat  knowl edge. " 110  Combi ni ng t he 

                                                 
109 Mar t i n,  192 Wi s.  2d at  180- 81.  

110 Kukl i nski ,  203 Wi s.  2d at  330.   
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t eachi ngs of  Kukl i nski  and t he t eachi ngs of  Mar t i n makes cl ear  

t hat  an at t empt  t o avoi d l i abi l i t y  by f or egoi ng a di f f er ent i al  

di agnosi s woul d f ai l .    

¶180 The scope of  r equi r ed di scl osur e i s dr i ven by ( 1)  t he 

pat i ent ' s condi t i on,  not  t he physi c i an' s di agnosi s;  and ( 2)  t he 

awar eness a physi c i an has ( or  shoul d have)  based on t he 

pat i ent ' s condi t i on t hat  cer t ai n i nf or mat i on needs t o be 

di scl osed.   Dr .  Bul l i s  was not  negl i gent  because t he wor d 

" st r oke"  appear ed i n her  di f f er ent i al  di agnosi s;  she was 

negl i gent ,  accor di ng t o t he j ur y,  because Jandr e' s condi t i on 

shoul d have t r i gger ed an awar eness on her  par t  t hat  i nf or mat i on 

about  t he avai l abi l i t y  of  a car ot i d ul t r asound woul d be 

i mpor t ant  t o t he pat i ent .   

¶181 Thus,  wer e physi c i ans t o abandon di f f er ent i al  

di agnoses i n an ef f or t  t o avoi d i nf or med consent  l i abi l i t y ,  not  

onl y woul d t hey j eopar di ze t he qual i t y of  t hei r  wor k,  but  t hey 

woul d al so f ai l  t o change t hei r  exposur e t o l i abi l i t y .   

( 6)  

¶182 Bot h her e and i n Mar t i n,  t he physi c i ans ar gued t hat  

" ext endi ng"  t he i nf or med consent  dut y t o i ncl ude al t er nat e modes 

of  di agnosi s unr el at ed t o a non- negl i gent  f i nal  di agnosi s woul d 

unnecessar i l y  i nundat e pat i ent s wi t h mor e i nf or mat i on t han t hey 

can possi bl y manage.   The physi c i ans cont end t hat  i n t hi s way 

t he ver y obj ect i ve of  t he doct r i ne of  i nf or med consent  wi l l  be 

under mi ned.    

¶183 We acknowl edge t hat  gi v i ng t oo much i nf or mat i on t o t he 

pat i ent  has danger s,  but  as i s t he case wi t h so many of  t he 
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pol i cy ar gument s,  t he answer  l i es i n t he l i mi t at i ons i nher ent  t o 

t he obj ect i ve,  negl i gence- based r easonabl e pat i ent  st andar d and 

t he l i mi t at i ons expr essl y wr i t t en i nt o Wi s.  St at .  § 448. 30.   

¶184 The second and f our t h l i mi t at i ons pr ovi ded i n Wi s.  

St at .  § 448. 30 ar e par t i cul ar l y r el evant  t o t hi s concer n:  

physi c i ans need not  di scl ose i nf or mat i on i f  i t  i s  t oo t echni cal  

t o be under st ood by a l ayper son.   Nor  must  physi c i ans di scl ose 

i nf or mat i on r el at i ng t o hi ghl y unl i kel y possi bi l i t i es.   Wi t h 

t hese l i mi t at i ons i n mi nd,  we concl ude t hat  PI C' s concer n t hat  

physi c i ans wi l l  have no choi ce but  t o i nundat e pat i ent s wi t h 

hi ghl y t echni cal  i nf or mat i on has no f or ce.  

( 7)  

¶185 Fi nal l y,  PI C ar gues t hat  t he c i r cui t  cour t ' s  j udgment  

af f i r mi ng t he j ur y ver di ct  and t he cour t  of  appeal s '  deci s i on 

af f i r mi ng t he j udgment  of  t he c i r cui t  cour t  shoul d be r ever sed 

because t hey cr eat e a physi c i an' s dut y of  i nf or med consent  i n 

Wi sconsi n t hat  i s  br oader  t han t hat  r ecogni zed i n any ot her  

st at e.   Ot her  st at es have concl uded t hat  non- negl i gent  di agnosi s  

does not  gi ve r i se t o a physi c i an' s dut y t o i nf or m t he pat i ent  

about  r i sks concer ni ng condi t i ons not  di agnosed.   

¶186 Thi s ar gument  i s unper suasi ve f or  a number  of  r easons.  

¶187 Fi r st ,  even i f  Wi sconsi n' s i nf or med consent  doct r i ne 

i s c l ear l y as uni que as PI C cont ends,  t hat  woul d not ,  i n i t sel f ,  

be a suf f i c i ent  r eason f or  t he cour t  t o al t er  pr i or  pr ecedent  

and r econsi der  t he doct r i ne.    

¶188 Second,  i nf or med consent  i s gover ned i n each st at e by 

uni que st at ut es and case l aw.   I nf or med consent  i n t hi s st at e i s  
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gover ned by Wi s.  St at .  § 448. 30.  Uni f or mi t y among t he st at es i s 

not  r equi r ed,  nor  i s i t  even necessar i l y  desi r abl e.   

¶189 Thi r d,  t hi s cour t  was awar e of  var i at i ons i n t he l aw 

of  t he scope of  i nf or med consent  f r om st at e t o st at e when i t  

deci ded Mar t i n and agai n when i t  deci ded Bubb,  even t hough cases 

f r om ot her  j ur i sdi ct i ons ar e not  expl i c i t l y  c i t ed i n Mar t i n or  

Bubb.   

¶190 The Mar t i n cour t  was appar ent l y awar e of  t he scope of  

t he dut y of  i nf or med consent  i n ot her  st at es. 111  I n Mar t i n,  t he 

cour t  consi der ed an A. L. R.  annot at i on t hat  summar i zed cases 

acr oss t he count r y t hat  appr oached t he i ssue of  a physi c i an' s 

l i abi l i t y  f or  f ai l ur e t o i nf or m t he pat i ent  of  al t er nat i ve modes 

of  di agnosi s. 112       

¶191 I n Bubb,  t he cour t  conf r ont ed t he l aw of  ot her  s t at es 

even mor e di r ect l y.   A br i ef  of  a non- par t y was ent i r el y devot ed 

t o t he ar gument  t hat  " ot her  cour t s have uni f or ml y l i mi t ed t he 

                                                 
111 Sever al  cases ci t ed i n t he br i ef s i n t he pr esent  case 

wer e br ought  t o t he Mar t i n cour t ' s  at t ent i on f or  t he pr oposi t i on 
t hat  r equi r i ng di scl osur e of  r easonabl e and avai l abl e 
al t er nat i ve met hods of  di agnosi s woul d make Wi sconsi n uni que i n 
t er ms of  t he scope of  i t s  l aw of  i nf or med consent .   See,  e. g. ,  
Combi ned Cr oss- Pet i t i oner ' s Br i ef ,  Response Br i ef  & Appendi x of  
Def endant s- Thi r d Par t y Pl ai nt i f f - Respondent s- Cr oss- Pet i t i oner s,  
Br i ef  on Cr oss- Pet i t i on at  25- 26,  Mar t i n v.  Ri char ds,  192 
Wi s.  2d 156 ( 1995)  ( No.  91- 0016)  ( r ef er r i ng t o Bays v.  St .  Lukes 
Hosp. ,  825 P. 2d 319 ( Wash.  Ct .  App.  1992) ;  Pr at t  v.  Uni v.  of  
Mi nn.  Af f i l i at ed Hosps.  & Cl i ni cs,  414 N. W. 2d 399 ( Mi nn.  1987) ) .  

112 See Mar t i n,  192 Wi s.  2d at  175- 76 ( c i t i ng John H.  
Der r i ck,  Annot at i on,  Medi cal  Mal pr act i ce:  Li abi l i t y  f or  Fai l ur e 
of  Physi c i an To I nf or m Pat i ent  of  Al t er nat i ve Modes of  Di agnosi s 
or  Tr eat ment ,  38 A. L. R.  4t h 900,  904- 06 ( 1985) ) .   
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dut y t o pr ovi de i nf or med consent  t o t r eat ment  and pr ocedur e 

opt i ons cal l ed f or  by t he condi t i on di agnosed. " 113   

¶192 The pr esent  case,  as we have expl ai ned pr evi ousl y,  

does not  mar k an expansi on of  Wi sconsi n' s i nf or med consent  

doct r i ne.   The scope of  a physi c i an' s dut y of  i nf or med consent  

has l ong been det er mi ned,  on a case- by- case basi s,  usi ng t he 

obj ect i ve,  negl i gence- based r easonabl e pat i ent  st andar d. 114  The 

pr esent  case i s s i mpl y an appl i cat i on of  t hese pr e- exi st i ng 

pr i nci pl es t o a case wi t h ver y s i mi l ar  f act s.   Thus,  t he cour t  

t oday i s no mor e per suaded by t he char ge t hat  i t s hol di ng 

devi at es f r om hol di ngs acr oss t he nat i on t han i t  was 16 year s 

ago when i t  deci ded Mar t i n or  t wo year s ago when i t  deci ded 

Bubb.  

¶193 Four t h and f i nal l y,  t he l aw i n ot her  st at es does not  

appear  t o be as uni f or m or  c l ear  as PI C cont ends.   Some st at es,  

l i ke Col or ado,  endor se a l ess r obust  concept  of  i nf or med consent  

t han Wi sconsi n.    

                                                 
113 Br i ef  of  Physi ci ans I ns.  Co.  of  Wi s.  as Ami cus Cur i ae 

Suppor t i ng Respondent s at  1,  Bubb v.  Br usky,  2009 WI  91,  321 
Wi s.  2d 1,  768 N. W. 2d 903 ( No.  2007AP619) .    

PI C' s ami cus br i ef  i n Bubb br ought  t he f ol l owi ng cases,  
al so c i t ed i n i t s br i ef  her e,  t o t he cour t ' s  at t ent i on when i t  
ar gued t hat  r ever sal  of  t he cour t  of  appeal s '  af f i r mance of  t he 
c i r cui t  cour t ' s  di smi ssal  of  t he i nf or med consent  c l ai ms i n t hat  
case woul d make Wi sconsi n' s i nf or med consent  l aw an " out l i er "   
wi t h r espect  t o ot her  st at es'  l aw on t he subj ect :   Hal l  v.  
Fr ankel ,  190 P. 3d 852 ( Col o.  Ct .  App.  2008) ;  Roukounaki s v.  
Messer ,  826 N. E. 2d 777 ( Mass.  App.  Ct .  2005) ;  and Li nqui t o v.  
Si egel ,  850 A. 2d 537 ( N. J.  Super .  Ct .  App.  Di v.  2004) .   

114 See,  e. g. ,  Scar i a,  68 Wi s.  2d at  12- 13.  
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¶194 I n Hal l  v.  Fr ankel ,  190 P. 3d 852 ( Col o.  App.  2008) ,  

t he Col or ado Cour t  of  Appeal s descr i bed t he pi vot al  quest i on as 

" whet her  a physi c i an can be hel d l i abl e on an i nf or med consent  

t heor y when t he i nj ur y ar i ses f r om t he physi c i an' s mi sdi agnosi s 

of  t he condi t i on and f ai l ur e t o i nf or m t he pat i ent  t hat  f ur t her  

di agnost i c t est s  coul d be per f or med,  whi ch t est s t he physi c i an 

has concl uded ar e not  medi cal l y i ndi cat ed. " 115  The cour t  

concl uded t hat  " a physi c i an does not  have t he dut y t o di scl ose 

t he r i sk of  an er r or  i n di agnosi s or  t o di scl ose t he 

avai l abi l i t y  of  di agnost i c and t r eat ment  pr ocedur es he or  she 

has concl uded ar e not  medi cal l y i ndi cat ed.   Er r or s of  t hi s sor t  

ar e cover ed adequat el y by c l ai ms of  negl i gence. " 116  

¶195 The Col or ado cour t  di st i ngui shed our  Mar t i n case,  

sayi ng t hat  t he Wi sconsi n cour t  was i nt er pr et i ng a st at ut e t hat  

codi f i ed t he st at e' s i nf or med consent  doct r i ne as r equi r i ng t hat  

" ' [ a] ny physi c i an who t r eat s a pat i ent  shal l  i nf or m t he pat i ent  

about  t he avai l abi l i t y  of  al l  al t er nat e,  v i abl e medi cal  modes of  

t r eat ment  and about  t he benef i t s and r i sks of  t hese 

t r eat ment s. ' " 117  The Col or ado cour t  concl uded t hat  " Col or ado 

st at ut es and l aw do not  r ecogni ze such a dut y" . 118  

¶196 Ot her  st at e cour t s ar e not  as c l ear l y i nconsi st ent  

wi t h t he pr esent  case as PI C wi shes us t o bel i eve.   For  exampl e,  

                                                 
115 Hal l  v.  Fr ankel ,  190 P. 3d 852,  864- 65 ( Col o.  App.  2008) .  

116 I d.  at  865.  

117 I d.  

118 I d.  
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i n Gat es v.  Jensen,  595 P. 2d 919 ( Wash.  1979) ,  t he physi c i an 

di agnosed t he pr obl em as eye i r r i t at i on f r om cont act  l enses but  

coul d not  r ul e out  gl aucoma.   The physi c i an never  t ol d t he 

pat i ent  about  t he possi bi l i t y  of  gl aucoma or  about  addi t i onal  

i nexpensi ve t est s f or  gl aucoma.   Under  t hose f act s t he 

Washi ngt on cour t  al l owed an i nf or med consent  sui t  t o cont i nue. 119   

¶197 Our  hol di ng t oday does not  depend on a det ai l ed 

anal ysi s of  t he l aw of  ot her  st at es.   A 50- st at e sur vey i s not  

necessar y.   Whet her  Wi sconsi n l aw r epr esent s a maj or i t y v i ew or  

a mi nor i t y v i ew,  we ar e sat i sf i ed t hat  our  i nf or med consent  

doct r i ne i s coher ent  and sound.   We ar e not  per suaded t o al t er  

t he r easonabl e pat i ent  st andar d by anal ysi s of  t he l aw of  ot her  

st at es.  

*  *  *  *  

¶198 I n concl usi on,  we af f i r m t he dec i s i on of  t he cour t  of  

appeal s by appl yi ng t he r easonabl e pat i ent  st andar d ( somet i mes 

r ef er r ed t o as t he " pr udent  pat i ent "  st andar d) ,  whi ch Wi sconsi n 

has expl i c i t l y  f ol l owed i n i nf or med consent  cases si nce at  l east  

1975. 120  The doct r i ne of  st ar e deci s i s gover ns t he pr esent  case.    

¶199 Under  t he r easonabl e pat i ent  st andar d,  " Wi sconsi n l aw 

' r equi r es t hat  a physi c i an di scl ose i nf or mat i on necessar y f or  a 

                                                 
119 The cur r ent  st at e of  i nf or med consent  l aw i n Washi ngt on 

i s not  c l ear .   Gat es v.  Jensen,  595 P. 2d 919 ( Wash.  1979) ,  has 
not  be over t ur ned.   But  see,  e. g. ,  Keogan v.  Hol y Fami l y Hosp. ,  
622 P. 2d 1246 ( Wash.  1980) ;  Gust av v.  Seat t l e Ur ol ogi cal  
Assocs. ,  954 P. 2d 319 ( Wash.  Ct .  App.  1998) .    

120 See Scar i a v.  St .  Paul  Fi r e & Mar i ne I ns.  Co. ,  68 
Wi s.  2d 1,  227 N. W. 2d 647 ( 1975) .   
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r easonabl e per son t o make an i nt el l i gent  deci s i on wi t h r espect  

t o t he choi ces of  t r eat ment  or  di agnosi s. ' " 121  The r easonabl e 

pat i ent  st andar d r equi r ement  of  di scl osur e " i s  r oot ed i n t he 

f act s and ci r cumst ances of  t he par t i cul ar  case i n whi ch i t  

ar i ses. " 122  The br i ght - l i ne r ul e PI C ur ges i s i ncompat i bl e wi t h 

t he r easonabl e pat i ent  st andar d adopt ed by t he l egi s l at ur e i n 

Wi s.  St at .  § 448. 30 and expl ai ned i n case l aw.       

¶200 " [ T] he i nf or med consent  st andar d .  .  .  [ i ] s  an 

obj ect i ve st andar d based on negl i gence pr i nci pl es such as 

r easonabl eness .  .  .  . " 123  Thus,  t he physi c i an' s " dut y t o i nf or m 

i s not  boundl ess. " 124   

¶201 Appl y i ng t he r easonabl e pat i ent  st andar d t o t he f act s  

and ci r cumst ances of  t he pr esent  case i nvol v i ng a non- negl i gent  

di agnosi s of  Bel l ' s  pal sy,  we concl ude t hat  t he c i r cui t  cour t  

coul d not  det er mi ne,  as a mat t er  of  l aw,  t hat  t he physi c i an had 

no dut y t o i nf or m t he pat i ent  of  t he possi bi l i t y  t hat  t he cause 

of  hi s sympt oms mi ght  be a bl ocked ar t er y,  whi ch posed i mmi nent ,  

l i f e- t hr eat eni ng r i sks,  and of  t he avai l abi l i t y  of  al t er nat i ve,  

non- i nvasi ve means of  r ul i ng out  or  conf i r mi ng t he sour ce of  hi s 

sympt oms.  

                                                 
121 Kukl i nski ,  203 Wi s.  2d at  329 ( quot i ng Mar t i n,  192 

Wi s.  2d at  175) .   See al so Bubb,  321 Wi s.  2d 1,  ¶62.  

122 Johnson,  199 Wi s.  2d at  639.  

123 Bubb,  321 Wi s.  2d 1,  ¶54 ( c i t i ng Scar i a,  68 Wi s.  2d at  
11) .  

124 I d. ,  ¶54 ( c i t i ng Scar i a,  68 Wi s.  2d at  11) .   
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By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.
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¶202 DAVI D T.  PROSSER,  J.    (concurring).  Thi s case has 

i mpor t ant  r ami f i cat i ons f or  t he pr act i ce of  medi ci ne i n 

Wi sconsi n.   The f act s ar e not  di f f i cul t  t o under st and,  but  t he 

" dut i es"  t hat  ar i se f r om t hose f act s ( and t he way t hose dut i es 

ar e anal yzed and st at ed)  pr esent  cr i t i cal  pol i cy  quest i ons f or  

t he cour t  and soci et y.   I  concur  i n t he deci s i on t o af f i r m t he 

cour t  of  appeal s and t he ci r cui t  cour t ,  but  I  am unabl e t o j oi n 

t he l ead opi ni on.  

BACKGROUND 

¶203 On June 13,  2003,  Thomas W.  Jandr e ( Jandr e) ,  t hen 48,  

was wor ki ng as a heavy equi pment  oper at or  f or  a 

const r uct i on/ excavat i on company.   On hi s way t o a j ob s i t e,  he 

dr ank some cof f ee and i t  came out  t hr ough hi s nose.   He began t o 

dr ool ,  hi s speech was sl ur r ed,  and t he l ef t  s i de of  hi s f ace was 

dr oopi ng.   He was unst eady,  di zzy,  and hi s l egs f el t  weak.   Co-

wor ker s t r anspor t ed Jandr e t o St .  Joseph' s Hospi t al  i n West  Bend 

wher e he had t r oubl e wal k i ng up t he cur b and needed hel p t o get  

t o t he emer gency r oom.   The obser vat i ons of  Jandr e' s co- wor ker s 

and of  an emer gency r oom nur se wer e r ecor ded i n Jandr e' s char t .  

¶204 The emer gency r oom physi c i an was Dr .  Ther ese Bul l i s .   

As car ef ul l y expl ai ned by t he l ead opi ni on,  Dr .  Bul l i s  exami ned 

Jandr e and t ook appr opr i at e st eps t o come t o a di f f er ent i al  

di agnosi s i ncl udi ng " Bel l ' s  Pal sy,  st r oke,  TI A [ t r ansi ent  

i schemi c at t ack] ,  al l  of  t hose st r oke syndr omes i ncl udi ng 

i schemi c as wel l  as hemor r hagi c,  t umor s,  syndr omes l i ke——t hi ngs 

l i ke Gui l l ai n- Bar r e,  MS [ mul t i pl e scl er osi s] ,  and mul t i pl e ot her  

t hi ngs l i ke t hat . "   Lead op. ,  ¶41.  
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¶205 The l ead opi ni on descr i bes t he di f f er ent  possi bl e 

causes l i s t ed i n t he di f f er ent i al  di agnosi s and expl ai ns what  

Dr .  Bul l i s  di d and di d not  do t o r each a f i nal  di agnosi s.   Lead 

op. ,  ¶¶42- 49.  

¶206 A par al l el  di scussi on i s pr ovi ded by t he cour t  of  

appeal s:  

Dr .  Bul l i s  t est i f i ed t hat  she obser ved l ef t - s i de 
f aci al  weakness and mi l d s l ur r ed speech.   She made a 
di f f er ent i al  di agnosi s——whi ch she t est i f i ed was a 
" l i s t "  of  what  she was " eval uat i ng t he pat i ent  f or " ——
of  some ki nd of  st r oke or  Bel l ' s  pal sy.  

 The t est i mony at  t r i al  est abl i shed t hat  t her e ar e 
t wo t ypes of  st r oke:  ( 1)  i schemi c,  dur i ng whi ch t he 
bl ood suppl y t o t he br ai n i s cut  of f ,  most  commonl y 
due t o bl ockage i n t he car ot i d ar t er y i n t he neck,  and 
( 2)  hemor r hagi c,  dur i ng whi ch t her e i s bl eedi ng i n t he 
t i ssue of  t he br ai n.   Ther e ar e al so t wo t ypes of  
t empor ar y bl ockages,  or  " mi ni - st r okes, "  a t r ansi ent  
i schemi c acci dent  ( " TI A" )  and a r ever si bl e i schemi c 
neur ol ogi cal  def i c i t  ( " RI ND" ) ,  bot h of  whi ch ar e 
war ni ng si gns of  a " f ul l  bl own"  st r oke,  whi ch can 
cause deat h or  per manent  i nj ur y.   A TI A i s t empor ar y 
and does not  usual l y r esul t  i n l ong t er m damage.   A 
RI ND i s s i mi l ar  t o a TI A but  l ast s mor e t han t went y-
f our  hour s.   Dr .  Bul l i s  or der ed a CT scan f or  Jandr e,  
whi ch can det er mi ne whet her  a pat i ent  suf f er ed f r om a 
hemor r hagi c st r oke,  a br ai n bl eed or  a t umor .   The 
r esul t s of  t he CT scan wer e nor mal .   Dr .  Bul l i s  
conceded t hat  t he CT scan woul d not  det ect  an i schemi c 
st r oke.   Al t hough t her e i s a t est  t o det er mi ne whet her  
a pat i ent  suf f er ed an i schemi c st r oke——a car ot i d 
ul t r asound,  whi ch was avai l abl e at  St .  Joseph' s 
Hospi t al ——Dr .  Bul l i s  di d not  or der  one.  

 The t r i al  t est i mony al so est abl i shed t hat  Bel l ' s  
pal sy i s an i nf l ammat i on of  t he sevent h cr ani al  ner ve,  
whi ch i s r esponsi bl e f or  f aci al  movement .   I t  i s  not  
l i f e- t hr eat eni ng,  and t he maj or i t y of  peopl e who 
suf f er  f r om Bel l ' s  pal sy r ecover  af t er  sever al  weeks 
or  mont hs wi t hout  any f ur t her  sympt oms.   Ther e i s no 
t est  f or  Bel l ' s  pal sy.   I t  i s  di agnosed by r ul i ng out  
ever yt hi ng el se.  
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Jandr e v.  Physi c i ans I ns.  Co.  of  Wi s. ,  2010 WI  App 136,  ¶¶6- 8,  

330 Wi s.  2d 50,  792 N. W. 2d 558.  

 ¶207 By or der i ng a CT scan,  Dr .  Bul l i s  el i mi nat ed 

hemor r hagi c st r oke and br ai n t umor  as possi bl e causes of  

Jandr e' s di st r essed condi t i on.   Lead op. ,  ¶43.   By l i s t eni ng t o 

Jandr e' s car ot i d ar t er i es wi t h a st et hoscope,  she may have 

r educed t he odds t hat  an i schemi c st r oke event  shoul d be her  

f i nal  di agnosi s.   See i d. ,  ¶¶44- 45.   However ,  nei t her  of  t hese 

pr ocedur es coul d est abl i sh t hat  Jandr e was suf f er i ng f r om Bel l ' s  

pal sy,  or  el i mi nat e t he possi bi l i t y  t hat  he had suf f er ed an 

i schemi c st r oke event .   Under  t he c i r cumst ances,  i n set t l i ng on 

Bel l ' s  pal sy as her  f i nal  di agnosi s,  t he emer gency r oom 

physi c i an f ai l ed t o el i mi nat e a f ar  mor e ser i ous possi bl e cause 

of  Jandr e' s condi t i on.  

¶208 I t  i s  har d t o di sput e t hat  a r easonabl e per son under  

t he c i r cumst ances conf r ont i ng Jandr e woul d want  t o know t he 

possi bi l i t y  t hat  he had suf f er ed some ki nd of  st r oke——and t hat  a 

non- i nvasi ve di agnost i c t echni que ( a car ot i d ul t r asound)  was 

avai l abl e at  t he hospi t al  t o conf i r m or  el i mi nat e t hat  

possi bi l i t y .   I t  al so i s har d t o i magi ne a physi c i an pr ovi di ng 

t hi s expl anat i on t o a pat i ent  and t hen not  r ecommendi ng t he 

car ot i d ul t r asound pr ocedur e.  

¶209 The i nf or med consent  st at ut e r eads i n par t :  " Any 

physi c i an who t r eat s a pat i ent  shal l  i nf or m t he pat i ent  about  

t he avai l abi l i t y  of  al l  al t er nat e,  v i abl e medi cal  modes of  

t r eat ment  and about  t he benef i t s and r i sks of  t hose t r eat ment s. "   

Wi s.  St at .  § 448. 30.   The st at ut e was i nt er pr et ed by t hi s cour t  
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i n Mar t i n v.  Ri char ds,  192 Wi s.  2d 156,  176,  531 N. W. 2d 70 

( 1995) ,  as f ol l ows:  

 The appl i cabl e st at ut or y st andar d i n i nf or med 
consent  cases i n Wi sconsi n whi ch i s expl i c i t l y  st at ed 
i n Scar i a [ v.  St .  Paul  Fi r e & Mar i ne I ns.  Co. ,  68 
Wi s.  2d 1,  227 N. W. 2d 647 ( 1975) ]  and subsequent l y 
codi f i ed i n sec.  448. 30,  St at s. ,  i s  t hi s:  gi ven t he 
ci r cumst ances of  t he case,  what  woul d a r easonabl e 
per son i n t he pat i ent ' s posi t i on want  t o know i n or der  
t o make an i nt el l i gent  deci s i on wi t h r espect  t o t he 
choi ces of  t r eat ment  or  di agnosi s? 

I d.  ( emphasi s added) .  

 ¶210 The Mar t i n case r epeat edl y r ef er r ed t o di agnosi s as 

wel l  as t r eat ment .   That  i s why t hi s cour t  i n Bubb v.  Br usky,  

2009 WI  91,  ¶3,  321 Wi s.  2d 1,  768 N. W. 2d 903,  concl uded t hat  

" Wi s.  St at .  § 448. 30 r equi r es any physi c i an who t r eat s a pat i ent  

t o i nf or m t he pat i ent  about  t he avai l abi l i t y  of  al l  al t er nat e,  

v i abl e medi cal  modes of  t r eat ment ,  i ncl udi ng di agnosi s,  as wel l  

as t he benef i t s and r i sks of  such t r eat ment s. "   I d.  ( emphasi s 

added) .  

 ¶211 I n 2001,  l ong bef or e Bubb was deci ded by t hi s cour t ,  

t he Wi sconsi n Ci v i l  Jur y I nst r uct i ons Commi t t ee pr oduced an 

i nst r uct i on ( Wi s JI ——Ci vi l  1023. 2,  Pr of essi onal  Negl i gence:  

Medi cal :  I nf or med Consent )  whi ch r ead i n par t :  

 A doct or  has t he dut y t o pr ovi de ( hi s)  ( her )  
pat i ent  wi t h i nf or mat i on necessar y t o enabl e t he 
pat i ent  t o make an i nf or med deci s i on about  a 
( di agnost i c)  ( t r eat ment )  ( pr ocedur e)  and al t er nat i ve 
choi ces of  ( di agnost i c)  ( t r eat ment s)  ( pr ocedur es) .   I f  
t he doct or  f ai l s  t o per f or m t hi s dut y,  ( he)  ( she)  i s 
negl i gent .  

 To meet  t hi s dut y t o i nf or m ( hi s)  ( her )  pat i ent ,  
t he doct or  must  pr ovi de ( hi s)  ( her )  pat i ent  wi t h t he 
i nf or mat i on a r easonabl e per son i n t he pat i ent ' s 
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posi t i on woul d r egar d as s i gni f i cant  when deci di ng t o 
accept  or  r ej ect  ( a)  ( t he)  medi cal  ( di agnost i c)  
( t r eat ment )  (  pr ocedur e) .   I n answer i ng t hi s quest i on,  
you shoul d det er mi ne what  a r easonabl e per son i n t he 
pat i ent ' s posi t i on woul d want  t o know i n consent i ng t o 
or  r ej ect i ng a medi cal  ( di agnost i c)  ( t r eat ment )  
( pr ocedur e) .  

 The doct or  must  i nf or m t he pat i ent  whet her  ( a)  
( t he)  ( di agnost i c)  ( t r eat ment )  ( pr ocedur e)  i s 
or di nar i l y  per f or med i n t he c i r cumst ances conf r ont i ng 
t he pat i ent ,  whet her  al t er nat e ( t r eat ment s)  
( pr ocedur es)  appr oved by t he medi cal  pr of essi on ar e 
avai l abl e,  what  t he out l ook i s f or  success or  f ai l ur e 
of  each al t er nat e ( t r eat ment )  ( pr ocedur e) ,  and t he 
benef i t s and r i sks i nher ent  i n each al t er nat e 
( t r eat ment )  ( pr ocedur e) .  

 .  .  .  .   

 [ I f  ( doct or )  of f er s t o you an expl anat i on as t o 
why ( he)  ( she)  di d not  pr ovi de i nf or mat i on t o 
( pl ai nt i f f ) ,  and i f  t hi s expl anat i on sat i sf i es you 
t hat  a r easonabl e per son i n ( pl ai nt i f f ) ' s  posi t i on 
woul d not  have want ed t o know t hat  i nf or mat i on,  t hen 
( doct or )  was not  negl i gent . ]  

Wi s JI ——Ci vi l  1023. 2 c l ear l y i ncl udes di agnosi s i n i t s 

f or mul at i on.  

 ¶212 The ci r cui t  cour t  f ai t hf ul l y f ol l owed t hi s i nst r uct i on 

i n t he pr esent  case.   Ther eaf t er ,  t he j ur y r et ur ned a ver di ct  i n 

f avor  of  t he Jandr es on t he i nf or med consent  c l ai m.  

DI SCUSSI ON 

¶213 " Appel l at e cour t s i n Wi sconsi n wi l l  sust ai n a j ur y 

ver di ct  i f  t her e i s any cr edi bl e evi dence t o suppor t  i t . "   

Mor den v.  Cont ' l  AG,  2000 WI  51,  ¶38,  235 Wi s.  2d 325,  611 

N. W. 2d 659.   " [ I ] f  t her e i s any cr edi bl e evi dence,  under  any 

r easonabl e v i ew,  t hat  l eads t o an i nf er ence suppor t i ng t he 

j ur y ' s f i ndi ng,  we wi l l  not  over t ur n t hat  f i ndi ng. "   I d.   We 

wi l l  " sear ch t he r ecor d f or  cr edi bl e evi dence t hat  sust ai ns t he 
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j ur y ' s ver di ct ,  not  f or  evi dence t o suppor t  a ver di ct  t hat  t he 

j ur y coul d have r eached but  di d not . "   I d. ,  ¶39.   We wi l l  uphol d 

t he j ur y ' s ver di ct  even t hough t he evi dence i s cont r adi ct ed and 

t he cont r adi ct or y evi dence i s st r onger  and mor e convi nci ng t o us 

t han t he evi dence t hat  suppor t s t he ver di ct .   I d. ;  Wei ss v.  

Uni t ed Fi r e & Cas.  Co. ,  197 Wi s.  2d 365,  390,  541 N. W. 2d 753 

( 1995) .  

¶214 I n t hi s case,  t her e i s ampl e evi dence t o suppor t  t he 

ver di ct .   To r ever se t he deci s i on of  t he cour t  of  appeal s woul d 

r equi r e us t o over r ul e or  wi t hdr aw l anguage f r om past  cases and 

change t he l aw.   Such act i on i s not  war r ant ed on t he f act s  

pr esent ed.  

¶215 Havi ng det er mi ned t hat  t hi s cour t  shoul d af f i r m t he 

deci s i on of  t he cour t  of  appeal s,  I  nonet hel ess acknowl edge t hat  

I  shar e some of  t he concer ns ar t i cul at ed by Just i ce Roggensack 

i n her  di ssent  and by Judge Ral ph Adam Fi ne i n hi s concur r i ng 

opi ni on i n t he cour t  of  appeal s.   Jandr e,  330 Wi s.  2d 50,  ¶¶44-

49 ( Fi ne,  J. ,  concur r i ng) .   These concer ns ar e t hat  t he l aw of  

i nf or med consent  i s bei ng expanded beyond i t s or i gi nal  scope and 

pur pose,  wi t h pr of ound consequences f or  t he pr act i ce of  

medi ci ne.  

A 

¶216 Ther e has been a dr amat i c evol ut i on i n i nf or med 

consent  t heor y i n t he l ast  hal f - cent ur y.   Thi s hi st or y i s 

br i ef l y chr oni c l ed i n Mar t i n,  192 Wi s.  2d at  169- 76.   See al so 

Bubb,  321 Wi s.  2d 1,  ¶¶47- 56.  
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¶217 I ni t i al l y ,  " i nf or med consent  was based upon t he t or t  

of  bat t er y.   When a pat i ent  f ai l ed t o aut hor i ze t r eat ment  or  

consent ed t o one f or m of  t r eat ment  and t he physi c i an per f or med a 

subst ant i al l y  di f f er ent  t r eat ment ,  t he pat i ent  had a cause of  

act i on f or  bat t er y. "   Mar t i n,  192 Wi s.  2d at  170.  

¶218 Over  t i me,  " t he basi s f or  l i abi l i t y  i n i nf or med 

consent  cases changed t o a negl i gence t heor y of  l i abi l i t y :  a 

physi c i an' s f ai l ur e t o obt ai n a pat i ent ' s i nf or med consent  i s a 

br each of  a pr of essi onal l y- def i ned dut y t o t r eat  a pat i ent  wi t h 

due car e. "   I d. ,  at  171.  

¶219 Ther e ar e sever al  key wor ds and phr ases i n t he above-

quot ed sent ence:  ( 1)  " negl i gence, "  ( 2)  " i nf or med consent , "  ( 3)  

" pr of essi onal l y- def i ned dut y, "  and ( 4)  " t r eat . "    

¶220 " Negl i gence"  and " pr of essi onal l y- def i ned dut y"  ar e 

c l osel y l i nked i n t he t r adi t i onal  medi cal  mal pr act i ce case.   A 

physi c i an i s r equi r ed t o conf or m t o t he accept ed st andar d of  

r easonabl e car e.   The cour t  has st at ed t hat  a qual i f i ed medi cal  

pr act i t i oner ,  " be he a gener al  pr act i t i oner  or  a speci al i st ,  

shoul d be subj ect  t o l i abi l i t y  i n an act i on f or  negl i gence i f  he 

f ai l s  t o exer ci se t hat  degr ee of  car e and ski l l  whi ch i s 

exer ci sed by t he aver age pr act i t i oner  i n t he c l ass t o whi ch he 

bel ongs,  act i ng i n t he same or  s i mi l ar  c i r cumst ances. "   Shi er  v.  

Fr eedman,  58 Wi s.  2d 269,  283- 84,  206 N. W. 2d 166 ( 1973) .   

¶221 Si gni f i cant l y,  exper t  t est i mony i s al most  al ways 

needed t o suppor t  a f i ndi ng of  negl i gence i n a medi cal  

mal pr act i ce case.   Kuehnemann v.  Boyd,  193 Wi s.  588,  592,  214 

N. W.  326 ( 1927) ,  over r ul ed i n par t  on ot her  gr ounds by Fehr man 
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v.  Smi r l ,  20 Wi s.  2d 1,  121 N. W. 2d 251 ( 1963) .   " Wi t hout  such 

t est i mony t he j ur y has no st andar d whi ch enabl es i t  t o det er mi ne 

whet her  t he def endant  f ai l ed t o exer ci se t he degr ee of  car e and 

ski l l  r equi r ed of  hi m. "   I d. ;  Fr ancoi s v.  Mokr ohi sky,  67 

Wi s.  2d 196,  197- 98,  226 N. W. 2d 470 ( 1975) ;  Zi nt ek v.  Per chi k,  

163 Wi s.  2d 439,  455,  471 N. W. 2d 522 ( Ct .  App.  1991) .  

¶222 The " negl i gence"  st andar d i n i nf or med consent  cases i n 

Wi sconsi n i s ver y di f f er ent .   The physi c i an' s " dut y"  i s not  

def i ned by pr of essi onal s;  i t  i s  def i ned by a j ur y det er mi nat i on 

of  what  a r easonabl e per son i n t he pat i ent ' s posi t i on woul d want  

t o know.    The r ol e of  exper t  t est i mony i n t hi s exer ci se i s not  

c l ear . 1 

¶223 I n t he l andmar k case of  Cant er bur y v.  Spence,  464 F. 2d 

772 ( D. C.  Ci r .  1972) ,  whi ch has of t en been l auded by t hi s cour t ,  

t he need f or  exper t  t est i mony i n i nf or med consent  was addr essed 

as f ol l ows:  

 The gui di ng consi der at i on our  deci s i ons 
di st i l l ,  .  .  .  i s  t hat  medi cal  f act s ar e f or  medi cal  
exper t s and ot her  f act s ar e f or  any wi t nesses——exper t  
or  not ——havi ng suf f i c i ent  knowl edge and capaci t y t o 
t est i f y t o t hem.   I t  i s  evi dent  t hat  many of  t he 
i ssues t ypi cal l y i nvol ved i n nondi scl osur e cases do 

                                                 
1 I n t hi s case,  t he pl ai nt i f f ' s  s t andar d of  car e exper t ,  Dr .  

Zun,  t est i f i ed r egar di ng t he al t er nat e di agnost i c pr ocedur es Dr .  
Bul l i s  ought  t o have di scussed wi t h Jandr e under  Wi sconsi n' s 
i nf or med consent  st at ut e.   Even under  t he Cant er bur y deci s i on,  
di scussed i nf r a,  exper t  t est i mony woul d seem t o be r equi r ed i n 
cases wher e an i ndi v i dual  was i nj ur ed because he or  she was not  
i nf or med of  an al t er nat e di agnost i c pr ocedur e,  whi ch woul d have 
di scover ed t he t r ue i l l ness t hat  was af f ect i ng t he pat i ent .   The 
r ol es of  al t er nat e di agnost i c pr ocedur es t o assess a gi ven 
condi t i on woul d seem t o be medi cal  f act s beyond t he 
compr ehensi on of  l ay j ur or s.   Cant er bur y v.  Spence,  464 F. 2d 772 
( D. C.  Ci r .  1972) .  
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not  r esi de pecul i ar l y wi t hi n t he medi cal  domai n.   Lay 
wi t ness t est i mony can compet ent l y est abl i sh a 
physi c i an' s f ai l ur e t o di scl ose par t i cul ar  r i sk 
i nf or mat i on,  t he pat i ent ' s l ack of  knowl edge of  t he 
r i sk,  and t he adver se consequences f ol l owi ng t he 
t r eat ment .   Exper t s ar e unnecessar y t o a showi ng of  
t he mat er i al i t y  of  a r i sk t o a pat i ent ' s deci s i on on 
t r eat ment ,  or  t o t he r easonabl y,  expect abl e ef f ect  of  
r i sk di scl osur e on t he deci s i on.   These conspi cuous 
exampl es of  per mi ssi bl e uses of  nonexper t  t est i mony 
i l l ust r at e t he r el at i ve f r eedom of  br oad ar eas of  t he 
l egal  pr obl em of  r i sk nondi scl osur e f r om t he demands 
f or  exper t  t est i mony t hat  shackl e pl ai nt i f f s '  ot her  
t ypes of  medi cal  mal pr act i ce l i t i gat i on.  

I d.  at  792 ( emphasi s added)  ( f oot not es omi t t ed) .  

¶224 The Mar t i n case t r aces t he hi st or y of  movi ng away f r om 

a " pr of essi onal l y- def i ned dut y. "   The cour t  sai d:  " Cour t s ar e 

spl i t  on how t o appl y a negl i gence t heor y t o i nf or med consent  

cases .  .  .  di f f er i ng on what  const i t ut es ' suf f i c i ent  

i nf or mat i on'  f or  pur poses of  di scl osur e.   Many cour t s onl y 

r equi r e di scl osur e of  i nf or mat i on t hat  t he pat i ent  can pr ove i s  

cust omar i l y di scl osed by ot her  medi cal  pr of essi onal s. "   Mar t i n,  

192 Wi s.  2d at  171 ( c i t at i on omi t t ed) .  

¶225 The cour t  t hen not ed t hat  Cant er bur y t ook a di f f er ent  

t ack,  concl udi ng t hat  a pr of essi onal  st andar d " was i nconsi st ent  

wi t h pat i ent s '  r i ght s t o make t hei r  own heal t h car e deci s i ons. "   

I d.  at  171.   " Ther ef or e,  a gr owi ng number  of  cour t s r equi r e 

physi c i ans t o di scl ose what  a r easonabl e per son i n t he pat i ent ' s 

posi t i on woul d want  t o know. "   I d.  at  172.  

¶226 I n Scar i a,  t hi s cour t  adopt ed " t he st andar d expounded 

i n Cant er bur y. "   Mar t i n,  192 Wi s.  2d at  173.   The Scar i a cour t  

r ej ect ed a t r i al  cour t ' s  i nst r uct i on t hat  l i mi t ed a doct or ' s  

di scl osur es t o " t hose di scl osur es whi ch physi c i ans and sur geons 
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of  good st andi ng woul d make under  t he same or  s i mi l ar  

c i r cumst ances,  havi ng due r egar d t o t he pat i ent ' s physi cal ,  

ment al  and emot i onal  condi t i on. "   Scar i a,  68 Wi s.  2d at  12 

( quot at i on mar ks omi t t ed) .   The Scar i a cour t  expl ai ned i t s 

deci s i on as f ol l ows:  

We ar e not  deal i ng pr i mar i l y wi t h t he pr of essi onal  
compet ence nor  t he qual i t y of  t he ser vi ces r ender ed by 
a doct or  i n hi s di agnosi s or  t r eat ment .   The r i ght  t o 
be r ecogni zed and pr ot ect ed i s t he r i ght  of  t he 
pat i ent  t o consent  or  not  t o consent  t o a pr oposed 
medi cal  t r eat ment  or  pr ocedur e.   Because of  t he 
pat i ent ' s l ack of  pr of essi onal  knowl edge,  he cannot  
make a r at i onal  r easonabl e j udgment  unl ess he has been 
r easonabl y i nf or med by t he doct or  of  t he i nher ent  and 
pot ent i al  r i sks.   The r i ght  of  t he pat i ent  and t he 
dut y of  t he doct or  ar e st andar ds r ecogni zed and 
ci r cumscr i bed by t he l aw and ar e not  ent i r el y 
dependent  upon t he cust oms of  a pr of essi on.  .  .  .   
[ T] he dut y t o di scl ose or  i nf or m cannot  be summar i l y 
l i mi t ed t o a pr of essi onal  st andar d t hat  may be 
nonexi st ent  or  i nadequat e t o meet  t he i nf or mat i onal  
needs of  a pat i ent .  

I d.  ( emphasi s added) .  

 ¶227 Scar i a was not  a unani mous opi ni on.   Just i ce Rober t  W.  

Hansen,  j oi ned by Just i ce Leo B.  Hanl ey,  di ssent ed.   Just i ce 

Hansen obser ved t hat  a physi c i an' s dut y t o make r easonabl e 

di scl osur e i s " cor r ect l y st at ed .  .  .  i n t er ms of  a dut y on t he 

par t  of  t he doct or ,  not  a r i ght  or  expect at i on on t he par t  of  

t he pat i ent . "   Scar i a,  68 Wi s.  2d at  22- 23 ( R.  Hansen,  J. ,  

di ssent i ng) .   Just i ce Hansen added:  

I f  t he st andar ds of  t he pr of essi on ar e adequat e as t o 
t he dut y of  a br ai n sur geon i n di agnosi s,  t r eat ment  
and sur gi cal  pr ocedur es,  t hey ought  be equal l y 
adequat e as t o what  ought  be di scl osed as t o nat ur e of  
t he sur ger y and col l at er al  r i sks i nvol ved.  .  .  .   The 
wr i t er  has mor e conf i dence i n t he st andar ds of  t he 
pr of essi onal  gr oup i nvol ved t han i n cour t  or  j ur y 
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deci di ng what  di scl osur es need or  ought  be made t o a 
pat i ent  f aci ng t he sur geon' s scal pel .   Chi l dr en pl ay 
at  t he game of  bei ng a doct or ,  but  j udges and j ur i es 
ought  not .  

I d.  at  23- 24.  

¶228 Just i ce Hansen l ost  t hi s bat t l e,  and Wi sconsi n l aw on 

i nf or med consent  has pr oceeded f or war d on an obj ect i ve 

" r easonabl e per son under  t he same or  s i mi l ar  c i r cumst ances"  

st andar d ever  s i nce.    

¶229 The cour t ' s  st andar d makes good sense t o t hi s wr i t er  

i n c i r cumst ances l i ke t he c i r cumst ances i n whi ch t he st andar d 

was cr eat ed.   For  i nst ance,  i n Cant er bur y,  Dr .  Spence,  a 

neur osur geon,  per f or med a l ami nect omy on a 19- year - ol d boy 

wi t hout  i nf or mi ng ei t her  t he boy or  hi s mot her  of  t he r i sk of  

par al ysi s i nci dent al  t o t he sur ger y.   Cant er bur y,  464 F. 2d at  

776- 77.   " [ E] ven year s l at er ,  [ t he pl ai nt i f f ]  hobbl ed about  on 

cr ut ches,  a v i c t i m of  par al ysi s of  t he bowel s and ur i nar y 

i ncont i nence. "   I d.  at  776.  

¶230 I n Scar i a,  t he pl ai nt i f f  became " a par apl egi c  as a 

r esul t  of  a per cut aneous f emor al  aor t ogr am,  a r adi ol ogi cal  

pr ocedur e wher eby a dye i s i nj ect ed i nt o t he aor t a t hr ough a 

cat het er  i nser t ed i n t he gr oi n so t hat  t he ar t er i es l eadi ng t o 

t he k i dneys can be vi sual i zed by t he use of  X r ays. "   Scar i a,  68 

Wi s.  2d at  4.   Ther e was " consi der abl e di sput e"  bet ween sur geon 

and pat i ent  about  what  t he doct or  t ol d t he pat i ent  about  t he 

" possi bl e compl i cat i ons"  of  t he pr ocedur e.   I d.  at  6- 7.  

¶231 These t wo cases ar e t ext book exampl es t o suppor t  t he 

pr oposi t i on t hat  " [ e] ver y human bei ng of  adul t  year s and sound 

mi nd has a r i ght  t o det er mi ne what  shal l  be done wi t h hi s own 
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body. "   Cant er bur y,  464 F. 2d at  780 ( quot i ng aut hor i t i es) .   They 

ar e ver y di f f er ent  f r om cases t hat  do not  i nvol ve any i nvasi on 

of  t he body,  ei t her  f or  t r eat ment  or  f or  di agnosi s.   As t he 

scope and appl i cat i on of  i nf or med consent  ar e ext ended t o new 

r eal ms,  we ought  t o ask whet her  t he r easonabl e pat i ent  st andar d—

—wi t hout  any def i ned r ol e f or  medi cal  exper t s——i s st i l l  al ways 

appr opr i at e.  

¶232 Thi s quest i on i s under scor ed by Wi s.  St at .  § 448. 02,  

r el at i ng t o t he Medi cal  Exami ni ng Boar d.   Subsect i on ( 3)  of  t hi s 

st at ut e r eads i n par t :  

 ( 3)  I nvest i gat i on;  Hear i ng;  Act i on.  

 ( a)  The boar d shal l  i nvest i gat e al l egat i ons of  
unpr of essi onal  conduct  and negl i gence i n t r eat ment  by 
per sons hol di ng a l i cense .  .  .  gr ant ed by t he boar d.   
An al l egat i on t hat  a physi c i an has vi ol at ed 
s.  .  .  .  448. 30 .  .  .  i s  an al l egat i on of  
unpr of essi onal  conduct .  

Wi s.  St at .  § 448. 02( 3) ( a)  ( emphasi s added) .  

 ¶233 Chapt er  375,  Laws of  1981,  whi ch cr eat ed Wi s.  St at .  

§ 448. 30 ( t he i nf or med consent  st at ut e) ,  al so amended § 448. 02 

t o add t he i mpor t ant  sent ence:  " An al l egat i on t hat  a physi c i an 

has vi ol at ed s.  448. 30 i s an al l egat i on of  unpr of essi onal  

conduct . "  

 ¶234 Today,  t hen,  a physi c i an must  wor r y not  onl y about  hi s 

or  her  pat i ent ' s condi t i on but  al so about  t or t  l i abi l i t y  and 

pr of essi onal  di sci pl i ne,  bot h of  whi ch may be gr ounded on a j ur y 

ver di ct  t hat  i s  not  t i ed t o a pr of essi onal l y def i ned st andar d of  

car e.   Thi s necessar i l y  encour ages t he pr act i ce of  def ensi ve 
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medi ci ne.   Def ensi ve medi ci ne i s a physi c i an' s nat ur al  r esponse 

t o t he f ear  of  st r i ct  l i abi l i t y .  

¶235 Under  t hese ci r cumst ances,  I  bel i eve i t  i s  f ai r  t o ask 

whet her  t hi s cour t ' s  opi ni ons i n i nf or med consent  cases ser ve t o 

pr event  st r i ct  l i abi l i t y  i n f act  or  per cept i on,  or  whet her  t hey 

have t he opposi t e ef f ect  at  gr eat  cost  t o heal t h car e i n 

Wi sconsi n.  

B 

¶236 Anot her  of  t he key t er ms i n t he sent ence quot ed i n 

¶17,  supr a,  i s  t he wor d " t r eat . "    

¶237 " Tr eat "  i s  not  a def i ned t er m.   Thi s undef i ned t er m 

appear s s i x t i mes i n di f f er ent  f or ms i n Wi s.  St at .  § 448. 30.  

¶238 The t i t l e r eads:  " I nf or mat i on on al t er nat e modes of  

t r eat ment . "  

¶239 The f i r st  sent ence r eads:  " Any physi c i an who t r eat s a 

pat i ent  shal l  i nf or m t he pat i ent  about  t he avai l abi l i t y  of  al l  

al t er nat e,  v i abl e medi cal  modes of  t r eat ment  and about  t he 

benef i t s and r i sks of  t hese t r eat ment s. "   Wi s.  St at .  § 448. 30.  

¶240 Subsect i on ( 5) ,  one of  t he except i ons t o t he gener al  

r ul e,  r eads:  " I nf or mat i on i n emer genci es wher e f ai l ur e t o 

pr ovi de t r eat ment  woul d be mor e har mf ul  t o t he pat i ent  t han 

t r eat ment . "   Wi s.  St at .  § 448. 30( 5) .  

¶241 The Bubb cour t  concl uded t hat  Wi s.  St at .  § 448. 30 

" r equi r es any physi c i an who t r eat s a pat i ent  t o i nf or m t he 

pat i ent  about  t he avai l abi l i t y  of  al l  al t er nat e,  v i abl e medi cal  

modes of  t r eat ment ,  i ncl udi ng di agnosi s,  as wel l  as t he benef i t s 
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and r i sks of  such t r eat ment s. "   Bubb,  321 Wi s.  2d 1,  ¶78 

( emphasi s added) .  

¶242 The phr ase " i ncl udi ng di agnosi s"  was based on l anguage 

i n Mar t i n.   Mor eover ,  t he aor t ogr am descr i bed i n Scar i a was an 

i nvasi ve di agnost i c pr ocedur e t hat  was i nt ended " t o det er mi ne 

whet her  t her e was a nar r owi ng of  t he ar t er i es l eadi ng t o t he 

k i dneys t hat  mi ght  be causi ng t he hi gh bl ood pr essur e. "   Scar i a,  

68 Wi s.  2d at  5.  

¶243 Especi al l y i n an emer gency r oom,  i t  woul d be di f f i cul t  

t o dr aw a l i ne bet ween di agnost i c pr ocedur es and t r eat ment ,  and 

i t  woul d be i l l ogi cal  t o di st i ngui sh among i nvasi ve pr ocedur es 

under  t he st at ut e——i ncl udi ng many but  excl udi ng ot her s on t he 

sol e basi s t hat  t hey wer e di agnost i c.  

¶244 Pr esi dent  Geor ge W.  Bush r ecent l y obser ved ( i n a much 

br oader  cont ext )  t hat :  " You cannot  sol ve a pr obl em unt i l  you 

di agnose i t . " 2  Most  peopl e who go t o an emer gency r oom expect  

heal t h car e pr ovi der s t o di agnose t hei r  pr obl em so t hat  t hey can 

pr oceed t o addr ess i t .   The phr ase " i ncl udi ng di agnosi s"  i n Bubb 

envi s i ons " di agnosi s"  as a f or m of  t r eat ment .  

¶245 Never t hel ess,  t he st at ut e appear s t o di st i ngui sh 

t r eat ment  f r om di agnosi s. 3  Once di agnosi s i s det er mi ned t o come 

                                                 
2 Geor ge W.  Bush,  Deci s i on Poi nt s 274 ( 2010) .  

3 Wi sconsi n St at .  § 448. 30 i s der i ved f r om 1981 Assembl y 
Bi l l  941 i nt r oduced by Rep.  Bet t y Jo Nel sen.   The anal ysi s of  
t he bi l l  pr epar ed by t he Legi s l at i ve Ref er ence Bur eau r eads i n 
par t :  

 I n Scar i a v.  St .  Paul  Mar i ne and Fi r e I nsur ance 
Co. ,  68 Wi s.  2d 1 ( 1975) ,  t he Wi sconsi n supr eme cour t  
has st at ed t hat  a physi c i an has a dut y t o make 
di scl osur es t o a pat i ent  t hat  appear  r easonabl y 
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wi t hi n t r eat ment ,  we ar e l i kel y t o be conf r ont ed wi t h an endl ess 

var i et y of  choi ces and opt i ons,  some of  whi ch wi l l  ent ai l  no 

bodi l y i nvasi on what soever .   Many st at es appear  not  t o embr ace 

di agnosi s i n t hei r  i nf or med consent  st at ut es or  cases f or  t hi s 

ver y r eason.  

¶246 I nasmuch as t he cour t  has det er mi ned t hat  " t r eat ment "  

i ncl udes di agnosi s,  i t  becomes i mper at i ve f or  pol i cy maker s t o 

f ashi on r easonabl e l i mi t s t o t hat  t er m and t o t he dut y i mposed 

by st at ut e upon Wi sconsi n' s physi c i ans.  

C 

¶247 The ot her  wor d i n t he sent ence quot ed i n ¶218,  supr a,  

t hat  deser ves exami nat i on i s " consent , "  whi ch i s cont ai ned i n 

t he phr ase " i nf or med consent . "  

¶248 When i t  i s  used as a noun,  " consent "  has a wel l -

est abl i shed meani ng.   The Amer i can Her i t age Di ct i onar y of  t he 

Engl i sh Language 401 ( 3d ed.  1992)  def i nes t he noun " consent "  as 

" 1.  Accept ance or  appr oval  of  what  i s pl anned or  done by 

anot her ;  acqui escence.   See Synonyms at  per mi ssi on.  2.  Agr eement  

as t o opi ni on or  a cour se of  act i on. "  

                                                                                                                                                             
necessar y under  t he exi st i ng c i r cumst ances t o enabl e a 
r easonabl e per son i nt el l i gent l y t o exer ci se t he r i ght  
t o consent  or  r ef use t r eat ment .   A physi c i an can be 
gui l t y of  mal pr act i ce i f  f ai l ur e t o make t hese 
di scl osur es i s causal l y r el at ed t o a pat i ent ' s i nj ur y.   
The cour t  st at ed t hat  a causal  r el at i on exi st s i f  a 
pr udent  per son woul d have deci ded agai nst  t he 
t r eat ment  had t he per son been i nf or med of  t he r i sks 
i nvol ved and al t er nat i ves avai l abl e.  

Dr af t i ng f i l e,  1981 A. B.  941,  Legi s l at i ve Ref er ence Bur eau,  
Madi son,  Wi s.  
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¶249 Nei t her  " consent "  nor  " i nf or med consent "  i s  par t  of  

Wi s.  St at .  § 448. 30.   However ,  i nf or med consent  t o t r eat ment  i s 

a cent r al  pol i cy obj ect i ve of  t he r el evant  cases and st at ut es.   

" The r i ght  t o be r ecogni zed and pr ot ect ed i s t he r i ght  of  t he 

pat i ent  t o consent  or  not  t o consent  t o a pr oposed medi cal  

t r eat ment  or  pr ocedur e. "   Scar i a,  68 Wi s.  2d at  12.  

¶250 Cant er bur y expanded t hi s concept  when i t  pr ocl ai med 

t he " pat i ent ' s r i ght  of  sel f - det er mi nat i on on par t i cul ar  

t her apy. "   Cant er bur y,  464 F. 2d at  784.   Mar t i n,  i n t ur n,  

t r ansl at ed Cant er bur y t o mean t hat  " ever y human bei ng has a 

r i ght  t o make hi s or  her  own medi cal  deci s i ons. "   Mar t i n,  192 

Wi s.  2d at  172.  

¶251 The case bef or e us appear s t o r epr esent  an even 

gr eat er  expansi on of  a pat i ent ' s r i ght s:  a pat i ent  shal l  be 

gi ven suf f i c i ent  i nf or mat i on about  t he avai l abi l i t y  of  al l  

al t er nat e,  v i abl e medi cal  modes of  t r eat ment  ( or  di agnosi s)  so 

t hat  t he pat i ent  may not  onl y r ej ect  a r ecommended mode of  

t r eat ment  or  di agnosi s but  al so sel ect  a di f f er ent  one.   I f  t hi s  

st at ement  i s cor r ect ,  t he r i ght  descr i bed goes wel l  beyond any 

r ecogni zed def i ni t i on of  " consent . "  

¶252 An ami cus br i ef  f i l ed by t he Wi sconsi n Medi cal  

Soci et y,  et  al . ,  compl ai ns t hat  under  t he cour t  of  appeal s '  

i nt er pr et at i on of  t he st at ut e,  whi ch t hi s cour t  af f i r ms:  

Physi c i ans woul d ef f ect i vel y be r equi r ed t o t el l  t hei r  
pat i ent s " I  bel i eve i n my di agnosi s but  i f  my 
di agnosi s i s wr ong,  her e ar e al l  t he ot her  t hi ngs you 
shoul d consi der . "   No ot her  ar ea of  human i nt er act i on 
embr aces t he pr oposi t i on t hat  a pr of essi onal  must  gi ve 
a l ayper son t he choi ce of  usur pi ng t hei r  pr of essi onal  
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j udgment .   Ther e i s no pr act i cal  gui dance on how t o 
meet  t hi s obl i gat i on.  

¶253 Anot her  ami cus,  Dean Heal t h Syst em I nc. ,  et  al . ,  

asser t s t hat  Wi s.  St at .  § 448. 30 " does not  r equi r e——and shoul d 

not  be expanded t o r equi r e——t hat  t he pat i ent  be al l owed t o 

sel ect  f r om an ext ensi ve l i s t  of  pr ocedur es on demand. "  

¶254 I  have al r eady st at ed t hat  t hi s cour t ' s  i nf or med 

consent  j ur i spr udence may pr omot e t he pr act i ce of  def ensi ve 

medi ci ne.   The abandonment  of  t he l i mi t at i ons of  " consent "  has a 

cor r espondi ng i mpact  on pat i ent s.   I f  a physi c i an does not  

pr act i ce def ensi ve medi ci ne,  hi s pat i ent  i s  empower ed t o make 

hi s or  her  own medi cal  deci s i ons,  sel ect i ng modes of  t r eat ment  

or  di agnosi s pr o se,  pot ent i al l y  at  gr eat  cost  t o t he heal t h 

car e syst em.  

¶255 These concer ns must  be addr essed and answer ed mor e 

ef f ect i vel y t han anyt hi ng wr i t t en i n t hi s opi ni on.  

D 

¶256 The l ead opi ni on pr ovi des a t r enchant  ar gument  f or  

af f i r mance and f or  t he cur r ent  di r ect i on of  Wi sconsi n l aw.   I  am 

unabl e t o j oi n t he opi ni on because of  t he r eser vat i ons I  have 

about  t he di r ect i on we ar e goi ng.    

¶257 Chapt er  375,  Laws of  1981,  i ncl udes a pr ovi s i on 

r equi r i ng t he Medi cal  Exami ni ng Boar d t o " adopt  r ul es t o 

i mpl ement  s.  448. 30. "   That  r equi r ement  i s pr esent l y embodi ed i n 

Wi s.  St at .  § 448. 40( 2) ( a) .    

¶258 The Boar d pr omul gat ed r ul es i n 1983.   See Wi s.  Admi n.  

Code ch.  Med.  18 Al t er nat i ve Modes of  Tr eat ment  ( Dec.  1999) .  
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¶259 Near l y t hr ee decades have passed si nce t he adopt i on of  

Wi s.  St at .  § 448. 30 and t he r ul es i mpl ement i ng t he st at ut e.   

Much has changed i n t he i nt er veni ng year s.   Per haps t he t i me has  

come f or  a t hor ough r evi ew of  t he r ul es by a bl ue r i bbon 

commi t t ee,  i ncl udi ng but  not  l i mi t ed t o medi cal  pr of essi onal s,  

so t hat  physi ci ans ar e gi ven cl ear  gui dance as t o t hei r  

obl i gat i ons under  t hi s st at ut e.  

¶260 A bl ue r i bbon commi t t ee woul d be bet t er  equi pped t o 

wr est l e wi t h t he ser i ous pol i cy quest i ons r ai sed her e t han an 

i ndi v i dual  j ust i ce.  

¶261 For  t he f or egoi ng r easons,  I  r espect f ul l y concur .  
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¶262 PATI ENCE DRAKE ROGGENSACK,  J.  (dissenting).   I  wr i t e 

i n di ssent  because t he l ead opi ni on,  when combi ned wi t h Just i ce 

Pr osser ' s concur r ence t hat  af f i r ms t he cour t  of  appeal s 

deci s i on,  hol ds a physi c i an st r i ct l y l i abl e f or  a mi ssed 

di agnosi s,  cont r ar y t o t he l egi s l at i ve di r ect i ve i n Wi s.  St at .  

§ 448. 30 and our  l ong- st andi ng pr ecedent . 1  I  al so wr i t e i n 

di ssent  t o poi nt  out  t hat  i f  t he l ead opi ni on had gar ner ed t he 

vot e of  f our  j ust i ces f or  i t s r easoni ng,  whi ch i t  di d not ,  t he 

cour t  woul d have i mposed st r i ct  l i abi l i t y  f or  mi ssed di agnoses 

by expandi ng a pat i ent ' s r i ght  of  i nf or med consent  under  

§ 448. 30 f r om a r i ght  t o be i nf or med about  t he r i sks and 

benef i t s of  t r eat ment s and pr ocedur es t hat  wer e r ecommended by 

t he physi c i an i nt o a r i ght  t o be i nf or med about  al l  t r eat ment s 

and pr ocedur es t hat  wer e not  r ecommended by t he physi c i an,  but  

whi ch may be r el evant  t o whet her  t he cor r ect  di agnosi s was made.   

St at ed ot her wi se,  t he l ead opi ni on' s at t empt ed expansi on of  

§ 448. 30 woul d r equi r e t hat  whenever  t her e i s a c l ai m t hat  t he 

cor r ect  di agnosi s of  a pat i ent ' s ai l ment  was not  made,  a 

physi c i an woul d be l i abl e f or  f ai l i ng t o t el l  a pat i ent  about  

al l  pot ent i al  di agnoses and al l  pot ent i al  t est s t hat  coul d have 

been empl oyed t o eval uat e whet her  di f f er ent  ai l ment s wer e t he 

sour ce of  t he pat i ent ' s sympt oms.   Thi s woul d be an ent i r el y new 

                                                 
1 Just i ce Ann Wal sh Br adl ey and Just i ce N.  Pat r i ck Cr ooks 

j oi n Chi ef  Just i ce Shi r l ey S.  Abr ahamson' s l ead opi ni on.   
Just i ce Davi d T.  Pr osser  does not  j oi n t he l ead opi ni on,  but  he 
does af f i r m t he cour t  of  appeal s deci s i on based on a t heor y 
di f f er ent  f r om t hat  set  out  i n t he l ead opi ni on.   Just i ce 
Annet t e Ki ngsl and Zi egl er  and Just i ce Mi chael  J .  Gabl eman j oi n 
Just i ce Pat i ence Dr ake Roggensack' s di ssent i ng opi ni on.  
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concept  t hat  t he l egi s l at ur e di d not  codi f y when i t  enact ed 

§ 448. 30.   Accor di ngl y,  I  concl ude t hat  § 448. 30 i s not  

i mpl i cat ed i n t hi s mal pr act i ce act i on because t her e was no 

f ai l ur e t o i nf or m t he pat i ent  about  t he r i sks and benef i t s of  

t he t r eat ment  and pr ocedur es t hat  t he physi c i an empl oyed.    

¶263 I  al so concl ude t hat  under  t he ci r cumst ances pr esent ed 

t he j ur y ' s f i ndi ng t hat  Dr .  Bul l i s  was not  negl i gent  i n her  car e 

and t r eat ment  of  Thomas Jandr e i s i nconsi st ent  wi t h t he j ur y ' s 

f i ndi ng t hat  Dr .  Bul l i s  was negl i gent  i n r egar d t o her  dut y t o 

obt ai n i nf or med consent .   Accor di ngl y,  I  woul d r ever se t he 

deci s i on of  t he cour t  of  appeal s,  and due t o t he i nconsi st ency 

i n t he j ur y ' s ver di ct s,  I  woul d r emand f or  a new t r i al  on 

whet her  Dr .  Bul l i s  was negl i gent  i n her  car e and t r eat ment  of  

Mr .  Jandr e.   Ther ef or e,  I  r espect f ul l y di ssent .  

I .   BACKGROUND 

¶264 On June 13,  2003,  Mr .  Jandr e dr ank some cof f ee and i t  

came out  hi s nose.   He al so began t o dr ool ,  suf f er ed f r om 

sl ur r ed speech and hi s f ace dr ooped on t he l ef t  s i de.   He f el t  

di zzy,  unst eady and had weakness i n bot h l egs.   Hi s co- wor ker s 

t ook hi m t o t he St .  Joseph' s Hospi t al  West  Bend emer gency r oom.   

Mr .  Jandr e r el at ed hi s sympt oms t o Dr .  Bul l i s ,  who was on dut y  

as t he emer gency r oom physi c i an when he ar r i ved.   Mr .  Jandr e' s 

co- wor ker s al so expl ai ned t o Dr .  Bul l i s  what  t hey had seen.   Dr .  

Bul l i s  made a di f f er ent i al  di agnosi s,  whi ch i s a l i s t  of  

ai l ment s f r om whi ch t he pat i ent  coul d be suf f er i ng i n or der  of  

pr obabi l i t y .   Her  di f f er ent i al  di agnosi s i ncl uded Bel l ' s  pal sy,  
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st r oke,  t r ansi ent  i schemi c at t ack ( TI A) ,  t umor ,  Gui l l ai n- Bar r e 

and Mul t i pl e Scl er osi s.  

¶265 Dr .  Bul l i s  pur sued var i ous di agnost i c pr ocedur es t o 

det er mi ne t he ai l ment  t hat  was causi ng Mr .  Jandr e' s sympt oms.   

She exami ned Mr .  Jandr e' s car ot i d ar t er i es by l i s t eni ng f or  

br ui t s,  whi ch devel op when t her e i s bl ockage i n t he car ot i d 

ar t er i es.   Bl ockage of  t he car ot i d ar t er i es may cause an 

i schemi c st r oke2 or  a TI A.   She hear d no br ui t s.   She or der ed a 

CT ( comput er i zed t omogr aphy)  scan t o r ul e out  hemor r hagi c 

st r oke. 3  The CT scan was nor mal .   None of  t he pr ocedur es 

r ecommended by Dr .  Bul l i s  caused i nj ur y t o Mr .  Jandr e.    

¶266 Af t er  al l  t he t est s wer e compl et ed,  Dr .  Bul l i s  

det er mi ned t hat  Mr .  Jandr e was suf f er i ng f r om a mi l d f or m of  

Bel l ' s  pal sy.   She concl uded t hat  he had not  exper i enced a 

hemor r hagi c st r oke,  based on t he CT scan,  and had not  

exper i enced an i schemi c st r oke or  a TI A,  based on t he l ack of  

br ui t s i n hi s car ot i d ar t er i es.   Upon r eachi ng her  di agnosi s of  

Bel l ' s  pal sy,  Dr .  Bul l i s  i nf or med Mr .  Jandr e about  what  he mi ght  

expect  f r om Bel l ' s  pal sy.   As t r eat ment ,  she pr escr i bed 

medi cat i ons consi st ent  wi t h t he di agnosi s of  Bel l ' s  pal sy.   None 

of  t he medi cat i ons pr escr i bed by Dr .  Bul l i s  caused i nj ur y t o Mr .  

Jandr e.   She al so t ol d hi m t o go t o hi s f ami l y doct or  f or  a 

                                                 
2 I schemi c st r oke r esul t s f r om t he br ai n r ecei v i ng t oo 

l i t t l e oxygen due t o poor  i nt r acr ani al  c i r cul at i on.  

3 Hemor r hagi c st r oke r esul t s when t her e i s an i nt r acr ani al  
bl eed.  
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compl et e exam wi t hi n a week,  or  sooner  i f  ot her  sympt oms 

devel oped.    

¶267 Thr ee days af t er  bei ng t r eat ed f or  Bel l ' s  pal sy and 

sent  home f r om t he emer gency r oom,  Mr .  Jandr e saw Dr .  St eel e,  a 

f ami l y medi ci ne physi c i an.   He conf i r med Dr .  Bul l i s ' s Bel l ' s 

pal sy di agnosi s.   Unf or t unat el y,  ei ght  days af t er  Mr .  Jandr e' s  

v i s i t  t o Dr .  St eel e,  he suf f er ed a s i gni f i cant  st r oke.    

¶268 On June 14,  2004,  Mr .  and Mr s.  Jandr e f i l ed sui t  

agai nst  Dr .  Bul l i s ,  al l egi ng t hat  she negl i gent l y di agnosed Mr .  

Jandr e as havi ng Bel l ' s  pal sy,  when he had i ni t i al  sympt oms of  a 

st r oke or  a TI A.   The Jandr es al so al l eged t hat  Dr .  Bul l i s 

negl i gent l y f ai l ed t o i nf or m Mr .  Jandr e about  t he possi bi l i t y  of  

havi ng a car ot i d ul t r asound t o di agnose whet her  he had a bl ocked 

car ot i d ar t er y t hat  had caused a TI A or  st r oke.   

¶269 When t he mat t er  went  t o t r i al ,  Dr .  Bul l i s  obj ect ed t o 

Mr .  Jandr e' s i nf or med consent  c l ai m and t o t he j ur y i nst r uct i ons 

t hat  descr i bed an i nf or med consent  c l ai m.   The j ur y f ound t hat  

Dr .  Bul l i s  was not  negl i gent  i n her  di agnosi s of  Mr .  Jandr e' s 

ai l ment ,  but  t hat  she was negl i gent  i n f ul f i l l i ng her  dut y t o 

obt ai n i nf or med consent .   Subsequent  t o t he j ur y ver di ct ,  Dr .  

Bul l i s  agai n obj ect ed t o t he i nf or med consent  c l ai m,  r equest i ng 

a new t r i al  because t he ver di ct  was cont r ar y t o Wi sconsi n' s 

i nf or med consent  l aw.   Al l  of  her  mot i ons and obj ect i ons i n 

r egar d t o i nf or med consent  wer e deni ed.   The cour t  of  appeal s 

af f i r med t he deci s i on of  t he c i r cui t  cour t .   Jandr e v.  

Physi c i ans I ns.  Co.  of  Wi s. ,  2010 WI  App 136,  ¶¶2- 3,  330 Wi s.  2d 

50,  792 N. W. 2d 558.   
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¶270 I n af f i r mi ng t he cour t  of  appeal s deci s i on,  t he l ead 

opi ni on at t empt s t o s i gni f i cant l y expand t he obl i gat i ons of  

physi c i ans under  Wi s.  St at .  § 448. 30.   The l ead opi ni on opi nes 

t hat  " t he c i r cui t  cour t  coul d not  det er mi ne,  as a mat t er  of  l aw,  

t hat  t he physi c i an had no dut y t o i nf or m t he pat i ent  of  t he 

possi bi l i t y  t hat  t he cause of  hi s sympt oms mi ght  be a bl ocked 

ar t er y,  whi ch posed i mmi nent ,  l i f e- t hr eat eni ng r i sks,  and of  t he 

avai l abi l i t y  of  al t er nat i ve,  non- i nvasi ve means of  r ul i ng out  or  

conf i r mi ng t he sour ce of  hi s sympt oms. " 4  Thi s r easoni ng woul d 

pl ace a dut y on a physi c i an t o i nf or m hi s or  her  pat i ent s about  

medi cal  t r eat ment s and pr ocedur es t hat  t he physi c i an i s not  

r ecommendi ng sol el y because such t r eat ment s and pr ocedur es may 

be r el evant  t o whet her  t he physi c i an' s di agnosi s was cor r ect .   

I I .   DI SCUSSI ON 

A.   St andar d of  Revi ew 

¶271 St at ut or y const r uct i on and appl i cat i on pr esent  

quest i ons of  l aw f or  our  i ndependent  r evi ew.   Ri char ds v.  Badger  

Mut .  I ns.  Co. ,  2008 WI  52,  ¶14,  309 Wi s.  2d 541,  749 N. W. 2d 581.   

However ,  as we conduct  our  r evi ew,  we benef i t  f r om pr i or  

anal yses of  t he cour t  of  appeal s and t he ci r cui t  cour t .   I d.    

¶272 Thi s case al so r equi r es us t o consi der  t he j ur y ' s 

ver di ct s on t wo separ at e c l ai ms based on t he same f act ual  

occur r ence.   On one of  t he c l ai ms,  t he j ur y f ound t hat  Dr .  

Bul l i s  was not  negl i gent  and on t he ot her ,  t he j ur y f ound she 

was negl i gent .   We exami ne t he j ur y ver di ct s on t he t wo separ at e 

c l ai ms t o det er mi ne whet her  t he j ur y ' s f i ndi ngs ar e i nconsi st ent  

                                                 
4 Lead op. ,  ¶10.  
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as a mat t er  of  l aw.   West f al l  v.  Kot t ke,  110 Wi s.  2d 86,  94,  328 

N. W. 2d 481 ( 1983) .    

B.   I nf or med Consent  

¶273 A physi c i an' s dut y of  i nf or med consent  i s set  f or t h i n 

Wi s.  St at .  § 448. 30.  Sect i on 448. 30 pr ovi des:  

 I nf or mat i on on al t er nat e modes of  t r eat ment .   Any 
physi c i an who t r eat s a pat i ent  shal l  i nf or m t he 
pat i ent  about  t he avai l abi l i t y  of  al l  al t er nat e,  
v i abl e medi cal  modes of  t r eat ment  and about  t he 
benef i t s and r i sks of  t hese t r eat ment s.   The 
physi c i an' s dut y  t o i nf or m t he pat i ent  under  t hi s 
sect i on does not  r equi r e di scl osur e of :  

 ( 1)  I nf or mat i on beyond what  a r easonabl y wel l -
qual i f i ed physi c i an i n a s i mi l ar  medi cal  
c l assi f i cat i on woul d know.  

 ( 2)  Det ai l ed t echni cal  i nf or mat i on t hat  i n al l  
pr obabi l i t y  a pat i ent  woul d not  under st and.  

 ( 3)  Ri sks appar ent  or  known t o t he pat i ent .  

 ( 4)  Ext r emel y r emot e possi bi l i t i es t hat  mi ght  
f al sel y or  det r i ment al l y al ar m t he pat i ent .  

 ( 5)  I nf or mat i on i n emer genci es wher e f ai l ur e t o 
pr ovi de t r eat ment  woul d be mor e har mf ul  t o t he pat i ent  
t han t r eat ment .  

 ( 6)  I nf or mat i on i n cases wher e t he pat i ent  i s  
i ncapabl e of  consent i ng.  

¶274 St at ut or y i nt er pr et at i on al ways " begi ns wi t h t he 

l anguage of  t he st at ut e. "   Ri char ds,  309 Wi s.  2d 541,  ¶20 

( i nt er nal  quot at i on mar ks and ci t at i on omi t t ed) .   We assume t hat  

t he meani ng of  t he st at ut e i s expr essed i n t he wor ds t hat  t he 

l egi s l at ur e chose t o use.   I d.   The cont ext  i n whi ch st at ut or y 

t er ms ar e consi der ed i s hel pf ul  t o our  under st andi ng.   I d.   When 
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t he st at ut or y l anguage i s unambi guous,  we appl y t he pl ai n,  c l ear  

meani ng of  t he st at ut e.   I d.    

¶275 Accor di ngl y,  I  begi n wi t h t he pl ai n meani ng of  t he 

wor ds t hat  t he l egi s l at ur e chose,  and t hen exami ne Scar i a v.  St .  

Paul  Fi r e & Mar i ne I nsur ance Co. ,  68 Wi s.  2d 1,  227 N. W. 2d 647 

( 1975) ,  because al l  par t i es agr ee t hat  Wi s.  St at .  § 448. 30 i s 

t he codi f i cat i on of  our  deci s i on i n Scar i a.   See Johnson v.  

Kokemoor ,  199 Wi s.  2d 615,  629- 30,  545 N. W. 2d 495 ( 1996)  

( concl udi ng t hat  § 448. 30 i s t he codi f i cat i on of  Scar i a) .    

¶276 The pl ai n l anguage of  Wi s.  St at .  § 448. 30 speaks onl y 

t o " modes of  t r eat ment "  and t he " benef i t s and r i sks of  t hese 

t r eat ment s. "   I t  r equi r es t he physi c i an t o pr ovi de t he pat i ent  

wi t h enough i nf or mat i on t o per mi t  t he pat i ent  t o choose whet her  

t o under go a r ecommended t r eat ment  or  not ,  i f  t hat  choi ce i s 

possi bl e f or  t he pat i ent  t o make.   The ent i r e f ocus of  § 448. 30 

i s on somet hi ng t hat  a physi c i an i s r ecommendi ng t o be done t o 

t he pat i ent .   Obt ai ni ng a pat i ent ' s i nf or med consent  t o 

t r eat ment  or  pr ocedur es t hat  t he physi c i an i s not  r ecommendi ng 

as par t  of  hi s di agnosi s and t r eat ment  of  t he pat i ent  i s  not  

wi t hi n t he pl ai n meani ng of  § 448. 30.   Fur t her ,  such an 

expansi on of  t he dut y of  i nf or med consent  i s not  a concept  f ound 

i n Scar i a,  upon whi ch t he l egi s l at ur e based § 448. 30.   

¶277 I n Scar i a,  t he medi cal  mal pr act i ce act i on i nvol ved t wo 

cl ai ms:   a c l ai m of  negl i gent  car e and t r eat ment  and a c l ai m of  

f ai l ur e t o obt ai n i nf or med consent  t o a pr ocedur e t hat  Mr .  

Scar i a under went  based upon t he r ecommendat i on of  hi s physi c i an.   

These medi cal  c l ai ms bot h ar ose out  of  t he same pr ocedur e t hat  
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caused Mr .  Scar i a t o become a par apl egi c.   The pr ocedur e he 

under went  was a per cut aneous f emor al  aor t ogr am,  r ecommended by 

t he physi c i an t o det er mi ne why Mr .  Scar i a had el evat ed bl ood 

pr essur e.   The per cut aneous f emor al  aor t ogr am i nvol ved t he 

i nj ect i on of  dye i nt o Mr .  Scar i a' s ar t er y i n or der  t o st udy hi s 

k i dneys.   Mr .  Scar i a had a sever e r eact i on t o t he dye,  whi ch he 

al l eged was a r i sk of  t he r ecommended pr ocedur e t hat  was not  

expl ai ned t o hi m.   Scar i a,  68 Wi s.  2d at  4.   At  t r i al ,  t he j ur y 

was asked t o eval uat e Mr .  Scar i a' s i nf or med consent  c l ai m under  

t he f ol l owi ng par amet er s:   

a physi c i an and sur geon has a dut y t o make r easonabl e 
di scl osur e t o hi s pat i ent  of  al l  s i gni f i cant  f act s 
under  t he c i r cumst ances of  t he s i t uat i on whi ch ar e 
necessar y t o f or m t he basi s of  an i nt el l i gent  and 
i nf or med consent  by t he pat i ent  t o t he pr oposed 
t r eat ment  or  oper at i on and t he pat i ent  must  have gi ven 
such consent  t o t he t r eat ment  or  oper at i on.   Thi s 
dut y,  however ,  i s  l i mi t ed t o t hose di scl osur es whi ch 
physi c i ans and sur geons of  good st andi ng woul d make 
under  t he same or  s i mi l ar  c i r cumst ances,  havi ng due 
r egar d t o t he pat i ent ' s physi cal ,  ment al  and emot i onal  
condi t i on.  

I d.  at  10.   

¶278 Mr .  Scar i a obj ect ed t o t hat  par t  of  t he j ur y 

i nst r uct i on t hat  l i mi t ed t he physi c i an' s dut y t o onl y t hose 

di scl osur es t hat  r easonabl e physi c i ans woul d make under  s i mi l ar  

c i r cumst ances.   I d.  at  10- 11.   We agr eed t hat  Mr .  Scar i a was 

cor r ect  i n t hat  t he l i mi t at i on set  out  by t he c i r cui t  cour t  was 

not  appr opr i at e f or  an i nf or med consent  c l ai m.   We st at ed " [ t ] he 

r i ght  t o be r ecogni zed and pr ot ect ed i s t he r i ght  of  t he pat i ent  

t o consent  or  not  t o consent  t o a pr oposed medi cal  t r eat ment  or  

pr ocedur e. "   I d.  at  12 ( emphasi s added) .  
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¶279 However ,  i n Scar i a,  we al so r ecogni zed t hat  t he 

obl i gat i on t o pr ovi de i nf or mat i on of  t he r i sks of  a pr oposed 

medi cal  t r eat ment  or  pr ocedur e was not  wi t hout  l i mi t at i on.   We 

expl ai ned:  

[ a]  doct or  shoul d not  be r equi r ed t o gi ve a det ai l ed 
t echni cal  medi cal  expl anat i on t hat  i n al l  pr obabi l i t y  
t he pat i ent  woul d not  under st and.   He shoul d not  be 
r equi r ed t o di scuss r i sks t hat  ar e appar ent  or  known 
t o t he pat i ent .   Nor  shoul d he be r equi r ed t o di scl ose 
ext r emel y r emot e possi bi l i t i es t hat  at  l east  i n some 
i nst ances mi ght  onl y ser ve t o f al sel y or  det r i ment al l y 
al ar m t he par t i cul ar  pat i ent .   Li kewi se,  a doct or ' s 
dut y t o i nf or m i s f ur t her  l i mi t ed i n cases of  
emer gency or  wher e t he pat i ent  i s  a chi l d,  ment al l y 
i ncompet ent  or  a per son i s emot i onal l y di st r aught  or  
suscept i bl e t o unr easonabl e f ear s.   

I d.  at  12- 13 ( f oot not e omi t t ed) .   We t hen summar i zed our  hol di ng 

as,  " t he dut y of  t he doct or  i s  t o make such di scl osur es as 

appear  r easonabl y necessar y under  c i r cumst ances t hen exi st i ng t o 

enabl e a r easonabl e per son under  t he same or  s i mi l ar  

c i r cumst ances conf r ont i ng t he pat i ent  at  t he t i me of  di scl osur e 

t o i nt el l i gent l y exer ci se hi s r i ght  t o consent  or  t o r ef use t he 

t r eat ment  or  pr ocedur e pr oposed. "   I d.  at  13 ( emphasi s added) .  

¶280 Scar i a' s r equi r ement  t hat  i nf or med consent  be obt ai ned 

f or  any t r eat ment  or  pr ocedur e t hat  i s r ecommended t o be 

per f or med on a pat i ent  i s  suppor t ed by an ear l i er  case,  Tr ogun 

v.  Fr ucht man,  58 Wi s.  2d 569,  207 N. W. 2d 297 ( 1973) .   I n Tr ogun,  

we f i r st  expl ai ned a change i n medi cal  mal pr act i ce t heor y such 

t hat :   

wher e t he al l eged mi sconduct  on t he par t  of  t he 
physi c i an amount s t o a f ai l ur e t o di scl ose t he 
r ami f i cat i ons of  a pendi ng cour se of  t r eat ment ,  
t her apy,  or  sur ger y .  .  .  we concl ude i t  i s  pr ef er abl e 
t o af f i r mat i vel y r ecogni ze a l egal  dut y,  bot t omed upon 
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a negl i gence t heor y of  l i abi l i t y ,  i n cases wher ei n i t  
i s  al l eged t he pat i ent - pl ai nt i f f  was not  i nf or med 
adequat el y of  t he r ami f i cat i ons of  a cour se of  
t r eat ment .   

I d.  at  598- 600.    

¶281 Pr i or  t o Tr ogun,  t he l aw of  medi cal  mal pr act i ce had 

been gr ounded i n assaul t  and bat t er y l aw,  and Tr ogun was an 

ear l y deci s i on r ecogni z i ng t hat  i nf or med consent  c l ai ms do not  

r eadi l y f i t  wi t hi n t hat  par amet er .   Ther ef or e,  Scar i a,  gr ounded 

i n t he r easoni ng of  Tr ogun,  f ocused on di scl osi ng t o t he pat i ent  

t he r i sks of  a cour se of  t r eat ment  or  a pr ocedur e,  i . e. ,  doi ng 

somet hi ng t o t he pat i ent  t hat  t he physi c i an r ecommended be done,  

so t hat  t he pat i ent  coul d make an i nf or med deci s i on about  

whet her  t o consent  t o t he r ecommended t r eat ment  or  pr ocedur e.   

Not hi ng i n Tr ogun or  Scar i a coul d be r ead as i mposi ng a dut y on 

a physi c i an t o obt ai n t he pat i ent ' s consent  t o a t r eat ment  or  

pr ocedur e t hat  t he physi c i an had not  r ecommended.    

¶282 We al so addr essed t he dut y of  i nf or med consent  i n 

Mar t i n v.  Ri char ds,  192 Wi s.  2d 156,  531 N. W. 2d 70 ( 1995) ,  wher e 

we i nt er pr et ed a c l ai m of  f ai l ur e t o obt ai n i nf or med consent  t o 

t r eat ment  t hat  was r ecommended f or  a chi l d.   I n or der  t o be 

under st ood,  Mar t i n must  be consi der ed i n t he c i r cumst ances under  

whi ch i t  ar ose.   Ther e,  14- year - ol d Cher yl  Mar t i n " r an i nt o t he 

back of  a t r uck whi l e r i di ng her  bi cycl e. "   I d.  at  163.   She was 

t r anspor t ed t o t he hospi t al  emer gency r oom at  appr oxi mat el y 

10: 40 p. m.   I d.    

¶283 Dr .  Ri char ds was on dut y i n t he emer gency r oom t hat  

eveni ng.   He exami ned Ms.  Mar t i n when she came i n and al so an 

hour  l at er .   I d.   He had been t ol d t hat  she was i nj ur ed when she 
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hi t  t he back of  a dump t r uck whi l e r i di ng her  bi cycl e and t hat  

she had been unconsci ous at  t he scene f or  an undet er mi ned per i od 

of  t i me.   I d.   He was al so t ol d t hat  she had vomi t ed f i ve or  s i x 

t i mes and some amnesi a was obser ved.   I d.  at  163- 64.   Ther e was 

swel l i ng and br ui s i ng t o t he r i ght  zygomat i c ar ea of  her  head,  

an ar ea wher e i nt r acr ani al  bl eedi ng may occur  i f  a cr ani al  

ar t er y i s t or n.   I d.  at  164.    

¶284 Dr .  Ri char ds'  di f f er ent i al  di agnosi s was " concussi on,  

cont usi on,  and t he possi bi l i t y  of  i nt r acr ani al  bl eedi ng. "   I d.  

at  164 ( i nt er nal  quot at i on mar ks omi t t ed) .   Gi ven t hat  

di agnosi s,  Dr .  Ri char ds expl ai ned t o her  f at her  t hat  he coul d 

send her  home f or  Mr .  Mar t i n t o wat ch over  or  he coul d admi t  her  

t o t he hospi t al  f or  obser vat i on.   I d.   Dr .  Ri char ds bel i eved 

t hat  Ms.  Mar t i n shoul d r emai n at  t he hospi t al  f or  cont i nued 

obser vat i on,  and he convi nced her  f at her  t o accept  t hat  

t r eat ment .   I d.   However ,  Dr .  Ri char ds di d not  advi se Mr .  Mar t i n 

t hat  i f  Ms.  Mar t i n wer e t o i ncur  subsequent  i nt r acr ani al  

bl eedi ng,  whi ch was one of  t he r i sks Dr .  Ri char ds knew was 

pr esent ,  t hat  Ms.  Mar t i n coul d not  be t r eat ed f or  t hat  

consequence of  her  head i nj ur y because t he hospi t al  had no 

neur osur geon.   I d.    

¶285 Ms.  Mar t i n was admi t t ed t o t he hospi t al  and di d i ncur  

a subsequent  i nt r acr ani al  bl eed,  wher eupon she was t r ansf er r ed 

t o t he Uni ver si t y of  Wi sconsi n Hospi t al .   Unf or t unat el y,  t he 

necessar y neur osur ger y was not  per f or med unt i l  3: 55 a. m.  and she 

suf f er ed sever e and per manent  i nj ur i es.   I d.  at  165.   The 

Mar t i ns br ought  a mal pr act i ce act i on al l egi ng t hat  Dr .  Ri char ds 
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was negl i gent  i n hi s t r eat ment  of  Ms.  Mar t i n;  t hat  t he car e 

pr ovi ded by t he nur si ng st af f  was negl i gent  i n not  obser vi ng Ms.  

Mar t i n mor e cl osel y;  and t hat  Dr .  Ri char ds di d not  i nf or m Ms.  

Mar t i n' s f at her  about  t he r i sks of  hi s r ecommended t r eat ment  

t hat  she r emai n at  t he hospi t al  when t he hospi t al  had no 

neur osur geon t o t r eat  t he known r i sk of  an i nt r acr ani al  bl eed.   

I d.  at  165- 66.  

¶286 The j ur y det er mi ned t hat  Dr .  Ri char ds was not  

negl i gent  i n ei t her  hi s di agnosi s or  t r eat ment  of  Ms.  Mar t i n.   

I d.  at  166.   The j ur y di d concl ude t hat  t he nur ses wer e 

negl i gent  i n f ai l i ng t o moni t or  Ms.  Mar t i n' s condi t i on mor e 

cl osel y,  but  t hat  t hei r  negl i gence was not  a cause of  Ms.  

Mar t i n' s i nj ur y.   I d.   The j ur y al so f ound t hat  Dr .  Ri char ds 

negl i gent l y f ai l ed t o i nf or m Mr .  Mar t i n of  al t er nat e f or ms of  

t r eat ment  f or  t he head i nj ur y Ms.  Mar t i n had sust ai ned.   I d.   

The al t er nat e t r eat ment  woul d have i nvol ved movi ng Ms.  Mar t i n t o 

a hospi t al  t hat  had a neur osur geon t o oper at e i f  i nt r acr ani al  

bl eedi ng occur r ed.   See i d.   The ci r cui t  cour t  di smi ssed t he 

i nf or med consent  c l ai m not wi t hst andi ng t he ver di ct ,  and t he 

cour t  of  appeal s r ever sed.   I d.    

¶287 When we r evi ewed t he cl ai m br ought  by Ms.  Mar t i n under  

Wi s.  St at .  § 448. 30,  we concl uded " t hat  st at ut e' s oper at i ve 

l anguage [ was] :   ' Any physi c i an who t r eat s a pat i ent  shal l  

i nf or m t he pat i ent  about  t he avai l abi l i t y  of  al l  al t er nat e,  

v i abl e medi cal  modes of  t r eat ment  and about  t he benef i t s and 

r i sks of  t hese t r eat ment s. ' "   I d.  at  169.   We expl ai ned t hat  t he 
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di f f i cul t y i n i nt er pr et i ng t he st at ut e was det er mi ni ng " what  i s 

consi der ed an al t er nat e,  v i abl e mode of  t r eat ment . "   I d.    

¶288 We det er mi ned t he scope of  t he st at ut e by exami ni ng 

t he devel opment  of  t he doct r i ne of  i nf or med consent  and t he 

codi f i cat i on of  i nf or med consent  set  out  i n Wi s.  St at .  § 448. 30.   

I d.   We opi ned t hat  " [ c] onsent  t o t r eat ment  i s [ meani ngf ul ]  onl y 

i f  i t  i s  gi ven by per sons i nf or med or  knowl edgeabl e about  t he 

var i ous choi ces avai l abl e and t he r i sks at t endant  upon each. "   

I d.  at  169- 70.   We r easoned t hat  i n Scar i a,  upon whi ch § 448. 30 

i s based,  t he pl ai nt i f f ' s  i nj ur i es r esul t ed f r om compl i cat i ons 

associ at ed wi t h an aor t ogr am,  a di agnost i c pr ocedur e.   I d.  at  

175.   I n so doi ng,  we expl ai ned t hat  when a phys i c i an r ecommends 

a t r eat ment ,  " [ t ] he di st i nct i on bet ween di agnost i c and medi cal  

t r eat ment s i s not  i n and of  i t sel f  s i gni f i cant  t o an anal ysi s of  

i nf or med consent . "   I d.   We cont i nued t o opi ne t hat :  

as par t  of  t he physi c i an' s dut y t o obt ai n a pat i ent ' s 
i nf or med consent  t o any medi cal  pr ocedur e empl oyed by 
t he physi c i an i n deal i ng wi t h t he pat i ent ,  t her e i s a 
dut y i mposed on t he physi c i an t o di scl ose t o t he 
pat i ent  t he exi s t ence of  any met hods of  di agnosi s or  
t r eat ment  t hat  woul d ser ve as f easi bl e al t er nat i ves t o 
t he met hod i ni t i al l y  sel ect ed by t he physi c i an t o 
di agnose or  t r eat  t he pat i ent ' s i l l ness or  i nj ur y.    

I d.  at  175- 76 ( emphasi s added)  ( c i t at i on omi t t ed) .   We f ur t her  

expl ai ned t hat ,  " [ a]  physi c i an who pr oposes t o t r eat  a pat i ent  

or  [ t o]  at t empt  t o di agnose a medi cal  pr obl em must  make such 

di scl osur es as wi l l  enabl e a r easonabl e per son under  t he 

c i r cumst ances conf r ont i ng t he pat i ent  t o exer ci se t he pat i ent ' s  

r i ght  t o consent  t o,  or  t o r ef use t he pr ocedur e pr oposed or  t o 

r equest  an al t er nat i ve t r eat ment  or  met hod of  di agnosi s. "   I d.  
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at  176.   Cont r ar y t o t he l ead opi ni on,  not hi ng i n Mar t i n 

suggest ed t hat  a physi c i an was r equi r ed t o di scl ose i nf or mat i on 

t o enabl e a pat i ent  t o consent  t o a t r eat ment  or  pr ocedur e t hat  

was not  r ecommended by hi s physi c i an. 5  To do so,  woul d be 

t ant amount  t o r equi r i ng t he physi c i an t o obt ai n t he pat i ent ' s 

i nf or med consent  not  t o i nst i t ut e a t r eat ment  or  pr ocedur e t hat  

t he physi c i an has deci ded i s  not  appr opr i at e gi ven t he 

physi c i an' s di agnosi s.    

¶289 I n Mar t i n,  t he r ecommended t r eat ment  f or  Ms.  Mar t i n' s  

head t r auma was t o r emai n at  For t  At k i nson Hospi t al  f or  car ef ul  

obser vat i on.   However ,  t he r i sk of  t hat  t r eat ment ,  i . e. ,  a 

s i gni f i cant  del ay i n sur ger y i f  i t  became necessar y due t o an 

i nt r acr ani al  bl eed,  was not  expl ai ned.   I d.  at  179.   We 

concl uded t hat  i t  was " not  t he di agnosi s,  t hat  dr i ves t he dut y 

t o i nf or m i n t hi s case, "  but  t he consequences associ at ed wi t h a 

concussi on,  whi ch i ncl uded a " del ayed i nt r acr ani al  bl eed. "   I d.  

at  180- 81.    

¶290 When we anal yze t he br eadt h of  Wi s.  St at .  § 448. 30 as 

const r ued i n Mar t i n,  i t  i s  i mpor t ant  t o r ecogni ze t hat  what  was 

bei ng det er mi ned i n Mar t i n was whet her  i nf or mat i on exi st ed t hat  

shoul d have been pr ovi ded about  t he r i sk of  t he r ecommended 

t r eat ment ,  i . e. ,  i nf or mat i on about  t he r i sk of  r emai ni ng i n a 

hospi t al  t hat  had no neur osur geon t o oper at e on Ms.  Mar t i n i f  an 

i nt r acr ani al  bl eed occur r ed.   That  our  di scussi on i n Mar t i n was 

dr i ven by t he r ecommended t r eat ment  i s shown by t he speci al  

ver di ct :   

                                                 
5 Lead op. ,  e. g. ,  ¶¶8,  10,  17,  27,  38,  81,  95.   
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Quest i on 3 .  .  . :   Woul d a r easonabl e per son i n Rober t  
Mar t i n' s posi t i on have agr eed t o t he al t er nat e f or ms 
of  car e and t r eat ment  had he been i nf or med of  t hei r  
avai l abi l i t y?  ( Yes or  No) .    

I d.  at  184.    

¶291 I n Mar t i n,  we di d not  deci de t hat  i nf or mat i on about  

al t er nat e di agnoses of  t he i nj ur y suf f er ed by Ms.  Mar t i n was 

r equi r ed by Wi s.  St at .  § 448. 30.   But  r at her ,  i n af f i r mi ng t he 

j ur y ' s ver di ct ,  we sai d:  

[ Dr .  Ri char ds]  knew t hat  Ms.  Mar t i n' s condi t i on was 
mor e ser i ous t han a s i mpl e concussi on.   He knew t hat  
associ at ed wi t h t hi s concussi on was t he possi bi l i t y  of  
a del ayed i nt r acr ani al  bl eed.   I t  was t hi s condi t i on 
( t he excessi ve vomi t i ng,  t he amnesi a,  t he 
unconsci ousness of  an undet er mi ned t i me,  t he i nj ur y t o 
t he head) ,  not  t he di agnosi s,  t hat  dr i ves t he dut y t o 
i nf or m i n t hi s case. "  

I d.  at  180- 81 ( emphasi s added) .    

¶292 Bubb v.  Br usky,  2009 WI  91,  321 Wi s.  2d 1,  768 N. W. 2d 

903,  i s our  most  r ecent  i nt er pr et at i on of  i nf or med consent  under  

Wi s.  St at .  § 448. 30.   As wi t h Mar t i n,  i t  must  be under st ood i n 

l i ght  of  t he c i r cumst ances i n whi ch i t  ar ose.   Bubb ar ose out  of  

Ri char d Bubb' s i ni t i al l y  havi ng t r oubl e i ngest i ng hi s f ood and 

t hen f al l i ng out  of  hi s chai r .   I d. ,  ¶5.   He was t r anspor t ed t o 

t he hospi t al  emer gency r oom,  wher e he was seen by Dr .  Br usky.   

I d. ,  ¶¶5- 6.   Dr .  Br usky or der ed a CT scan,  an EKG 

( el ect r ocar di ogr am)  and bl ood t est s t o eval uat e Mr .  Bubb.   I d. ,  

¶6.   Mr .  Bubb began t o f eel  bet t er  and t he r esul t s of  t he t est s 

caused Dr .  Br usky t o concl ude t hat  Mr .  Bubb had suf f er ed a TI A 

( t r ansi ent  i schemi c at t ack) ,  whi ch mani f est ed i t sel f  as st r oke-

l i ke sympt oms.   I d. ,  ¶7.   Dr .  Br usky di schar ged Mr .  Bubb wi t h 

i nst r uct i ons t o f ol l ow up wi t h a neur ol ogi st ,  Dr .  Gu.   I d. ,  ¶¶8-
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9.   Two days l at er ,  Mr .  Bubb suf f er ed a s i gni f i cant  st r oke.   

I d. ,  ¶11.    

¶293 I n hi s l awsui t ,  Mr .  Bubb di d not  quest i on t he 

cor r ect ness of  Dr .  Br usky' s  TI A di agnosi s .   Rat her ,  he 

quest i oned t he compl et eness of  t he i nf or mat i on gi ven t o hi m 

about  v i abl e t r eat ment s f or  hi s TI A.   See i d. ,  ¶70.   We agr eed 

wi t h Mr .  Bubb' s  cont ent i on t hat  t he quest i on pr esent ed was 

whet her  he made an i nf or med deci s i on when he consent ed t o Dr .  

Br usky' s suggest ed mode of  t r eat ment .   The r ecommended t r eat ment  

f or  Mr .  Bubb' s TI A was di schar ge f r om t he hospi t al  wi t h 

i nst r uct i ons f or  f ol l ow- up car e.   The i ssue of  i nf or med consent  

ar ose because Mr .  Bubb was not  t ol d of  al t er nat i ve t r eat ment ,  

whi ch was admi ssi on t o t he hospi t al  f or  f ur t her  di agnost i c 

t est i ng,  and t he benef i t s and r i sks of  bot h t r eat ment s.   I d. ,  

¶71.    

¶294 We concl uded t hat  t her e was cr edi bl e evi dence i n t he 

r ecor d f r om whi ch a r easonabl e j ur y coul d concl ude t hat  Dr .  

Br usky di d not  obt ai n i nf or med consent  t o t he t r eat ment  he 

r ecommended,  and t her ef or e,  t he c i r cui t  cour t  shoul d have 

submi t t ed Mr .  Bubb' s i nf or med consent  c l ai m t o t he j ur y.   I d. ,  

¶73.   Cont r ar y t o t he hol di ng of  t he l ead opi ni on,  our  deci s i on 

i n Bubb has not hi ng t o do wi t h a physi c i an' s obl i gat i on t o 

obt ai n i nf or med consent  t o pr ocedur es t hat  t he physi c i an has not  

r ecommended and t hat  ar e not  consi st ent  wi t h t he physi c i an' s 

di agnosi s. 6 

                                                 
6 Lead op. ,  ¶121.  



No.   2008AP1972. pdr  

 

17 
 

¶295 I ndeed,  Wi s.  St at .  § 448. 30,  Scar i a,  Mar t i n and Bubb 

ar e consi st ent  i n what  t hey r equi r e.   Each r equi r es t he 

physi c i an t o obt ai n t he pat i ent ' s i nf or med consent  t o a 

t r eat ment  or  pr ocedur e t hat  i s bei ng r ecommended t o be done t o 

t he pat i ent  based on ei t her  t he physi c i an' s di agnosi s of  t he 

pat i ent ' s ai l ment  or  i n an at t empt  t o di agnose t he pat i ent ' s 

ai l ment .   I nf or med consent  t o t he pr oposed t r eat ment  or  

pr ocedur e i s obt ai ned when t he pat i ent  i s  t ol d of  t he benef i t s 

and t he r i sks of  f ol l owi ng t he physi c i an' s advi ce.   Scar i a,  68 

Wi s.  2d at  13;  Mar t i n,  192 Wi s.  2d at  169- 70;  Bubb,  321 Wi s.  2d 

1,  ¶73.   

¶296 Hoven v.  Kel bl e,  79 Wi s.  2d 444,  256 N. W. 2d 379 

( 1977) ,  al so i s an i mpor t ant  medi cal  mal pr act i ce case.   Hoven 

i nvol ved a c l ai m f or  i nj ur i es sust ai ned as a r esul t  of  a l ung 

bi opsy.   I d.  at  446.   Dur i ng t he l ung bi opsy,  Mr .  Hoven suf f er ed 

a car di ac ar r est ,  r esul t i ng i n i nj ur y t o hi s ner vous syst em and 

br ai n t i ssue t hat  caused ext ensi ve medi cal  expenses,  pai n,  

suf f er i ng and di sabi l i t y .   I d.  

¶297 Mr .  Hoven al l eged t en separ at el y st at ed causes of  

act i on,  t hr ee of  whi ch wer e pr edi cat ed on t he t heor y of  st r i ct  

l i abi l i t y  f or  al l egedl y def ect i ve medi cal  ser vi ces r ender ed by 

each of  t he def endant s.   Our  di scussi on of  st r i ct  l i abi l i t y  i n 

Hoven begi ns by expl ai ni ng t hat  " [ o] ur  cour t  has hel d member s of  

t he medi cal  pr of essi on t o a st andar d of  r easonabl e car e under  

t he c i r cumst ances. "   I d.  at  456.   We st at ed t hat  t he pr oper  

st andar d i s r easonabl e car e under  t he c i r cumst ances because 

" ' [ a]  physi c i an i s not  an i nsur er  of  t he r esul t s of  hi s 
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di agnosi s or  pr ocedur es. ' "   I d.  ( i nt er nal  quot at i on mar ks and 

ci t at i on omi t t ed) .   

¶298 We al so expl ai ned t hat  medi ci ne i s not  an exact  

sci ence and t he ver y best  physi c i ans usi ng a r easonabl e degr ee 

of  car e and ski l l  coul d not  be expect ed never  t o er r  i n r egar d 

t o a di agnosi s or  t he per f or mance of  a pr ocedur e.   I d.   We 

concl uded our  di scussi on i n Hoven by est abl i shi ng t hat  under  t he 

l aw,  " [ m] edi cal  sci ences ar e not  exact .   A pat i ent  cannot  

consi der  a doct or ' s t r eat ment  t o be def ect i ve s i mpl y because i t  

does not  cur e hi s ai l ment .  .  .  .   To hol d medi cal  pr of essi onal s 

st r i ct l y l i abl e under  t hese ci r cumst ances woul d not  pr omot e any 

soci al  benef i t . "   I d.  at  465.   The r ul e of  l aw set  out  i n Hoven,  

t hat  a physi c i an' s dut y i s not  based on st r i ct  l i abi l i t y ,  but  

r at her  on negl i gence,  woul d be over r ul ed sub si l ent o by t he l ead 

opi ni on i f  f our  j ust i ces had j oi ned i t .   Thi s i s so because t he 

l ead opi ni on at t empt s t o expand a physi c i an' s dut y t o expl ai n 

pr ocedur es t hat  t he physi c i an di d not  r ecommend,  but  whi ch may 

be r el evant  t o whet her  t he phys i c i an' s di agnosi s was cor r ect l y  

made.  

¶299 I n t he case at  hand,  Dr .  Bul l i s  di d not  cont r avene her  

dut y t o obt ai n i nf or med consent  f r om Mr .  Jandr e,  as a mat t er  of  

l aw.   The t r eat ment  she r ecommended f or  Mr .  Jandr e,  whi ch was t o 

see hi s pr i vat e physi c i an wi t hi n a week,  or  sooner  i f  hi s 

sympt oms r ecur r ed,  was consi st ent  wi t h her  di agnosi s of  Bel l ' s  

pal sy.   I f  her  di agnosi s had been cor r ect ,  t her e wer e no 

undi scl osed r i sks of  t he r ecommended t r eat ment .    
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¶300 The l ead opi ni on at t empt s t o hol d Dr .  Bul l i s  st r i ct l y 

l i abl e f or  a mi ssed di agnosi s by r equi r i ng t hat  she obt ai n Mr .  

Jandr e' s i nf or med consent  t o f or go a car ot i d ul t r asound,  whose 

onl y r el evance was t o show t hat  Dr .  Bul l i s '  di agnosi s of  Bel l ' s  

pal sy was not  cor r ect .   That  t he l ead opi ni on at t empt s t o i mpose 

st r i ct  l i abi l i t y  f or  a mi ssed di agnosi s becomes appar ent  when 

one exami nes what  woul d have happened i f  t he di agnosi s of  Bel l ' s  

pal sy had been cor r ect .   I f  t hat  wer e t he ci r cumst ance,  t he l ead 

opi ni on woul d not  concl ude t hat  Dr .  Bul l i s  v i ol at ed Wi s.  St at .  

§ 448. 30 f or  f ai l i ng t o t el l  Mr .  Jandr e t hat  a car ot i d 

ul t r asound coul d have been done t o assi st  i n r ul i ng out  a TI A or  

st r oke.    

¶301 The r easoni ng of  t he l ead opi ni on i s a s i gni f i cant  

change i n t he l aw,  and i t  i s  not  suppor t ed ei t her  by Wi s.  St at .  

§ 448. 30 or  Scar i a,  upon whi ch § 448. 30 i s based.   St at ed 

ot her wi se,  § 448. 30 i s based on i nf or mi ng pat i ent s of  t he r i sks 

and benef i t s of  pr ocedur es t hat  t he physi c i an r ecommends be done 

t o t he pat i ent .   Scar i a,  68 Wi s.  2d at  12 ( concl udi ng t hat  

" [ t ] he r i ght  t o be r ecogni zed and pr ot ect ed i s t he r i ght  of  t he 

pat i ent  t o consent  or  not  t o consent  t o a pr oposed medi cal  

t r eat ment  or  pr ocedur e" ) .   I n shar p cont r ast ,  t he l ead opi ni on 

i s based on r equi r i ng t he physi c i an t o obt ai n i nf or med consent  

t o f or go pr ocedur es t hat  t he physi c i an has not  r ecommended be 

done t o t he pat i ent ,  pr ocedur es t hat  ar e not  consi st ent  wi t h t he 

di agnosi s t he physi c i an made.   The pot ent i al  scope of  t he 

r easoni ng under l y i ng t he l ead opi ni on i s br eat ht aki ng because a 

c l ai m f or  t he v i ol at i on of  t he dut y of  i nf or med consent  woul d be 
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l i mi t ed onl y by an exper t ' s  t heor y on what  mi ght  have been 

di agnosed.  

¶302 The l ead opi ni on' s at t empt ed expansi on of  t he l aw t o 

r equi r e i nf or mat i on about  pr ocedur es t hat  may show t hat  t he 

physi c i an' s di agnosi s was not  cor r ect  i s  not  suppor t ed by any 

ot her  Wi sconsi n case.   Thi s i s so because t he doct r i ne of  

i nf or med consent  ar i ses f r om t he " not i on t hat  an adul t  has a 

r i ght  t o det er mi ne what  shal l  be done wi t h hi s own body. "   

Schr ei ber  v.  Physi c i ans I ns.  Co.  of  Wi s. ,  223 Wi s.  2d 417,  426,  

588 N. W. 2d 26 ( 1999)  ( i nt er nal  quot at i on mar ks and ci t at i on 

omi t t ed) .   I f  a physi c i an has not  r ecommended a t r eat ment ,  or  

t hat  a pr ocedur e be done,  t her e i s no i nvasi on of  t he pat i ent ' s 

r i ght  t o bodi l y i nt egr i t y t hat  t he physi c i an r ecommended.  

¶303 I  agr ee t hat  a pat i ent  has t he r i ght  t o say what  wi l l  

be done wi t h hi s or  her  body,  and he or  she cannot  make an 

i nf or med deci s i on about  t hat  r i ght  unl ess t he " benef i t s and 

r i sks"  of  t he r ecommended pr ocedur es or  t r eat ment s ar e expl ai ned 

t o t he pat i ent .   However ,  t her e i s no Wi sconsi n case t hat  

r equi r es a physi c i an t o expl ai n pr ocedur es t o t he pat i ent  t hat  

t he physi c i an i s not  r ecommendi ng be done.   See Tr ogun,  58 

Wi s.  2d at  599 ( expl ai ni ng t hat  " a f ai l ur e t o di scl ose t he 

r ami f i cat i ons of  a pendi ng cour se of  t r eat ment ,  t her apy,  or  

sur ger y"  was t he i ssue i n an i nf or med consent  cl ai m) ;  Mar t i n,  

192 Wi s.  2d at  176 ( concl udi ng t hat  " [ a]  physi c i an who pr oposes 

t o t r eat  a pat i ent  or  [ t o]  at t empt  t o di agnose a medi cal  pr obl em 

must  make such di scl osur es as wi l l  enabl e a r easonabl e per son 

under  t he c i r cumst ances conf r ont i ng t he pat i ent  t o exer ci se t he 
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pat i ent ' s r i ght  t o consent  t o,  or  t o r ef use t he pr ocedur e 

pr oposed" ) ;  Johnson,  199 Wi s.  2d at  630 ( concl udi ng t hat  t he 

" concept  of  i nf or med consent  i s based on t he t enet  t hat  i n or der  

t o make a r at i onal  and i nf or med deci s i on about  under t aki ng a 

par t i cul ar  t r eat ment  or  under goi ng a par t i cul ar  sur gi cal  

pr ocedur e,  a pat i ent  has t he r i ght  t o know about  s i gni f i cant  

pot ent i al  r i sks i nvol ved i n t he pr oposed t r eat ment  or  sur ger y" ) ;  

Hannemann v.  Boyson,  2005 WI  94,  ¶44,  282 Wi s.  2d 664,  698 

N. W. 2d 714 ( expl ai ni ng t hat  medi cal  pr of essi onal s " ar e obl i gat ed 

t o di scl ose and di scuss t he mat er i al  r i sks of  any gi ven 

pr ocedur e or  t r eat ment  wi t h t hei r  pat i ent s  so t hat  t hei r  

pat i ent s may make i nf or med deci s i ons as t o whet her  t hey want  t o 

consent  t o bodi l y i nt r usi ons and pr oceed wi t h t he r ecommended 

pr ocedur e or  t r eat ment " ) ;  Bubb,  321 Wi s.  2d 1,  ¶73 ( concl udi ng 

t hat  " Dr .  Br usky' s f ai l ur e t o adequat el y i nf or m t he Bubbs of  t he 

al t er nat i ve mode of  t r eat ment  avai l abl e was a cause of  Ri char d' s 

i nj ur i es t hat  r esul t ed f r om hi s st r oke" ) .    

¶304 The l ead opi ni on r equi r es mor e t han i nf or mat i on about  

physi c i an- r ecommended t r eat ment  or  pr ocedur es and t hei r  benef i t s 

and r i sks.   The l ead opi ni on at t empt s t o change t he dut y t o 

obt ai n i nf or med consent  f or  a physi c i an- r ecommended t r eat ment  or  

pr ocedur e i nt o a dut y t o obt ai n i nf or med consent  f or  a pr ocedur e 

t hat  t he physi c i an has not  r ecommended,  sol el y because t he 

pr ocedur e may show t hat  t he physi c i an' s di agnosi s was not  

cor r ect .   The l ead opi ni on at t empt s t o expand Wi s.  St at .  

§ 448. 30 t o r equi r e t he physi c i an t o i nf or m t he pat i ent  about  

t he r i sks and benef i t s of  a pr ocedur e,  her e a car ot i d 



No.   2008AP1972. pdr  

 

22 
 

ul t r asound,  t hat  t he physi c i an di d not  r ecommend i n r egar d t o 

t r eat i ng or  di agnosi ng t he ai l ment  t hat  t he physi c i an concl uded 

t he pat i ent  had.   Rat her ,  a car ot i d ul t r asound has r el evance 

onl y t o det er mi ni ng whet her  t he di agnosi s of  Bel l ' s  pal sy was 

cor r ect l y made.   Ther ef or e,  t he l ead opi ni on' s hol di ng,  i f  i t  

wer e adopt ed by f our  member s of  t hi s cour t ,  woul d i mpose st r i ct  

l i abi l i t y  on t he physi c i an f or  hi s or  her  di agnosi s,  cont r ar y t o 

our  hol di ng i n Hoven.   Hoven,  79 Wi s.  2d at  456.  

¶305 The l ead opi ni on at t empt s t o c l ot he i t sel f  i n 

pr ecedent ,  as i t  t akes st at ement s f r om past  cases and j uxt aposes 

t hem wi t h hol di ngs t hat  t he st at ement s and t he cases ci t ed do 

not  suppor t .   For  exampl e,  t he l ead opi ni on says,  " Wi sconsi n l aw 

' r equi r es t hat  a physi c i an di scl ose i nf or mat i on necessar y f or  a 

r easonabl e per son t o make an i nt el l i gent  deci s i on wi t h r espect  

t o t he choi ces of  t r eat ment  or  di agnosi s. ' " 7  Al t hough t he wor ds 

ar e accur at el y quot ed f r om Kukl i nski  v.  Rodr i guez,  203 Wi s.  2d 

324,  329,  552 N. W. 2d 869 ( Ct .  App.  1996) ,  Kukl i nski  di d not  

r equi r e a physi c i an t o i nf or m a pat i ent  of  t he avai l abi l i t y  of  a 

CT scan at  a t i me when t he physi c i an di d not  bel i eve a CT scan 

was war r ant ed.   To t he cont r ar y,  Kukl i nski  hol ds t hat  t her e was 

no r eason t o i nf or m t he pat i ent  of  t he avai l abi l i t y  of  a CT scan 

when t he pat i ent  came i nt o t he emer gency r oom because t he 

physi c i an' s i ni t i al  di agnosi s of  Mr .  Kukl i nski  was t hat  he had a 

" mi nor  head i nj ur y. "   I d.  at  333.   That  t he physi c i an l at er  

                                                 
7 Lead op. ,  ¶8,  quot i ng Kukl i nski  v.  Rodr i guez,  203 Wi s.  2d 

324,  329,  552 N. W. 2d 869 ( Ct .  App.  1996)  ( quot i ng Mar t i n v.  
Ri char ds,  192 Wi s.  2d 156,  175,  531 N. W. 2d 70 ( 1995) ) ;  see al so 
Bubb v.  Br usky,  2009 WI  91,  ¶62,  321 Wi s.  2d 1,  768 N. W. 2d 903.  
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or der ed a CT scan was due t o a change i n hi s di agnosi s based on 

t he pat i ent ' s change i n condi t i on.   I d.  at  332- 33.   Nei t her  

Kukl i nski  nor  any ot her  case suppor t s a c l ai m t hat  Dr .  Bul l i s  

v i ol at ed her  dut y t o obt ai n Mr .  Jandr e' s i nf or med consent  when 

she di d not  expl ai n t o hi m t hat  a car ot i d ul t r asound may show 

t hat  her  di agnosi s of  Bel l ' s  pal sy was not  cor r ect .  

C.   I nconsi st ent  Ver di ct s 

¶306 The j ur y f ound t hat  Dr .  Bul l i s was not  negl i gent  i n 

her  di agnosi s of  Bel l ' s  pal sy even t hough she had not  done a 

car ot i d ul t r asound t o r ul e out  t he di agnoses of  TI A or  st r oke 

caused by bl ockage of  t he car ot i d ar t er i es.   The j ur y al so f ound 

t hat  Dr .  Bul l i s  was negl i gent  i n per f or mi ng her  dut y of  

obt ai ni ng i nf or med consent  because she di d not  t el l  Mr .  Jandr e 

t hat  a car ot i d ul t r asound coul d have det er mi ned whet her  he had 

suf f er ed a TI A or  smal l  st r oke r at her  t han Bel l ' s  pal sy.    

¶307 Jur y ver di ct s ar e i nconsi st ent  when t he f act s t hat  

must  have been f ound by t he j ur y i n r egar d t o one ver di ct  ar e 

r epugnant  t o t he f act s t hat  must  have been f ound by t he j ur y i n 

or der  t o r et ur n t he second ver di ct .   See West f al l ,  110 Wi s.  2d 

at  92- 95.   A ver di ct  t hat  i s  i nconsi st ent ,  " i f  not  t i mel y 

r emedi ed by r econsi der at i on by t he j ur y,  must  r esul t  i n a new 

t r i al . "   I d.  at  98. 8   

                                                 
8 The t r i par t i t e r ul e r el at i ve t o i nconsi st ent  ver di ct s of  

St at z v.  Pohl ,  266 Wi s.  23,  28- 29,  62 N. W. 2d 556 ( 1954) ,  has 
been abr ogat ed as wel l  as t he cour t ' s  " expr essi ons of  t he 
appr oval  of  such r at i onal i zat i on f or  pr eser vi ng and r econci l i ng 
such i nconsi st ent  ver di ct s. "   West f al l  v.  Kot t ke,  110 Wi s.  2d 
86,  100,  328 N. W. 2d 481 ( 1983) .  
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¶308 I n hi s act i on f or  negl i gent  car e and t r eat ment ,  Mr .  

Jandr e ar gued t hat  Dr .  Bul l i s  negl i gent l y di agnosed Bel l ' s  pal sy 

because she had not  or der ed a car ot i d ul t r asound t o r ul e out  t he 

possi bi l i t y  t hat  bl ocked car ot i d ar t er i es wer e causi ng Mr .  

Jandr e' s sympt oms.   I n r egar d t o t he c l ai m of  i nf or med consent ,  

Mr .  Jandr e ar gued t hat  he shoul d have been t ol d t hat  a car ot i d 

ul t r asound was an avai l abl e di agnost i c t ool  t o det er mi ne whet her  

bl ocked car ot i d ar t i es wer e causi ng hi s sympt oms,  r at her  t han 

Bel l ' s  pal sy.    

¶309 The j ur y i nst r uct i ons on i nf or med consent  al so f ocused 

on t he possi bi l i t y  t hat  t her e was a mor e accur at e di agnost i c 

pr ocedur e t han t hat  used by Dr .  Bul l i s  t o di agnose Mr .  Jandr e' s 

ai l ment .   To f ocus on Mr .  Jandr e' s c l ai m t hat  he shoul d have 

been t ol d about  a car ot i d ul t r asound,  t he c i r cui t  cour t  

i nst r uct ed t he j ur y as f ol l ows:    

A doct or  has t he dut y t o pr ovi de her  pat i ent  wi t h 
i nf or mat i on necessar y t o enabl e t he pat i ent  t o make an 
i nf or med deci s i on about  a di agnost i c pr ocedur e and 
al t er nat i ve choi ces of  di agnost i c pr ocedur es.   I f  t he 
doct or  f ai l s  t o per f or m t hi s dut y,  she i s negl i gent .  

To meet  t hi s dut y t o i nf or m her  pat i ent ,  a doct or  
must  pr ovi de her  pat i ent  wi t h t he i nf or mat i on a 
r easonabl e per son i n t he pat i ent ' s posi t i on woul d 
r egar d as s i gni f i cant  when deci di ng t o accept  or  
r ej ect  a di agnost i c pr ocedur e.   I n answer i ng t hi s 
quest i on,  you shoul d det er mi ne what  a r easonabl e 
per son i n t he pat i ent ' s posi t i on woul d want  t o know i n 
consent i ng t o or  r ej ect i ng a di agnost i c pr ocedur e.  

The doct or  must  i nf or m t he pat i ent  whet her  a 
di agnost i c pr ocedur e i s or di nar i l y  per f or med i n t he 
c i r cumst ances conf r ont i ng t he pat i ent ,  whet her  
al t er nat e pr ocedur es appr oved by t he medi cal  
pr of essi on ar e avai l abl e,  what  t he out l ook i s f or  
success or  f ai l ur e of  each al t er nat e pr ocedur e,  and 
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t he benef i t s and r i sks i nher ent  i n each al t er nat e 
pr ocedur e.   

¶310 The under l i ned l anguage i n t he above- quot ed j ur y 

i nst r uct i ons,  under  t he f act s of  t hi s case,  i s not  consi st ent  

wi t h t he l aw of  i nf or med consent .   Even t hough t he j ur y 

i nst r uct i on may have been pr oper  f or  t he i nf or med consent  c l ai m 

under  ot her  c i r cumst ances,  gi ven t he f act s of  t hi s case,  i t  

pr omot ed t he i nconsi st ent  ver di ct s t he j ur y r ender ed.   Thi s i s 

so because t he j ur y i nst r uct i on r equi r ed Dr .  Bul l i s  t o obt ai n 

Mr .  Jandr e' s consent  t o f or go a di agnost i c pr ocedur e t hat  she 

had not  r ecommended be done,  whi ch pr ocedur e t he j ur y al so f ound 

was not  r equi r ed t o meet  Dr .  Bul l i s '  r equi s i t e st andar d of  car e.    

¶311 Mr .  Jandr e suf f er ed no i nj ur y f r om any al t er nat e 

di agnost i c pr ocedur e t hat  Dr .  Bul l i s  r ecommended and empl oyed,  

yet  l i abi l i t y  f or  i nj ur y suf f er ed f r om a r ecommended and 

empl oyed pr ocedur e i s t he essence of  an i nf or med consent  c l ai m.   

St at ed ot her wi se,  i nf or med consent  r equi r es t hat  a physi c i an 

gi ve suf f i c i ent  i nf or mat i on t o a pat i ent  so t hat  t he pat i ent  can 

make an i nf or med deci s i on about  whet her  t o per mi t  a r ecommended 

pr ocedur e be done t o hi m or  her .   The r i ght  t o gi ve or  r ef use 

consent  i s gr ounded i n a pat i ent ' s r i ght  t o cont r ol  what  wi l l  be 

done t o hi s or  her  body.   Scar i a,  68 Wi s.  2d at  12;  Mar t i n,  192 

Wi s.  2d at  169- 70;  Johnson,  199 Wi s.  2d at  630;  Schr ei ber ,  223 

Wi s.  2d at  426;  Hannemann,  282 Wi s.  2d 664,  ¶44;  Bubb,  321 

Wi s.  2d 1,  ¶69.    

¶312 Al t er nat e di agnost i c pr ocedur es become an i ssue on 

whi ch t o gr ound an i nf or med consent  c l ai m when a physi c i an 

r ecommends and empl oys a pr ocedur e and t he pat i ent  suf f er s an 
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i nj ur y t hat  t he physi c i an di d not  di scl ose t o t he pat i ent  bef or e 

t he pr ocedur e was per f or med.   Hannemann,  282 Wi s.  2d 664,  ¶¶43-

44.   However ,  no v i ol at i on of  Wi s.  St at .  § 448. 30 or  t he common 

l aw consi st ent  wi t h § 448. 30 ar i ses when a physi c i an decl i nes t o 

empl oy an al t er nat e di agnost i c pr ocedur e,  s i mpl y because t hat  

al t er nat e di agnost i c pr ocedur e may have been a mor e accur at e 

di agnost i c t ool  t han t he one chosen by t he physi c i an.    

¶313 One of  t he cent r al  i ssues at  t r i al  was whet her  Dr .  

Bul l i s ' s di agnosi s of  Bel l ' s  pal sy was negl i gent l y made because 

she l i s t ened f or  br ui t s i n Mr .  Jandr e' s car ot i d ar t er i es r at her  

t han doi ng a car ot i d ul t r asound t o eval uat e hi s car ot i d 

ar t er i es.   The j ur y f ound t hat  Dr .  Bul l i s ' s deci s i on not  t o 

empl oy car ot i d ul t r asound dur i ng her  di agnosi s of  Mr .  Jandr e' s  

ai l ment  was not  negl i gent .   However ,  i n or der  t o sust ai n t he 

i nf or med consent  ver di ct ,  t he j ur y must  have f ound t hat  Dr .  

Bul l i s  had an obl i gat i on t o t el l  Mr .  Jandr e t hat  she coul d have 

used a car ot i d ul t r asound i n her  di agnosi s of  hi s ai l ment  even 

t hough she chose not  t o do so.   The j ur y i nst r uct i on di r ect s t he 

j ur y t o t hat  concl usi on when i t  i nst r uct s t hat  " [ a]  doct or  has 

t he dut y t o pr ovi de her  pat i ent  wi t h i nf or mat i on necessar y t o 

enabl e t he pat i ent  t o make an i nf or med deci s i on about  a 

di agnost i c pr ocedur e and al t er nat e choi ces of  di agnost i c 

pr ocedur es.   I f  t he doct or  f ai l s  t o per f or m t hi s dut y,  she i s 

negl i gent . "  

¶314 The j ur y ver di ct  pl aces cl ai ms of  i nf or med consent  i n 

di r ect  conf l i c t  wi t h c l ai ms of  negl i gent  car e and t r eat ment  when 

no i nj ur y r esul t s f r om t he pr ocedur e empl oyed.   Thi s i s so 
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because so l ong as t he di agnost i c pr ocedur es t hat  wer e empl oyed 

f or  t he pat i ent  wer e " r easonabl e gi ven t he st at e of  medi cal  

knowl edge at  t hat  t i me, "  no negl i gent  car e can be f ound, 9 yet  

f ai l i ng t o advi se about  t he use of  ot her  pr ocedur es t hat  ar e not  

bei ng r ecommended i s a f ai l ur e i n t he dut y of  i nf or med consent ,  

accor di ng t o t he j ur y ver di ct ,  gi ven t he f act s of  t hi s case.  

¶315 The ver di ct s r est  on i nconsi st ent  f act ual  f oundat i ons,  

i n t hat  t he c l ai m of  negl i gent  car e and t r eat ment  and t he cl ai m 

of  i nf or med consent  t ur n on t he use of  a car ot i d ul t r asound.   

The j ur y f ound t hat  Dr .  Bul l i s  was not  negl i gent  when she di d 

not  empl oy car ot i d ul t r asound i n her  di agnosi s,  but  t hat  she was 

negl i gent  i n f ai l i ng t o obt ai n Mr .  Jandr e' s consent  not  t o 

empl oy a car ot i d ul t r asound i n her  di agnosi s.   Ther ef or e,  under  

t he f act s of  t hi s case,  t he j ur y ' s ver di ct s r equi r ed t he j ur y t o 

f i nd i nconsi st ent  f act s.   

¶316 Ther e i s no cl ai m under  l aw f or  f ai l i ng t o i nf or m a 

pat i ent  of  pr ocedur es t hat  wer e not  r ecommended,  when t he 

pr ocedur es empl oyed do not  cause i nj ur y.   Accor di ngl y,  t he c l ai m 

of  i nf or med consent  shoul d be di smi ssed.   I n addi t i on,  because 

t he ver di ct s f or  Mr .  Jandr e' s  t wo cl ai ms ar e i nconsi st ent ,  

pur suant  t o our  di r ect i ve i n West f al l ,  I  woul d or der  a new t r i al  

on t he c l ai m of  negl i gent  car e and t r eat ment .   

I I I .   CONCLUSI ON 

                                                 
9 The st andar d j ur y i nst r uct i on empl oyed her e st at ed i n 

r el evant  par t ,  " I f  you f i nd f r om t he evi dence t hat  mor e t han one 
met hod of  .  .  .  di agnosi ng Thomas Jandr e' s condi t i on was 
r ecogni zed as r easonabl e gi ven t he st at e of  medi cal  knowl edge at  
t hat  t i me,  t hen Dr .  Ther ese Bul l i s  was at  l i ber t y t o sel ect  any 
of  t he r ecogni zed met hods. "  
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¶317 The l ead opi ni on,  when combi ned wi t h Just i ce Pr osser ' s 

concur r ence t hat  af f i r ms t he cour t  of  appeal s deci s i on,  hol ds 

one physi c i an st r i ct l y l i abl e f or  a mi ssed di agnosi s,  cont r ar y  

t o t he l egi s l at i ve di r ect i ve i n Wi s.  St at .  § 448. 30 and our  

l ong- st andi ng pr ecedent .   I  al so wr i t e i n di ssent  t o poi nt  out  

t hat  i f  t he l ead opi ni on had gar ner ed t he vot e of  f our  j ust i ces 

f or  i t s r easoni ng,  whi ch i t  di d not ,  t he cour t  woul d have 

i mposed st r i ct  l i abi l i t y  f or  mi ssed di agnoses by expandi ng a 

pat i ent ' s r i ght  of  i nf or med consent  under  § 448. 30 f r om a r i ght  

t o be i nf or med about  t he r i sks and benef i t s of  t r eat ment s and 

pr ocedur es t hat  wer e r ecommended by t he physi c i an i nt o a r i ght  

t o be i nf or med about  al l  t r eat ment s and pr ocedur es t hat  wer e not  

r ecommended by t he physi c i an,  but  whi ch may be r el evant  t o 

whet her  t he cor r ect  di agnosi s was made.   St at ed ot her wi se,  t he 

l ead opi ni on' s at t empt ed expansi on of  § 448. 30 woul d r equi r e 

t hat  whenever  t her e i s a c l ai m t hat  t he cor r ect  di agnosi s of  a 

pat i ent ' s ai l ment  was not  made,  a physi c i an woul d be l i abl e f or  

f ai l i ng t o t el l  a pat i ent  about  al l  pot ent i al  di agnoses and al l  

pot ent i al  t est s t hat  coul d have been empl oyed t o eval uat e 

whet her  di f f er ent  ai l ment s wer e t he sour ce of  t he pat i ent ' s 

sympt oms.   Thi s woul d be an ent i r el y new concept  t hat  t he 

l egi s l at ur e di d not  codi f y  when i t  enact ed § 448. 30.   

Accor di ngl y,  I  concl ude t hat  § 448. 30 i s not  i mpl i cat ed i n t hi s 

mal pr act i ce act i on because t her e was no f ai l ur e t o i nf or m t he 

pat i ent  about  t he r i sks and benef i t s of  t he t r eat ment  and 

pr ocedur es t hat  t he physi c i an empl oyed.    
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¶318 I  al so concl ude t hat  under  t he ci r cumst ances pr esent ed 

t he j ur y ' s f i ndi ng t hat  Dr .  Bul l i s  was not  negl i gent  i n her  car e 

and t r eat ment  of  Mr .  Jandr e i s i nconsi st ent  wi t h t he j ur y ' s 

f i ndi ng t hat  Dr .  Bul l i s  was negl i gent  i n r egar d t o her  dut y t o 

obt ai n i nf or med consent .   Accor di ngl y,  I  woul d r ever se t he 

deci s i on of  t he cour t  of  appeal s,  and due t o t he i nconsi st ency 

i n t he j ur y ' s ver di ct s,  I  woul d r emand f or  a new t r i al  on 

whet her  Dr .  Bul l i s  was negl i gent  i n her  car e and t r eat ment  of  

Mr .  Jandr e.   Ther ef or e,  I  r espect f ul l y di ssent .  

¶319 I  am aut hor i zed t o st at e t hat  Just i ces ANNETTE 

KI NGSLAND ZI EGLER and MI CHAEL J.  GABLEMAN j oi n i n t hi s di ssent .  
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