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NOTI CE 
This opinion is subject to further 
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version will appear in the bound 
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Rever sed.    

 

¶1 DAVI D T.  PROSSER,  J.    Thi s i s a r evi ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s, 1 r ever si ng a 

deci s i on and or der  of  t he Wi nnebago Count y Ci r cui t  Cour t ,  Kar en 

L.  Sei f er t ,  Judge.   Thi s case r equi r es us t o det er mi ne whet her  

t he def endant  i s ent i t l ed t o an evi dent i ar y hear i ng on t he basi s 

of  hi s concl usor y al l egat i on i n a Wi s.  St at .  § 974. 06 ( 2007- 08) 2 

                                                 
1 St at e v.  Bal l i et t e,  No.  2009AP472,  unpubl i shed sl i p op.  

( Wi s.  Ct .  App.  Mar ch 10,  2010) .  

2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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mot i on f or  a new t r i al  t hat  hi s post convi ct i on counsel  was 

i nef f ect i ve f or  not  r ai s i ng i n a Wi s.  St at .  § 974. 02 mot i on and 

on di r ect  appeal  addi t i onal  i nef f ect i ve assi st ance of  counsel  

c l ai ms agai nst  hi s t r i al  counsel .  

¶2 We concl ude t hat  t he def endant  i s not  ent i t l ed t o an 

evi dent i ar y hear i ng because t he al l egat i ons i n hi s § 974. 06 

mot i on do not  pr ovi de suf f i c i ent  mat er i al  f act s t hat ,  i f  pr oven,  

demonst r at e an ent i t l ement  t o t he r el i ef  sought .    

¶3 The def endant ' s mot i on f ocused at t ent i on on t he wr ong 

counsel ;  i t  was concl usor y because i t  f ai l ed t o car ef ul l y 

addr ess t he t wo el ement s of  i nef f ect i ve assi st ance of  counsel  

set  out  i n St r i ckl and v.  Washi ngt on,  466 U. S.  668 ( 1984) ;  and i t  

gener al l y i gnor ed t he " f i ve ' w' s '  and one ' h' "  met hodol ogy 

out l i ned i n St at e v.  John Al l en,  2004 WI  106,  274 Wi s.  2d 568,  

682 N. W. 2d 433 ( John Al l en) ,  whi ch gui de t he cour t  i n 

meani ngf ul l y eval uat i ng t he c l ai m.   The mot i on f ai l ed t o say who 

woul d be cal l ed as a wi t ness at  an evi dent i ar y hear i ng and what  

t hei r  t est i mony was l i kel y t o pr ove.   I n at t empt i ng t o const r uct  

a bet t er  def ense f or  a r et r i al ,  Bal l i et t e di d not  do enough t o 

show t hat  a new t r i al  was r equi r ed.   

¶4 I n sum,  t he § 974. 06 mot i on was i nsuf f i c i ent .   

Accor di ngl y,  t he deci s i on of  t he cour t  of  appeal s i s r ever sed.  

I .  BACKGROUND AND PROCEDURAL HI STORY 

¶5 On August  30,  1999,  Davi d J.  Bal l i et t e ( Bal l i et t e)  

dr ove hi s car  af t er  consumi ng si x t o seven beer s and t wo shot s  

of  l i quor  at  t he Ri dgeway Bar  i n Neenah.   As Bal l i et t e was 

dr i v i ng west  on Count y Hi ghway GG,  he came upon a Pont i ac 
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Fi r ebi r d dr i ven by Mi chel e Thei n ( Thei n) .   I n t he pr ocess of  

pr epar i ng t o t ur n l ef t  i nt o her  dr i veway,  Thei n s l owed down.   

When she sl owed down,  Bal l i et t e at t empt ed t o pass her  i n t he 

l ef t  l ane.   As Thei n t ur ned l ef t ,  Bal l i et t e st r uck t he Pont i ac,  

dr i v i ng bot h vehi c l es i nt o t he di t ch.   Af t er  t he col l i s i on,  

Thei n was pr onounced dead as a r esul t  of  subst ant i al  head 

t r auma.    

¶6 Of f i cer  Char l es Mar ousek of  t he Wi nnebago Count y 

Sher i f f ' s  Depar t ment  was t he second of f i cer  t o r espond t o t he 

acci dent .   He spoke wi t h Bal l i et t e and obt ai ned Bal l i et t e' s 

st at ement  about  dr i nki ng.   He al so not i ced a st r ong odor  of  

al cohol  on Bal l i et t e' s br eat h and obser ved t hat  hi s speech was 

sl ur r ed.   Of f i cer  Mar ousek t hen admi ni st er ed t hr ee f i el d 

sobr i et y t est s,  al l  of  whi ch Bal l i et t e f ai l ed.   Of f i cer  Mar ousek 

had Bal l i et t e per f or m a pr el i mi nar y br eat h t est ,  whi ch r esul t ed 

i n a r eadi ng of  . 201 per cent  br eat h al cohol .   At  t hi s poi nt ,  

Bal l i et t e was t aken i nt o cust ody and t r anspor t ed t o Mer cy 

Medi cal  Cent er .   Appr oxi mat el y  t wo hour s af t er  t he acci dent ,  

Bal l i et t e pr ovi ded a bl ood sampl e at  t he hospi t al .   I t  showed a 

bl ood al cohol  cont ent  of  . 183,  whi ch was ext r apol at ed t o . 21 

bl ood al cohol  cont ent  at  t he t i me of  t he cr ash.    

¶7 Bal l i et t e was subsequent l y char ged wi t h homi ci de by 

i nt oxi cat ed use of  a mot or  vehi c l e i n v i ol at i on of  Wi s.  St at .  

§ 940. 09( 1) ( a)  and homi ci de by use of  a mot or  vehi c l e wi t h a 

pr ohi bi t ed al cohol  concent r at i on i n v i ol at i on of  Wi s.  St at .  

§ 940. 09( 1) ( b) .   Bal l i et t e al so was char ged wi t h oper at i ng af t er  

r evocat i on,  an of f ense t o whi ch he pl ed gui l t y bef or e t r i al .  
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¶8 At  t r i al ,  Bal l i et t e c l ai med t hat  t he cr ash woul d have 

occur r ed r egar dl ess of  hi s i nt oxi cat i on l evel .   He asser t ed t hat  

Thei n br aked suddenl y and pul l ed t o t he r i ght ,  maki ng r oom f or  

hi m t o pass.   He ar gued t hat  by at t empt i ng t o pass on t he l ef t ,  

he execut ed a nor mal  passi ng maneuver .   Bal l i et t e c l ai med t hat  

af t er  begi nni ng t o execut e t hi s maneuver ,  he not i ced Thei n' s 

br ake l i ght s when he was about  s i x t o seven car  l engt hs behi nd 

Thei n.   He asser t ed t hat  he appl i ed hi s br akes and ski dded i nt o 

her  door  as Thei n t ur ned i nt o hi m. 3   

¶9 The St at e cal l ed t wo acci dent  r econst r uct i on exper t s 

t o di sput e Bal l i et t e' s def ense.  Bot h exper t s concl uded t hat  

Bal l i et t e' s ver si on of  t he st or y was not  possi bl e,  due t o t he 

ski d mar ks l ef t  by Bal l i et t e' s vehi c l e and t he l ack of  ski d 

mar ks f r om Thei n' s vehi c l e.  The exper t s t est i f i ed t hat  Bal l i et t e 

had ampl e di st ance,  a c l ear  v i ew,  and pl ent y of  oppor t uni t y t o 

decel er at e and avoi d t he col l i s i on.   Bal l i et t e' s t r i al  counsel ,  

At t or ney Kevi n Musol f ,  r et ai ned an acci dent  r econst r uct i on 

exper t  named Char l es Scal i a.  At t or ney Musol f  di d not ,  however ,  

cal l  t he exper t  at  t r i al .  The j ur y f ound Bal l i et t e gui l t y,  and 

he was sent enced t o 40 year s i n pr i son.   

¶10 At t or ney Edwar d Hunt  was assi gned as Bal l i et t e' s 

post convi ct i on counsel .   At t or ney Hunt  r ai sed f our  c l ai ms,  

i ncl udi ng t wo f or  i nef f ect i ve assi st ance of  t r i al  counsel .  

At t or ney Hunt  asser t ed t hat  At t or ney Musol f  er r ed ( a)  by f ai l i ng 

                                                 
3 Bal l i et t e al so t est i f i ed t hat  Thei n di d not  have her  t ur n 

s i gnal  on.    
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t o r equest  t he i nser t i on of  l anguage i n a j ur y i nst r uct i on t hat  

woul d have " expl ai ned and cl ar i f i ed"  how t he vi ct i m' s " conduct  

and act s"  may have pr ovi ded t he def endant  wi t h an af f i r mat i ve 

def ense;  and ( b)  by f ai l i ng t o obj ect  t o t he cour t ' s  

consi der at i on of  v i ct i m i mpact  st at ement s at  sent enci ng wi t hout  

f i r st  pr ovi di ng Bal l i et t e t he oppor t uni t y t o r evi ew t he 

st at ement s.   At t or ney Hunt  di d not ,  however ,  r ai se a c l ai m f or  

i nef f ect i ve assi st ance of  t r i al  counsel  f or  At t or ney Musol f ' s  

f ai l ur e t o pr esent  an acci dent  r econst r uct i on exper t .   The cour t  

gr ant ed Bal l i et t e an evi dent i ar y hear i ng i n whi ch At t or ney Hunt  

exami ned At t or ney Musol f  on t he t wo i ssues of  i nef f ect i ve 

assi st ance of  counsel .   At t or ney Musol f  al so pr epar ed an 

af f i davi t  on sent enci ng r ecommendat i ons by t wo j ur or s t hat  

At t or ney Hunt  moved i nt o evi dence.   The t r i al  cour t  ul t i mat el y 

deni ed al l  f our  post convi ct i on c l ai ms,  and t he cour t  of  appeal s  

af f i r med.    

¶11 I n 2008 Bal l i et t e f i l ed a mot i on pr o se under  Wi s.  

St at .  § 974. 06 aski ng f or  a new t r i al .   He al l eged i nef f ect i ve 

assi st ance of  post convi ct i on counsel  f or  At t or ney Hunt ' s f ai l ur e 

t o r ai se cer t ai n c l ai ms of  i nef f ect i ve assi st ance of  t r i al  

counsel .   

¶12 Bal l i et t e' s mot i on r ead i n par t  as f ol l ows:  

 I .  Post convi ct i on counsel  was i nef f ect i ve f or  
f ai l i ng t o chal l enge on di r ect  appeal  sever al  act s and 
omi ssi ons of  t r i al  counsel  t hat  const i t ut e i nef f ect i ve 
assi st ance.  

 .  .  .  .   
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 I I .  Post convi ct i on counsel  was i nef f ect i ve f or  
f ai l i ng t o chal l enge t he cour t ' s  r ul i ng al l owi ng 
evi dence t hat  t he def endant ' s dr i ver ' s l i cense was 
r evoked at  t he t i me of  t he acci dent .  

¶13 Under  I . ,  Bal l i et t e wr ot e i n par t :  

On di r ect  appeal ,  At t or ney Edwar d Hunt  unsuccessf ul l y 
chal l enged At t or ney Kevi n Musol f ' s  f ai l ur e t o r equest  
mor e speci f i c  j ur y i nst r uct i ons and f ai l ur e t o obj ect  
t o l et t er s submi t t ed t o t he sent enci ng j udge.   Hunt  
f ai l ed t o chal l enge ot her  aspect s of  Musol f ' s  conduct ,  
whi ch ar e det ai l ed bel ow.   ( Ci t at i ons omi t t ed. )  
( Emphasi s added. )  

¶14 Bal l i et t e at t ached t o hi s mot i on a det ai l ed r epor t  by 

John DeRosi a ( DeRosi a) ,  a pr of essi onal  engi neer  and acci dent  

r econst r uct i on exper t .   I n hi s r epor t ,  DeRosi a quest i oned t he 

concl usi ons of  t he St at e' s exper t s and poi nt ed out  t hat  one of  

t he exper t ' s  concl usi ons was based on an i ncor r ect  pi ece of  

evi dence,  namel y,  t hat  Thei n' s Pont i ac di d not  have an ant i - l ock 

br ake syst em.   DeRosi a' s r epor t  st at ed t hat  such a br aki ng 

syst em was near l y uni ver sal  i n Gener al  Mot or s vehi c l es at  t he 

t i me.   Fur t her mor e,  pi ct ur es of  t he Pont i ac showed an " ABS"  

l abel ——a common abbr evi at i on f or  ant i - l ock br aki ng syst em.   Thi s  

i nf or mat i on al l egedl y r ebut t ed t he St at e' s t r i al  t est i mony t hat  

i f  Thei n had br aked suddenl y,  she woul d have l ef t  ski d mar ks.   

Based on t hese f act s and ot her  asser t i ons,  DeRosi a quest i oned 

t he val i di t y of  t he concl usi ons made by t he St at e' s acci dent  

r econst r uct i on exper t s.    

¶15 Bal l i et t e' s 16- page mot i on r ai sed mul t i pl e quest i ons 

about  t he per f or mance of  hi s t r i al  counsel .   Hi s t r i al  counsel  

di d not  pr esent  an acci dent  r econst r uct i on exper t  at  t r i al  t o 

r ebut  t he t wo exper t s pr esent ed by t he St at e;  di d not  cor r ect l y 
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i nf or m t he def endant  or  t he cour t  wi t h r espect  t o a l esser -

i ncl uded of f ense;  and shoul d not  have agr eed t o t he wor di ng of  a 

st i pul at i on r ead t o t he j ur y  about  t he def endant ' s r evoked 

dr i ver ' s l i cense.   The mot i on al so asser t ed t hat  hi s t r i al  

counsel  shoul d have chal l enged t he ci r cui t  cour t ' s  r ul i ng 

al l owi ng evi dence t hat  t he def endant ' s l i cense was r evoked at  

t he t i me of  t he acci dent .   Bal l i et t e' s mot i on di d not  f ocus on 

t he per f or mance of  At t or ney Hunt  except  t o asser t  t hat  he 

" f ai l ed t o chal l enge [ t hese]  ot her  aspect s of  Musol f ' s  conduct . "   

As a r esul t ,  t he c i r cui t  cour t  deni ed Bal l i et t e' s c l ai m,  r ul i ng 

t hat  Bal l i et t e had made mer el y concl usor y al l egat i ons and di d 

not  pr ovi de a suf f i c i ent  r eason f or  r ai s i ng t he cl ai m now r at her  

t han pr evi ousl y,  and,  t her ef or e,  an evi dent i ar y hear i ng was not  

war r ant ed.   The ci r cui t  cour t  deni ed Bal l i et t e' s mot i on f or  

r econsi der at i on.    

¶16 The cour t  of  appeal s r ever sed and r emanded f or  an 

evi dent i ar y hear i ng,  on t he basi s t hat  Bal l i et t e' s mot i on 

al l eged suf f i c i ent  mat er i al  f act s t hat ,  i f  t r ue,  woul d war r ant  

r el i ef .   Bal l i et t e,  No.  2009AP472,  unpubl i shed s l i p op.  at  3- 4.   

I n addi t i on,  t he cour t  of  appeal s concl uded t hat  s i nce t hi s was 

a mot i on f or  i nef f ect i veness of  post convi ct i on counsel ,  

Bal l i et t e al l eged a suf f i c i ent  r eason f or  not  pr evi ousl y r ai s i ng 

t he cl ai m.   I d.  at  3.  

¶17 The St at e pet i t i oned t hi s cour t  f or  r evi ew of  t he 

cour t  of  appeal s '  or der .   We gr ant ed t he pet i t i on on August  31,  

2010.  

I I .  STANDARD OF REVI EW 
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¶18 The i ssue i n t hi s case i s whet her  Bal l i et t e' s  Wi s.  

St at .  § 974. 06 mot i on i s suf f i c i ent  on i t s f ace t o ent i t l e hi m 

t o an evi dent i ar y hear i ng on hi s i nef f ect i ve assi st ance of  

post convi ct i on counsel  c l ai m.   Suf f i c i ency of  t he mot i on i s a 

quest i on of  l aw,  whi ch we r evi ew de novo.   John Al l en,  274 

Wi s.  2d 568,  ¶9.   I f  t he mot i on r ai ses suf f i c i ent  f act s t hat ,  i f  

t r ue,  show t hat  t he def endant  i s ent i t l ed t o r el i ef ,  t he c i r cui t  

cour t  must  hol d an evi dent i ar y hear i ng.   I d.   However ,  i f  t he 

mot i on does not  r ai se such f act s,  " or  pr esent s onl y concl usor y 

al l egat i ons,  or  i f  t he r ecor d concl usi vel y demonst r at es t hat  t he 

def endant  i s not  ent i t l ed t o r el i ef , "  t he gr ant  or  deni al  of  t he 

mot i on i s a mat t er  of  di scr et i on ent r ust ed t o t he c i r cui t  cour t .   

I d.  ( c i t i ng St at e v.  Bent l ey,  201 Wi s.  2d 303,  310- 11,  548 

N. W. 2d 50 ( 1996) ;  Nel son v.  St at e,  54 Wi s.  2d 489,  497- 98,  195 

N. W. 2d 629 ( 1972) ) .    

¶19 Whet her  counsel  was i nef f ect i ve i s a mi xed quest i on of  

f act  and l aw.   St at e ex r el .  Fl or es v.  St at e,  183 Wi s.  2d 587,  

609,  516 N. W. 2d 362 ( 1994) .   The ci r cui t  cour t ' s  f i ndi ngs of  

f act  wi l l  not  be di st ur bed unl ess shown t o be cl ear l y er r oneous.   

St at e v.  McDowel l ,  2004 WI  70,  ¶31,  272 Wi s.  2d 488,  681 

N. W. 2d 500.   The ul t i mat e concl usi on as t o whet her  t her e was 

i nef f ect i ve assi st ance of  counsel  i s  a quest i on of  l aw.   Fl or es,  

183 Wi s.  2d at  609.  

I I I .  DI SCUSSI ON 

¶20 An anal ysi s of  Bal l i et t e' s mot i on f or  post convi ct i on 

r el i ef  under  Wi s.  St at .  § 974. 06 r equi r es t he appl i cat i on of  

sever al  di f f er ent  t est s.   To eval uat e t he suf f i c i ency of  t he 
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al l egat i ons i n hi s mot i on,  we must  consi der  hi s i nef f ect i ve 

assi st ance of  counsel  c l ai ms i n r el at i on t o t he est abl i shed 

pl eadi ng r equi r ement s f or  a § 974. 06 mot i on.   We f i r st  r evi s i t  

t he const i t ut i onal  t est  f or  i nef f ect i ve assi st ance of  counsel  as 

ar t i cul at ed i n St r i ckl and.   Second,  we r evi ew t he pl eadi ng 

r equi r ement s der i ved f r om past  cases i nvol v i ng § 974. 06 mot i ons,  

i ncl udi ng " t he f i ve ' w' s '  and one ' h'  t est "  ar t i cul at ed i n John 

Al l en,  274 Wi s.  2d 568.   Fi nal l y,  we appl y t hese t est s and 

pr i nci pl es t o Bal l i et t e' s mot i on.  

A.  I nef f ect i ve Assi st ance of  Post convi ct i on Counsel  

¶21 Under  t he Si xt h and Four t eent h Amendment s t o t he 

Uni t ed St at es Const i t ut i on,  a cr i mi nal  def endant  i s guar ant eed 

t he r i ght  t o ef f ect i ve assi st ance of  counsel .   St r i ckl and,  466 

U. S.  at  686.   The Supr eme Cour t  expl ai ned t hat  a convi ct ed 

def endant  must  show t wo el ement s t o est abl i sh t hat  hi s counsel ' s 

assi st ance was const i t ut i onal l y i nef f ect i ve:  Fi r st ,  t hat  

counsel ' s per f or mance was def i c i ent ;  second,  t hat  t he def i c i ent  

per f or mance r esul t ed i n pr ej udi ce t o t he def ense.   I d.  at  687.    

¶22 The def endant  does not  show t he f i r st  el ement  s i mpl y 

by demonst r at i ng t hat  hi s counsel  was i mper f ect  or  l ess t han 

i deal .   The Supr eme Cour t  has made cl ear  t hat ,  under  t he 

const i t ut i on,  a def endant  i s ent i t l ed t o " r easonabl y ef f ect i ve 

assi st ance"  by a " r easonabl y compet ent  at t or ney. "   I d.  at  687-

88.   Thus,  a cour t  l ooks t o whet her  t he at t or ney' s per f or mance 

was r easonabl y ef f ect i ve consi der i ng al l  t he c i r cumst ances.   I d.  

at  688.    
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¶23 The r easonabl eness of  counsel ' s conduct  must  be 

eval uat ed " on t he f act s of  t he par t i cul ar  case,  v i ewed as of  t he 

t i me of  counsel ' s conduct . "   I d.  at  690.   " The benchmar k f or  

j udgi ng any cl ai m of  i nef f ect i veness must  be whet her  counsel ' s  

conduct  so under mi ned t he pr oper  f unct i oni ng of  t he adver sar i al  

pr ocess t hat  t he t r i al  cannot  be r el i ed on as havi ng pr oduced a 

j ust  r esul t . "   I d.  at  686.  

¶24 The def endant  may not  pr esume t he second el ement ,  

pr ej udi ce t o t he def ense,  s i mpl y because cer t ai n deci s i ons or  

act i ons of  counsel  wer e made i n er r or .   I d.  at  692- 93.   Rat her ,  

t he def endant  must  show t hat  " par t i cul ar  er r or s of  counsel  wer e 

unr easonabl e"  and " t hat  t hey act ual l y had an adver se ef f ect  on 

t he def ense. "   I d.  at  693 ( emphasi s added) .   Thi s,  t oo,  i s  an 

i nqui r y t hat  r equi r es a cour t  t o consi der  t he sur r oundi ng 

ci r cumst ances.   I d.   Af t er  al l ,  " [ A] n act  or  omi ssi on t hat  i s 

unpr of essi onal  i n one case may be sound or  even br i l l i ant  i n 

anot her . "   I d.   The pr oper  t est  f or  pr ej udi ce i n t he cont ext  of  

an i nef f ect i ve assi st ance of  counsel  c l ai m i s,  t her ef or e,  

whet her  " t her e i s a r easonabl e pr obabi l i t y  t hat ,  but  f or  

counsel ' s unpr of essi onal  er r or s,  t he r esul t  of  t he pr oceedi ng 

woul d have been di f f er ent .   A r easonabl e pr obabi l i t y  i s  a 

pr obabi l i t y  suf f i c i ent  t o under mi ne conf i dence i n t he out come. "   

I d.  at  694.  

¶25 I mpor t ant l y,  counsel  i s  " st r ongl y pr esumed t o have 

r ender ed"  adequat e assi st ance wi t hi n t he bounds of  r easonabl e 

pr of essi onal  j udgment .   I d.  at  690;  see al so St at e v.  Guer ar d,  

2004 WI  85,  ¶43,  273 Wi s.  2d 250,  682 N. W. 2d 12.   A cour t  must  
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be vi gi l ant  agai nst  t he skewed per spect i ve t hat  may r esul t  f r om 

hi ndsi ght ,  and i t  may not  second- guess counsel ' s per f or mance 

sol el y because t he def ense pr oved unsuccessf ul .   St r i ckl and,  466 

U. S.  at  689;  see al so St at e v.  Har per ,  57 Wi s.  2d 543,  556- 57,  

205 N. W. 2d 1 ( 1973)  ( " I n consi der i ng al l eged i ncompet ency of  

counsel ,  one shoul d not  by hi ndsi ght  r econst r uct  t he i deal  

def ense. " ) .  

¶26 Counsel ' s deci s i ons i n choosi ng a t r i al  st r at egy ar e 

t o be gi ven gr eat  def er ence.   I ndeed,  t he Cour t  i n St r i ckl and 

went  so f ar  as t o say t hat  " st r at egi c choi ces made af t er  

t hor ough i nvest i gat i on of  l aw and f act s r el evant  t o pl ausi bl e 

opt i ons ar e v i r t ual l y unchal l engeabl e. "   St r i ckl and,  466 U. S.  at  

690.   Even deci s i ons made wi t h l ess t han a t hor ough 

i nvest i gat i on may be sust ai ned i f  r easonabl e,  gi ven t he st r ong 

pr esumpt i on of  ef f ect i ve assi st ance and def er ence t o st r at egi c 

deci s i ons.   St at e v.  Car t er ,  2010 WI  40,  ¶23,  324 Wi s.  2d 640,  

782 N. W. 2d 695 ( c i t i ng St r i ckl and,  466 U. S.  at  690- 91) .  

¶27 I n sum,  t he l aw af f or ds counsel  t he benef i t  of  t he 

doubt ;  t her e i s a pr esumpt i on t hat  counsel  i s  ef f ect i ve unl ess 

shown ot her wi se by t he def endant .  

¶28 Thi s pr esumpt i on i s not  l i mi t ed t o t r i al  counsel .  I t  

appl i es t o post convi ct i on and appel l at e counsel  as wel l .   See 

Smi t h v.  Robbi ns,  528 U. S.  259,  285- 86 ( 2000)  ( appl y i ng t he 

St r i ckl and anal ysi s t o a c l ai m of  i nef f ect i ve assi st ance of  

counsel  on di r ect  appeal ) ;  Uni t ed St at es v.  Cook,  45 F. 3d 388,  

392 ( 10t h Ci r .  1995) ;  see gener al l y Li ssa Gr i f f i n,  The Ri ght  t o 

Ef f ect i ve Assi st ance of  Appel l at e Counsel ,  97 W.  Va.  L.  Rev.  1 
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( 1994) .   Consequent l y,  a mot i on f or  a new t r i al  under  § 974. 06 

based on i nef f ect i ve assi st ance of  post convi ct i on counsel  must  

l ay out  t he t r adi t i onal  el ement s of  def i c i ent  per f or mance and 

pr ej udi ce t o t he def ense.  

B.  Met hod of  Rai s i ng I nef f ect i ve Assi st ance of  

Post convi ct i on Counsel  

¶29 The f i r st  oppor t uni t y af t er  t r i al  t o r ai se t he i ssue 

of  counsel ' s i nef f ect i veness at  t r i al  i s  i n a post convi ct i on 

mot i on under  § 974. 02.   Post convi ct i on counsel  may move f or  a 

new t r i al  on gr ounds t hat  t r i al  counsel  was const i t ut i onal l y 

i nef f ect i ve.   The ci r cui t  cour t ' s  deni al  of  t hi s mot i on i s 

subj ect  t o di r ect  appeal .   " Cl ai ms of  i nef f ect i ve t r i al  

counsel  .  .  .  cannot  be r evi ewed on appeal  absent  a 

post convi ct i on mot i on i n t he t r i al  cour t . "   St at e ex r el .  

Rot her i ng v.  McCaught r y,  205 Wi s.  2d 675,  677- 78,  556 N. W. 2d 136 

( Ct .  App.  1996) .  

¶30 I n St at e v.  Machner ,  92 Wi s.  2d 797,  285 N. W. 2d 905 

( Ct .  App.  1979) ,  a def endant  convi ct ed of  sexual  assaul t  accused 

hi s t r i al  counsel  of  i nef f ect i ve assi st ance on mul t i pl e gr ounds.   

The t r i al  cour t  hear d t est i mony at  a post convi ct i on hear i ng,  but  

t r i al  counsel  di d not  t est i f y.   I d.  at  804.   The post convi ct i on 

mot i on was deni ed.   I d.  

¶31 I n i t s deci s i on,  t he cour t  of  appeal s made sever al  

obser vat i ons:  

 Thi s cour t  i s  of  t he opi ni on t hat  wher e a 
counsel ' s conduct  at  t r i al  i s  quest i oned,  i t  i s  t he 
dut y and r esponsi bi l i t y  of  subsequent  counsel  t o go 
beyond mer e not i f i cat i on and t o r equi r e counsel ' s 
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pr esence at  t he hear i ng i n whi ch hi s conduct  i s 
chal l enged.   We hol d t hat  i t  i s  a pr er equi s i t e t o a 
c l ai m of  i nef f ect i ve r epr esent at i on on appeal  t o 
pr eser ve t he t est i mony of  t r i al  counsel .   We cannot  
ot her wi se det er mi ne whet her  t r i al  counsel ' s act i ons 
wer e t he r esul t  of  i ncompet ence or  del i ber at e t r i al  
st r at egi es.   I n such si t uat i ons,  t hen,  i t  i s  t he 
bet t er  r ul e,  and i n t he c l i ent ' s best  i nt er est s,  t o 
r equi r e t r i al  counsel  t o expl ai n t he r easons 
under l y i ng hi s handl i ng of  a case.  

 I n t he i nst ant  case,  t he r ecor d i s devoi d of  any 
t est i mony f r om def endant ' s t r i al  counsel  r egar di ng hi s 
conduct  i n t he def ense of  hi s c l i ent .   Such an of f er  
of  pr oof  i s necessar y and,  wi t hout  mor e,  we decl i ne t o 
f i nd t hat  t he manner  i n whi ch counsel  def ended t he 
appel l ant  was of  such a nat ur e as t o cause us t o f i nd 
hi m i ncompet ent .  

I d.   The evi dent i ar y hear i ng t o eval uat e counsel ' s 

ef f ect i veness,  whi ch i ncl udes counsel ' s t est i mony t o expl ai n hi s 

or  her  handl i ng of  t he case,  i s now cal l ed a Machner  hear i ng.  

¶32 To br i ng a post convi ct i on mot i on al l egi ng i nef f ect i ve 

assi st ance of  appel l at e counsel ,  a def endant  i s r equi r ed t o f i l e 

a pet i t i on f or  habeas cor pus wi t h t he appel l at e cour t  t hat  hear d 

t he appeal .   St at e v.  Kni ght ,  168 Wi s.  2d 509,  520,  484 

N. W. 2d 540 ( 1992) .   When,  however ,  t he conduct  al l eged t o be 

i nef f ect i ve i s post convi ct i on counsel ' s f ai l ur e t o hi ghl i ght  

some def i c i ency of  t r i al  counsel  i n a § 974. 02 mot i on bef or e t he 

t r i al  cour t ,  t he def endant ' s r emedy l i es wi t h t he c i r cui t  cour t  

under  ei t her  Wi s.  St at .  § 974. 06 or  a pet i t i on f or  habeas 

cor pus.   Rot her i ng,  205 Wi s.  2d at  679,  681.  

 ¶33 Ther e i s no di sput e t hat  Bal l i et t e has f i l ed hi s 

mot i on f or  a new t r i al  i n t he pr oper  cour t .  

C.  Mot i ons Under  Wi s.  St at .  § 974. 06 
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 ¶34 Af t er  t he t i me f or  appeal  or  post convi ct i on r emedy 

pr ovi ded i n Wi s.  St at .  § 974. 02 has expi r ed,  a pr i soner  i n 

cust ody  under  sent ence of  a cour t  may br i ng a mot i on t o vacat e,  

set  asi de,  or  cor r ect  a sent ence,  ut i l i z i ng t he pr ocedur e set  

out  i n Wi s.  St at .  § 974. 06.   Sect i on 974. 06( 1)  al l ows such a 

mot i on wher e t he pr i soner  i s c l ai mi ng t hat  ( 1)  hi s sent ence was 

i mposed i n v i ol at i on of  t he const i t ut i on;  ( 2)  t he cour t  i mposi ng 

t he sent ence was wi t hout  j ur i sdi ct i on;  or  ( 3)  t he sent ence was 

i n excess of  t he maxi mum or  ot her wi se subj ect  t o col l at er al  

at t ack.   St at e v .  Aar on Al l en,  2010 WI  89,  ¶22,  328 Wi s.  2d 1,  

786 N. W. 2d 124 ( Aar on Al l en) .   A c l ai m t hat  t r i al  counsel  

pr ovi ded i nef f ect i ve assi st ance i s a c l ai m t hat  t he def endant ' s 

sent ence was i mposed i n v i ol at i on of  t he const i t ut i on. 4 

 ¶35 A mot i on f or  r el i ef  under  § 974. 06 " may be made at  any 

t i me. "   Wi s.  St at .  § 974. 06( 2) .   However ,  a def endant  must  meet  

cer t ai n r equi r ement s.   These r equi r ement s ar e set  out  i n Wi s.  

St at .  § 974. 06( 4) :  

 ( 4)  Al l  gr ounds f or  r el i ef  avai l abl e t o a per son 
under  t hi s sect i on must  be r ai sed i n hi s or  her  
or i gi nal ,  suppl ement al  or  amended mot i on.   Any gr ound 
f i nal l y adj udi cat ed or  not  so r ai sed,  or  knowi ngl y,  
vol unt ar i l y  and i nt el l i gent l y wai ved i n t he pr oceedi ng 

                                                 
4 I t  shoul d be not ed t hat  a def endant  may r ai se onl y 

const i t ut i onal  or  j ur i sdi ct i onal  i ssues i n a Wi s.  St at .  § 974. 06 
mot i on.   St at e v .  Evans,  2004 WI  84,  ¶33,  273 Wi s.  2d 192,  682 
N. W. 2d 784 ( c i t i ng Pet er son v.  St at e,  54 Wi s.  2d 370,  381,  195 
N. W. 2d 837 ( 1972) ;  St at e v.  Ni chol son,  148 Wi s.  2d 353,  369,  435 
N. W. 2d 298 ( Ct .  App.  1988) ) .   Thus,  " a § 974. 06 mot i on may not  
be used t o r ai se chal l enges t o suf f i c i ency of  t he evi dence,  j ur y 
i nst r uct i ons,  evi dent i ar y r ul i ngs,  or  pr ocedur al  mat t er s. "   
Evans,  273 Wi s.  2d 192,  ¶33.  
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t hat  r esul t ed i n t he convi ct i on or  sent ence or  i n any 
ot her  pr oceedi ng t he per son has t aken t o secur e r el i ef  
may not  be t he basi s f or  a subsequent  mot i on,  unl ess 
t he cour t  f i nds a gr ound f or  r el i ef  asser t ed whi ch f or  
suf f i c i ent  r eason was not  asser t ed or  was i nadequat el y 
r ai sed i n t he or i gi nal ,  suppl ement al  or  amended 
mot i on.  

¶36 I f  a def endant  di d not  f i l e a mot i on f or  r el i ef  under  

Wi s.  St at .  § 974. 02 or  a di r ect  appeal ,  he i s not  subj ect  t o t he 

" suf f i c i ent  r eason"  r equi r ement  of  § 974. 06( 4) .   St at e v.  Lo,  

2003 WI  107,  ¶44 n. 11,  264 Wi s.  2d 1,  665 N. W. 2d 756 ( c i t i ng 

Loop v.  St at e,  65 Wi s.  2d 499,  222 N. W. 2d 694 ( 1974) ) .   However ,  

because t he pur pose of  § 974. 06 i s t o consol i dat e al l  c l ai ms of  

er r or  i nt o one mot i on or  appeal ,  c l ai ms t hat  coul d have been 

r ai sed i n t he def endant ' s di r ect  appeal  or  i n a pr evi ous 

§ 974. 06 mot i on ar e bar r ed f r om bei ng r ai sed i n a subsequent  

§ 974. 06 mot i on absent  a showi ng of  a suf f i c i ent  r eason why t he 

cl ai ms wer e not  r ai sed on di r ect  appeal  or  i n a pr evi ous 

§ 974. 06 mot i on.   Lo,  264 Wi s.  2d 1,  ¶44 ( c i t i ng St at e v.  

Escal ona- Nar anj o,  185 Wi s.  2d 168,  517 N. W. 2d 157 ( 1994) ) .  

¶37 I n Rot her i ng,  t he cour t  of  appeal s opi ned t hat  " i n 

some ci r cumst ances .  .  .  i nef f ect i ve post convi ct i on counsel "  may 

const i t ut e " suf f i c i ent  r eason as t o why an i ssue whi ch coul d 

have been r ai sed on di r ect  appeal  was not . "   Rot her i ng,  205 

Wi s.  2d at  682.   Thi s obser vat i on was not ed i n St at e v.  Love,  

2005 WI  116,  ¶31 n. 11,  284 Wi s.  2d 111,  700 N. W. 2d 62,  and i n 

Aar on Al l en,  328 Wi s.  2d 1,  ¶85.   However ,  t he Aar on Al l en cour t  

i ndi cat ed t hat  t he t r i al  cour t  woul d be r equi r ed t o engage i n 

f act - f i ndi ng t o r ul e on t he suf f i c i ency of  t he r eason.   I d.  
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¶38 The i ssue i n t hi s case i s whet her  Bal l i et t e' s 

concl usor y al l egat i on t hat  hi s post convi ct i on counsel  was 

i nef f ect i ve f or  not  r ai s i ng addi t i onal  chal l enges t o t he 

ef f ect i veness of  hi s t r i al  counsel  i s  suf f i c i ent  t o r equi r e an 

evi dent i ar y hear i ng.  

D.  Test  For  t he Suf f i c i ency of  t he Reason 

 ¶39 When i s a def endant  ent i t l ed t o an evi dent i ar y hear i ng 

on hi s Wi s.  St at .  § 974. 06 mot i on? 

 ¶40 As a gener al  r ul e,  a mot i on must  " [ s] t at e wi t h 

par t i cul ar i t y t he gr ounds f or  t he mot i on and t he or der  or  r el i ef  

sought . "   Wi s.  St at .  § 971. 30.   When t he r el i ef  sought  i s a new 

t r i al  based upon t he al l eged i nef f ect i ve assi st ance of  

post convi ct i on counsel ,  t hi s st at ut e appear s t o r equi r e some 

par t i cul ar i t y of  how t he def endant  i nt ends t o show t hat  

post convi ct i on counsel ' s per f or mance was obj ect i vel y def i c i ent  

and how t hat  per f or mance r esul t ed i n pr ej udi ce t o t he def ense.  

 ¶41 Mot i ons under  Wi s.  St at .  § 974. 06,  especi al l y mot i ons 

r el at ed t o i nef f ect i ve assi st ance of  counsel ,  have devel oped 

t hei r  own par t i cul ar i zed st andar ds.  

¶42 I n Nel son v.  St at e,  54 Wi s.  2d 489,  195 N. W. 2d 629 

( 1972) ,  t he cour t  consi der ed a def endant ' s mot i on t o vacat e a 

gui l t y pl ea under  § 974. 06 ( 1970) .   I d.  at  494.   The def endant  

ar gued t hat  an evi dent i ar y hear i ng i s r equi r ed whenever  a mot i on 

i s f i l ed t o vacat e a pl ea of  gui l t y,  unl ess t he mot i on i s 

pat ent l y f r i vol ous.   I d.  at  495.   Af t er  an ext ensi ve r evi ew of  

pr ecedent  f r om ot her  j ur i sdi ct i ons,  t he cour t  r ej ect ed t hi s 

ar gument .   I d.  at  495- 97.   I nst ead,  t hi s cour t  sai d 
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speci f i cal l y:  " [ I ] f  a mot i on t o wi t hdr aw a gui l t y pl ea af t er  

j udgment  and sent ence al l eges f act s whi ch,  i f  t r ue,  woul d 

ent i t l e t he def endant  t o r el i ef ,  t he t r i al  cour t  must  hol d an 

evi dent i ar y hear i ng. "   I d.  at  497.  

¶43 Thi s l anguage squar es wi t h § 974. 06( 3) ,  whi ch r eads i n 

par t :  " ( 3)  Unl ess t he mot i on and t he f i l es and r ecor ds of  t he 

act i on concl usi vel y show t hat  t he per son i s ent i t l ed t o no 

r el i ef ,  t he cour t  shal l :  .  .  .  ( c)  Gr ant  a pr ompt  hear i ng. "  

¶44 But  t hen t he Nel son cour t  went  on:  

However ,  i f  t he def endant  f ai l s  t o al l ege suf f i c i ent  
f act s i n hi s mot i on t o r ai se a quest i on of  f act ,  or  
pr esent s onl y concl usi onar y al l egat i ons,  or  i f  t he 
r ecor d concl usi vel y demonst r at es t hat  t he def endant  i s 
not  ent i t l ed t o r el i ef ,  t he t r i al  cour t  may i n t he 
exer ci se of  i t s  l egal  di scr et i on deny t he mot i on 
wi t hout  a hear i ng.   I t  i s  i ncumbent  upon t he t r i al  
cour t  t o f or m i t s i ndependent  j udgment  af t er  a r evi ew 
of  t he r ecor d and pl eadi ngs and t o suppor t  i t s  
deci s i on by wr i t t en opi ni on.  

I d.  at  497- 98.  

 ¶45 Wi t h t hi s l anguage,  t he Nel son cour t  emphasi zed t he 

f act  t hat  a § 974. 06 mot i on pl aces t he bur den of  pr oper  pl eadi ng 

upon t he def endant  i nasmuch as t he mot i on comes " af t er  j udgment  

and sent ence. "   I d.  at  497.   I t  al so gave t he ci r cui t  cour t  

t hr ee gr ounds t o deny t he mot i on wi t hout  conduct i ng an 

evi dent i ar y hear i ng.   I d.  at  497- 98.  

 ¶46 The Nel son deci si on was f ol l owed i n Smi t h v.  St at e,  60 

Wi s.  2d 373,  378,  210 N. W. 2d 678 ( 1973) ;  Levesque v.  St at e,  63 

Wi s.  2d 412,  418- 21,  217 N. W. 2d 317 ( 1974) ;  and St at e v.  
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Washi ngt on,  176 Wi s.  2d 205,  215- 16,  500 N. W. 2d 331 ( Ct .  App.  

1993) ,  among ot her s.    

¶47 I n 1996 t hi s cour t  hear d St at e v.  Bent l ey,  i n whi ch 

t he def endant  sought  t o wi t hdr aw hi s gui l t y pl ea on t he basi s  of  

i nef f ect i ve assi st ance of  counsel .   I d.  at  306.    

¶48 Rel yi ng on Nel son,  t he cour t  r ei t er at ed t hat  a 

def endant  must  be af f or ded an evi dent i ar y hear i ng i f  he br i ngs a 

mot i on al l egi ng f act s t hat ,  i f  t r ue,  woul d ent i t l e hi m t o 

r el i ef .   I d.  at  309- 10.   The cour t  hel d t hat  i n Bent l ey ' s case,  

however ,  t he def endant  was not  ent i t l ed t o an evi dent i ar y 

hear i ng because hi s mot i on f ai l ed t o al l ege " any f act ual  

asser t i ons whi ch woul d al l ow a cour t  t o meani ngf ul l y assess 

Bent l ey ' s c l ai m. "   I d.  at  316.   Wi t hout  such f act s,  hi s c l ai m of  

i nef f ect i ve assi st ance of  counsel  was " mer el y concl usor y. "   I d.  

at  318.  

¶49 Al t hough t he Bent l ey deci s i on r el i ed on Nel son,  i t  

somewhat  r est at ed t he t est :  

Nel son set s f or t h a t wo- par t  t est  whi ch necessi t at es a 
mi xed st andar d of  appel l at e r evi ew.   I f  t he mot i on on 
i t s f ace al l eges f act s whi ch woul d ent i t l e t he 
def endant  t o r el i ef ,  t he c i r cui t  cour t  has no 
di scr et i on and must  hol d an evi dent i ar y hear i ng.   
Whet her  a mot i on al l eges f act s  whi ch,  i f  t r ue,  woul d 
ent i t l e a def endant  t o r el i ef  i s  a quest i on of  l aw 
t hat  we r evi ew de novo.  

 However ,  i f  t he mot i on f ai l s t o al l ege suf f i c i ent  
f act s,  t he c i r cui t  cour t  has t he di scr et i on t o deny a 
post convi ct i on mot i on wi t hout  a hear i ng based on any 
one of  t he t hr ee f act or s enumer at ed i n Nel son.   When 
r evi ewi ng a c i r cui t  cour t ' s  di scr et i onar y act ,  t hi s 
cour t  uses t he def er ent i al  er r oneous exer ci se of  
di scr et i on st andar d.  
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Bent l ey,  201 Wi s.  2d at  310- 11 ( c i t at i ons omi t t ed) .  

 ¶50 The appar ent  i nconsi st ency bet ween t he t est  i n Nel son 

and t he t est  i n Bent l ey was di scussed ext ensi vel y by di ssent s i n 

Love,  284 Wi s.  2d 111,  ¶¶67- 73 ( Pr osser ,  J. ,  di ssent i ng) ,  and 

St at e v.  Howel l ,  2007 WI  75,  ¶¶148- 153,  301 Wi s.  2d 350,  734 

N. W. 2d 48 ( Pr osser ,  J. ,  di ssent i ng) ,  pr ompt i ng a c l ar i f i cat i on 

f r om t he cour t .   The maj or i t y i n Howel l  st at ed:  " The cor r ect  

i nt er pr et at i on of  Nel son/ Bent l ey i s t hat  an evi dent i ar y hear i ng 

i s not  mandat or y i f  t he r ecor d as a whol e concl usi vel y 

demonst r at es t hat  def endant  i s not  ent i t l ed t o r el i ef ,  even i f  

t he mot i on al l eges suf f i c i ent  nonconcl usor y f act s. "   I d. ,  ¶77 

n. 51.  

¶51 The cour t  has made over l appi ng ef f or t s t o expl ai n and 

f l esh out  t he pl eadi ng r equi r ement s of  a § 974. 06 mot i on,  

empl oyi ng t he Nel son st andar ds.   One ef f or t  i s  t heor et i cal  and 

gener al .   The ot her  ef f or t  i s  pr act i cal  and speci f i c .  

¶52 I n John Al l en,  t he cour t  cont r ast ed post convi ct i on 

mot i ons wi t h mot i ons bef or e t r i al ,  not i ng t hat  at  pr et r i al ,  t he 

def endant  has t he whol e cr i mi nal  pr ocess bef or e hi m and may make 

a mot i on at  a l at er  dat e.   I d. ,  ¶11.   Ther ef or e,  even i f  t he 

mot i on on i t s f ace does not  al l ege f act s t o ent i t l e t he 

def endant  t o r el i ef ,  a def endant  i s gener al l y " al l owed an 

oppor t uni t y t o devel op t he f act ual  r ecor d. "   I d.  ( c i t i ng St at e 

v.  Vel ez,  224 Wi s.  2d 1,  18,  589 N. W. 2d 9 ( 1999) ) .   " Thi s 

saf eguar d pr ot ect s a def endant ' s due pr ocess r i ght s. "   John 

Al l en,  274 Wi s.  2d 568,  ¶11.  
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¶53 By cont r ast ,  a post convi ct i on mot i on ent ai l s mor e 

demandi ng st andar ds.   " Not  al l  mot i ons r equi r e evi dent i ar y 

hear i ngs. "   I d. ,  ¶10.   The pol i cy under l y i ng hi gher  st andar ds 

f or  post convi ct i on mot i ons i s t hat  " once t he cr i mi nal  pr ocess 

has been compl et ed and t he def endant  convi ct ed and sent enced,  

t he r easons t hat  suppor t  a l esser  suf f i c i ency st andar d f or  

pr et r i al  mot i ons ar e no l onger  compel l i ng,  and i nst ead,  we must  

consi der  t he st r ong pol i cy t hat  f avor s f i nal i t y. "   I d. ,  ¶11 

( c i t i ng Teague v.  Lane,  489 U. S.  288,  309 ( 1989) ) .  

¶54 I n St at e v.  Hampt on,  2004 WI  107,  274 Wi s.  2d 379,  683 

N. W. 2d 14,  we di scussed t he di f f er ence bet ween Bent l ey- t ype 

cases——whi ch spar k t he nor mal  non- pl ea col l oquy mot i on under  

§ 974. 06——and Banger t - t ype cases i nvol v i ng an al l egedl y 

def ect i ve pl ea col l oquy i n whi ch a mot i on homes i n on t he cour t  

t r anscr i pt .   I d. ,  ¶¶50- 65.   See al so St at e v.  Banger t ,  131 

Wi s.  2d 246,  389 N. W. 2d 12 ( 1986) .  

¶55 I n a Banger t - t ype case,  t he def endant  poi nt s t o a 

speci f i c  def i c i ency i n t he pl ea col l oquy and asser t s t hat  he 

l acked t he r equi s i t e under st andi ng t o make a knowi ng,  

i nt el l i gent ,  and vol unt ar y pl ea.   Because evi dence t o suppor t  

t he def endant ' s mot i on i s cont ai ned i n t he cour t  t r anscr i pt ,  t he 

St at e bear s t he bur den of  pr oof  i n any Banger t  hear i ng.  

¶56 A Banger t - t ype " al l egat i on t hat  a def endant  di d not  

under st and somet hi ng i s qual i t at i vel y di f f er ent  f r om t he 

al l egat i on of  a l egal  concl usi on such as ' counsel ' s per f or mance 

was def i c i ent  and r esul t ed i n pr ej udi ce t o t he def endant . ' "   

Hampt on,  274 Wi s.  2d 379,  ¶58.   The l at t er  al l egat i on,  t he cour t  



No.    2009AP472 

21 
 

sai d,  cr i es out  " f or  suppor t i ng f act s,  and t hese suppor t i ng 

f act s must  be al l eged t o sat i sf y t he def endant ' s bur den f or  an 

evi dent i ar y hear i ng. "   I d.   The cour t  cont i nued:  

[ T] he Bent l ey cour t  expl ai ned t hat  nor mal l y a 
def endant  i s ent i t l ed t o wi t hdr aw a gui l t y pl ea af t er  
sent enci ng onl y upon a showi ng of  " mani f est  i nj ust i ce 
by c l ear  and convi nci ng evi dence. "   When,  f or  exampl e,  
t he basi s f or  t hi s i nj ust i ce i s an al l egat i on t hat  
def endant  i nvol unt ar i l y  ent er ed a pl ea because of  t he 
i nef f ect i ve assi st ance of  counsel ,  hi s c l ai m r ai ses 
quest i ons about  bot h def i c i ent  per f or mance and 
pr ej udi ce.   To est abl i sh def i c i ent  per f or mance,  a 
def endant  must  necessar i l y  pr ovi de t he f act ual  basi s 
f or  t he cour t  t o make a l egal  det er mi nat i on.   To show 
pr ej udi ce,  a def endant  must  do mor e t han mer el y  al l ege 
t hat  he woul d have pl eaded di f f er ent l y but  f or  t he 
al l eged def i c i ent  per f or mance.   He must  suppor t  t hat  
al l egat i on wi t h " obj ect i ve f act ual  asser t i ons. "  

I d. ,  ¶60 ( c i t at i ons omi t t ed) .  

 ¶57 I n addi t i on,  t he Hampt on cour t  obser ved t hat :  

Bent l ey- t ype al l egat i ons wi l l  of t en depend on f act s 
out si de t he r ecor d.   To ask t he cour t  t o exami ne f act s 
out si de t he r ecor d i n an evi dent i ar y hear i ng r equi r es 
a par t i cul ar i zed mot i on wi t h suf f i c i ent  suppor t i ng 
f act s t o war r ant  t he under t aki ng.  

 .  .  .  .   

 I n Bent l ey- t ype cases,  t he def endant  has t he 
bur den of  maki ng a pr i ma f aci e case f or  an evi dent i ar y 
hear i ng,  and i f  he succeeds,  he st i l l  has t he bur den 
of  pr ovi ng al l  t he el ement s of  t he al l eged er r or ,  such 
as def i c i ent  per f or mance and pr ej udi ce.   The def endant  
must  pr ove t he l i nkage bet ween hi s pl ea and t he 
pur por t ed def ect .   The def endant ' s pr oof  must  add up 
t o mani f est  i nj ust i ce.  

 Consequent l y,  t he r equi s i t e speci f i c i t y r equi r ed 
f or  est abl i shi ng a pr i ma f aci e case mi r r or s t he 
def endant ' s ul t i mat e bur den of  pr oof .   I t  al so 
r ef l ect s t he subst ant i ve basi s f or  t hi s cour t ' s  shi f t  
of  t he bur den of  pr oof .  
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I d. ,  ¶¶61,  63- 64 ( f i r st  emphasi s added) .  

 ¶58 John Al l en and Hampt on pr ovi de t he t heor et i cal  

f oundat i on f or  t he speci f i c i t y r equi r ed i n a § 974. 06 mot i on,  

namel y,  t he pol i cy f avor i ng f i nal i t y,  t he pl eadi ng and pr oof  

bur dens t hat  have shi f t ed t o t he def endant  i n most  s i t uat i ons 

af t er  convi ct i on,  and t he need t o mi ni mi ze t i me- consumi ng 

post convi ct i on hear i ngs unl ess t her e i s a c l ear l y ar t i cul at ed 

j ust i f i cat i on f or  t hem.    

¶59 John Al l en al so pr ovi des a pr act i cal  and speci f i c  

bl uepr i nt  f or  appl y i ng t hi s t heor y:  t he f i ve " w' s"  and one " h"  

t est ,  " t hat  i s ,  who,  what ,  wher e,  when,  why,  and how.   A mot i on 

t hat  al l eges,  wi t hi n t he f our  cor ner s of  t he document  i t sel f ,  

t he k i nd of  mat er i al  f act ual  obj ect i v i t y we descr i be .  .  .  wi l l  

necessar i l y  i ncl ude suf f i c i ent  mat er i al  f act s f or  r evi ewi ng 

cour t s t o meani ngf ul l y assess a def endant ' s c l ai m. "   John Al l en,  

274 Wi s.  2d 568,  ¶23 ( emphasi s added) .  

E.  Appl y i ng Wi s.  St at .  § 974. 06 Pl eadi ng Pr i nci pl es 

t o Bal l i et t e' s Mot i on 

 ¶60 A § 974. 06 mot i on f or  a new t r i al  based on an 

al l egat i on t hat  post convi ct i on counsel  was const i t ut i onal l y 

i nef f ect i ve must  appl y t he pr i nci pl es set  out  above.  

 ¶61 Bal l i et t e' s obj ect i ve i s t o wi n a new t r i al .   He must  

al l ege f act s whi ch,  i f  t r ue,  woul d ent i t l e hi m t o a new t r i al .   

An evi dent i ar y hear i ng i s not hi ng mor e t han an i nt er medi at e st ep 

t owar d hi s obj ect i ve.   I t  i s  not  an end i n i t sel f .   An 

evi dent i ar y hear i ng woul d mer el y pr ovi de Bal l i et t e wi t h t he 

oppor t uni t y t o pr ove hi s pl eaded cl ai ms t hat  he i s ent i t l ed t o a 
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new t r i al .   I f  t he mot i on cont ai ned al l  t he pr oof  necessar y t o 

show t hat  he was ent i t l ed t o a new t r i al ,  he woul d not  need an 

evi dent i ar y hear i ng.  

 ¶62 Bal l i et t e' s § 974. 06 mot i on came af t er  hi s § 974. 02 

mot i on and di r ect  appeal .   The cl ai ms r ai sed i n hi s § 974. 06 

mot i on cer t ai nl y coul d have been r ai sed i n hi s i ni t i al  mot i on 

and di r ect  appeal .   Thus,  under  our  deci s i ons i n Escal ona-

Nar anj o and Lo,  Bal l i et t e was r equi r ed t o pr ovi de " a suf f i c i ent  

r eason as t o why an i ssue whi ch coul d have been r ai sed on di r ect  

appeal  was not . "   Rot her i ng,  205 Wi s.  2d at  682.   That  r eason i s  

t he al l eged i nef f ect i veness of  post convi ct i on counsel .  

¶63 However ,  f or  Bal l i et t e t o obt ai n an evi dent i ar y 

hear i ng based on t hi s r eason,  he was r equi r ed t o do mor e t han 

asser t  t hat  hi s post convi ct i on counsel  was i nef f ect i ve f or  

f ai l i ng t o chal l enge on di r ect  appeal  sever al  act s and omi ssi ons 

of  t r i al  counsel  t hat  he al l eges const i t ut ed i nef f ect i ve 

assi st ance.   He was r equi r ed t o do mor e t han asser t  t hat  

post convi ct i on counsel  " f ai l ed t o chal l enge [ t hese aspect s of  

At t or ney Musol f ' s ]  conduct . "   Because t he vi abi l i t y  of  

Bal l i et t e' s § 974. 06 mot i on was ent i r el y dependent  upon hi s 

showi ng t hat  post convi ct i on counsel  was const i t ut i onal l y 

i nef f ect i ve,  he was r equi r ed t o al l ege t hat  At t or ney Hunt ' s 

" per f or mance was def i c i ent "  and " t hat  t he def i c i ent  per f or mance 

pr ej udi ced t he def ense. "   St r i ckl and,  466 U. S.  at  687.    

¶64 To show t hat  t he per f or mance was def i c i ent ,  Bal l i et t e 

was r equi r ed t o set  f or t h al l egat i ons t hat  At t or ney Hunt  made 

er r or s so ser i ous t hat  counsel  was not  f unct i oni ng as t he 
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" counsel "  guar ant eed t he def endant  by t he Si xt h Amendment .   I d.   

For  exampl e,  Bal l i et t e coul d have al l eged such def i c i ency by 

showi ng t hat  counsel ' s per f or mance was " obj ect i vel y 

unr easonabl e .  .  .  i n f ai l i ng t o f i nd ar guabl e i ssues t o 

appeal , "  as t he Supr eme Cour t  descr i bed i t  i n Smi t h,  528 U. S.  at  

285.    

¶65 Bal l i et t e' s Oct ober  31,  2008,  mot i on i dent i f i es 

" sever al  act s and omi ssi ons"  of  t r i al  counsel  t hat  he bel i eves 

const i t ut e i nef f ect i ve assi st ance and shoul d have been r ai sed by 

post convi ct i on counsel .   But  t hi s i s,  at  best ,  onl y par t  of  what  

i s r equi r ed i n a § 974. 06 mot i on.   Bal l i et t e was r equi r ed t o 

asser t  why i t  was def i c i ent  per f or mance f or  post convi ct i on 

counsel  not  t o r ai se t hese i ssues.   As t he Cour t  not ed i n Smi t h 

v.  Mur r ay,  477 U. S.  527,  534 ( 1986) ,  counsel ' s " del i ber at e,  

t act i cal  deci s i on not  t o pur sue a par t i cul ar  c l ai m i s t he ver y 

ant i t hesi s of  t he k i nd of  c i r cumst ance t hat  woul d war r ant  

excusi ng a def endant ' s f ai l ur e t o adher e t o a St at e' s l egi t i mat e 

r ul es f or  t he f ai r  and or der l y di sposi t i on of  i t s  cr i mi nal  

cases. "    

¶66 Mor eover ,  counsel ' s mi st aken per cept i on t hat  a c l ai m 

had l i t t l e chance of  success does not  necessar i l y  change t he 

r esul t .   I d.   " [ T] he mer e f act  t hat  counsel  f ai l ed t o r ecogni ze 

t he f act ual  or  l egal  basi s f or  a c l ai m,  or  f ai l ed t o r ai se t he 

c l ai m despi t e r ecogni z i ng i t , "  Mur r ay v.  Car r i er ,  477 U. S.  478,  

486- 87 ( 1986) ,  does not  necessar i l y  const i t ut e def i c i ent  

per f or mance.  
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¶67 Thus,  Bal l i et t e' s § 974. 06 mot i on was r equi r ed t o make 

t he case of  At t or ney Hunt ' s def i c i ent  per f or mance.   I t  i s  

undi sput ed t hat  At t or ney Hunt  di d r ai se t wo i ssues of  

i nef f ect i ve assi st ance of  t r i al  counsel  i n hi s  § 974. 02 mot i on 

af t er  t r i al  and t hat  he succeeded i n wi nni ng a Machner  hear i ng 

on t hese cl ai ms.   At  t hat  hear i ng,  At t or ney Hunt  quest i oned 

At t or ney Musol f .   To successf ul l y pl ead i nef f ect i ve assi st ance 

of  post convi ct i on counsel  agai nst  t hi s backgr ound,  Bal l i et t e' s 

2008 § 974. 06 mot i on needed t o do mor e t han poi nt  t o i ssues t hat  

post convi ct i on counsel  di d not  r ai se.   He needed t o show t hat  

f ai l i ng t o r ai se t hose i ssues f el l  bel ow an obj ect i ve st andar d 

of  r easonabl eness.   Thi s ef f or t  woul d have r equi r ed hi m t o 

" over come t he pr esumpt i on t hat ,  under  t he c i r cumst ances,  t he 

chal l enged act i on ' mi ght  be consi der ed sound .  .  .  st r at egy. ' "   

St r i ckl and,  466 U. S.  at  689 ( c i t i ng Mi chel  v .  Loui s i ana,  350 

U. S.  91,  101 ( 1955) ) .   Hi s l egal  at t ack woul d have r equi r ed 

f act s,  pr esent ed i n a " f i ve ' w' s '  and one ' h' "  f or mat .   

¶68 Bal l i et t e al so needed t o show how he i nt ended t o 

est abl i sh def i c i ent  per f or mance i f  he was gi ven t he chance at  an 

evi dent i ar y hear i ng.   The evi dent i ar y hear i ng i s not  a f i shi ng 

expedi t i on t o di scover  i nef f ect i ve assi st ance;  i t  i s  a f or um t o 

pr ove i nef f ect i ve assi st ance.   Bot h t he cour t  and t he St at e ar e 

ent i t l ed t o know what  i s expect ed t o happen at  t he hear i ng,  and 

what  t he def endant  i nt ends t o pr ove.  

¶69 Bal l i et t e' s mot i on does not  asser t  t hat  t he i ssues 

t hat  At t or ney Hunt  f ai l ed t o r ai se ar e obvi ous and ver y st r ong,  

and t hat  t he f ai l ur e t o r ai se t hem cannot  be expl ai ned or  
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j ust i f i ed.   Nei t her  does hi s mot i on al l ege f act s t hat  woul d 

suppor t  hi s ul t i mat e obj ect i ve.   The mot i on does not  set  f or t h 

what  Bal l i et t e i nt ended t o pr ove at  an evi dent i ar y hear i ng,  i f  

one wer e gr ant ed.  

¶70 Bal l i et t e' s mot i on al so f ai l s  t o asser t  how At t or ney 

Hunt ' s pur por t ed def i c i ent  per f or mance r esul t ed i n pr ej udi ce t o 

t he def ense.   Had At t or ney Hunt  r ai sed t he i ssues l ai d out  i n 

Bal l i et t e' s mot i on,  he woul d ver y l i kel y have been gi ven an 

expanded Machner  hear i ng,  but  i t  does not  necessar i l y  f ol l ow 

t hat  he woul d have been gi ven a new t r i al .   Bal l i et t e' s dut y at  

t hi s poi nt  was t o al l ege f act s,  whi ch,  i f  t r ue,  woul d ent i t l e 

hi m t o a new t r i al .  

¶71 Wi sconsi n St at .  § 805. 18 i s Wi sconsi n' s har ml ess er r or  

st at ut e:  

 Mi st akes and omi ssi ons;  har ml ess er r or .   ( 1)  The 
cour t  shal l ,  i n ever y st age of  an act i on,  di sr egar d 
any er r or  or  def ect  i n t he pl eadi ngs or  pr oceedi ngs 
whi ch shal l  not  af f ect  t he subst ant i al  r i ght s of  t he 
adver se par t y.  

 ( 2)  No j udgment  shal l  be r ever sed or  set  asi de 
or  new t r i al  gr ant ed i n any act i on or  pr oceedi ng on 
t he gr ound of  sel ect i on or  mi sdi r ect i on of  t he j ur y,  
or  t he i mpr oper  admi ssi on of  evi dence,  or  f or  er r or  as 
t o any mat t er  of  pl eadi ng or  pr ocedur e,  unl ess i n t he 
opi ni on of  t he cour t  t o whi ch t he appl i cat i on i s made,  
af t er  an exami nat i on of  t he ent i r e act i on or  
pr oceedi ng,  i t  shal l  appear  t hat  t he er r or  compl ai ned 
of  has af f ect ed t he subst ant i al  r i ght s of  t he par t y 
seeki ng t o r ever se or  set  asi de t he j udgment ,  or  t o 
secur e a new t r i al .  

Wi s.  St at .  § 805. 18.  
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¶72 Two of  Bal l i et t e' s c l ai ms wi t h r egar d t o i nef f ect i ve 

assi st ance of  counsel  woul d have been eval uat ed under  har ml ess 

er r or  r ul es,  namel y,  t he l esser  i ncl uded of f ense cl ai m and t he 

st i pul at i on- wor di ng cl ai m.   Nei t her  c l ai m i s l i kel y t o have 

r esul t ed i n a new t r i al ,  because nei t her  was so pr ej udi c i al  t o 

t he def ense as t o under mi ne conf i dence i n t he out come of  hi s 

t r i al .  

¶73 Tr i al  counsel ' s f ai l ur e t o cal l  an acci dent  

r econst r uct i on exper t  appear s on t he sur f ace t o be mor e meat y.   

On t he ot her  hand,  Bal l i et t e' s def ense at  t r i al  was and hi s 

def ense at  any r et r i al  woul d be an at t empt  t o shi f t  

r esponsi bi l i t y  f or  Mi chel e Thei n' s deat h f r om a per son who was 

oper at i ng af t er  r evocat i on ( wi t h a bl ood al cohol  cont ent  of  

. 21) ,  t o t he v i ct i m her sel f ,  on gr ounds t hat  t he v i ct i m' s 

dr i v i ng pr event ed Bal l i et t e,  who f ai l ed t hr ee f i el d sobr i et y 

t est s,  f r om avoi di ng t he col l i s i on.   Thi s def ense r equi r es r eal  

per suasi on.  

¶74 One j ur y al r eady hear d t he ar gument  t hat  Thei n' s t ur n 

s i gnal  may not  have been act i vat ed.   Bal l i et t e' s cont ent i on at  

t r i al  was t hat  Thei n was " dr i v i ng er r at i cal l y. "   She al l egedl y 

pul l ed t o t he r i ght  of  her  l ane,  t her eby i nvi t i ng Bal l i et t e t o 

pass,  t hen br aked so suddenl y and t ur ned so shar pl y t hat  he 

coul d not  hel p r unni ng i nt o her .   He now cl ai ms t he St at e' s 

t est i mony,  t hat  Thei n woul d have l ef t  ski d mar ks had she 

oper at ed her  vehi c l e i n t hat  manner ,  coul d be r ebut t ed by hi s 

exper t ' s  asser t i on t hat  Thei n' s vehi c l e had an ant i l ock br aki ng 

syst em t hat  di d not  l eave t r adi t i onal  ski d mar ks.  
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¶75 The pr obl em wi t h Bal l i et t e' s account  i s t hat  evi dence 

of  ski d mar ks f r om Thei n' s vehi c l e woul d have benef i t ed hi s 

def ense.   The absence of  ski d mar ks f r om her  vehi c l e may be 

at t r i but ed t o ant i l ock br akes,  but  i t  can al so be at t r i but ed t o 

Thei n s l owi ng down so t hat  no br aki ng on her  par t  was necessar y.   

The absence of  ski d mar ks becomes i mpor t ant  onl y i f  t he f act -

f i nder  accept s t he dr unk dr i ver ' s ver si on of  t he i nci dent .  

¶76 Bal l i et t e' s Wi s.  St at .  § 974. 06 mot i on r eads i n par t :  

He [ Bal l i et t e]  r el i ed on hi s own t est i mony t hat  Thei n 
had been dr i v i ng er r at i cal l y,  s l owi ng down and t hen 
speedi ng up.   He st at ed t hat  she had sl owed down t o 
about  40 mph and pul l ed over  t owar ds t he r i ght  s i de of  
t he r oad.   He t ook t hi s act i on as a message f r om her  
t hat  he coul d pass and,  as i t  was a l egal  passi ng 
zone,  he pul l ed out  i nt o t he l ef t  l ane.   When he began 
t o pass,  t her e was no t ur n s i gnal  and no br ake l i ght s.   
He f i r st  saw br ake l i ght s when he was about  6 or  7 car  
l engt hs behi nd her .   She br aked r eal  har d and t ur ned 
al most  s i mul t aneousl y,  at  whi ch poi nt  he s l ammed on 
t he br akes,  went  i nt o a ski d,  and hi t  her  vehi c l e.   
Bal l i et t e cont ended t hat  t he acci dent  and Thei n' s 
deat h occur r ed because she br aked har d and t ur ned l ef t  
i n f r ont  of  hi s  vehi c l e wi t hout  war ni ng,  not  because 
he was i nt oxi cat ed.   He was t he onl y wi t ness i n hi s 
own behal f .   ( Emphasi s added. )  

¶77 Thi s account  i s di f f er ent  f r om t he st at ement  of  

Bal l i et t e' s counsel  i n t hi s r evi ew:  

Bal l i et t e pr ovi ded a st at ement  t o one of  t he of f i cer s 
at  t he scene.   I n t he st at ement ,  Bal l i et t e 
sai d .  .  .  t hat  he had been goi ng about  58 mi l es per  
hour  when he came up behi nd Thei n' s car .   He was about  
f i ve car  l engt hs behi nd her  when she sl owed down t o 
about  40 mi l es per  hour ,  at  whi ch poi nt  he deci ded t o 
pass her .   Bal l i et t e sai d t hat  Thei n di d not  have a 
t ur n s i gnal  on,  and as he t r i ed t o pass she " br aked 
r eal  har d and t ur ned l ef t , "  and t he vehi c l es col l i ded.   
( Emphasi s added. )  
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¶78 These account s f r om Bal l i et t e ar e not  consi st ent .   

Especi al l y coupl ed wi t h t he pot ent i al  t hat  any evi dence about  

t he pr esence or  absence of  ski d mar ks can cut  bot h ways,  t hi s 

i nconsi st ency does not  under mi ne conf i dence i n t he out come of  

t he t r i al .   Rat her ,  i t  r emi nds t he cour t  t hat  j udi c i al  " scr ut i ny 

of  counsel ' s per f or mance must  be hi ghl y def er ent i al . "   

St r i ckl and,  466 U. S.  at  689.   We pr esume,  as we must ,  t hat  

At t or neys Hunt  and Musol f  r ender ed adequat e assi st ance wi t hi n 

t he bounds of  r easonabl e pr of essi onal  j udgment .   See i d.  at  690.   

Wi t hout  pr ovi di ng adequat e,  spec i f i c  al l egat i ons i n hi s  § 974. 06 

mot i on,  Bal l i et t e cannot  and does not  over come t hi s pr esumpt i on.  

I V.  CONCLUSI ON 

¶79 We concl ude t hat  t he def endant  i s not  ent i t l ed t o an 

evi dent i ar y hear i ng because t he al l egat i ons i n hi s § 974. 06 

mot i on do not  pr ovi de suf f i c i ent  mat er i al  f act s t hat ,  i f  pr oven,  

demonst r at e an ent i t l ement  t o t he r el i ef  sought .   Hi s mot i on 

f ocused at t ent i on on t he wr ong counsel ;  i t  was concl usor y 

because i t  f ai l ed t o car ef ul l y addr ess t he t wo el ement s of  

i nef f ect i ve assi st ance f or  post convi ct i on counsel  set  out  i n 

St r i ckl and;  and i t  gener al l y i gnor ed t he " f i ve ' w' s '  and one 

' h' "  met hodol ogy out l i ned i n John Al l en,  whi ch gui de t he cour t  

i n meani ngf ul l y eval uat i ng t he c l ai m.   The mot i ons f ai l ed t o say 

who woul d be cal l ed as a wi t ness at  an evi dent i ar y hear i ng and 

what  t hi s t est i mony was l i kel y t o pr ove.   I n at t empt i ng t o 

const r uct  a bet t er  def ense f or  a r et r i al ,  Bal l i et t e di d not  do 

enough t o show t hat  a new t r i al  was r equi r ed.  
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¶80 For  t he r easons st at ed,  we r ever se t he deci s i on of  t he 

cour t  of  appeal s.  

 

By t he Cour t . —The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  
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¶81 ANN WALSH BRADLEY,  J.    ( di ssent i ng) .   Pr oceedi ng pr o 

se,  Bal l i et t e f i l ed a 16- page mot i on set t i ng f or t h det ai l ed 

f act s i n suppor t  of  hi s mot i on al l egi ng t hat  hi s t r i al  counsel  

was const i t ut i onal l y i nef f ect i ve.   He l i kewi se al l eged t hat  hi s 

post convi ct i on counsel  was i nef f ect i ve f or  f ai l i ng t o chal l enge 

t hese aspect s of  t r i al  counsel ' s per f or mance.  

¶82 I t  i s  essent i al  t o keep i n mi nd t hat  t hi s case i s not  

about  whet her  Bal l i et t e' s mot i on i s suf f i c i ent  t o ent i t l e hi m t o 

a new t r i al .   No one asser t s t hat  i t  i s .   Rat her ,  t he quest i on 

i s whet her  Bal l i et t e' s mot i on i s suf f i c i ent  t o ent i t l e hi m t o an 

evi dent i ar y hear i ng,  wher e he woul d have t he oppor t uni t y t o show 

t hat  hi s t r i al  and post convi ct i on at t or neys r ender ed i nef f ect i ve 

assi st ance of  counsel .  

¶83 I  agr ee wi t h t he maj or i t y t hat  a def endant  f i l i ng a 

post convi ct i on mot i on must  demonst r at e wi t h some par t i cul ar i t y 

t hat  he i s ent i t l ed t o r el i ef .   I  al so agr ee t hat  i nef f ect i ve 

assi st ance of  post convi ct i on counsel  can const i t ut e a 

" suf f i c i ent  r eason"  f or  over comi ng t he Escal ona- Nar anj o bar  t o 

successi ve post convi ct i on mot i ons. 1  See St at e v.  Love,  2005 WI  

116,  ¶31 n. 11,  284 Wi s.  2d 111,  700 N. W. 2d 62;  Rot her i ng v.  

McCaught r y,  205 Wi s.  2d 675,  678,  556 N. W. 2d 136 ( Ct .  App.  

1996) .   

¶84 I  par t  ways wi t h t he maj or i t y because,  i n det er mi ni ng 

t hat  Bal l i et t e' s mot i on was i nsuf f i c i ent ,  i t  appear s t o set  up a 

                                                 
1 St at e v.  Escal ona- Nar anj o,  185 Wi s.  2d 168,  517 N. W. 2d 157 

( 1994) .  
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ser i es of  uncer t ai n pl eadi ng r equi r ement s t hat  coul d ensnar e pr o 

se pet i t i oner s and exper i enced appel l at e at t or neys al i ke.   I t  

f ur t her  f ai l s  t o appr eci at e t he r ol e t hat  an evi dent i ar y hear i ng 

pl ays i n eval uat i ng whet her  an at t or ney' s per f or mance was 

def i c i ent .     

¶85 Li ke t he cour t  of  appeal s,  I  concl ude t hat  Bal l i et t e 

has al l eged f act s suf f i c i ent  t o ent i t l e hi m t o an evi dent i ar y 

hear i ng on hi s c l ai ms of  t r i al  counsel  and post convi ct i on 

counsel  i nef f ect i veness.   Accor di ngl y,  I  r espect f ul l y di ssent .   

I  

¶86 The maj or i t y acknowl edges t hat  t he St r i ckl and t est  

appl i es t o bot h c l ai ms of  i nef f ect i ve assi st ance of  counsel . 2  

Maj or i t y op. ,  ¶28.   I t  does not  appear  t o t ake i ssue wi t h t he 

suf f i c i ency of  t he f act s Bal l i et t e set  f or t h r egar di ng t r i al  

counsel ' s per f or mance.   See i d. ,  ¶15.   Rat her ,  i t  cont ends t hat  

Bal l i et t e' s mot i on " f ocused at t ent i on on t he wr ong counsel "  and 

f ai l ed t o " car ef ul l y addr ess t he t wo el ement s of  i nef f ect i ve 

assi st ance of  counsel  set  out  i n St r i ckl and[ . ] "   I d. ,  ¶3.    

¶87 Bal l i et t e i dent i f i ed sever al  act s and omi ssi ons whi ch 

he asser t s const i t ut e def i c i ent  per f or mance of  t r i al  counsel ,  

and he asser t ed t hat  hi s post convi ct i on counsel  was i nef f ect i ve 

f or  f ai l i ng t o r ai se t hese i ssues.   Never t hel ess,  t he maj or i t y 

cont ends t hat  " t hi s i s,  at  best ,  onl y par t  of  what  i s 

r equi r ed[ . ] "   I d. ,  ¶65.  

¶88 Under  t he maj or i t y ' s anal ysi s,  however ,  i t  i s  uncl ear  

what ,  pr eci sel y,  i s  r equi r ed.   At  t i mes,  t he i nsuf f i c i ency 

                                                 
2 St r i ckl and v.  Washi ngt on,  466 U. S.  668 ( 1984) .  
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appear s t o be a f ai l ur e t o pr oper l y f or mat  hi s mot i on.   The 

maj or i t y cont ends:  " Hi s l egal  at t ack woul d have r equi r ed f act s  

pr esent ed i n a ' f i ve ' w' s '  and one ' h'  f or mat . "   I d. ,  ¶67.    

¶89 At  ot her  t i mes,  i t  appear s t hat  t he i nsuf f i c i ency 

mi ght  be f ai l ur e t o ut t er  her et of or e unknown magi c wor ds.   For  

exampl e,  t he maj or i t y says t hat  " Bal l i et t e' s mot i on does not  

asser t  t hat  t he i ssues t hat  [ post convi ct i on counsel ]  f ai l ed t o 

r ai se ar e obvi ous and ver y st r ong[ . ] "   I d. ,  ¶69.       

¶90 At  yet  ot her  t i mes,  t he i nsuf f i c i ency appear s t o be 

subst ant i ve.   The maj or i t y cont ends t hat  Bal l i et t e was r equi r ed 

t o " show t hat  f ai l i ng t o r ai se t hose i ssues f el l  bel ow an 

obj ect i ve st andar d of  r easonabl eness"  and " over come t he 

pr esumpt i on t hat ,  under  t he c i r cumst ances,  t he chal l enged act i on 

mi ght  be consi der ed sound st r at egy. "   I d. ,  ¶67.   

¶91 I t  i s  uncl ear  under  t he maj or i t y ' s anal ysi s what ,  

pr eci sel y,  woul d be enough t o " show"  wi t hi n t he f our  cor ner s of  

a mot i on t hat  counsel ' s per f or mance f el l  bel ow an obj ect i ve 

st andar d of  r easonabl eness.   I s i t  enough f or  Bal l i et t e t o 

asser t  t hat  he di d not  di scuss t he l ack of  exper t  t est i mony wi t h 

hi s post convi ct i on at t or ney and t hat  Bal l i et t e bel i eves t hat  

post convi ct i on counsel  over l ooked i t ?  Or ,  can a def endant  

s i mpl y make al l egat i ons about  what  he t hi nks hi s at t or ney wi l l  

say at  an evi dent i ar y hear i ng?  I s i t  enough f or  t he def endant  

t o asser t  t hat  t he at t or ney had no r easonabl e st r at egi c r eason 

f or  f ai l i ng t o make a c l ai m? 

¶92 The uncer t ai n pl eadi ng r equi r ement s set  by t he 

maj or i t y ar e bound t o baf f l e t he bench and bar ,  not  t o ment i on 
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pr o se def endant s,  who ar e t he t ypi cal  dr af t er s of  

post convi ct i on mot i ons.   I  woul d not  set  so uncer t ai n a bar .    

I I  

¶93 To t he ext ent  t hat  t he maj or i t y ' s new pl eadi ng 

r equi r ement s ar e subst ant i ve and r equi r e movant s t o i dent i f y t he 

r easons under l y i ng counsel ' s act s and omi ssi ons,  see i d. ,  ¶68,  

t he maj or i t y f ai l s  t o appr eci at e t he r ol e an evi dent i ar y hear i ng 

pl ays i n t he eval uat i on of  an i nef f ect i ve assi st ance of  counsel  

c l ai m.   As t he maj or i t y expl ai ns,  " an act  or  omi ssi on t hat  i s 

unpr of essi onal  i n one case may be sound or  even br i l l i ant  i n 

anot her . "   I d. ,  ¶24.   The det er mi nat i on of  whet her  t he 

at t or ney' s per f or mance was def i c i ent  r equi r es t he cour t  t o 

" f ocus on counsel ' s per spect i ve at  t he t i me of  t r i al "  or  

post convi ct i on.   St at e v.  Foy,  206 Wi s.  2d 629,  640,  557 N. W. 2d 

494 ( Ct .  App.  1996) .   

¶94 A def endant  i s t ypi cal l y not  pr i vy t o t he st r at egi c 

deci s i ons made by counsel .   Accor di ngl y,  when a def endant  makes 

a col or abl e c l ai m f or  i nef f ect i ve assi st ance of  counsel ,  t he 

c i r cui t  cour t  shoul d hol d a Machner  hear i ng. 3  The pur pose of  a 

Machner  hear i ng i s f or  t he c i r cui t  cour t  t o gauge whet her  

counsel ' s al l eged def i c i ency was t he r esul t  of  st r at egy or  

over si ght .    

¶95 Thi s det er mi nat i on of t en cannot  be made wi t hout  t he 

t est i mony of  counsel .   Wi t hout  counsel ' s t est i mony,  a cour t  

cannot  " f ocus on counsel ' s per spect i ve"  and " cannot  ot her wi se 

                                                 
3 St at e v.  Machner ,  92 Wi s.  2d 797,  285 N. W. 2d 905 ( Ct .  App.  

1979) .  
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det er mi ne whet her  .  .  .  counsel ' s act i ons wer e t he r esul t  of  

i ncompet ence or  del i ber at e t r i al  st r at egi es. "   Foy,  206 

Wi s.  2d at  640;  St at e v.  Machner ,  92 Wi s.  2d 797,  804,  285 

N. W. 2d 905 ( Ct .  App.  1979) .   

¶96 As t he maj or i t y acknowl edges,  " [ a] n evi dent i ar y 

hear i ng i s not hi ng mor e t han an i nt er medi at e st ep t owar d[ s] "  

Bal l i et t e' s obj ect i ve,  a new t r i al .   Maj or i t y op. ,  ¶61.   " I f  t he 

mot i on cont ai ned al l  t he pr oof  necessar y t o show t hat  he was 

ent i t l ed t o a new t r i al ,  he woul d not  need an evi dent i ar y 

hear i ng. "   I d.   Hopef ul l y,  t he maj or i t y opi ni on wi l l  not  be r ead 

t o cont end t hat  a def endant  must  suppl y al l  of  t he f act s 

necessar y t o pr evai l  i n obt ai ni ng a new t r i al  as a pr er equi s i t e 

t o obt ai ni ng an evi dent i ar y hear i ng. 4   
                                                 

4 To t he ext ent  t hat  t he maj or i t y r el i es on f eder al  habeas 
cases as aut hor i t y f or  i t s  new pl eadi ng r equi r ement s,  I  concl ude 
t hat  t he maj or i t y er r s.    

The maj or i t y c i t es Mur r ay v.  Car r i er ,  477 U. S.  478 ( 1986)  
and Smi t h v.  Mur r ay,  477 U. S.  527 ( 1986) .   Maj or i t y op. ,  ¶¶65-
66.   These cases addr ess t he cause and pr ej udi ce st andar ds f or  
pr ocedur al  def aul t ,  a cent r al  pr i nci pl e of  seeki ng a wr i t  of  
habeas cor pus i n a f eder al  cour t .   Bef or e seeki ng f eder al  habeas 
r el i ef ,  a def endant  must  exhaust  al l  st at e r emedi es.   Wai nwr i ght  
v.  Sykes,  433 U. S.  72 ( 1977) .   Feder al  cour t s wi l l  of t en decl i ne 
t o hear  habeas chal l enges i f  t he i ssue was not  " r esol ved on t he 
mer i t s i n t he st at e pr oceedi ng due t o r espondent ' s f ai l ur e t o 
r ai se t hem t her e as r equi r ed by st at e pr ocedur e. "   I d.  at  87.        

The pr ocedur al  def aul t  st andar d i s based i n par t  on 
concer ns f or  f i nal i t y,  a concer n shar ed by st at e cour t s.   
However ,  as i mpor t ant l y,  t he pr ocedur al  def aul t  st andar d i s 
based on " t he St at es'  sover ei gn power  t o puni sh of f ender s and 
t hei r  good- f ai t h at t empt s t o honor  const i t ut i onal  r i ght s. "   
Mur r ay v.  Car r i er ,  477 U. S.  at  487.   " The pr i nci pl e of  comi t y 
t hat  under l i es t he exhaust i on doct r i ne woul d be i l l  ser ved by a 
r ul e t hat  al l owed a f eder al  di st r i ct  cour t  t o upset  a st at e 
cour t  convi ct i on wi t hout  an oppor t uni t y t o t he st at e cour t s t o 
cor r ect  a const i t ut i onal  v i ol at i on[ . ] "   I d.  at  489.  
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¶97 Such a st andar d woul d r ender  a Machner  hear i ng an 

i nconsequent i al  f or mal i t y.   Fur t her ,  i t  woul d be i nconsi st ent  

wi t h Wi s.  St at .  § 974. 06,  whi ch pr ovi des:  " Unl ess t he mot i on and 

t he f i l es and r ecor ds of  t he act i on concl usi vel y show t hat  t he 

per son i s ent i t l ed t o no r el i ef ,  t he cour t  shal l :  .  .  .  ( c)  

Gr ant  a pr ompt  hear i ng. "   Fi nal l y,  such a st andar d i s unt enabl e 

because i t  may bar  mer i t or i ous c l ai ms whenever  t he def endant  i s 

unabl e t o secur e t he cooper at i on of  t r i al  or  post convi ct i on 

counsel .   

I I I  

¶98 When I  exami ne Bal l i et t e' s 16- page mot i on,  I  concl ude 

t hat  he set  f or t h suf f i c i ent  f act s t o ent i t l e hi m t o an 

evi dent i ar y hear i ng.   Among ot her  c l ai ms,  Bal l i et t e asser t s t hat  

hi s t r i al  counsel  was i nef f ect i ve f or  f ai l i ng t o pr esent  t he 

t est i mony of  an acci dent  r econst r uct i on exper t ,  and t hat  hi s  

post convi ct i on counsel  was i nef f ect i ve f or  f ai l i ng t o chal l enge 

t hat  omi ssi on on di r ect  appeal .    

¶99 The f ol l owi ng f act s and l egal  ar gument s ar e der i ved 

f r om t he mot i on.   At  t r i al ,  Bal l i et t e t est i f i ed t hat  t he 

acci dent  r esul t ed not  f r om hi s i nt oxi cat i on or  l ack of  car e,  but  

r at her ,  f r om Thei n' s oper at i on of  her  own vehi c l e.   He t est i f i ed 

t hat  Thei n s l owed down and pul l ed over  t owar d t he r i ght  s i de of  

t he r oad.   As Bal l i et t e was about  t o pass Thei n,  she abr upt l y 

                                                                                                                                                             
Bor r owi ng f r om f eder al  habeas st andar ds t o est abl i sh 

pr ocedur al  r ul es f or  st at e c l ai ms woul d under mi ne a key 
r at i onal e under l y i ng t he f eder al  cause and pr ej udi ce st andar d——
t hat  const i t ut i onal  quest i ons ar i s i ng out  of  st at e cr i mi nal  
pr oceedi ngs shoul d be r esol ved,  when possi bl e,  i n st at e cour t s.  
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br aked and t ur ned l ef t  i n f r ont  of  hi s t r uck.   Bal l i et t e 

t est i f i ed t hat  he sl ammed on t he br akes but  was unabl e t o st op 

hi s t r uck bef or e i mpact . 5    

¶100 Rel yi ng i n par t  on t he assumpt i on t hat  Thei n' s car  di d 

not  have ant i - l ock br akes,  an acci dent  r econst r uct i on exper t  

t est i f y i ng f or  t he St at e opi ned t hat  Bal l i et t e' s ver si on of  t he 

acci dent  was " not  possi bl e, "  t hat  i t  " can' t  physi cal l y happen, "  

and i t  coul d not  be r econci l ed wi t h " t he l aws of  physi cs. "   The 

exper t  t est i f i ed:  " [ Bal l i et t e' s ver si on i s]  not  possi bl e on any 

day of  t he week or  any year .   I t  can' t  physi cal l y happen.   We 

have t o have t he l aws of  physi cs.   They don' t  change. "    

¶101 Bal l i et t e' s t r i al  counsel  hi r ed an exper t ,  but  he 

r est ed t he def ense wi t hout  pr esent i ng any exper t  t est i mony.   As 

a r esul t ,  t he j ur y was l ef t  t o det er mi ne whi ch of  t wo ver si ons 

of  event s was mor e cr edi bl e——t he unsuppor t ed t est i mony of  t he 

def endant ,  who was i nt oxi cat ed at  t he t i me of  t he acci dent  and 

cl ear l y had a per sonal  i nt er est  i n t he out come of  t he t r i al ,  or  

t he t est i mony of  t he St at e' s r econst r uct i on exper t ,  who sai d 

t hat  t he def endant ' s ver si on of  event s was " not  possi bl e on any 

day of  t he week or  any year . "   Not  sur pr i si ngl y,  t he j ur y 

appear s t o have bel i eved t he St at e' s exper t .  

¶102 Af t er  hi s convi ct i on,  Bal l i et t e hi r ed hi s own acci dent  

r econst r uct i on exper t ,  who uncover ed evi dence under mi ni ng t he 

                                                 
5 Wi sconsi n St at .  § 940. 09( 2) ( a)  pr ovi des t hat  a def endant  

has an absol ut e def ense t o homi ci de by i nt oxi cat ed use i f  t he 
j ur y det er mi nes by t he pr eponder ance of  t he evi dence t hat  t he 
deat h woul d have occur r ed even i f  t he def endant  had been 
exer ci s i ng due car e and not  under  t he i nf l uence of  an 
i nt oxi cant .   Wi s.  St at .  § 940. 09( 2) ( a) .    
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exper t  opi ni on of f er ed by t he St at e.   Among ot her  r evel at i ons,  

Bal l i et t e' s exper t  det er mi ned t hat  Thei n' s car  di d i n f act  have 

ant i - l ock br akes.    

¶103 I n hi s mot i on f or  post convi ct i on r el i ef ,  Bal l i et t e 

asser t ed:  " The f act  t hat  [ Thei n' s car ]  had ant i - l ock br akes 

di scr edi t s t he t r i al  t est i mony of  [ t he St at e' s exper t s] ,  whi ch 

had i mpeached Bal l i et t e' s t est i mony r egar di ng Thei n' s act i ons 

moment s bef or e t he col l i s i on,  and r ender s t hei r  acci dent  

r econst r uct i ons f l awed. "    

¶104 Bal l i et t e f ur t her  asser t ed t hat  hi s t r i al  at t or ney' s 

f ai l ur e t o pr esent  an acci dent  r econst r uct i on exper t  was 

def i c i ent  per f or mance.   He cont ended t hat  hi s  t r i al  at t or ney 

" knew mont hs bef or e t r i al  t hat  he coul d not  r el y on t he St at e' s 

wi t nesses t o pr esent  Bal l i et t e' s t heor y of  def ense,  and t hat  

wi t hout  pr esent i ng [ hi s]  own acci dent  r econst r uct i on exper t ,  

Bal l i et t e woul d be l ef t  t o r el y  sol el y on hi s own t est i mony t o 

suppor t  hi s def ense. "  

¶105 Bal l i et t e cont ended t hat  had hi s t r i al  at t or ney 

pr esent ed t he t est i mony of  an acci dent  r econst r uct i on exper t ,  

t hat  t est i mony " woul d have gi ven t he j ur y a f act s- based 

r econst r uct i on of  t he event s pr i or  t o t he col l i s i on t hat  woul d 

have count er ed t he expl anat i on gi ven by t he St at e. "   He asser t ed 

t hat  t hi s al t er nat i ve t est i mony " woul d have gi ven t he j ur y t he 

means t o f or m a r easonabl e doubt  as t o Bal l i et t e' s gui l t . "   

Accor di ngl y,  had t r i al  counsel  pr esent ed t he t est i mony of  an 

r econst r uct i on exper t ,  t he j ur y woul d not  have been pr esent ed 
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wi t h uncont r over t ed exper t  t est i mony t hat  Bal l i et t e' s ver si on of  

event s was cont r ar y t o " t he l aws of  physi cs. "  

¶106 Because no Machner  hear i ng was conduct ed r egar di ng t he 

cl ai ms t hat  Bal l i et t e now r ai ses,  I  do not  know why Bal l i et t e' s 

at t or ney decl i ned t o pr esent  t he t est i mony of  a r econst r uct i on 

exper t .   Nei t her  does t he maj or i t y.   I t  mi ght  be t hat  t he t r i al  

at t or ney made a r easonabl e st r at egi c choi ce,  or  i t  may be t hat  

Bal l i et t e' s t r i al  at t or ney was asl eep at  t he swi t ch.   Li kewi se,  

wi t hout  t he benef i t  of  a Machner  hear i ng r egar di ng t hese cl ai ms,  

no member  of  t hi s cour t  knows why Bal l i et t e' s  post convi ct i on 

at t or ney f ai l ed t o r ai se t he t r i al  at t or ney' s f ai l ur e t o pr esent  

an acci dent  r econst r uct i on exper t .    

¶107 I f  t he f act s asser t ed i n Bal l i et t e' s mot i on ar e t r ue,  

however ,  i t  i s  di f f i cul t  t o i magi ne t hat  hi s t r i al  at t or ney had 

a sound st r at egi c r eason f or  f ai l i ng t o count er  t he St at e' s 

acci dent  r econst r uct i on exper t .   Rat her ,  i t  i s  mor e l i kel y t hat  

hi s t r i al  at t or ney f ai l ed t o conduct  a r easonabl e i nvest i gat i on 

and uncover  t he f l aw i n t he exper t  opi ni on of f er ed by t he 

St at e- t hat  i t  was based on t he er r oneous concl usi on t hat  Thei n' s 

car  di d not  have ant i - l ock br akes.    

¶108 I t  i s  l i kewi se di f f i cul t  t o have conf i dence t hat  t he 

j ur y woul d have r eached t he same ver di ct  i f  t he f l aws i n t he 

exper t  opi ni on of f er ed by t he St at e had been exposed.   I f  t he 

f act s asser t ed i n Bal l i et t e' s mot i on ar e t r ue,  a cour t  may 

concl ude t hat  t her e i s " a r easonabl e pr obabi l i t y  t hat ,  but  f or  

counsel ' s unpr of essi onal  er r or s,  t he r esul t  of  t he pr oceedi ng 
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woul d have been di f f er ent . "   St r i ckl and v.  Washi ngt on,  466 U. S.  

668,  694 ( 1984) .  

¶109 Fi nal l y,  i f  t he f act s Bal l i et t e asser t s ar e t r ue,  t hen 

i t  i s  di f f i cul t  t o i magi ne t hat  hi s post convi ct i on counsel  made 

a sound st r at egi c deci s i on t o f or ego t hi s c l ai m of  i nef f ect i ve 

assi st ance of  counsel  on appeal .   Li ke t he cour t  of  appeal s,  I  

concl ude wi t hout  r eser vat i on t hat  Bal l i et t e' s 16- page mot i on i s  

suf f i c i ent  t o over come t he Escal ona- Nar anj o bar  and ent i t l e hi m 

t o a Machner  hear i ng wher e hi s c l ai ms can be t est ed.   

Accor di ngl y,  I  r espect f ul l y di ssent .        

¶110 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s di ssent .    
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