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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 MI CHAEL J.  GABLEMAN,  J.   Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s r ever si ng t he ci r cui t  

cour t  or der  gr ant i ng summar y j udgment  t o Met r opol i t an 

Associ at es. 1  Met r opol i t an Associ at es chal l enges t he pr ocedur e 

t axpayer s must  f ol l ow i n or der  t o di sput e muni ci pal  pr oper t y t ax 

                                                 
1 Met r o.  Assocs.  v.  Ci t y of  Mi l waukee,  2009 WI  App 157,  321 

Wi s.  2d 632,  774 N. W. 2d 821.  
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assessment s.   Af t er  a t axpayer  r ecei ves hi s or  her  annual  

pr oper t y t ax assessment ,  t he t axpayer  may chal l enge t hat  

assessment  bef or e t he Boar d of  Revi ew f or  t he muni ci pal i t y wher e 

t he t axed pr oper t y i s l ocat ed. 2  I f  t he t axpayer  r emai ns 

unsat i sf i ed af t er  t he Boar d of  Revi ew makes i t s  det er mi nat i on,  

t he t axpayer  may seek r evi ew of  t hat  deci s i on i n t he c i r cui t  

cour t . 3 

¶2 Pr i or  t o 2008,  a t axpayer  coul d choose bet ween t wo 

t ypes of  r evi ew i n t he c i r cui t  cour t :  common l aw cer t i or ar i  

r evi ew or  st at ut or y de novo r evi ew pur suant  t o Wi s.  St at .  

§ 74. 37.   Common l aw cer t i or ar i  r evi ew i s a l i mi t ed r evi ew of  

t he r ecor d made bef or e t he Boar d of  Revi ew,  whi l e de novo r evi ew 

i s an ent i r el y i ndependent  c i r cui t  cour t  act i on i n whi ch t he 

ci r cui t  cour t  cr eat es i t s own r ecor d and gi ves no def er ence t o 

t he Boar d of  Revi ew' s det er mi nat i on.  

¶3 I n 2008,  t he l egi s l at ur e passed 2007 Wi s.  Act  86 ( " Act  

86" )  whi ch al l ows muni ci pal i t i es t o pass an or di nance opt i ng out  

of  de novo r evi ew.   Taxpayer s i n t hese " opt  out "  muni ci pal i t i es 

ar e r est r i ct ed t o a new f or m of  c i r cui t  cour t  r evi ew r ef er r ed t o 

as " enhanced cer t i or ar i  r evi ew. " 4  Thi s enhanced cer t i or ar i  

r evi ew i s br oader  i n scope t han t r adi t i onal  cer t i or ar i  r evi ew 

                                                 
2 See Wi s.  St at .  § 70. 47 ( 2007- 08) .   Al l  subsequent  

r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2007- 08 ver si on 
unl ess ot her wi se i ndi cat ed.  

3 See Wi s.  St at .  §§ 70. 47( 13) ,  74. 37.  

4 Act  of  Mar .  13,  2008,  2007 Wi s.  Act  § 86 ( r el at i ng t o 
obj ect i ng t o pr oper t y t ax assessment s) .    
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but  nar r ower  i n scope t han de novo r evi ew.   Act  86 al so r equi r es 

opt  out  muni ci pal i t i es t o gr ant  t hei r  t axpayer s addi t i onal  

r i ght s dur i ng t hei r  i ni t i al  Boar d of  Revi ew hear i ng.  

¶4 I n 2009,  t he c i r cui t  cour t  f or  Mi l waukee Count y,  t he 

Honor abl e Jean Di Mot t o pr esi di ng,  f ound t hat  Act  86 

unconst i t ut i onal l y deni ed t axpayer s r esi di ng i n opt  out  

muni ci pal i t i es equal  pr ot ect i on of  t he l aws by depr i v i ng t hose 

t axpayer s of  access t o de novo r evi ew wi t hout  a r at i onal  basi s 

f or  doi ng so.   The cour t  of  appeal s r ever sed.   I t  hel d t hat  t he 

t r eat ment  t axpayer s r ecei ved i n opt  out  muni ci pal i t i es under  Act  

86 was not  s i gni f i cant l y di f f er ent  t han t he t r eat ment  t axpayer s 

r ecei ved i n al l  ot her  muni ci pal i t i es.  

¶5 We concl ude t hat  t he t r eat ment  t axpayer s i n opt  out  

muni ci pal i t i es r ecei ve under  Act  86 i s s i gni f i cant l y di f f er ent  

t han t he t r eat ment  al l  ot her  t axpayer s r ecei ve,  and we concl ude 

t hat  t hi s di f f er ence i n t r eat ment  l acks a r at i onal  basi s.   

Accor di ngl y,  we r ever se t he cour t  of  appeal s and hol d t hat  al l  

of  Act  86’ s modi f i cat i ons t o Wi s.  St at .  §§ 70. 47,  73. 03,  and 

74. 37 ar e unconst i t ut i onal .  

I .  BACKGROUND 

¶6 Pr oper t y i n Wi sconsi n i s t axed by a met hod of  

assessment  set  f or t h i n Wi s.  St at .  ch.  70.   Assessor s,  who ar e 

ei t her  el ect ed or  appoi nt ed,  must  val ue al l  t axabl e r eal  and 

per sonal  pr oper t y wi t hi n t hei r  t axat i on di st r i ct  on an annual  
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basi s. 5  Wi s.  St at .  §§ 70. 05,  70. 10,  70. 29,  70. 32( 1) - ( 2) .   

Pr oper t y owner s who di sagr ee wi t h an assessment  may f i l e an 

obj ect i on bef or e t he l ocal  Boar d of  Revi ew.   Wi s.  St at .  

§§ 70. 07,  70. 075,  70. 47.  

¶7 A Boar d of  Revi ew i s a quasi - j udi c i al  body t hat  hear s 

evi dence t o adduce whet her  an assessor ’ s val uat i on i s cor r ect .   

Nanki n v.  Vi l l .  Of  Shor ewood,  2001 WI  92,  ¶18,  245 Wi s.  2d 86,  

630 N. W. 2d 141.   I t s member shi p t ypi cal l y consi st s of  l ay 

c i t i zens wi t hout  l egal  or  t echni cal  backgr ounds.   Wi s.  St at .  

§§ 70. 46( 1) ,  70. 99( 10) ( a) ;  Nanki n,  245 Wi s.  2d 86,  ¶31;  Ri t e-

Hi t e Cor p.  v.  Bd.  of  Revi ew of  Vi l l .  of  Br own Deer ,  216 

Wi s.  2d 189,  575 N. W. 2d 721 ( Ct .  App.  1997) .   Af t er  conduct i ng a 

hear i ng,  t he Boar d of  Revi ew may adj ust  an assessment  i f  i t  

det er mi nes t hat  t he assessment  i s t oo hi gh or  t oo l ow.   

§ 70. 47( 6) ,  ( 9) ( a) .    

¶8 We begi n wi t h an over vi ew of  t he t wo t r adi t i onal  

met hods of  obt ai ni ng j udi c i al  r evi ew of  a Boar d of  Revi ew’ s 

deci s i on avai l abl e pr i or  t o t he enact ment  of  Act  86:  cer t i or ar i  

r evi ew and de novo r evi ew.   We t hen di scuss how Wi sconsi n’ s 

pr ocess f or  chal l engi ng assessment  deci s i ons changed 

si gni f i cant l y i n bot h 2001 and 2008——i n 2001 i t  changed because 

of  our  Nanki n deci s i on,  and i n 2008 i t  changed because of  Act  

86.    

A.  Cer t i or ar i  Revi ew and De Novo Revi ew  

                                                 
5 " Taxat i on di st r i ct "  i s  def i ned as " a t own,  v i l l age or  c i t y 

i n whi ch gener al  pr oper t y t axes ar e l evi ed and col l ect ed. "   Wi s.  
St at .  § 70. 045.  
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¶9 Cer t i or ar i  r evi ew exi st ed pr i or  t o t he enact ment  of  

Act  866 as a l i mi t ed r evi ew i n whi ch t he ci r cui t  cour t  exami ned 

onl y t he r ecor d made bef or e t he Boar d of  Revi ew.   Nanki n,  245 

Wi s.  2d 86,  ¶20.   I n cer t i or ar i  r evi ew,  a c i r cui t  cour t  may not  

t ake i t s own evi dence nor  conduct  i t s own f act ual  i nqui r y.   I d.   

The ci r cui t  cour t  appl y i ng cer t i or ar i  r evi ew must  uphol d t he 

Boar d of  Revi ew' s deci s i on unl ess:  ( 1)  t he Boar d act ed out si de 

i t s j ur i sdi ct i on,  ( 2)  t he Boar d act ed i n v i ol at i on of  t he l aw,  

( 3)  t he Boar d' s act i on was ar bi t r ar y,  oppr essi ve or  

unr easonabl e,  r epr esent i ng i t s wi l l  r at her  t han i t s j udgment ,  or  

( 4)  t he evi dence was such t hat  t he Boar d coul d not  r easonabl y 

make t he det er mi nat i on i n quest i on.   I d.   I f  t he c i r cui t  cour t  

det er mi nes t hat  t he Boar d of  Revi ew' s assessment  i s so def i c i ent  

t hat  i t  meet s one of  t hese f our  t est s,  t he cour t  must  r emand t he 

mat t er  t o t he Boar d of  Revi ew f or  a r eassessment .   I d.   The 

t axpayer  seeki ng cer t i or ar i  r evi ew r ecei ves schedul i ng 

pr ef er ence i n t he c i r cui t  cour t  and does not  have t o pay t he t ax 

bef or e f i l i ng.   Wi s.  St at .  § 70. 47( 13) .  

¶10 De novo r evi ew,  as i t  exi st ed pr i or  t o t he enact ment  

of  Act  86, 7 i s  a mor e subst ant i al  f or m of  r evi ew t han cer t i or ar i  

r evi ew.   The ci r cui t  cour t  appl y i ng de novo r evi ew may r ecei ve 

evi dence r egar dl ess of  t he r ecor d made bef or e t he Boar d of  

Revi ew.   Nanki n,  245 Wi s.  2d 86,  ¶25.   Whi l e t he c i r cui t  cour t  

conduct i ng a de novo r evi ew gi ves no def er ence t o t he Boar d of  

                                                 
6 Wi s.  St at .  § 70. 47( 13)  ( 1999- 2000) .  

7 Wi s.  St at .  § 74. 37 ( 1999- 2000) .  
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Revi ew' s deci s i on,  t he under l y i ng assessment  st i l l  car r i es a 

pr esumpt i on of  cor r ect ness.   I d. ;  Wi s.  St at .  § 70. 49( 2) .   I f  a 

c i r cui t  cour t  conduct i ng de novo r evi ew det er mi nes t hat  t he 

Boar d of  Revi ew' s assessment  i s i ncor r ect ,  t he ci r cui t  cour t  may 

cal cul at e t he pr oper  assessment  wi t hout  r emandi ng i t  t o t he 

Boar d of  Revi ew f or  t hat  pur pose.   Nanki n,  245 Wi s.  2d 86,  ¶25.   

I n cont r ast  t o cer t i or ar i  r evi ew,  t he de novo act i on i s not  

gi ven schedul i ng pr ef er ence i n t he c i r cui t  cour t  and t he 

t axpayer  must  pay t he t ax bef or e f i l i ng.   Wi s.  St at .  § 74. 37( 2) .  

B.  2001:  Nanki n I nval i dat es Popul at i on- Based Thr eshol ds on De 

Novo Act i ons 

¶11 Pr i or  t o 2001,  most  pr oper t y owner s coul d obt ai n 

j udi c i al  r evi ew of  a Boar d of  Revi ew' s deci s i on by f i l i ng an 

act i on i n t he c i r cui t  cour t  seeki ng ei t her  cer t i or ar i  r evi ew 

under  Wi s.  St at .  § 70. 47( 13)  or  de novo r evi ew under  Wi s.  St at .  

§ 74. 37. 8  Pr i or  t o 2001,  however ,  pr oper t y owner s i n count i es 

wi t h popul at i ons of  500, 000 or  mor e coul d f i l e f or  onl y 

                                                 
8 A t hi r d opt i on,  not  r el evant  t o t he pr esent  case,  i s 

avai l abl e f or  obt ai ni ng j udi c i al  r evi ew of  a Boar d of  Revi ew’ s 
deci s i on.   An obj ect i ng t axpayer  may f i l e a wr i t t en compl ai nt  
wi t h t he Wi sconsi n Depar t ment  of  Revenue pur suant  t o Wi s.  St at .  
§ 70. 85.   Thi s met hod i s  onl y avai l abl e i n l i mi t ed 
c i r cumst ances.   § 70. 85( 1) .   Revi ew of  t he Depar t ment  of  
Revenue' s deci s i on may onl y  pr oceed t hr ough common l aw 
cer t i or ar i .   § 70. 85( 4) ( c) ;  See Hanl on v.  Town of  Mi l t on,  2000 
WI  61,  ¶23,  235 Wi s.  2d 597,  612 N. W. 2d 44.   I n Nanki n we hel d 
t hat  " [ o] ur  di scussi on of  cer t i or ar i  r evi ew of  t he boar d of  
r evi ew' s deci s i on appl i es equal l y f or  cer t i or ar i  r evi ew of  t he 
Depar t ment  of  Revenue' s deci s i on. "   Nanki n,  245 Wi s.  2d 86,  ¶20 
n. 8.  
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cer t i or ar i  r evi ew and di d not  have access t o de novo r evi ew. 9  

Wi s.  St at .  § 74. 37( 6) .    

¶12 I n 2001,  we consi der ed i n Nanki n v.  Vi l l age of  

Shor ewood whet her  pr event i ng t axpayer s '  access t o de novo r evi ew 

sol el y based on t he popul at i on of  t he count y i n whi ch t he 

pr oper t y was l ocat ed unconst i t ut i onal l y deni ed t hose t axpayer s 

equal  pr ot ect i on of  t he l aws. 10  Nanki n,  245 Wi s.  2d 86,  ¶11.   We 

appl i ed a t hr ee- st ep anal ysi s t o gui de our  hol di ng.   Fi r st ,  we 

det er mi ned t hat  t he popul at i on- based t hr eshol d cr eat ed a 

" di st i nct  c l assi f i cat i on of  c i t i zens" ——t hose owni ng pr oper t y i n 

Mi l waukee Count y.   I d. ,  ¶13.   Second,  we det er mi ned t hat  t hi s 

popul at i on- based t hr eshol d caused t axpayer s i n Mi l waukee Count y 

t o be t r eat ed i n a " s i gni f i cant l y di f f er ent "  manner  f r om al l  

ot her  t axpayer s because t he de novo r evi ew avai l abl e i n al l  

ot her  count i es pr ovi ded gr eat er  pr ot ect i ons t han t he cer t i or ar i  

r evi ew avai l abl e i n Mi l waukee Count y.   I d. ,  ¶14.   Thi r d,  we 

det er mi ned t hat  no r at i onal  basi s exi st ed f or  l i mi t i ng access t o 

de novo r evi ew sol el y because of  t he popul at i on of  t he count y 

wher e t he t axed pr oper t y was l ocat ed.   I d. ,  ¶15.   As a r esul t ,  

we hel d t hat  t he popul at i on- based t hr eshol d v i ol at ed t he r i ght s 

pr ovi ded t o t axpayer s under  t he equal  pr ot ect i on c l ause.   I d. ,  

¶46.   The i mmedi at e ef f ect  of  t hi s hol di ng was t hat  bot h de novo 

                                                 
9 Onl y Mi l waukee Count y exceeded a popul at i on of  500, 000 at  

t hat  t i me.  
 
10 Because we i nt er pr et  t he Uni t ed St at es Const i t ut i on' s  

Four t eent h Amendment  Equal  Pr ot ect i on Cl ause and t he Wi sconsi n 
Const i t ut i on' s Equal  Pr ot ect i on Cl ause i n t he same manner ,  we 
deci ded Nanki n under  bot h.   Nanki n,  245 Wi s.  2d 86,  ¶11 n. 5.  
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and cer t i or ar i  r evi ew became avai l abl e t o al l  pr oper t y owner s i n 

Wi sconsi n r egar dl ess of  t he popul at i on of  t he count y i n whi ch 

t hei r  pr oper t y was l ocat ed.  

C.  2008 t o Pr esent :  Legi s l at ur e Al l ows Muni ci pal i t i es t o Opt  Out  

of  De Novo Revi ew  

¶13 On Mar ch 13,  2008,  seven year s af t er  our  hol di ng i n 

Nanki n,  t he Wi sconsi n Legi s l at ur e passed Act  86.   2007 Wi s.  Act .  

86.   Act  86 al l ows muni ci pal i t i es t o adopt  an or di nance opt i ng 

out  of  § 74. 37 de novo r evi ew of  Boar d of  Revi ew assessment  

deci s i ons.    

¶14 A muni ci pal i t y t hat  passes an or di nance pur suant  t o 

Act  86 “ opt i ng out ”  of  de novo r evi ew must  gi ve t hei r  t axpayer s 

gr eat er  r i ght s i n t hei r  Boar d of  Revi ew pr oceedi ngs t han t hose 

t axpayer s woul d r ecei ve i f  t hey l i ved i n al l  ot her  

muni ci pal i t i es.   2007 Wi s.  Act .  86 §§ 1- 3,  6- 7.   Fur t her ,  

t axpayer s i n t he opt  out  muni ci pal i t y l ose access t o de novo 

r evi ew and must  i nst ead f ol l ow § 70. 47( 13)  whi ch pr ovi des f or  a 

new pr ocess we wi l l  r ef er  t o as " enhanced cer t i or ar i  r evi ew. "  

¶15 These di f f er ences ar e f ur t her  descr i bed i n Par t  I I I  of  

t hi s opi ni on.  

D.   Met r opol i t an Associ at es Chal l enges Act  86' s De Novo Revi ew 

Li mi t s 

¶16 The Ci t y of  Mi l waukee opt ed out  of  de novo r evi ew when 

i t s Common Counci l  unani mousl y adopt ed an or di nance conf or mi ng 
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wi t h § 70. 47( 16) ( c) 11,  whi ch became l aw on Apr i l  30,  2008.   On 

Jul y 15,  2008,  Met r opol i t an Associ at es f i l ed a c l ass act i on 

l awsui t  agai nst  Mi l waukee seeki ng decl ar at or y r el i ef  and a 

r ul i ng t hat  Act  86' s opt  out  pr ovi s i on v i ol at ed t he equal  

pr ot ect i on pr ovi s i ons of  t he Wi sconsi n and t he Uni t ed St at es 

Const i t ut i ons.   Wi s.  Const .  ar t .  I ,  § 1;  U. S.  Const .  amend.  XI V.  

¶17 The ci r cui t  cour t  or al l y gr ant ed summar y j udgment  t o 

Met r opol i t an Associ at es on Januar y 20,  2009,  memor i al i zed i n i t s  

wr i t t en or der  dat ed Febr uar y 9,  2009.   I t  f ol l owed t he same 

t hr ee- st ep anal ysi s of  Met r opol i t an Associ at es'  equal  pr ot ect i on 

c l ai m as we di d i n Nanki n.   Fi r st ,  t he c i r cui t  cour t  f ound t hat  

Act  86 cr eat ed a di st i nct  c l assi f i cat i on of  c i t i zens——t axpayer s 

r esi di ng i n opt  out  muni ci pal i t i es.   Second,  i t  f ound t hat  Act  

86 t r eat ed t hi s c l ass s i gni f i cant l y di f f er ent  t han t axpayer s i n 

al l  ot her  muni ci pal i t i es.   Thi r d,  t he c i r cui t  cour t  f ound t hat  

no r at i onal  basi s exi st ed f or  t he di f f er ent  t r eat ment  of  

t axpayer s who own pr oper t y i n opt  out  muni c i pal i t i es.   I t  

concl uded t hat  Wi s.  St at .  § 74. 37( 4) ( c)  as amended by Act  86 and 

                                                 
11 Wi s.  St at .  § 70. 47( 16) ( c)  det ai l s t he enhanced Boar d of  

Revi ew pr ocedur e f or  f i r st  c l ass c i t i es t hat  adopt  or di nances 
f or  assessment  r evi ew under  Act  86.   To be cl assi f i ed a f i r st  
c l ass c i t y,  a c i t y must  have a popul at i on of  at  l east  150, 000.   
Wi s.  St at .  § 62. 05( 1) ( a) .   The Ci t y of  Mi l waukee,  by adopt i ng an 
or di nance i n 2008 conf or mi ng wi t h § 70. 47( 16) ( c) ,  l i mi t ed t he 
assessment  r evi ew avai l abl e t o i t s t axpayer s t o enhanced Boar d 
of  Revi ew and enhanced cer t i or ar i  pr ocedur es under  Wi s.  St at .  
§ 70. 47( 13) .  
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§ 74. 37( 4) ( d)  as cr eat ed by Act  8612 v i ol at ed equal  pr ot ect i on,  

and enj oi ned t hei r  enf or cement .  

¶18 The cour t  of  appeal s,  al so f ol l owi ng t he Nanki n t hr ee-

st ep anal ysi s,  r ever sed t he ci r cui t  cour t .   The cour t  of  appeal s 

agr eed wi t h t he c i r cui t  cour t  t hat  t axpayer s i n opt  out  

muni ci pal i t i es const i t ut ed a di st i nct  c l assi f i cat i on of  

c i t i zens.   However ,  i n cont r ast  t o t he c i r cui t  cour t ,  t he cour t  

of  appeal s det er mi ned t hat  Act  86' s enhanced cer t i or ar i  r evi ew 

suppl i ed t axpayer s i n opt  out  muni ci pal i t i es wi t h " t he 

f unct i onal  equi val ent  of  a cour t  t r i al . "   Met r o.  Assocs.  v.  

Mi l waukee,  2009 WI  App 157,  ¶11,  321 Wi s.  2d 632,  774 

N. W. 2d 821.   The cour t  of  appeal s t her ef or e hel d t hat  t her e was 

no si gni f i cant l y di f f er ent  t r eat ment  of  t axpayer s bet ween de 

novo r evi ew and enhanced cer t i or ar i  r evi ew.   I d. ,  ¶9.   Because 

of  t hi s hol di ng,  t he cour t  of  appeal s di d not  need t o r each t he 

t hi r d st ep of  t he anal ysi s and,  t her ef or e,  di d not  consi der  

whet her  t he l egi s l at ur e had a r at i onal  basi s f or  di st i ngui shi ng 

bet ween t axpayer s i n opt  out  muni ci pal i t i es and t axpayer s i n al l  

ot her  muni ci pal i t i es.   I d. ,  ¶10.  

¶19 Met r opol i t an Associ at es t hen pet i t i oned t hi s cour t  f or  

r evi ew,  whi ch we gr ant ed.   We hear d or al  ar gument s i n t hi s case 

on Apr i l  12,  2010.   The or al  ar gument  concer ned Met r opol i t an 

Associ at es'  equal  pr ot ect i on chal l enge under  our  t hr ee- st ep 

                                                 
12 Wi s.  St at .  § 74. 37( 4) ( c)  and § 74. 37( 4) ( d)  pr ohi bi t  

t axpayer s i n muni ci pal i t i es t hat  have enact ed or di nances 
adopt i ng enhanced Boar d of  Revi ew and enhanced cer t i or ar i  
pr ocedur es f r om chal l engi ng t hei r  assessment s under  de novo 
r evi ew.    
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anal ysi s.   Fol l owi ng t hi s or al  ar gument ,  we or der ed t he par t i es 

t o f i l e suppl ement al  br i ef s on f our  di st i nct  i ssues:  

1.  Does ei t her  of  t he t wo pr ocedur es——de novo act i ons under  

Wi s.  St at .  § 74. 37 and enhanced cer t i or ar i  act i ons under  Wi s.  

St at .  § 70. 47( 13) ——car r y wi t h i t  a r i ght  t o a j ur y t r i al  under  

Ar t i c l e I ,  Sect i on V of  t he Wi sconsi n Const i t ut i on and Vi l l age 

Food & Li quor  Mar t  v.  H & S Pet r ol eum,  I nc. ,  2002 WI  92,  254 

Wi s.  2d 478,  647 N. W. 2d 177? 

2.  I f  t he r i ght  t o a j ur y t r i al  exi st s under  one set  of  

pr ocedur es but  not  t he ot her  set  of  pr ocedur es,  how does t hi s 

af f ect  t he quest i on of  whet her  t he pr ocedur es ar e s i gni f i cant l y 

di f f er ent ? 

3.  What  i s t he l evel  of  scr ut i ny appl i ed t o det er mi ne t he 

const i t ut i onal i t y of  t he st at ut e i f  t her e i s a const i t ut i onal  

r i ght  t o a j ur y t r i al ? 

4.  Do t he chal l enged por t i ons of  Act  86 sur vi ve t hat  l evel  

of  scr ut i ny? 

¶20 The par t i es pr esent ed or al  ar gument  i n r egar d t o t hese 

f our  i ssues on Oct ober  7,  2010.  

I I .  STANDARD OF REVI EW 

¶21 A chal l enge t o t he const i t ut i onal i t y of  a s t at ut e 

pr esent s a quest i on of  l aw t hat  we r evi ew de novo.   Nanki n,  245 

Wi s.  2d 86,  ¶10.    A st at ut e i s pr esumed const i t ut i onal  and t hi s 

cour t  must  i ndul ge i n ever y pr esumpt i on t o sust ai n t he l aw i f  at  

al l  possi bl e.   I d.   The par t y  chal l engi ng t he st at ut e must  pr ove 

t hat  t he st at ut e i s unconst i t ut i onal  beyond a r easonabl e doubt  
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and any doubt  must  be r esol ved i n f avor  of  t he st at ut e' s 

const i t ut i onal i t y.   I d.    

I I I .  DI SCUSSI ON 

¶22 The equal  pr ot ect i on c l ause of  t he Wi sconsi n 

Const i t ut i on pr ovi des t hat  " [ a] l l  peopl e ar e bor n equal l y f r ee 

and i ndependent ,  and have cer t ai n i nher ent  r i ght s;  among t hese 

ar e l i f e,  l i ber t y and t he pur sui t  of  happi ness .  .  .  . "   Wi s.  

Const .  ar t .  I ,  § 1.   We appl y t he same i nt er pr et at i on t o t he 

equal  pr ot ect i on pr ovi s i ons of  t he Wi sconsi n and t he Uni t ed 

St at es Const i t ut i ons.   Nanki n,  245 Wi s.  2d 86,  ¶11;  Tomczak v.  

Bai l ey,  218 Wi s.  2d 245,  261,  578 N. W. 2d 166 ( 1998) .  

¶23 Nanki n set s f or t h t he t hr ee- st ep anal ysi s we appl y i n 

det er mi ni ng whet her  Act  86 vi ol at es t he equal  pr ot ect i on 

pr ovi s i ons of  t he Wi sconsi n and Uni t ed St at es Const i t ut i ons.   

Nanki n,  245 Wi s.  2d 86,  ¶¶11- 15.   Fi r st ,  we must  det er mi ne 

whet her  t he l egi s l at ur e cr eat ed a di st i nct  c l assi f i cat i on of  

c i t i zens when i t  passed Act  86.   I d. ,  ¶13.   Second,  i f  i t  di d,  

we must  det er mi ne whet her  Act  86 t r eat s t hi s c l ass s i gni f i cant l y 

di f f er ent  f r om al l  ot her s s i mi l ar l y s i t uat ed.   I d. ,  ¶14.   I f  

t hi s quest i on i s al so answer ed i n t he af f i r mat i ve,  we must  r each 

t he t hi r d det er mi nat i on:  whet her  a r at i onal  basi s exi st s f or  t he 

s i gni f i cant l y di f f er ent  t r eat ment .   I d. ,  ¶15.  

A.   Act  86 Cr eat es a Di st i nct  Cl ass of  Ci t i zens 

¶24 The par t i es agr ee t hat  Act  86 cr eat ed a di st i nct  c l ass 

of  c i t i zens.   We ar e not  bound by t hi s agr eement .   However ,  we 

have conduct ed our  own r evi ew,  and af t er  doi ng so,  hol d t hat  Act  

86 di d cr eat e a di st i nct  c l ass of  c i t i zens:  t axpayer s l i v i ng i n 
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opt  out  muni ci pal i t i es.   Ther ef or e,  we t ur n our  at t ent i on next  

t o t he second st ep i n t he Nanki n anal ysi s——whet her  Act  86 t r eat s 

t axpayer s i n opt  out  muni ci pal i t i es s i gni f i cant l y di f f er ent  t han 

al l  ot her  t axpayer s.  

B.  Act  86 Tr eat s Taxpayer s Li v i ng i n Opt  Out  Muni ci pal i t i es 

Si gni f i cant l y Di f f er ent  Than Al l  Ot her  Taxpayer s 

¶25 Act  86 r equi r es t axpayer s i n opt  out  muni ci pal i t i es t o 

f ol l ow a di f f er ent  pr ocedur e i n or der  t o chal l enge t hei r  

pr oper t y t ax assessment s t han t he pr ocedur e t axpayer s i n al l  

ot her  muni ci pal i t i es must  f ol l ow.   I n t hi s sect i on,  we f i r st  

di scuss Act  86' s di f f er ent  t r eat ment  at  t he Boar d of  Revi ew 

st age.   Second,  we di scuss Act  86' s di f f er ent  t r eat ment  at  t he 

c i r cui t  cour t  r evi ew st age.   Thi r d,  we expl ai n why t hese 

di f f er ences cause t axpayer s i n opt  out  muni ci pal i t i es t o f ol l ow 

a s i gni f i cant l y di f f er ent  pr ocess t o chal l enge t hei r  assessment s 

t han t axpayer s i n al l  ot her  muni ci pal i t i es.   Four t h,  we di scuss 

whet her  a j ur y t r i al  r i ght  exi st s i n de novo r evi ew act i ons.  

1.  Assessment  Chal l enges at  t he Boar d of  Revi ew St age 

¶26 Act  86 gr ant s t axpayer s l i v i ng i n opt  out  

muni ci pal i t i es t hr ee r i ght s at  t he Boar d of  Revi ew st age t hat  

t axpayer s i n al l  ot her  muni ci pal i t i es do not  have:  a mor e 

det ai l ed not i ce of  a changed assessment ,  t he r i ght  t o addi t i onal  

t i me t o pr epar e f or  t hei r  Boar d of  Revi ew hear i ng dat e,  and 

compar at i vel y br oader  di scover y r i ght s.   See Wi s.  St at .  

§ 70. 47( 7) ( c) ,  ( 8) ( d) ,  ( 8) ( j ) .  

¶27 The f i r st  of  t hese r i ght s r el at es t o t he not i ce of  a 

changed assessment  t hat  must  be sent  t o an af f ect ed t axpayer .   
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Assessor s i n al l  muni ci pal i t i es  must  send not i ces of  changed 

assessment s t o each t axpayer  at  l east  f i f t een days bef or e t he 

Boar d of  Revi ew' s annual  meet i ng. 13  Wi s.  St at .  § 70. 365.   I n opt  

out  muni ci pal i t i es,  t hi s not i ce must  i nf or m t he t axpayer  of  t he 

l ast  day on whi ch he or  she may f i l e an obj ect i on.   Wi s.  St at .  

§ 70. 47( 7) ( c) ,  ( 16) ( c) .   Opt  out  muni ci pal i t i es  must  al so post  

on t hei r  websi t es t he l ast  day obj ect i ons t o assessment s may be 

made.   I d.  

¶28 The second of  t hese r i ght s i s t he r i ght  of  t axpayer s 

i n opt  out  muni ci pal i t i es t o a s i xt y- day ext ensi on of  t hei r  

Boar d of  Revi ew hear i ng dat e.   I f  a t axpayer  i n any muni ci pal i t y  

obj ect s t o t hei r  assessment ,  t he t axpayer  must  gi ve wr i t t en or  

or al  not i ce of  an i nt ent  t o f i l e an obj ect i on t o t he boar d' s 

c l er k at  l east  f or t y- ei ght  hour s bef or e t he boar d' s f i r st  

schedul ed meet i ng of  t he year . 14  Wi s.  St at .  § 70. 47( 7) ( a) .   The 

t axpayer  must  t hen f i l e a wr i t t en obj ect i on wi t hi n t he f i r st  t wo 

hour s of  t he Boar d of  Revi ew' s f i r st  schedul ed meet i ng of  t he 

year ,  unl ess ext r aor di nar y c i r cumst ances ar e shown.   I d.   Dur i ng 

i t s f i r st  meet i ng,  t he Boar d of  Revi ew schedul es hear i ngs f or  

                                                 
13 Boar ds of  r evi ew must  meet  annual l y dur i ng t he t hi r t y- day 

per i od begi nni ng on t he second Monday i n May.   Wi s.  St at .  
§ 70. 47( 1) .    

14 Unl ess good cause or  ext r aor di nar y c i r cumst ances ar e 
shown.   Wi s.  St at .  § 70. 47( 7) ( a) .   I n f i r st  c l ass c i t i es,  t he 
not i ce of  an i nt ent  t o obj ect  must  be wr i t t en and must  be f i l ed 
by t he t hi r d Monday i n May.   Wi s.  St at .  § 70. 47( 16) ( a) .  



No.  2009AP524   

 

15 
 

each wr i t t en obj ect i on i t  has r ecei ved. 15  Wi s.  St at .  

§ 70. 47( 3) ( a) .   The Boar d of  Revi ew must  t hen not i f y each 

obj ect i ng t axpayer  of  t he t i me of  t hei r  hear i ng at  l east  f or t y-

ei ght  hour s i n advance of  t hat  meet i ng.   § 70. 47( 3) ( ah) .   I n 

cont r ast ,  i n opt  out  muni ci pal i t i es,  t he Boar d of  Revi ew must  

gr ant  a s i xt y- day ext ensi on of  t he hear i ng dat e once a t axpayer  

r equest s t he ext ensi on and pays a $100 f ee.   § 70. 47( 7) ( c) .   

Thi s ext ensi on,  avai l abl e t o onl y t axpayer s i n opt  out  

muni ci pal i t i es,  may be l engt hened by t he Boar d of  Revi ew i f  t he 

t axpayer  shows good cause.   I d.  

¶29 The t hi r d of  t hese r i ght s r el at es t o br oader  di scover y 

r i ght s avai l abl e t o t axpayer s i n opt  out  muni c i pal i t i es dur i ng 

Boar d of  Revi ew pr oceedi ngs.   I f  t he obj ect i ng t axpayer  i n an 

opt  out  muni ci pal i t y r ecei ves a s i xt y- day ext ensi on,  t he 

assessor  and t he t axpayer  must  exchange al l  r epor t s,  document s,  

and exhi bi t s t hey wi l l  pr esent  at  t he Boar d of  Revi ew hear i ng no 

l ess t han t en days bef or e t he hear i ng.   Wi s.  St at .  

§ 70. 47( 7) ( c) ,  16( c) .   Bot h t he assessor  and t he obj ect i ng 

t axpayer  i n an opt  out  muni ci pal i t y can compel  t he at t endance of  

wi t nesses at  t he Boar d of  Revi ew hear i ng.   § 70. 47( 8) ( d) .   I n 

addi t i on,  t axpayer s i n opt  out  muni ci pal i t i es  may compel  t he 

                                                 
15 The Boar d of  Revi ew may hear  wr i t t en obj ect i ons at  i t s  

f i r st  meet i ng i f  t he boar d gave not i ce of  t he hear i ng t o t he 
pr oper t y owner  and t he assessor  at  l east  f or t y- ei ght  hour s pr i or  
t o t he begi nni ng of  t he schedul ed meet i ng or  i f  bot h t he 
pr oper t y owner  and t he assessor  wai ve t he f or t y- ei ght  hour  
not i ce r equi r ement .   Wi s.  St at .  § 70. 47( 3) ( a) .  
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at t endance of  wi t nesses f or  deposi t i ons af t er  showi ng good cause 

t o t he Boar d of  Revi ew.   I d.    

2.  Assessment  Chal l enges at  t he Ci r cui t  Cour t  St age 

¶30 Whi l e Act  86 r equi r es opt  out  muni ci pal i t i es t o gr ant  

t hei r  t axpayer s addi t i onal  r i ght s dur i ng Boar d of  Revi ew 

pr oceedi ngs,  Act  86 l i mi t s bot h t he t ype and scope of  c i r cui t  

cour t  r evi ew t hese t axpayer s may seek.   Act  86 l i mi t s t axpayer s 

i n opt  out  muni ci pal i t i es t o c i r cui t  cour t  r evi ew t hr ough t he 

“ enhanced cer t i or ar i  pr ocedur e”  set  f or t h i n Wi s.  St at .  

§ 70. 47( 13) .   I n cont r ast ,  t axpayer s i n al l  ot her  muni ci pal i t i es  

have a r i ght  t o sel ect  f r om ei t her  t r adi t i onal  cer t i or ar i  r evi ew 

or  de novo r evi ew.   See Wi s.  St at .  §§ 70. 47( 13) ,  74. 37.  

 ¶31 The enhanced cer t i or ar i  r evi ew avai l abl e t o t axpayer s 

i n opt  out  muni ci pal i t i es i s nar r ower  i n scope t han t he de novo 

r evi ew avai l abl e t o al l  ot her  t axpayer s.   Under  enhanced 

cer t i or ar i  r evi ew,  t he c i r cui t  cour t  must  pr esume t hat  t he Boar d 

of  Revi ew' s assessment  i s cor r ect  absent  a " suf f i c i ent  showi ng"  

t hat  t he assessment  i s i ncor r ect .   Wi s.  St at .  § 70. 47( 13) .   I n 

opt  out  muni ci pal i t i es,  i t  i s  t he t axpayer ' s bur den t o r ebut  

t hi s pr esumpt i on.   I f ,  i n t he cour se of  an enhanced cer t i or ar i  

hear i ng,  t he t axpayer  i n an opt  out  muni ci pal i t y successf ul l y 

r ebut s t he pr esumpt i on t hat  t he Boar d of  Revi ew’ s assessment  i s 

cor r ect ,  t he cour t  may consi der  ( 1)  evi dence t hat  was not  

avai l abl e at  t he t i me of  t he hear i ng bef or e t he Boar d,  ( 2)  

evi dence t hat  t he Boar d r ef used t o consi der ,  and ( 3)  evi dence 

t hat  t he cour t  ot her wi se det er mi nes shoul d be consi der ed i n 

or der  t o cor r ect l y assess t he pr oper t y.   I d.   A t axpayer  i n an 
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opt  out  muni ci pal i t y who seeks enhanced cer t i or ar i  r evi ew i s not  

r equi r ed t o pay t he chal l enged t ax pr i or  t o seeki ng such r evi ew,  

and t he enhanced cer t i or ar i  pr oceedi ng i s gi ven schedul i ng 

pr ef er ence i n t he c i r cui t  cour t  over  ot her  pr oceedi ngs.   I d.   I n 

addi t i on,  bot h Met r opol i t an Associ at es and Mi l waukee agr ee t hat  

enhanced cer t i or ar i  r evi ew does not  car r y wi t h i t  a r i ght  t o a 

j ur y t r i al . 16 

 ¶32 I n cont r ast ,  t he de novo r evi ew avai l abl e i n al l  ot her  

muni ci pal i t i es r equi r es t hat  a c i r cui t  cour t  make i t s 

det er mi nat i on wi t hout  r egar d t o t he Boar d of  Revi ew' s r ecor d or  

deci s i on.   Nanki n,  245 Wi s.  2d 86,  ¶25.   I n de novo r evi ew,  t he 

c i r cui t  cour t  must  hear  new evi dence and,  whi l e t he cour t  must  

pr esume t hat  t he assessor ' s val uat i on i s cor r ect ,  t he cour t  does 

not  pr esume t hat  t he deci s i on of  t he Boar d of  Revi ew i s cor r ect .   

I d.   Taxpayer s who r equest  de novo r evi ew have access t o 

t r adi t i onal  c i v i l  di scover y t ool s,  but  t hey must  pay t he 

chal l enged t ax pr i or  t o f i l i ng t hei r  act i on.   Fur t her ,  i n 

cont r ast  t o enhanced cer t i or ar i  pr oceedi ngs,  t hei r  act i on i s not  

gi ven schedul i ng pr ef er ence over  ot her  c i r cui t  cour t  

pr oceedi ngs.   I d. ,  ¶29;  Wi s.  St at .  §§ 74. 37( 4) ( b) ,  70. 47( 13) .   

I n addi t i on,  t he par t i es di sput e whet her  de novo r evi ew i ncl udes 

a r i ght  t o a j ur y t r i al .  

3.  Enhanced Cer t i or ar i  and Enhanced Boar d of  Revi ew Pr ocedur es 

Avai l abl e i n Opt  Out  Muni ci pal i t i es Ar e Si gni f i cant l y Di f f er ent  

Fr om t he De Novo Pr ocedur e Avai l abl e i n Al l  Ot her  Muni ci pal i t i es 

                                                 
16 See Par t  I I I . B. 4.  
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¶33 Havi ng sur veyed t he di f f er ences bet ween t he assessment  

chal l enge pr ocedur e avai l abl e t o t axpayer s i n opt  out  

muni ci pal i t i es and t he assessment  chal l enge pr ocedur e avai l abl e 

t o t axpayer s i n al l  ot her  muni ci pal i t i es,  we next  consi der  

whet her  t hese di f f er ences ar e s i gni f i cant  i n l i ght  of  t hi s  

cour t ’ s deci s i on i n Nanki n.   The cour t  of  appeal s hel d t hat  Act  

86 successf ul l y addr essed Nanki n' s equal  pr ot ect i on concer ns 

and,  t her ef or e,  no s i gni f i cant l y di f f er ent  t r eat ment  exi st ed 

bet ween t axpayer s i n opt  out  muni ci pal i t i es and t axpayer s i n al l  

ot her  muni ci pal i t i es.   We di sagr ee.   

¶34 We f i r st  di scuss t he r easoni ng t hat  l ed t he Nanki n 

cour t  t o hol d t hat  Mi l waukee t axpayer s exper i enced si gni f i cant l y 

di f f er ent  t r eat ment .   We t hen appl y t he r easoni ng f r om Nanki n t o 

t he f act s of  t he pr esent  case.  

a.   Nanki n Concl udes t hat  Si gni f i cant l y Di f f er ent  Tr eat ment  

Exi st s When Some Ci t i zens May " Ful l y Cont est  Thei r  Case i n a 

Cour t  Tr i al "  and Ot her s May Not  

 ¶35 I n 2001,  al l  t axpayer s coul d f i r st  seek r evi ew of  an 

assessment  at  t hei r  l ocal  Boar d of  Revi ew.   I n 2001,  however ,  

Mi l waukee t axpayer s coul d onl y chal l enge t he Boar d of  Revi ew' s  

deci s i on t hr ough t r adi t i onal  cer t i or ar i  r evi ew.   Wi s.  St at .  

§ 70. 47( 13)  ( 2000- 01) .   I n cont r ast ,  al l  ot her  Wi sconsi n 

t axpayer s coul d chal l enge a Boar d of  Revi ew' s deci s i on t hr ough 

ei t her  t r adi t i onal  cer t i or ar i  r evi ew or  § 74. 37 de novo r evi ew.   

See Nanki n,  245 Wi s.  2d 86,  ¶6.   We hel d i n Nanki n t hat  al l  

t axpayer s out si de of  Mi l waukee coul d " f ul l y  cont est  t hei r  case 

i n a cour t  t r i al "  t hr ough t he de novo r evi ew pr ocess.   I d. ,  ¶24.   
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We t hen compar ed t he assessment  r evi ew pr ocedur e avai l abl e t o 

Mi l waukee t axpayer s wi t h de novo r evi ew avai l abl e t o al l  ot her  

t axpayer s t o det er mi ne whet her  Mi l waukee t axpayer s had access t o 

a pr ocess whi ch al l owed t hem t o " f ul l y  cont est  t hei r  case i n a 

cour t  t r i al . "  

¶36 The Nanki n cour t  poi nt ed t o f our  di f f er ences bet ween 

de novo r evi ew and t he Boar d of  Revi ew pr ocedur es pr ovi ded t o 

Mi l waukee t axpayer s t o concl ude t hat  t he t wo pr ocedur es wer e 

si gni f i cant l y di f f er ent .   Fi r st ,  de novo r evi ew al l ows t axpayer s 

t o pr esent  t hei r  case i n a f or um t hat  i s conduct ed accor di ng t o 

t he r ul es of  evi dence and di scover y.   I d. ,  ¶29.   Boar d of  Revi ew 

hear i ngs,  by cont r ast ,  f ol l ow mor e i nf or mal  r ul es t hat  " may l ead 

t o an i ncompl et e or  i nadequat e r ecor d. "   I d.   Second,  de novo 

r evi ew per mi t s pr oper t y owner s t o subpoena wi t nesses t o t est i f y 

at  t r i al ,  whi l e t he Boar d of  Revi ew pr ocedur es i n pl ace pr i or  t o 

2001 di d not .   Thi r d,  de novo r evi ew i s conduct ed by a j udge,  

whi l e Boar d of  Revi ew pr oceedi ngs ar e conduct ed by c i t i zens who 

may not  be " ver sed i n t he r ul es of  evi dence. "   I d. ,  ¶31.   

Four t h,  de novo r evi ew " t ypi cal l y af f or ded a gr eat er  amount  of  

t i me t o pr epar e [ a]  case at  t he c i r cui t  cour t  l evel , "  whi l e 

Boar d of  Revi ew hear i ngs af f or d l ess t i me t o pr epar e a case.   

I d. ,  ¶32.  

¶37 Next ,  Nanki n f ocused on t hr ee di f f er ences bet ween de 

novo r evi ew and t r adi t i onal  cer t i or ar i  r evi ew when i t  hel d t hat  

t he t r adi t i onal  cer t i or ar i  pr ocess was si gni f i cant l y di f f er ent  

t han a de novo pr ocedur e whi ch al l owed t axpayer s t o  " f ul l y  

cont est  t hei r  case i n a cour t  t r i al . "  Fi r st ,  de novo r evi ew 
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r equi r es t he c i r cui t  cour t  t o make i t s own i ndependent  

det er mi nat i ons,  whi l e t r adi t i onal  cer t i or ar i  r evi ew i s l i mi t ed 

t o a r evi ew of  t he r ecor d as i t  was compi l ed at  t he Boar d of  

Revi ew st age.  Second,  de novo r evi ew r equi r es gi v i ng pr esumpt i ve 

wei ght  onl y t o t he assessor ' s det er mi nat i on,  whi l e t r adi t i onal  

cer t i or ar i  r evi ew r equi r es c i r cui t  cour t  def er ence t o t he Boar d 

of  Revi ew' s dec i s i on.  And t hi r d,  de novo r evi ew r equi r es t he 

c i r cui t  cour t  t o make i t s own assessment  det er mi nat i on,  whi l e 

t r adi t i onal  cer t i or ar i  r evi ew gener al l y r equi r es t he c i r cui t  

cour t  t o r emand t o t he boar d i f  a r eassessment  i s necessar y.   

Nanki n,  245 Wi s.  2d 86,  ¶25.  

¶38 Si nce Mi l waukee t axpayer s coul d not  " f ul l y  cont est  

t hei r  case i n a cour t  t r i al "  whi l e al l  ot her  t axpayer s coul d do 

so t hr ough t he de novo pr ocedur e,  we hel d t hat  t he c l asses 

r ecei ved si gni f i cant l y di f f er ent  t r eat ment .   Nanki n,  245 

Wi s.  2d 86,  ¶¶24,  27.  

b.   Taxpayer s i n Opt  Out  Muni ci pal i t i es May Not  “ Ful l y Cont est  

Thei r  Case i n a Cour t  Tr i al ”  Whi l e Al l  Ot her  Taxpayer s May Do So 

¶39 Appl y i ng t hi s cour t ’ s r easoni ng i n Nanki n t o t he 

pr esent  case,  we must  exami ne t he di f f er ences bet ween Act  86' s 

enhanced cer t i or ar i  and Boar d of  Revi ew pr ocedur es,  and cont r ast  

t hem wi t h t he de novo pr ocedur e avai l abl e t o al l  ot her  

t axpayer s——a pr ocess whi ch al l ows t axpayer s t o " f ul l y  cont est  

t hei r  case i n a cour t  t r i al . "   Nanki n,  245 Wi s.  2d 86,  ¶24.   

Fi r st ,  we r evi ew t he enhanced Boar d of  Revi ew r i ght s pr ovi ded t o 

t axpayer s under  Act  86,  and concl ude t hey do not  pr ovi de 

t axpayer s wi t h t he pr ot ect i ons of  a cour t  t r i al .   Second,  we 
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r evi ew t he enhanced cer t i or ar i  pr ocedur e under  Act  86,  and agai n 

concl ude t hey f ai l  t o pr ovi de t axpayer s wi t h t he pr ot ect i ons of  

a cour t  t r i al .  

i .  Enhanced Boar d of  Revi ew Ri ght s 

¶40 The enhanced Boar d of  Revi ew hear i ng r i ght s avai l abl e 

under  Act  86 t o t axpayer s i n opt  out  muni ci pal i t i es do not  al l ow 

t axpayer s i n Boar d of  Revi ew pr oceedi ngs t o " f ul l y  cont est  t hei r  

case i n a cour t  t r i al . "   I d.   Even wi t h t he addi t i onal  r i ght s 

gr ant ed under  Act  86,  t he Boar d of  Revi ew pr oceedi ngs cont i nue 

t o f avor  muni ci pal i t i es over  t axpayer s,  j ust  as t hey di d i n 

Nanki n.    

¶41 For  one,  t he s i xt y- day hear i ng dat e ext ensi on under  

Act  86 r uns t he r i sk of  f or c i ng compl ex pr oper t y di sput es i nt o 

bei ng hear d much mor e qui ckl y t han such di sput es woul d t ypi cal l y 

be hear d i n a de novo act i on.   Fur t her ,  addi t i onal  ext ensi ons 

f ol l owi ng t he i ni t i al  s i xt y- day ext ensi on woul d r equi r e a 

f i ndi ng of  " good cause"  by a Boar d of  Revi ew composed not  of  

l egal  exper t s,  but  i nst ead composed of  l ay c i t i zens.   Wi s.  St at .  

§ 70. 47( 7) ( c) ,  ( 16) ( c) .   Thi s t r uncat ed di scover y per i od 

hei ght ens t he r i sk we f ear ed i n Nanki n of  an " i ncompl et e or  

i nadequat e r ecor d. "   Nanki n,  245 Wi s.  2d 86,  ¶29.    

¶42 Even set t i ng asi de t hese def ect s,  t he Boar d of  Revi ew 

pr ocess suf f er s ot her  shor t comi ngs when compar ed t o a de novo 

act i on.   For  one,  t he Boar d of  Revi ew pr ocedur e under  Act  86 

al l ows t he t axpayer  access t o t he assessor ' s t r i al  exhi bi t s a 

mer e t en days pr i or  t o t hei r  hear i ng.   Wi s.  St at .  § 70. 47( 13) .   

The appr opr i at e t i me f or  t he t axpayer  t o depose t he assessor  
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woul d be i n t hi s t en- day per i od af t er  t he t axpayer  has r ecei ved 

t he assessor ' s r epor t  t hat  wi l l  be i nt r oduced dur i ng t he Boar d 

of  Revi ew hear i ng.   Addi t i onal l y,  Act  86 r equi r es t hat  t axpayer s 

i n opt  out  muni ci pal i t i es show “ good cause”  i n or der  t o depose 

t he assessor .   § 70. 47( 8) ( d) .   Ther ef or e,  i n t hi s t en- day pr e-

hear i ng per i od,  t he t axpayer  woul d need t o obt ai n a f i ndi ng of  

" good cause"  f r om a Boar d of  Revi ew composed of  i ndi v i dual s 

unt r ai ned i n t he l aw,  depose t he assessor ,  r evi ew and anal yze 

al l  of  t he assessor ' s t r i al  exhi bi t s,  and pr epar e t o ar gue t hei r  

case.   Fur t her ,  dur i ng t hi s t en- day pr e- hear i ng per i od,  t he 

t axpayer  woul d be at t empt i ng t o di scover  ot her  evi dence t hat  may 

r ef ut e t he assessor ’ s val uat i on.   De novo t r i al s,  on t he ot her  

hand,  do not  oper at e under  such r est r i ct i ve t i mel i nes and t he 

di scover y pr ocess i s gover ned by a j udge,  not  a l ay c i t i zen.   

Nanki n,  245 Wi s.  2d 86,  ¶31.   Nanki n' s concer n t hat  t he Boar d of  

Revi ew woul d devel op an " i ncompl et e or  i nadequat e r ecor d"  

r emai ns unanswer ed.   I d. ,  ¶29.  

¶43 The enhanced Boar d of  Revi ew r i ght s cr eat ed by Act  86 

f ai l  t o pr ovi de t axpayer s t he abi l i t y  t o " f ul l y  cont est  t hei r  

case i n a cour t  t r i al . "  Accor di ngl y,  we hol d t hat  t he enhanced 

Boar d of  Revi ew r i ght s cause t axpayer s i n opt  out  muni ci pal i t i es 

t o be t r eat ed si gni f i cant l y di f f er ent  t han al l  ot her  t axpayer s.  

i i .  Enhanced Cer t i or ar i  Pr ocedur e  

¶44 The enhanced cer t i or ar i  pr ocedur e cr eat ed by Act  86 

al so f ai l s  t o of f er  t he pr ot ect i ons of  a cour t  t r i al .   

Speci f i cal l y,  t he enhanced cer t i or ar i  pr ocedur e s i gni f i cant l y 

r est r i ct s t he t axpayer ' s abi l i t y  t o br i ng addi t i onal  evi dence 
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bef or e t he c i r cui t  cour t  when compar ed t o de novo r evi ew.   I n de 

novo r evi ew,  t he chal l engi ng t axpayer  can seek t he i nt r oduct i on 

of  any admi ssi bl e evi dence i n t he c i r cui t  cour t .   Wi s.  St at .  

§ 904. 02.   Under  t he enhanced cer t i or ar i  pr ocedur e cr eat ed by 

Act  86,  however ,  t he c i r cui t  cour t  may al l ow t he t axpayer  t o 

i nt r oduce addi t i onal  evi dence onl y i f  t he t axpayer  f i r st  r ebut s 

t he pr esumpt i on t hat  t he boar d' s val uat i on i s cor r ect .   See Wi s.  

St at .  § 70. 47( 7) ( c) ,  ( 16) ( a) .   I f  t he t axpayer  successf ul l y 

r ebut s t he pr esumpt i on t hat  t he Boar d' s val uat i on i s cor r ect ,  

t hen,  and onl y t hen,  may t he ci r cui t  cour t  consi der  ( 1)  evi dence 

t hat  was not  avai l abl e at  t he t i me of  t he Boar d of  Revi ew 

hear i ng,  ( 2)  ev i dence t hat  t he Boar d of  Revi ew r ef used t o 

consi der ,  or  ( 3)  evi dence t hat  t he cour t  ot her wi se det er mi nes 

shoul d be consi der ed i n or der  t o det er mi ne t he cor r ect  

assessment .   Wi s.  St at .  § 70. 47( 13) .  

¶45 Thi s cour t  obser ved i n Nanki n t hat  t he de novo act i on 

“ i s not  s i mpl y anot her  means of  j udi c i al  r evi ew. "   Nanki n,  245 

Wi s.  2d 86,  ¶24.   I nst ead,  t he de novo act i on i s a compl et el y 

i ndependent  cause of  act i on i n whi ch t he Boar d of  Revi ew' s 

f act ual  and l egal  det er mi nat i ons may be ent i r el y di sr egar ded by 

t he c i r cui t  cour t .   I d. ,  ¶¶24- 25.    

¶46 Unl i ke de novo act i ons,  t he c i r cui t  cour t  on enhanced 

cer t i or ar i  r evi ew must  f i r st  r evi ew t he Boar d of  Revi ew' s 

f act ual  and l egal  f i ndi ngs.   Onl y t hen does i t  deci de whet her  

t he deci s i on' s pr esumpt i on of  cor r ect ness i s r ebut t ed——a 

pr er equi s i t e t o t he t axpayer  i nt r oduci ng any i ndependent  



No.  2009AP524   

 

24 
 

evi dence. 17  Wi s.  St at .  § 70. 47( 13) .   Thi s enhanced cer t i or ar i  

pr ocedur e mer el y ent ai l s a “ cour t ’ s r evi ew of  a l ower  cour t ’ s or  

an admi ni st r at i ve body’ s f act ual  or  l egal  f i ndi ngs. ”  Nanki n,  245 

Wi s.  2d 86,  ¶24.   Thi s i s not  compar abl e t o a de novo act i on 

wher e t axpayer s have access t o a new " act i on accor di ng t o st at e 

c i v i l  pr act i ce and pr ocedur e,  i ncl udi ng t he r i ght  t o a t r i al . "   

I d.   The t axpayer  on de novo r evi ew need not  f i r st  over come any 

pr esumpt i ons t o i nt r oduce evi dence.   Rat her ,  " [ a] l l  r el evant  

evi dence i s admi ssi bl e"  i n de novo act i ons.   Wi s.  St at .  

§ 904. 02.    

¶47 The enhanced cer t i or ar i  pr ocedur e cr eat ed by Act  86 

f ai l s t o pr ovi de t axpayer s t he abi l i t y  t o " f ul l y  cont est  t hei r  

case i n a cour t  t r i al . "  Accor di ngl y,  we hol d t hat  t he enhanced 

cer t i or ar i  pr ocedur e cr eat ed by Act  86 causes t axpayer s i n opt  

out  muni ci pal i t i es t o be t r eat ed si gni f i cant l y di f f er ent  t han 

al l  ot her  t axpayer s.  

4.  Sect i on 74. 37 De Novo Revi ew Does Not  Cont ai n a Jur y Tr i al  

Ri ght  

¶48 Bot h par t i es concede t hat  i f  a § 74. 37 de novo act i on 

cont ai ns a j ur y t r i al  r i ght  and a § 70. 47( 13)  enhanced 

                                                 
17 Under  Act  86,  t he c i r cui t  cour t  may consi der  “ evi dence t hat  t he 
cour t  .  .  .  det er mi nes shoul d be consi der ed i n or der  t o 
det er mi ne t he cor r ect  assessment . ”   Wi s.  St at .  § 70. 47( 13) .   I t  
i s  t r ue t hat  t hi s " cat ch- al l "  opt i on pr ovi des an oppor t uni t y f or  
t he t axpayer  t o seek t he i nt r oduct i on of  new evi dence.   However ,  
t he pl ai n l anguage of  t he st at ut e al l ows f or  such an oppor t uni t y 
onl y af t er  t he t axpayer  over comes t he subst ant i al  bur den of  
demonst r at i ng t he i ncor r ect ness of  t he Boar d of  Revi ew' s  
deci s i on and,  even t hen,  does so onl y at  t he di scr et i on of  t he 
c i r cui t  cour t  whi ch " may"  consi der  t he new evi dence.  
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cer t i or ar i  pr oceedi ng does not  cont ai n such a r i ght ,  t hi s woul d 

per  se qual i f y as s i gni f i cant l y di f f er ent  t r eat ment . 18  We agr ee 

t hat  such a di st i nct i on bet ween t he assessment  r evi ew pr ocesses 

woul d qual i f y as a s i gni f i cant  di f f er ence.   Ther ef or e,  whet her  

t he § 74. 37 de novo act i on cont ai ns a j ur y t r i al  r i ght  i s  

r el evant  i n det er mi ni ng whet her  t he de novo act i on and enhanced 

cer t i or ar i  pr oceedi ng ar e s i gni f i cant l y di f f er ent .  

¶49 The par t i es di sagr ee as t o whet her  de novo act i ons 

br ought  pur suant  t o Wi s.  St at .  § 74. 37 cont ai n a j ur y t r i al  

r i ght .   We hol d t hey do not .   I n Vi l l age Food & Li quor  Mar t ,  216 

Wi s.  2d 189,  ¶11,  we hel d t hat :  

[ A]  par t y has a const i t ut i onal  r i ght  t o have a 
st at ut or y c l ai m t r i ed t o a j ur y when:  ( 1)  t he cause of  
act i on cr eat ed by t he st at ut e exi st ed,  was known,  or  
was r ecogni zed at  common l aw at  t he t i me of  t he 
adopt i on of  t he Wi sconsi n Const i t ut i on i n 1848 and ( 2)  
t he act i on was r egar ded at  l aw i n 1848.  

I d.   Met r opol i t an Associ at es ar gues t hat  t he moder n § 74. 37 de 

novo excessi ve assessment  c l ai m i s a count er par t  t o t he common 

l aw cl ai m f or  " money had and r ecei ved"  whi ch exi st ed i n 1848.   

Mi l waukee ar gues t hat  t he c l ai m f or  money had and r ecei ved 

i ncl uded onl y i l l egal  assessment  c l ai ms and not  excessi ve 

assessment  c l ai ms.  

¶50 We concl ude t hat  an act i on f or  money had and r ecei ved 

i n an excessi ve val uat i on case was not  r ecogni zed at  common l aw 

                                                 
18 The par t i es agr ee t hat  enhanced cer t i or ar i  pr oceedi ngs do not  
cont ai n a j ur y t r i al  r i ght .   We al so agr ee.   These pr oceedi ngs 
ar e di r ect l y cor r el at ed t o t he common l aw wr i t  of  cer t i or ar i  
whi ch was not  an act i on f or  whi ch a j ur y woul d have been 
avai l abl e at  common l aw.   See Mi l waukee I r on Co.  v.  Schubel ,  29 
Wi s.  2d 444,  450- 52 ( 1872) .  
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i n 1848 and t her ef or e onl y r each t he f i r st  st ep i n t he Vi l l age 

Food anal ysi s.   I n appl y i ng t he f i r st  st ep of  t he Vi l l age Food 

t est ,  we l ook t o whet her  a § 74. 37 de novo act i on " i s 

essent i al l y  t he count er par t  of  a cause of  act i on exi st i ng i n 

1848 [ and whet her ]  t he t wo causes of  act i on .  .  .  shar e a 

s i mi l ar  pur pose. "   Har vot  v.  Sol o Cup Co. ,  2009 WI  85,  ¶72,  320 

Wi s.  2d 1,  768 N. W. 2d 176.  

¶51 Fi r st ,  we di scuss whet her  Mat heson v.  Town of  

Mazomani e,  20 Wi s.  201 ( * 191) ( 1865) ,  or  A. H.  St r ange Co.  v.  Ci t y 

of  Mer r i l l ,  134 Wi s.  514,  115 N. W. 2d 115 ( 1908) ,  poi nt s t o a 

common l aw count er par t  t o t he § 74. 37 de novo excessi ve 

assessment  act i on.   Second,  we di scuss whet her  t he assessment  

chal l enge pr ocess whi ch exi st ed i n pr e- st at ehood Wi sconsi n 

cont ai ned a j ur y t r i al  r i ght .   Thi r d,  we di scuss whet her  t he 

assessment  chal l enge pr ocess whi ch exi st ed i mmedi at el y af t er  

st at ehood cont ai ned a j ur y t r i al  r i ght .  

a.   No Common Law Act i on Exi st ed i n 1848 f or  Excessi ve 

Assessment  Cl ai ms   

¶52 Met r opol i t an Associ at es c i t es no case showi ng t hat  

act i ons f or  an excessi ve assessment  exi st ed i n our  pr e- 1848 

common l aw.   Met r opol i t an Associ at es er r oneousl y r el i es on 

Mat heson v.  Town of  Mazomani e,  20 Wi s.  201 ( * 191) ( 1865)  t o 

suppor t  i t s  ar gument  t hat  t he common l aw act i on f or  money had 

and r ecei ved i ncl uded excessi ve assessment  c l ai ms.   I n t hat  

case,  t he t axpayer  ( “ Mat heson” )  sel f - r epor t ed and ver i f i ed by 

oat h t he val ue of  hi s per sonal  pr oper t y t o be $1, 000.   I d.  at  

201 ( * 191) .   The assessor  t hen added $5, 000 t o t he val ue of  



No.  2009AP524   

 

27 
 

Mat heson' s nonenumer at ed ar t i c l es of  per sonal  pr oper t y,  f or  a 

t ot al  assessed val ue of  $6, 000.   I d.   We hel d t hat  af t er  

Mat heson had ver i f i ed t he val ue of  hi s nonenumer at ed pr oper t y by 

oat h,  nei t her  t he assessor ,  t own cl er k,  or  boar d of  super vi sor s 

had t he st at ut or y power  t o i ncr ease t he val uat i on.   Accor di ngl y,  

we concl uded t hat  t he $5, 000 addi t i on was " unl awf ul  and voi d"  

agai nst  Mat heson.   I d.  at  204 ( * 194) .  

¶53 Mat heson i s not  an excessi ve assessment  case.   The 

" unl awf ul  and voi d"  l anguage f r om Mat heson shows t hat  t he 

assessor  di d not  mer el y over val ue pr oper t y whi ch t he assessor  

had t he l awf ul  power  t o t ax.   Thi s " unl awf ul  and voi d"  l anguage 

i nst ead r eveal s t hat  t he assessor  di d not  have t he power  t o 

assess t he nonenumer at ed ar t i c l es agai nst  Mat heson.   A c l ear  

count er par t  t o t he common l aw Mat heson cl ai m woul d be a moder n 

Wi s.  St at .  § 74. 35 act i on t o r ecover  an " unl awf ul  t ax"  and not  a 

Wi s.  St at .  § 74. 37 excessi ve assessment  act i on.   Moder n 

excessi ve assessment  cases under  § 74. 37 do not  concer n t he 

power  of  t he assessor  t o assess a cer t ai n pr oper t y ( i . e.  t he 

" l awf ul ness"  of  t he t ax) .   Rat her ,  moder n excessi ve assessment  

cases concer n t he pr oper  appl i cat i on of  assessment  pr i nci pl es t o 

pr oper t y whi ch can l awf ul l y be subj ect  t o t ax.  

¶54 Met r opol i t an Associ at es f ur t her  r el i es on our  hol di ng 

i n A. H.  St r ange Co.  v.  Ci t y of  Mer r i l l ,  134 Wi s.  514,  518,  115 

N. W.  115 ( 1908) ,  t hat :  

I ndependent l y of  t he st at ut e,  i f  one pays a t ax 
i nvol unt ar i l y ,  .  .  .  he may sue t o r ecover  back t he 
t ax.   I t  wi l l  be obser ved t hat  an act i on based on 
i nvol unt ar y payment  of  an i l l egal  t ax was hel d t o be 
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mai nt ai nabl e i n t hi s st at e bef or e t he passage of  t he 
l aw of  1870 .  .  .  .  

Met r opol i t an Associ at es ar gues t hat  s i nce pr oper t y t axes ar e 

i nvol unt ar i l y  pai d,  t hey f al l  under  t he common l aw act i on 

descr i bed i n A. H.  St r ange.   Met r opol i t an Associ at es,  however ,  

i gnor es t he l anguage i n A. H.  St r ange whi ch expr essl y l i mi t s t he 

common l aw act i on descr i bed t her ei n t o one i nvol v i ng an " i l l egal  

t ax. "   I d.   Agai n,  t hi s i mpl i cat es a § 74. 35 unl awf ul  t ax c l ai m 

and not  t he § 74. 37 excessi ve assessment  c l ai m.   Accor di ngl y,  

case l aw evi dences no common l aw act i on exi st i ng i n 1848 f or  an 

excessi ve assessment  c l ai m.  

b.   The Pr ocedur e f or  Chal l engi ng Assessment s Whi ch Exi st ed i n 

Wi sconsi n Bef or e 1848 Di d Not  Cont ai n a Jur y Tr i al  Ri ght  

¶55 The st at ut or y pr ocesses f or  assessment  chal l enges 

whi ch exi st ed i n t he decade pr i or  t o st at ehood show t hat  i n t hi s  

per i od,  excessi ve assessment  cases wer e not  t r i ed t o j ur i es. 19  

The 1839 St at ut es of  t he Ter r i t or y of  Wi sconsi n r equi r ed t hat :   

[ S] houl d any per son f eel  aggr i eved by t he val ue whi ch 
may be af f i xed upon hi s l and by t he assessor ,  or  by 
t he val ue at  whi ch t he appr ai ser s est i mat ed hi s  t own 
l ot ,  he may pr oduce evi dence bef or e t he boar d of  
commi ssi oner s,  and i f  t hey t hi nk t he val ue t oo hi gh or  
t oo l ow,  t hey shal l  or der  t he c l er k t o al t er  i t  
accor di ngl y.  

                                                 
19 Thi s 1838- 48 per i od i s cr i t i cal  t o our  anal ysi s because 

t he Vi l l age Food t est  r equi r es t hat  we exami ne whet her  t he cause 
of  act i on cr eat ed by Wi s.  St at .  § 74. 37 " was known,  or  was 
r ecogni zed at  common l aw at  t he t i me of  t he adopt i on of  t he 
Wi sconsi n Const i t ut i on i n 1848. "   Vi l l age Food,  216 Wi s.  2d 189,  
¶11.  
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Wi s.  Ter r .  St at .  p.  45 § 5 ( 1839) .   As t hi s  st at ut e i l l ust r at es,  

pr i or  t o st at ehood,  count y commi ssi oner s ser ved as t he pr ecur sor  

t o t he moder n Boar d of  Revi ew.   Thi s r evi ew conduct ed by count y 

commi ssi oner s was not  a j ur y t r i al  but  r at her  i s mor e compar abl e 

t o an admi ni st r at i ve hear i ng bef or e a publ i c agency.  

¶56 The 1839 st at ut es al so pr ovi ded a mechani sm f or  r evi ew 

of  t he count y boar d of  commi ssi oner s '  deci s i on i n t he di st r i ct  

cour t :  

Fr om al l  t he deci s i ons of  t he sever al  boar ds of  
commi ssi oner [ s]  t her e shal l  be al l owed an appeal  t o 
t he di st r i ct  cour t ,  by any per son or  per sons 
aggr i eved,  and t he per son or  per sons appeal i ng shal l  
t ake t he same wi t hi n t hi r t y days af t er  such deci s i on,  
by gi v i ng bond wi t h secur i t y,  t o t he accept ance of  t he 
c l er k of  sai d boar d,  condi t i oned f or  t he f ai t hf ul  
pr osecut i on of  such appeal ,  and t he payment  of  cost s,  
i f  t he same shal l  be adj udged by t he sai d cour t  t o be 
pai d by such appel l ant ;  and t he cl er k shal l  r ecor d 
such appeal ,  wi t h t he cases pendi ng i n t he di st r i ct  
cour t ,  wi t hi n t went y days af t er  t he t aki ng of  such 
appeal .  

Wi s.  Ter r .  St at .  p.  106 § 18 ( 1839) .   The f act  t hat  such an 

appeal  woul d be hear d by a j udge and not  a j ur y pr ovi des suppor t  

f or  our  concl usi on t hat  t he pr ocedur e f or  pr osecut i ng an 

excessi ve assessment  has never  i ncl uded t he r i ght  t o a j ur y 

t r i al .   Wi s.  Ter r .  St at .  p.  196 § 6 ( 1839) .  

c.   The Pr ocedur e f or  Chal l engi ng Assessment s Whi ch Exi st ed 

I mmedi at el y Af t er  St at ehood Di d Not  Cont ai n a Jur y Tr i al  Ri ght  

¶57 Dur i ng t he decade af t er  st at ehood,  f r om 1848 unt i l  

1858,  Wi sconsi n al l owed pr oper t y owner s t o make an af f i davi t  as 

t o t he val ue of  t hei r  pr oper t y.   Wi s.  St at .  t i t .  5,  ch.  15,  § 26 

( 1849) .   The assessor  was r equi r ed t o accept  t he val ue 
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det er mi ned by t he t axpayer ' s af f i davi t .   I d.   Because of  t hi s 

af f i davi t  pr ocess,  t axpayer s had no r eason t o chal l enge 

assessment s——t he t axpayer s t hemsel ves val ued t he pr oper t y.   

Si mpl y put ,  t her e was no need f or  j ur i es i n such mat t er s,  whi ch 

i s l i kel y why none wer e pr ovi ded f or  by st at ut e.   

¶58 Because t axpayer s had no r i ght  t o t r y excessi ve 

assessment  c l ai ms t o j ur i es ei t her  i mmedi at el y bef or e or  af t er  

st at ehood,  i t  woul d be i ncompat i bl e wi t h bot h Wi sconsi n' s 

hi st or y and t he Vi l l age Food t est  t o hol d t hat  t he moder n 

§ 74. 37 de novo excessi ve assessment  c l ai m cont ai ned a j ur y 

t r i al  r i ght .  

 ¶59 Al t hough we f i nd t hat  nei t her  an enhanced cer t i or ar i  

pr oceedi ng nor  a de novo act i on cont ai ns a j ur y t r i al  r i ght ,  we 

nonet hel ess hol d t hat  Act  86 t r eat s t axpayer s i n opt  out  

muni ci pal i t i es s i gni f i cant l y di f f er ent  f r om al l  ot her  t axpayer s.   

We must  t her ef or e,  unl i ke t he cour t  of  appeal s,  r each t he t hi r d 

st ep of  Met r opol i t an Associ at es'  equal  pr ot ect i on chal l enge——

whet her  t her e i s a r at i onal  basi s f or  t hi s s i gni f i cant l y 

di f f er ent  t r eat ment .   Nanki n,  245 Wi s.  2d 86,  ¶15.  

C.   No Rat i onal  Basi s Exi st s f or  t he Si gni f i cant l y Di f f er ent  

Tr eat ment  of  Taxpayer s i n Opt  Out  Muni ci pal i t i es 

¶60 Havi ng concl uded t hat  Act  86 t r eat s t axpayer s i n opt  

out  muni ci pal i t i es s i gni f i cant l y di f f er ent  f r om al l  ot her  
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t axpayer s,  we next  consi der  whet her  t hi s s i gni f i cant l y di f f er ent  

t r eat ment  has a r at i onal  basi s. 20 

¶61 A st at ut e v i ol at es equal  pr ot ect i on onl y when " t he 

l egi s l at ur e has made an i r r at i onal  or  ar bi t r ar y c l assi f i cat i on,  

one t hat  has no r easonabl e pur pose or  r el at i onshi p t o t he f act s 

or  a pr oper  st at e pol i cy. "   Mi l waukee Br ewer s v.  Wi sconsi n Dep' t  

of  Heal t h & Soc.  Ser vs. ,  130 Wi s.  2d 79,  99,  387 N. W. 2d 254 

( 1986) .   Any doubt s must  be r esol ved i n f avor  of  t he 

r easonabl eness of  t he c l assi f i cat i on.   St at e v.  Hezzi e R. ,  219 

Wi s.  2d 848,  894,  580 N. W. 2d 660 ( 1990) .  

¶62 " ' The f act  [ t hat ]  a st at ut or y c l assi f i cat i on r esul t s 

i n some i nequi t y  .  .  .  does not  pr ovi de suf f i c i ent  gr ounds f or  

i nval i dat i ng a l egi s l at i ve enact ment . ' "   I d.  at  893- 94.  ( quot i ng 

St at e v.  McManus,  152 Wi s.  2d 113,  131,  447 N. W. 2d 654 ( 1989) ) .   

I ndeed,  " ' [ e] qual  pr ot ect i on does not  deny a st at e t he power  t o 

t r eat  per sons wi t hi n i t s j ur i sdi ct i on di f f er ent l y .  .  .  . ' "   I d.  

at  893.   However ,  " [ t ] he basi c t est  i s  not  whet her  some 

i nequal i t y r esul t s f r om t he cl assi f i cat i on but  whet her  t her e 

                                                 
20 Usual l y,  t hi s cour t  wi l l  uphol d a st at ut e under  equal  

pr ot ect i on pr i nci pl es i f  we f i nd t hat  a r at i onal  basi s suppor t s  
t he l egi s l at i ve c l assi f i cat i on.   Ai scher  ex r el .  LaBar ge v.  Wi s.  
Pat i ent s Compensat i on Fund,  237 Wi s.  2d 99,  127,  613 N. W. 2d 849 
( 2000) .   We engage i n st r i ct  scr ut i ny anal ysi s onl y when a 
st at ut e i mpi nges on a " f undament al  r i ght "  or  cr eat es a 
c l assi f i cat i on t hat  " oper at es t o t he pecul i ar  di sadvant age of  a 
suspect  c l ass. "   Cast el l ani  v.  Bai l ey,  218 Wi s.  2d 261,  261- 62,  
578 N. W. 2d 166 ( 1998) .   I n t he pr esent  case,  because no suspect  
c l ass or  f undament al  i nt er est  i s  i nvol ved,  we wi l l  sust ai n t he 
c l assi f i cat i on i f  any r at i onal  basi s exi st s  t o suppor t  i t .   
Mi l waukee Br ewer s v.  Wi sconsi n Dep' t  of  Heal t h & Soc.  Ser vs. ,  
130 Wi s.  2d 79,  98,  387 N. W. 2d 254 ( 1986) .  
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exi st s a r at i onal  basi s t o j ust i f y t he i nequal i t y of  t he 

c l assi f i cat i on. "   Mi l waukee Br ewer s,  130 Wi s.  2d at  99.   I n 

det er mi ni ng whet her  a r at i onal  basi s exi st s,  we l ook f i r st  t o 

det er mi ne whet her  t he l egi s l at ur e ar t i cul at ed a r at i onal e f or  

i t s  det er mi nat i on.   I d.  at  99- 101.   I f  we cannot  i dent i f y any 

such ar t i cul at ed r at i onal e,  i t  i s  t he cour t ’ s obl i gat i on t o 

const r uct  one.   I d.  at  101.  

¶63 The cl assi f i cat i on cr eat ed by Act  86 i s based on 

whet her  or  not  a muni ci pal i t y has enact ed an or di nance opt i ng 

out  of  de novo r evi ew.   Af t er  r evi ewi ng Act  86' s l egi s l at i ve 

hi st or y,  we not e t hat  t he l egi s l at ur e di d not  ar t i cul at e any 

r at i onal e f or  cr eat i ng t hi s di st i nct  c l ass of  opt  out  t axpayer s.   

Ther ef or e,  we ar e obl i gat ed t o const r uct  a r at i onal e i f  at  al l  

possi bl e.   Nanki n,  245 Wi s.  2d 86,  ¶37.  

¶64 Under  our  case l aw,  a st at ut e must  meet  f i ve cr i t er i a 

i n or der  t o have a r at i onal  basi s:  

( 1)  Al l  c l assi f i cat i on[ s]  must  be based upon 
subst ant i al  di st i nct i ons whi ch make one cl ass r eal l y 
di f f er ent  f r om anot her ;   

( 2)  The cl assi f i cat i on adopt ed must  be ger mane t o t he 
pur pose of  t he l aw;   

( 3)  The cl assi f i cat i on must  not  be based upon 
exi st i ng c i r cumst ances onl y.   [ I t  must  not  be so 
const i t ut ed as t o pr ecl ude addi t i on t o t he number s 
i ncl uded wi t hi n t he c l ass] ;   

( 4)  To what ever  c l ass a l aw may appl y,  i t  must  appl y  
equal l y t o each member  t her eof ;   

( 5)  The char act er i st i cs of  each cl ass shoul d be so 
f ar  di f f er ent  f r om t hose of  ot her  c l asses as t o 
r easonabl y suggest  at  l east  t he pr opr i et y,  havi ng 
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r egar d t o t he publ i c good,  of  subst ant i al l y  di f f er ent  
l egi s l at i on.  

Nanki n,  245 Wi s.  2d 86,  ¶39 ( c i t i ng Ai cher ,  2000 WI  98,  ¶ 

58,  237 Wi s.  2d 99,  613 N. W. 2d 849) ( al t er at i ons i n or i gi nal ) .   

Under  t hi s t est ,  Act  86 f ai l s t o sat i sf y t he f i r st ,  second,  and 

f i f t h cr i t er i a.  

¶65 To over come t he f i r st  pr ong of  t he r at i onal  basi s 

t est ,  Mi l waukee must  show t hat  " subst ant i al  di st i nct i ons"  exi st  

bet ween t axpayer s l i v i ng i n opt  out  muni ci pal i t i es and t axpayer s 

l i v i ng i n al l  ot her  muni ci pal i t i es.  

¶66 Mi l waukee ar gues t hat  t he enhanced Boar d of  Revi ew 

r i ght s and enhanced cer t i or ar i  pr ocedur e gi ven t o t axpayer s i n 

opt  out  muni ci pal i t i es cr eat e subst ant i al  di st i nct i ons bet ween 

t he cl asses suf f i c i ent  t o make t axpayer s i n opt  out  

muni ci pal i t i es " r eal l y di f f er ent "  f r om t axpayer s i n al l  ot her  

muni ci pal i t i es.   Nanki n,  245 Wi s.  2d 86,  ¶39.   Met r opol i t an 

Associ at es ar gues t hat  Mi l waukee onl y c i t es di st i nct i ons i n t he 

t r eat ment  of  t he t axpayer s and does not  c i t e t o any di st i nct i ons 

bet ween t he char act er i st i cs of  t he t axpayer s i n t he t wo cl asses.  

¶67 I n Nanki n we hel d t hat  " [ t ] her e i s not hi ng i nher ent  

about  popul ous count i es t o j ust i f y t he c l assi f i cat i on i n t he 

st at ut e t hat  r est r i ct s t he manner  i n whi ch owner s of  pr oper t y 

l ocat ed i n such count i es may chal l enge t hei r  assessment s. "   

Nanki n,  245 Wi s.  2d 86,  ¶41.   We al so hel d t hat :  

Ther e i s no r eason why an owner  of  pr oper t y l ocat ed i n 
t he Vi l l age of  Shor ewood i n Mi l waukee Count y shoul d be 
t r eat ed di f f er ent l y t han an owner  of  pr oper t y  i n t he 
Vi l l age of  Amher st  i n Por t age Count y wi t h r espect  t o 
chal l engi ng t hei r  pr oper t y assessment s.  



No.  2009AP524   

 

34 
 

I d.  

¶68 I n t hi s case——t o echo Nanki n' s hol di ng——we see not hi ng 

i nher ent l y di f f er ent  about  t axpayer s i n opt  out  muni ci pal i t i es 

t hat  woul d j ust i f y r est r i ct i ng t he manner  i n whi ch t axpayer s 

l ocat ed i n t hose muni ci pal i t i es may chal l enge t hei r  assessment s.   

See I d. ,  ¶41.   Taxpayer s i n opt  out  muni ci pal i t i es ar e no 

di f f er ent  f r om t axpayer s i n al l  ot her  muni ci pal i t i es,  except  f or  

t he di f f er ent  r i ght s avai l abl e t o t axpayer s i n opt  out  

muni ci pal i t i es at  t he Boar d of  Revi ew and ci r cui t  cour t  r evi ew 

st ages.   We see no r eason why Act  86 al l ows opt  out  

muni ci pal i t i es t o deny t hei r  t axpayer s t he abi l i t y  t o " f ul l y  

cont est  t hei r  case i n a cour t  t r i al , "  whi l e t axpayer s i n al l  

ot her  muni ci pal i t i es may st i l l  f ul l y  cont est  t hei r  case i n a de 

novo pr oceedi ng. 21  I d. ,  ¶24.  

¶69 Mi l waukee advances no char act er i st i c of  t axpayer s i n 

opt  out  count i es t hat  makes such t axpayer s r eal l y di f f er ent  f r om 

al l  ot her  t axpayer s.   Thus,  i t  f ai l s  t o est abl i sh t he f i r st  

pr ong of  t he r at i onal  basi s t est .  

¶70 Under  t he second pr ong of  t he r at i onal  basi s t est ,  we 

exami ne whet her  t he c l assi f i cat i on adopt ed i s  ger mane t o t he 

                                                 
21 Mi l waukee advances t wo ar gument s i n t he pr esent  case t hat  

ar e necessar i l y  i nconsi st ent  wi t h each ot her .   On t he one hand,  
Mi l waukee deni es t hat  Act  86 t r eat s t axpayer s i n opt  out  
muni ci pal i t i es s i gni f i cant l y di f f er ent  t han t axpayer s i n al l  
ot her  muni ci pal i t i es.   On t he ot her  hand——f or  t he pur poses of  
i t s  r at i onal  basi s ar gument ——Mi l waukee ar gues t hat  t he 
di f f er ences i n t he t r eat ment  bet ween t hese t wo cl asses 
const i t ut e " subst ant i al  di st i nct i ons"  whi ch make opt  out  
t axpayer s " r eal l y di f f er ent "  f r om al l  ot her  t axpayer s.   The 
i l l ogi c of  t hi s posi t i on i s sel f - evi dent .  
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pur pose of  t he l aw.   Mi l waukee ar gues——si mi l ar l y t o t he 

ar gument s we f ound unper suasi ve i n Nanki n——t hat  t he pur pose of  

Act  86’ s opt  out  r evi ew i s t o pr omot e ear l y set t l ement ,  pr ovi de 

t axpayer s access t o a f ast er  r evi ew,  and pr ov i de t axpayer s a 

cheaper  r evi ew.   See Nanki n,  245 Wi s.  2d 86,  ¶37.   Mi l waukee 

ar gues t hat  cr eat i ng t he c l ass of  opt  out  t axpayer s i s ger mane 

t o t hese pur poses.   We ar e not  per suaded.  

¶71 Judi c i al  ef f i c i ency i s a concer n t hat  al l  cour t s 

shar e,  i r r espect i ve of  muni ci pal  l ocat i on.   See i d. ,  ¶¶38,  43-

44.   I t  i s  i r r at i onal  f or  t he l egi s l at ur e t o al l ow opt  out  

muni ci pal i t i es t o ar bi t r ar i l y  depr i ve t hei r  c i t i zens of  de novo 

r evi ew based on what ever  cr i t er i a t he muni ci pal i t y chooses t o 

consi der .   Act  86 does not  bi nd a muni ci pal i t y t o f i r st  consi der  

whet her  opt i ng out  of  de novo r evi ew woul d be a mor e ef f i c i ent  

pr ocess f or  t hat  muni ci pal i t y and i t s t axpayer s.   A muni ci pal i t y 

f ol l owi ng Act  86 may,  f or  what ever  r eason i t  chooses——whet her  

al i gned wi t h t he l egi s l at ur e’ s s t at ed obj ect i ves or  not ——opt  out  

of  de novo r evi ew.  

¶72 Mi l waukee ar gues t hat  t he assessment  r evi ew under  Act  

86 i s a " f ast er ,  mor e ef f i c i ent ,  mor e cost - ef f ect i ve"  pr ocedur e 

t han t he t r adi t i onal  Boar d of  Revi ew and ci r cui t  cour t  r evi ew 

pr ocedur e.   I f  t hi s i s t r ue,  t her e appear s t o be no r eason why 

t he l egi s l at ur e woul d not  s i mpl y r epeal  t he § 74. 37 de novo 

r evi ew st at ut e and i nst ead r equi r e t he Act  86 r evi ew pr ocedur e 

be f ol l owed i n al l  muni ci pal i t i es.   However ,  t he l egi s l at ur e di d 

not  do t hi s.   I nst ead,  t he c l assi f i cat i on cr eat ed by t he 

l egi s l at ur e under  Act  86 del egat es t he deci s i on of  whet her  t o 
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pass an or di nance adopt i ng t he assessment  r evi ew pr ocedur e under  

Act  86 t o each i ndi v i dual  muni ci pal i t y i n Wi sconsi n.   The 

obj ect i ves of  Act  86 ar gued by Mi l waukee i n t he pr esent  case,  

whi ch ar e essent i al l y  t o cr eat e a mor e ef f i c i ent  assessment  

r evi ew pr ocedur e f or  muni ci pal i t i es,  have no r el at i on t o t he 

c l assi f i cat i on cr eat ed by Act  86,  whi ch s i mpl y  del egat es t he 

choi ce of  whet her  t o i mpl ement  Act  86’ s st r eaml i ned assessment  

r evi ew pr ocedur e t o each i ndi v i dual  muni ci pal i t y.   To be ger mane 

t o t he pur poses of  Act  86,  t he c l assi f i cat i on cr eat ed by Act  86 

woul d need t o,  i n some way,  al i gn t o t he l egi s l at ur e’ s 

obj ect i ves i n enact i ng Act  86.     Mi l waukee f ai l s t o expl ai n,  

and we ar e unabl e t o di scer n,  how t he cl assi f i cat i on of  opt  out  

t axpayer s i s ger mane t o t he pur poses of  Act  86.   Ther ef or e,  we 

concl ude t hat  Mi l waukee f ai l s t o sat i sf y t he second pr ong of  t he 

r at i onal  basi s t est .  

¶73 Fi nal l y,  under  t he f i f t h pr ong of  t he r at i onal  basi s 

t est ,  we " exami ne whet her  t he char act er i st i cs of  each cl ass ar e 

so f ar  di f f er ent  as t o r easonabl y suggest  t he pr opr i et y,  as t o 

t he publ i c good,  of  subst ant i al l y  di f f er ent  l egi s l at i on. "   

Nanki n,  245 Wi s.  2d 86,  ¶43.   Her e,  as not ed above,  Mi l waukee 

pr esent s no char act er i st i c of  t axpayer s r esi di ng i n opt  out  

muni ci pal i t i es——and we ar e unabl e t o di scer n one——t hat  i s 

di f f er ent  t han t he char act er i st i cs of  al l  ot her  t axpayer s.   

Si nce t he char act er i st i cs of  t hese t axpayer s ar e i dent i cal ,  t hey 

cannot  " r easonabl y suggest  t he pr opr i et y  .  .  .  of  subst ant i al l y  

di f f er ent  l egi s l at i on. "   Thus,  Mi l waukee al so f ai l s  t o sat i sf y  

t he f i f t h cr i t er i a of  t he r at i onal  basi s t est .  
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¶74 I n sum,  Act  86 f ai l s t o sat i sf y t he f i r st ,  second,  and 

f i f t h cr i t er i a of  t he r at i onal  basi s t est .   We t her ef or e hol d 

t hat  Act  86' s i r r at i onal  deni al  of  de novo r evi ew t o a di st i nct  

c l ass of  c i t i zens vi ol at es t he equal  pr ot ect i on pr ovi s i ons of  

t he Wi sconsi n and t he Uni t ed St at es Const i t ut i ons.  

D.  Act  86' s Sever abi l i t y  

¶75 Because we have concl uded t hat  t he pr ovi s i ons of  Act  

86 whi ch al l ow muni ci pal i t i es t o deny t hei r  c i t i zens access t o 

§ 74. 37 de novo r evi ew vi ol at e equal  pr ot ect i on,  we must  now 

det er mi ne whet her  t he unconst i t ut i onal  pr ovi s i ons may be sever ed 

f r om Act  86' s r emai ni ng pr ovi s i ons.  

¶76 Wi sconsi n St at .  § 990. 001( 11)  pr ovi des t hat  " [ i ] f  any 

pr ovi s i on of  t he st at ut es or  of  a sessi on l aw i s 

i nval i d .  .  .  such i nval i di t y shal l  not  af f ect  ot her  pr ovi s i ons 

or  appl i cat i ons whi ch can be gi ven ef f ect  wi t hout  t he i nval i d 

pr ovi s i on or  appl i cat i on. "   We have l ong hel d t hat  " t he 

pr esumpt i on i s i n f avor  of  sever abi l i t y . "   Nanki n,  ¶49 ( quot i ng 

St at e v.  Janssen,  219 Wi s.  2d 362,  ¶37,  580 N. W. 2d 260 ( 1998) ) .    

" Unl ess i t  i s  evi dent  t hat  t he l egi s l at ur e woul d not  have 

enact ed t hose pr ovi s i ons whi ch ar e wi t hi n i t s power ,  

i ndependent l y of  t hat  whi ch i s not ,  t he i nval i d par t  may be 

dr opped i f  what  i s l ef t  i s  f ul l y  oper at i ve as a l aw. "   I d.  

¶77 The l egi s l at ur e has expr essed no i nt ent  i n Act  86 t hat  

i s cont r ar y t o t he gener al  pr esumpt i on of  sever abi l i t y .   

Fur t her ,  t he r emai ni ng sect i ons of  Wi s.  St at .  §§ 70. 47,  73. 03,  

and 74. 37 r emai n f ul l y  oper at i ve as a l aw when t he modi f i cat i ons 

f r om Act  86 whi ch cr eat e t he enhanced Boar d of  Revi ew pr ocedur e 
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and t he enhanced cer t i or ar i  pr ocedur e ar e sever ed.   As a r esul t ,  

we hol d t hat  t he pr ovi s i ons of  Act  86 whi ch cr eat e t he enhanced 

Boar d of  Revi ew pr ocedur e and t he enhanced cer t i or ar i  pr ocedur e 

ar e sever abl e.  

¶78 The ci r cui t  cour t  sever ed onl y t he speci f i c  

subsect i ons of  § 74. 37 t hat  r est r i ct  t axpayer s i n opt  out  

muni ci pal i t i es f r om seeki ng de novo r evi ew. 22  The st at ut es 

cr eat i ng t he enhanced Boar d of  Revi ew and enhanced cer t i or ar i  

pr ocedur es wer e not  af f ect ed by t he c i r cui t  cour t  or der .  

¶79 As a r esul t ,  under  t he ci r cui t  cour t ' s  or der ,  

t axpayer s i n opt  out  muni ci pal i t i es woul d have access t o t hr ee 

separ at e assessment  r evi ew pr ocedur es:  t he enhanced Boar d of  

Revi ew pr ocedur e,  enhanced cer t i or ar i  pr ocedur e,  and de novo 

r evi ew.   By cont r ast ,  under  t he c i r cui t  cour t ' s  or der ,  t axpayer s 

i n al l  ot her  muni ci pal i t i es woul d have access t o t r adi t i onal  

cer t i or ar i  r evi ew and de novo r evi ew.   I n enact i ng Act  86,  t he 

l egi s l at ur e c l ear l y di d not  i nt end t o cr eat e a s i t uat i on wher e 

enhanced boar d of  r evi ew and enhanced cer t i or ar i  pr ocedur es 

woul d be avai l abl e i n a muni ci pal i t y wher e de novo r evi ew was 

al so avai l abl e.   Ther ef or e,  we concl ude t hat  al l  of  Act  86’ s 

                                                 
22 The speci f i c  subsect i ons of  § 74. 37 t hat  wer e sever ed by 

t he c i r cui t  cour t  wer e § 74. 37( 4) ( c)  as amended by Act  86 and § 
74. 37( 4) ( d)  as cr eat ed by Act  86.    



No.  2009AP524   

 

39 
 

modi f i cat i ons t o Wi s.  St at .  §§ 70. 47,  73. 03,  and 74. 37 ar e 

unconst i t ut i onal . 23 

¶80 I t  i s  i mpor t ant  t o not e t hat  our  hol di ng t oday s i mpl y 

r et ur ns t he Boar d of  Revi ew pr ocedur es i n al l  count i es t o t he 

pr ocedur es whi ch exi st ed bef or e Act  86 was appr oved.   I t  al so 

r et ur ns t he pr ocedur e f or  chal l engi ng Boar d of  Revi ew assessment  

det er mi nat i ons t o t he pr ocedur e whi ch exi st ed bef or e Act  86 was 

appr oved——al l owi ng al l  t axpayer s t he choi ce bet ween t r adi t i onal  

cer t i or ar i  r evi ew and de novo r evi ew.  

I V.  CONCLUSI ON 

¶81 We concl ude t hat  t he t r eat ment  t axpayer s i n opt  out  

muni ci pal i t i es r ecei ve under  Act  86 i t  s i gni f i cant l y di f f er ent  

t han t he t r eat ment  al l  ot her  t axpayer s r ecei ve,  and we concl ude 

t hat  t hi s di f f er ence i n t r eat ment  l acks a r at i onal  basi s.   

Accor di ngl y,  we r ever se t he cour t  of  appeal s and hol d t hat  al l  

of  Act  86’ s modi f i cat i ons t o Wi s.  St at .  §§ 70. 47,  73. 03,  and 

74. 37 ar e unconst i t ut i onal .  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  

                                                 
23 One except i on exi st s.   Sect i on 10 of  Act  86 modi f i es t he 

manner  i n whi ch i nt er est  i s  cal cul at ed under  § 74. 37.   Thi s 
sect i on appl i es t o al l  t axpayer s seeki ng de novo r evi ew and 
t her ef or e i s not  i mpl i cat ed by our  equal  pr ot ect i on anal ysi s.   
Fur t her ,  i t  i s  evi dent  t he l egi s l at ur e woul d have enact ed t hi s 
i nt er est  r at e pr ovi s i on i ndependent l y of  t he pr ovi s i ons we ar e 
i nval i dat i ng t oday.   Ther ef or e,  we do not  sever  § 74. 37( 5)  as 
modi f i ed by Sect i on 10 of  Act  86.  
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¶82 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  I  agr ee 

wi t h t he unani mous deci s i on of  t he cour t  of  appeal s r ever si ng 

t he or der  of  t he c i r cui t  cour t  and hol di ng t hat  2007 Wi s.  Act  86 

i s const i t ut i onal .   I  agr ee wi t h t he cour t  of  appeal s t hat  i n 

enact i ng 2007 Wi s.  Act  86 t he l egi s l at ur e sought  t o,  and 

ef f ect i vel y di d,  addr ess t he equal  pr ot ect i on def i c i enci es 

i dent i f i ed i n Nanki n v.  Vi l l age of  Shor ewood,  2001 WI  92,  245 

Wi s.  2d 86,  630 N. W. 2d 141.  

¶83 As a r esul t  of  2007 Wi s.  Act  86,  a t axat i on di st r i ct  

may det er mi ne t he pr ocedur e a t axpayer  may use t o chal l enge an 

assessment .   The t axat i on di st r i ct  may adher e t o Wi s.  St at .  

§ 74. 37( 3) ( d) ,  al l owi ng a t axpayer  t o pay t he assessment  and 

commence an act i on i n c i r cui t  cour t  t o r ecover  t he amount  of  a 

c l ai m not  al l owed.   Or  a t axat i on di st r i ct  may " opt  i n"  t o Wi s.  

St at .  § 74. 37( 4) ( c) ,  ( 4) ( d) ,  al l owi ng a t axpayer  t o get  

addi t i onal  r i ght s bef or e t he Boar d of  Revi ew and a br oad r i ght  

t o be hear d i n cour t  f ol l owi ng an adver se deci s i on by a Boar d of  

Revi ew.         

¶84 Fi r st ,  l i ke t he cour t  of  appeal s ,  I  concl ude t hat  t he  

t r eat ment  of  t axpayer s i n " opt - i n"  t axat i on di st r i ct s under  2007 

Wi s.  Act  86 i s not  s i gni f i cant l y di f f er ent  f r om t he t r eat ment  of  

t axpayer s i n t axat i on di st r i ct s oper at i ng under  Wi s.  St at .  

§ 74. 37( 3) ( d) .   Second,  I  concl ude t hat  even i f  t he t r eat ment  of  

t axpayer s i n t he t wo di f f er ent  c l asses of  muni ci pal i t i es i s 

s i gni f i cant l y di f f er ent ,  a r at i onal  basi s exi s t s f or  enabl i ng 

t axi ng di st r i ct s t o det er mi ne whet her  t o enact  an or di nance t o 

" opt  i n"  under  2007 Wi s.  Act  86.   Thi r d,  I  concl ude t hat  t he 
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maj or i t y er r s i n i t s sever abi l i t y  anal ysi s.   I f  sect i ons 8 and 9 

of  2007 Wi s.  Act  86 ar e unconst i t ut i onal ,  t hey may be sever ed 

f r om t he r emai nder  of  2007 Wi s.  Act  86.   

I  

¶85 Li ke t he cour t  of  appeal s,  I  concl ude t hat  t he 

t r eat ment  of  t axpayer s i n opt - i n t axat i on di st r i ct s under  2007 

Wi s.  Act  86 i s not  s i gni f i cant l y di f f er ent  f r om t he t r eat ment  of  

t axpayer s i n t axat i on di st r i ct s oper at i ng under  Wi s.  St at .  

§ 74. 37( 3) ( d) . 1  Accor di ngl y,  2007 Wi s.  Act  86 i s not  

unconst i t ut i onal .  

¶86 2007 Wi s.  Act  86 addr essed t he concer ns t hi s  cour t  

el uci dat ed i n Nanki n.  

¶87 2007 Wi s.  Act  86 gi ves i ncr eased r i ght s t o t he 

t axpayer  bef or e t he Boar d of  Revi ew:  
 
•  Pr oper t y owner s can r equest  a 60- day per i od t o pr epar e 

f or  a hear i ng bef or e t he Boar d and may r equest  addi t i onal  
ext ensi ons f or  good cause.  

 
•  The par t i es ar e r equi r ed t o s i mul t aneousl y exchange al l  

r epor t s,  document s,  and exhi bi t s  t hat  wi l l  be pr esent ed 
at  t he hear i ng at  l east  10 days pr i or  t o t he Boar d 
hear i ng.  

 
•  The Boar d may,  and upon r equest  of  t he assessor  or  t he 

t axpayer  shal l ,  compel  t he at t endance of  wi t nesses f or  
t he hear i ng.   Fur t her ,  t he Boar d upon good cause may 
compel  t he at t endance of  wi t nesses f or  deposi t i ons.  

¶88 Mor eover ,  2007 Wi s.  Act  86 gi ves i ncr eased r i ght s t o 

t he t axpayer  i n j udi c i al  r evi ew of  t he Boar d of  Revi ew' s 

assessment .   The deci s i on of  t he Boar d of  Revi ew i s gr ant ed a 

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se not ed.  
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pr esumpt i on of  cor r ect ness,  but  " t hat  pr esumpt i on goes away i f  

' r ebut t ed by a suf f i c i ent  showi ng by t he [ t axpayer ]  t hat  t he 

val uat i on i s i ncor r ect .   I f  t he pr esumpt i on i s r ebut t ed,  t he 

cour t  shal l  det er mi ne t he assessment  wi t hout  def er ence t o t he 

boar d of  r evi ew and based on t he r ecor d bef or e t he boar d of  

r evi ew,  except  t hat  t he cour t  may consi der  evi dence t hat  was not  

avai l abl e at  t he t i me of  t he hear i ng bef or e t he boar d[ , ]  [ or ]  

t hat  t he boar d r ef used t o consi der ,  or  t hat  t he cour t  ot her wi se 

det er mi nes shoul d be consi der ed i n or der  t o det er mi ne t he 

cor r ect  assessment . ' " 2  

¶89 As t he cour t  of  appeal s expl ai ns,  t he c i r cui t  cour t  i s 

gi ven ext ensi ve l eeway i n j udi c i al  r evi ew under  2007 Wi s.  Act  

86,  consi st ent  wi t h a c i r cui t  cour t ' s  power s t o conduct  t r i al s. 3   

¶90 A pr esumpt i on pl ays a r ol e i n j udi c i al  r evi ew under  

2007 Wi s.  Act  86 and al so pl ays a r ol e i n j udi c i al  r evi ew under  

Wi s.  St at .  § 74. 37( 3) ( d) .   The c i r cui t  cour t  i n a § 74. 37( 3) ( d)  

act i on gi ves pr esumpt i ve wei ght  t o t he assessor ' s assessment .   

Ther ef or e,  under  2007 Wi s.  Act  86 or  under  § 74. 37( 3) ( d) ,  a 

t axpayer  bef or e t he c i r cui t  cour t  must  over come a pr esumpt i on,  

ei t her  t hat  t he boar d' s deci s i on i s pr esumpt i vel y cor r ect ,  or  

t hat  t he assessor ' s assessment  i s pr esumpt i vel y cor r ect .   I n 

s i t uat i ons when t he boar d accept s t he assessor ' s  assessment  as 

                                                 
2 Met r o.  Assocs.  v.  Ci t y of  Mi l waukee,  2009 WI  App 157,  ¶9,  

321 Wi s.  2d 632,  774 N. W. 2d 821 ( t he cour t  of  appeal s expl ai ns 
t hat  t hi s anal ysi s comes di r ect l y f r om t he st at ut es but  t hat  
" [ t ] he br acket ed comma does not  appear  i n t he amended Wi s.  St at .  
§ 70. 47( 16) ( a) ;  t he br acket ed " or "  i s  i n t he amended 
§ 70. 47( 16) ( a)  but  i s not  i n t he amended § 70. 47( 13) " ) .  

3 I d. ,  ¶9.  
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i t s  det er mi nat i on of  t he assessment  val ue,  t he t wo pr esumpt i ons 

ar e i ndi st i ngui shabl e.  

¶91 Even i f  t he di f f er ence i n t he oper at i on of  t hese t wo 

pr esumpt i ons under  t he t wo syst ems amount s t o " some i nequi t y, "  

whi ch I  do not  t hi nk i t  does,  a " st at ut or y c l assi f i cat i on [ t hat ]  

r esul t s i n some i nequi t y .  .  .  does not  pr ovi de suf f i c i ent  

gr ounds f or  i nval i dat i ng a l egi s l at i ve enact ment . " 4 

¶92 I  concl ude t hat  a t axpayer  i n an " opt  i n"  t axat i on 

di st r i ct  i s  not  t r eat ed si gni f i cant l y di f f er ent l y f r om a 

t axpayer  who pays t he t ax and seeks r el i ef  f r om an excessi ve 

assessment  under  Wi s.  St at .  § 74. 37( 3) ( d) .   Accor di ngl y,  I  

concl ude t her e i s no equal  pr ot ect i on v i ol at i on.     

I I  

¶93 I n Nanki n,  t hi s cour t  was f aced wi t h a c l assi f i cat i on 

based on count y popul at i on.   I n t he i nst ant  case,  we ar e f aced 

wi t h a c l assi f i cat i on based on an opt i on gi ven t o t axat i on 

di st r i ct s.  

¶94 The chal l enged l egi s l at i on i n t he pr esent  case,  unl i ke 

t he st at ut e t he cour t  decl ar ed unconst i t ut i onal  i n Nanki n,  i s  

uni f or ml y appl i cabl e t o al l  t axat i on di s t r i ct s.   The 

cl assi f i cat i ons devel oped i n t he pr esent  st at ut or y syst em ar e 

based on an opt i on gr ant ed t o al l  t axat i on di st r i ct s t o 

det er mi ne a compr ehensi ve t ax assessment  chal l enge syst em 

appl i cabl e t o t he t axpayer s i n t hat  di st r i ct .   

                                                 
4 St at e v.  McManus,  152 Wi s.  2d 113,  131,  447 N. W. 2d 654 

( 1989) .  
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¶95 Thi s di st i nct i on l eads me t o t he concl usi on t hat  even 

i f  I  wer e t o agr ee wi t h t he maj or i t y t hat  t axpayer s ar e t r eat ed 

subst ant i al l y  di f f er ent l y,  t he l egi s l at i on gr ant i ng a t axat i on 

di st r i ct  t he opt i on t o est abl i sh t hi s al t er nat i ve pr ocedur e f or  

t ax assessment  chal l enges i s const i t ut i onal .    

¶96 A st at ut e i s pr esumed const i t ut i onal . 5  I n t he pr esent  

case i t  i s  undi sput ed t hat  r at i onal  basi s i s t he appr opr i at e 

l evel  of  scr ut i ny f or  t he equal  pr ot ect i on chal l enge. 6  The 

chal l enger  has t he bur den of  demonst r at i ng t hat  t he 

c l assi f i cat i on i s ar bi t r ar y and i r r at i onal  beyond a r easonabl e 

doubt . 7    

¶97 The st at ut e chal l enged i n t he i nst ant  case wi l l  be 

uphel d agai nst  an equal  pr ot ect i on chal l enge i f  a pl ausi bl e 

pol i cy r eason exi st s f or  t he c l assi f i cat i on and t he 

                                                 
5 Nanki n v.  Vi l l age of  Shor ewood,  2001 WI  92,  ¶10,  245 

Wi s.  2d 86,  630 N. W. 2d 141.  

6 For  a di scussi on of  t he st r i ct  and i nt er medi at e l evel s of  
scr ut i ny when a st at ut e i s chal l enged on equal  pr ot ect i on 
gr ounds,  see Fer don ex r el .  Pet r ucel l i  v .  Wi sconsi n Pat i ent s 
Compensat i on Fund,  2005 WI  125,  ¶¶59- 63,  284 Wi s.  2d 573,  701 
N. W. 2d 440.  

7 Fer don,  284 Wi s.  2d 573,  ¶73.  

Thi s of t - used l anguage of  " pr oof  beyond a r easonabl e doubt "  
i s  mor e per t i nent  t o an evi dent i ar y bur den of  pr oof  t han t o a 
bur den i mposed on a par t y on const i t ut i onal i t y,  a quest i on of  
l aw.   The bur den of  pr oof  l anguage r ecogni zes t he def er ence due 
t o t he l egi s l at ur e.   St at e v.  Jadowski ,  2004 WI  68,  ¶10 n. 7,  272 
Wi s.  2d 418,  680 N. W. 2d 810;  Davi s v.  Gr over ,  166 Wi s.  2d 501,  
564 n. 13,  480 N. W. 2d 460 ( 1992)  ( Abr ahamson,  J . ,  di ssent i ng) ;  
Guzman v.  St .  Fr anci s Hosp. ,  2001 WI  App 21,  ¶4 n. 3,  240 
Wi s.  2d 559,  623 N. W. 2d 776.  
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cl assi f i cat i on i s not  ar bi t r ar y i n r el at i on t o t hat  r eason. 8  I t  

wi l l  be hel d unconst i t ut i onal  i f  i t  i s  shown t o be " pat ent l y 

ar bi t r ar y"  wi t h " no r at i onal  r el at i onshi p t o a l egi t i mat e 

gover nment  i nt er est . " 9 

                                                 
8 Fer don,  284 Wi s.  2d 573,  ¶73;  Maur i n v.  Hal l ,  2004 WI  100,  

¶106,  274 Wi s.  2d 28,  682 N. W. 2d 866;  Doer i ng v.  WEA I ns.  Gr oup,  
193 Wi s.  2d 118,  131,  532 N. W. 2d 432 ( 1995)  ( c i t i ng Szar zynski  
v.  YMCA,  Camp Mi ni kani ,  184 Wi s.  2d 875,  886,  517 N. W. 2d 135 
( 1994) ) ;  see al so Sambs v.  Ci t y of  Br ookf i el d,  97 Wi s.  2d 356,  
370- 72,  293 N. W. 2d 504 ( 1980) .  

9 Maur i n,  274 Wi s.  2d 28,  ¶106 ( c i t at i ons omi t t ed) .    

The cour t  somet i mes uses a f i ve- par t  t est  i n anal yzi ng 
equal  pr ot ect i on chal l enges.   The f i ve- par t  t est  i s  der i ved f r om 
cases i nvol v i ng a chal l enge t o a l aw on t he gr ounds t hat  i t  i s a 
speci al  l aw.   See,  e. g. ,  Johnson v.  Mi l waukee,  88 Wi s.  383,  60 
N. W.  270 ( 1894)  ( set t i ng f or t h t he f i r st  f our  f act or s i n t he 
f i ve- par t  t est  i n det er mi ni ng const i t ut i onal i t y based on t he 
chal l enge t hat  a l aw was a speci al  l aw) ;  Boyd v.  Ci t y of  
Mi l waukee,  92 Wi s.  456,  66 N. W.  603 ( 1896)  ( chal l enge under  
const i t ut i onal  pr ohi bi t i on of  speci al  l aws) ;  Ri sch v.  Boar d of  
Tr ust ees of  Pol i ceman' s Pensi on Fund,  121 Wi s.  44,  98 N. W.  954 
( 1904)  ( est abl i shi ng t he f i f t h cr i t er i on i n deci di ng whet her  t he 
chal l enged l aw was a gener al  or  speci al  l aw) ;  Br own v.  Haney,  
190 Wi s.  285,  209 N. W.  591 ( 1926)  ( uni f or mi t y chal l enge based on 
cl assi f i cat i ons of  school  di st r i ct s) .  

I n For d Hopki ns Co.  v.  Mayor  & Common Counci l  of  Ci t y of  
Wat er t own,  226 Wi s.  215,  276 N. W.  311 ( 1937) ,  t he cour t  f i r st  
appl i ed t he f i ve- par t  t est  r oot ed i n Johnson v.  Ci t y of  
Mi l waukee,  88 Wi s.  383,  t o an equal  pr ot ect i on chal l enge.  
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¶98 The l egi s l at ur e di d not  expl i c i t l y  set  out  i t s pur pose 

i n enact i ng 2007 Wi s.  Act  86.   I  wi l l  t her ef or e sear ch f or  a 

pur pose t hat  wi l l  uphol d t he st at ut e' s const i t ut i onal i t y.  

¶99 A l egi t i mat e pur pose of  t hi s l aw i s t o i ncr ease t he 

ef f i c i ency of  t he t ax assessment  chal l enge pr ocess f or  t axpayer s 

and t axat i on di s t r i ct s.   An addi t i onal  pur pose,  as i ndi cat ed by 

t he l egi s l at i ve hi st or y,  i s  t o pr ovi de a syst em t hat  wi l l  r educe 

t he number  of  act i ons br ought  under  § 74. 37. 10   

¶100 I n Nanki n,  we det er mi ned t hat  a c l assi f i cat i on based 

st r i ct l y on count y popul at i on was not  ger mane t o t he pur pose of  

j udi c i al  ef f i c i ency,  or  f ast er  and cheaper  r esol ut i on of  

assessment  chal l enges f or  t axpayer s ( and t axat i on di st r i ct s) .   

                                                                                                                                                             
For  ear l y cases usi ng t he r at i onal  basi s appr oach i n equal  

pr ot ect i on chal l enges,  see St at e v.  Whi t com,  122 Wi s.  110,  118,  
99 N. W.  468 ( 1904)  ( equal  pr ot ect i on " per mi t s  separ at i on of  
[ pr oper t y or  per sons]  i nt o c l asses of  pr oper t y or  per sons 
si mi l ar l y condi t i oned or  s i t uat ed,  havi ng char act er i st i cs 
l egi t i mat el y di st i ngui shi ng t he member s of  one cl ass f r om t hose 
of  anot her  i n r espect s ger mane t o some gener al  and publ i c 
pur pose and obj ect  of  t he par t i cul ar  l egi s l at i ons. " ) ;  Mi l waukee 
Sal es & I nvest ment  Co.  v.  Rai l r oad Comm' n of  Wi s. ,  174 Wi s.  458,  
465,  183 N. W.  687 ( 1921)  ( equal  pr ot ect i on act i on hol di ng t hat  
" [ t ] he c l assi f i cat i on made by t he act  f ai l s ,  i n t hat  i t  i s  not  
based on char act er i st i cs l egi t i mat el y di st i ngui shi ng t he member s 
of  one cl ass f r om t hose of  t he ot her s i n r espect s ger mane t o t he 
publ i c pur pose or  obj ect  of  t hi s l egi s l at i on .  .  .  . " ) ;  I n r e 
Chr i st oph,  205 Wi s.  418,  421,  237 N. W.  134 ( 1931)  ( " [ The]  
equal i t y r ul e of  t he Const i t ut i on per mi t s separ at i on i nt o 
c l asses i f  t hey have char act er i st i cs l egi t i mat el y di st i ngui shi ng 
t he member s of  one cl ass f r om anot her  i n r espect s ger mane t o 
some publ i c pur pose. " ) .  

10 " We' r e t r y i ng t o r educe t he number  of  assessment  appeal s 
t hat  go t o Ci r cui t  Cour t  by cr eat i ng an opt i onal  Boar d of  Revi ew 
pr ocess t hat  muni ci pal i t i es coul d choose t o adopt . "   E- mai l  f r om 
Deni se Sol i e of  Rep.  Mar k Got t l i eb' s of f i ce t o Joseph Kr eye r e:  
Dr af t i ng Request  -  Boar d of  Revi ew,  dr af t i ng f i l e f or  2007 Wi s.  
Act  68,  Wi sconsi n Legi s l at i ve Ref er ence Bur eau,  Madi son,  Wi s.  
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I n l ar ge par t  t hi s concl usi on was based on t he f act  t hat  t hose 

same pur poses ar e s i mi l ar l y appl i cabl e t o al l  t axpayer s 

r egar dl ess of  t he popul at i on of  t he count y i n whi ch t he pr oper t y 

i s l ocat ed.    

¶101 Her e,  t he anal ysi s i s necessar i l y  di f f er ent .   The 

cl assi f i cat i on i s not  based st r i ct l y on a count y popul at i on 

number .   Rat her ,  t he c l assi f i cat i on i s based on t he choi ce of  a 

t axat i on di st r i ct .  

¶102 Put  s i mpl y,  t her e i s a l egi t i mat e gover nment  i nt er est  

i n ef f i c i ent l y handl i ng t ax assessment  chal l enges.   Gi v i ng 

muni ci pal i t i es a choi ce bet ween t wo compr ehensi ve pr ocedur es 

advances t hi s pur pose,  because i t  al l ows each t axat i on di st r i ct  

t o det er mi ne whi ch pr ocedur e i s mor e ef f i c i ent  under  i t s uni que 

ci r cumst ances.   As poi nt ed out  by t he c i r cui t  cour t ,  one uni que 

f act or  i s t he number  and per cent age of  commer ci al  and 

r esi dent i al  pr oper t i es l ocat ed i n t he t axat i on di st r i ct .   

Appar ent l y,  mor e chal l enges can be expect ed r egar di ng commer ci al  

pr oper t i es.  

¶103 Whi l e t he pur pose of  2007 Wi s.  Act  86 i s not  expr essl y 

st at ed,  ef f i c i ency i n r esol v i ng t ax assessment  chal l enges i s 

seemi ngl y t he dr i v i ng f or ce ( bot h f or  t he t axat i on di st r i ct  and 

t he t axpayer )  i n cr eat i ng t hi s new opt i onal  syst em.   Pr ovi di ng 

muni ci pal i t i es wi t h t he opt i on t o det er mi ne whi ch of  t wo 

pr ocedur es wi l l  most  ef f i c i ent l y r esol ve t ax assessment  

chal l enges based on var i ous l ocal  f act or s ( l i ke t he number  of  

r esi dent i al  and commer ci al  pr oper t i es)  bear s a r at i onal  

r el at i onshi p t o t he gover nment  i nt er est  i n cr eat i ng an ef f i c i ent  
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syst em bef or e t he Boar d of  Revi ew and t he cour t s f or  t ax 

assessment  chal l enges.  

¶104 The maj or i t y opi ni on r ebukes Mi l waukee' s ar gument  t hat  

t he pr ocedur es under  2007 Wi s.  Act  86 ar e " f ast er ,  mor e 

ef f i c i ent ,  [ and]  mor e cost - ef f ect i ve"  by suggest i ng t hat  i f  t hat  

wer e t he case t he l egi s l at ur e coul d s i mpl y r epeal  § 74. 37( 3)  and 

uni ver sal l y appl y t he pr ocedur e cr eat ed by 2007 Wi s.  Act  86.  

Maj or i t y op. ,  ¶72.     

¶105 The l egi s l at ur e most  cer t ai nl y has t he power  t o do so.   

However ,  al t hough t he pr ocedur e cr eat ed i n 2007 Wi s.  Act  86 may 

be f ast er ,  mor e ef f i c i ent ,  and mor e cost - ef f ect i ve f or  

Mi l waukee,  ot her  t axat i on di st r i ct s such as Gr een Bay,  Ri chl and 

Cent er ,  or  t he Vi l l age of  Shor ewood may come t o a di f f er ent  

concl usi on based on t he nat ur e of  t he pr oper t y and t ax 

assessment  chal l enges.   Ther ef or e,  t he l egi s l at ur e made a pol i cy  

choi ce t o pr ovi de t axat i on di st r i ct s wi t h an opt i on of  t wo 

al t er nat i ve pr ocedur es as opposed t o mandat i ng one or  t he ot her  

pr ocedur e f or  al l  t axat i on di st r i ct s.         

¶106 Cont r ar y t o t he maj or i t y ' s concl usi ons,  I  cannot  

concl ude t hat  t he l egi s l at i on i s " ar bi t r ar y, "  because i t  l eaves 

f or  t he t axat i on di st r i ct  t he choi ce of  how a t axpayer  shoul d 

pr oceed t o chal l enge an assessment . 11  The st at e l egi s l at ur e 

                                                 
11 Maj or i t y op. ,  ¶¶71- 72.    
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pr ovi des opt i ons t o l ocal  gover nment  i n a number  of  ar eas. 12  And 

as wi t h al l  pol i cy deci s i ons vest ed i n t he r epr esent at i ve 

br anches of  gover nment ,  t he r ecour se f or  t axpayer s unhappy wi t h 

t he pol i cy deci s i ons of  t hei r  r epr esent at i ves r est s i n t he 

bal l ot  box.   

¶107 I  concl ude t hat  t he l egi s l at ur e coul d r at i onal l y 

concl ude t hat  t he uni queness and var i et y of  t he t axat i on 

di st r i ct s i n Wi sconsi n pr ovi de ampl e di st i ngui shi ng 

char act er i st i cs t hat  suppor t  pr ovi di ng t hi s opt i on t o advance 

t he pur pose of  est abl i shi ng a mor e ef f i c i ent  syst em f or  t ax 

assessment  chal l enges.  

I I I  

¶108 The ci r cui t  cour t  decl ar ed unconst i t ut i onal  onl y Wi s.  

St at .  § 74. 37( 4) ( c)  and ( 4) ( d)  as amended and cr eat ed by 2007 

Wi s.  Act  §§ 8 and 9.   I n cont r ast ,  t he maj or i t y opi ni on 

i nval i dat es t he ent i r e 2007 Wi s.  Act  86 by st at i ng:  " [ T] he 

l egi s l at ur e c l ear l y di d not  i nt end t o cr eat e a s i t uat i on wher e 

enhanced boar d of  r evi ew and enhanced cer t i or ar i  pr ocedur es 

woul d be avai l abl e i n a muni ci pal i t y wher e de novo r evi ew was 

al so avai l abl e. "   Maj or i t y op. ,  ¶79.   I  di sagr ee wi t h t he 

maj or i t y opi ni on.  

                                                 
12 These opt i ons r un t he gamut  of  i ssues t hat  ef f ect  l ocal  

gover nance,  f r om t he most  f undament al ,  t he or gani zat i onal  
st r uct ur e of  l ocal  gover nment ,  Wi s.  St at .  §§ 64. 01 & 64. 25,  or  
t he number  of  al der s,  Wi s.  St at .  § 64. 39,  t o mor e speci f i c  
i ssues t hat  af f ect  r esi dent s  and busi nesses wi t hi n a 
muni ci pal i t y.   See,  e. g. ,  Wi s.  St at .  § 66. 0615 ( est abl i shment  of  
r oom t ax) ;  Wi s.  St at .  § 66. 0405 ( syst em f or  r emoval  of  r ubbi sh) .  
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¶109 Sever abi l i t y  i s  f avor ed.   Wi s.  St at .  § 990. 001( 11) .   

The pr esumpt i on i s i n f avor  of  sever abi l i t y . 13 

¶110 Ther e seems t o be no di sput e i n t he pr esent  case t hat  

i f  t he i nval i d par t  of  2007 Wi s.  Act  86 f al l s away,  t he 

r emai nder  can be f ul l y oper at i ve.  

¶111 The quest i on t hen becomes whet her  i t  i s  " evi dent  t hat  

t he Legi s l at ur e woul d not  have enact ed t hose pr ovi s i ons whi ch 

ar e wi t hi n i t s power ,  i ndependent l y of  t hat  whi ch i s  

not  .  .  .  . " 14 

¶112 Not hi ng i n t he t ext  of  2007 Wi s.  Act  86 or  t he 

l egi s l at i ve hi st or y of  t he Act  makes i t  " evi dent "  t hat  t he 

l egi s l at ur e i nt ended t hat  t he Act  not  be sever abl e.  

¶113 For  t he r easons set  f or t h,  I  cannot  j oi n t he 

maj or i t y ' s decl ar at i on t hat  2007 Wi s.  Act  86 vi ol at es t he 

Wi sconsi n Const i t ut i on.   Fur t her ,  I  di sagr ee wi t h t he maj or i t y ' s  

decl ar at i on t hat  t he pr ovi s i ons of  2007 Wi s.  Act  86 ar e not  

sever abl e.   Accor di ngl y,  I  di ssent .  

¶114 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY and Just i ce N.  PATRI CK CROOKS j oi n t hi s di ssent .  

 

                                                 
13 St at e v.  Janssen,  219 Wi s.  2d 362,  379,  580 N. W. 2d 260 

( 1998) .  

14 Nanki n,  245 Wi s.  2d 86,  ¶49 ( quot ed sour ce omi t t ed) .  
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