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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s  i s a r evi ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s1 r egar di ng t he 

admi ssi bi l i t y  of  ot her - act s evi dence r ef er enced i n an ot her wi se-

admi ssi bl e v i deot aped st at ement  of  a chi l d vi ct i m.   I n t he 

v i deot aped f or ensi c i nt er vi ew,  t he t hen f our - year - ol d al l eged 

vi ct i m,  M. M. L. ,  di scl osed t hat  she was sexual l y assaul t ed by t he 

def endant ,  Mi guel  E.  Mar i nez,  Jr .  ( Mar i nez) .   Dur i ng t hi s 

i nt er vi ew,  M. M. L.  al so r ef er r ed t o a separ at e i nci dent  i n whi ch 

                                                 
1 St at e v.  Mar i nez,  No.  2009AP567- CR,  unpubl i shed sl i p op.  

( Wi s.  Ct .  App.  Mar .  18,  2010) .  
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Mar i nez bur ned her  hands wi t h hot  wat er .   Mar i nez had al r eady 

been convi ct ed of  chi l d abuse f or  t hat  assaul t  bef or e t hi s 

i nt er vi ew t ook pl ace.   Af t er  M. M. L.  br ought  up t he hand- bur ni ng 

i nci dent ,  t he i nt er vi ewer  r ef er r ed t o t hat  i nci dent  i n an 

at t empt  t o ascer t ai n when t he sexual  assaul t  occur r ed i n 

r el at i on t o t hat  event .   M. M. L. ' s st at ement s about  t he hand-

bur ni ng i nci dent  al so ser ved t o demonst r at e t hat  " Mi key, "  

M. M. L. ' s name f or  Mar i nez,  per pet r at ed bot h act s.   M. M. L.  al so 

r ef er r ed t o t he hand- bur ni ng i nci dent  at  ot her  poi nt s dur i ng t he 

vi deot aped i nt er vi ew.    

¶2 I n pr epar at i on f or  Mar i nez' s t r i al  f or  t he sexual  

assaul t  of  M. M. L. ,  t he St at e moved t o admi t  t hi s v i deo i nt er vi ew 

under  Wi s.  St at .  § 908. 08 ( 2007- 08) 2 and t he r ef er ences t o t he 

hand- bur ni ng i nci dent  wi t hi n t he v i deo under  Wi s.  St at .  

§ 904. 04( 2) ( a) .   The Jef f er son Count y Ci r cui t  Cour t ,  t he 

Honor abl e Randy R.  Koschni ck pr esi di ng,  admi t t ed t he vi deo i n 

i t s ent i r et y,  concl udi ng t hat  t he ot her - act s evi dence i t  

cont ai ned was admi ssi bl e under  Wi s.  St at .  § 904. 04( 2) ( a) 3 f or  t he 

pur poses of  i dent i t y and cont ext ,  and i ncl udi ng wi t hi n cont ext ,  

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  

3 The r el evant  por t i on of  t hi s st at ut e pr ov i des t hat  
" evi dence of  ot her  cr i mes,  wr ongs,  or  act s i s not  admi ssi bl e t o 
pr ove t he char act er  of  a per son i n or der  t o show t hat  t he per son 
act ed i n conf or mi t y t her ewi t h.   Thi s subsect i on does not  excl ude 
t he evi dence when of f er ed f or  ot her  pur poses,  such as pr oof  of  
mot i ve,  oppor t uni t y,  i nt ent ,  pr epar at i on,  pl an knowl edge,  
i dent i t y,  or  absence of  mi st ake or  acci dent . "   Wi s.  St at .  
§ 904. 04( 2) ( a) .  
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t he t i me and l ocat i on of  t he assaul t ,  and i n or der  t o assi st  t he 

j ur y i n assessi ng M. M. L. ' s cr edi bi l i t y .   To pr event  unf ai r  

pr ej udi ce t o Mar i nez,  t he c i r cui t  cour t  l i mi t ed t he det ai l s of  

t he hand- bur ni ng i nci dent  t hat  t he St at e coul d pr esent  and al so 

gave a caut i onar y i nst r uct i on t o t he j ur y.   Mar i nez was 

convi ct ed,  and he appeal ed,  ar gui ng t hat  t he c i r cui t  cour t  er r ed 

i n admi t t i ng t he ot her - act s ev i dence r el at i ng t o t he hand-

bur ni ng i nci dent .   The cour t  of  appeal s r ever sed t he ci r cui t  

cour t ' s  j udgment  of  convi ct i on af t er  concl udi ng t hat  t he ot her -

act s evi dence was er r oneousl y admi t t ed and t he er r or  was not  

har ml ess.   The St at e pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed.   I n i t s pet i t i on,  t he St at e pr esent ed t he f ol l owi ng 

i ssue f or  r evi ew:  whet her  t he c i r cui t  cour t  er r oneousl y  

exer ci sed i t s di scr et i on i n admi t t i ng M. M. L. ' s v i deot aped 

st at ement s wi t hout  exci s i ng t he r ef er ences t o t he separ at e hand-

bur ni ng i nci dent  per pet r at ed by Mar i nez.  

¶3 We hol d t hat  t he c i r cui t  cour t  di d not  er r  i n 

admi t t i ng t he v i deo i n i t s ent i r et y under  Wi s.  St at .  

§§ 904. 04( 2) ( a)  and 908. 08.   We af f i r m t he c i r cui t  cour t ' s 

evi dent i ar y r ul i ng on t he admi ssi bi l i t y  of  t he ot her - act s 

evi dence because t he ci r cui t  cour t  " exami ned t he r el evant  f act s,  

appl i ed a pr oper  st andar d of  l aw,  used a demonst r at ed r at i onal  

pr ocess,  and r eached a concl usi on t hat  a r easonabl e j udge coul d 

r each. "   St at e v.  Hunt ,  2003 WI  81,  ¶34,  263 Wi s.  2d 1,  666 

N. W. 2d 771.    

¶4 We concl ude t hat  i n l i ght  of  t he gr eat er  l at i t ude r ul e 

and t he f act  t hat  t he ot her - act s evi dence was so i nt er t wi ned 
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wi t h t he ot her wi se admi ssi bl e v i deot aped st at ement  of  t he chi l d 

v i ct i m,  t he c i r cui t  cour t  pr oper l y det er mi ned t hat  each of  t he 

t hr ee pr ongs of  t he Sul l i van anal ysi s suppor t ed admi ssi on.   See 

St at e v.  Sul l i van,  216 Wi s.  2d 768,  772- 73,  576 N. W. 2d 30 

( 1998) .   Under  t he f i r st  pr ong,  we concl ude t hat  t he c i r cui t  

cour t  r easonabl y concl uded t hat ,  under  Wi s.  St at .  

§ 904. 04( 2) ( a) ,  t he hand- bur ni ng r ef er ences wer e admi ssi bl e f or  

t he pr oper  pur poses of  est abl i shi ng M. M. L. ' s i dent i f i cat i on of  

Mar i nez as her  abuser  and pr ovi di ng cont ext ,  i nc l udi ng assi st i ng 

t he j ur y i n assessi ng M. M. L. ' s cr edi bi l i t y ,  est abl i shi ng t he 

t i me and l ocat i on of  t he sexual  abuse,  and pr ovi di ng a compl et e 

st or y t o t he j ur y.   Regar di ng t he second pr ong,  we concl ude t hat  

t he c i r cui t  cour t ' s  det er mi nat i on- - t hat  t he hand- bur ni ng 

evi dence was r el evant  t o est abl i sh M. M. L. ' s i dent i f i cat i on of  

Mar i nez,  and t he t i me and l ocat i on of  t he sexual  abuse,  t o 

pr ovi de cont ext ,  i ncl udi ng r egar di ng M. M. L. ' s cr edi bi l i t y ,  and 

t o pr ovi de a mor e compl et e st or y t o t he j ur y- - was r easonabl e,  

pur suant  t o Wi s.  St at .  § 904. 01.   Under  t he t hi r d pr ong,  we 

concl ude t hat  t he c i r cui t  cour t  r easonabl y det er mi ned t hat ,  i n 

accor d wi t h Wi s.  St at .  § 904. 03,  t he pr obat i ve val ue of  t he 

ent i r e v i deo,  i ncl udi ng M. M. L. ' s r ef er ences t o t he hand- bur ni ng 

i nci dent ,  was not  subst ant i al l y  out wei ghed by t he danger  of  

unf ai r  pr ej udi ce t o Mar i nez.  

¶5 We ar e al so sat i sf i ed t hat  any mi suse of  t he hand-

bur ni ng evi dence by t he pr osecut or  di d not  " so i nf ect [ ]  t he 

t r i al  wi t h unf ai r ness as t o make t he r esul t i ng convi ct i on a 

deni al  of  due pr ocess. "   See St at e v.  Mayo,  2007 WI  78,  ¶43,  301 
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Wi s.  2d 642,  734 N. W. 2d 115.   Thus,  we r ever se t he cour t  of  

appeal s and af f i r m t he ci r cui t  cour t ' s  j udgment  of  convi ct i on.  

I .  FACTUAL BACKGROUND 

¶6 I n 2005,  Mar i nez mar r i ed M. M. L. ' s mot her ,  Rachel  

Mar i nez ( Rachel )  and became M. M. L. ' s st epf at her .   The Mar i nez 

f ami l y,  i ncl udi ng M. M. L.  and t wo of  her  br ot her s,  Evan and 

Ai den,  l i ved i n Wat er t own,  Wi sconsi n,  f r om Oct ober  t hr ough 

December  of  2006.   I n t hi s home,  Evan and Ai den shar ed a 

bedr oom,  and M. M. L.  s l ept  i n a separ at e bed i n her  par ent s '  

r oom.   Dur i ng t hi s per i od,  M. M. L.  was subj ect ed t o physi cal  

abuse and al so al l eged sexual  abuse at  t he hands of  Mar i nez.   

Because of  t he sever i t y of  t he physi cal  abuse,  whi ch r equi r ed 

ext ended hospi t al i zat i on f or  sever e bur ns t o her  hands,  M. M. L. ' s  

f ami l y and l aw enf or cement  wer e awar e of  t hat  abuse i mmedi at el y 

af t er  i t  happened. 4  The al l eged sexual  abuse came t o l i ght  some 

t i me af t er  t he hand- bur ni ng i nci dent  occur r ed.  

¶7 On December  27,  2006,  when M. M. L.  was f our  year s ol d,  

Mar i nez sever el y bur ned her  hands by hol di ng t hem under  

ext r emel y hot  wat er ,  i nj ur i ng her  so sever el y t hat  M. M. L.  was 

hospi t al i zed f or  some t i me.   As a r esul t ,  Mar i nez was ar r est ed 

on December  28,  2006,  and l at er  convi ct ed of  i nt ent i onal  chi l d 

abuse whi ch cr eat es a hi gh pr obabi l i t y  of  gr eat  bodi l y har m,  

                                                 
4 M. M. L. ' s mot her ,  Rachel ,  t est i f i ed t hat  M. M. L.  was t aken 

t o t he hospi t al  on December  27,  2006,  af t er  t he hand- bur ni ng 
i nci dent  t ook pl ace and r emai ned hospi t al i zed f or  some t i me.   
Det ect i ve Br ower  t est i f i ed t hat  he went  t o t he hospi t al  on 
December  27,  2006,  t o i nvest i gat e t he physi cal  abuse of  M. M. L.  
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cont r ar y t o Wi s.  St at .  § 948. 03( 2) ( c) . 5  Af t er  t hi s i nci dent ,  

M. M. L.  l i ved wi t h her  f at her  i n Madi son,  Wi sconsi n,  and Mar i nez 

appar ent l y no l onger  had cont act  wi t h her .   

¶8 Appr oxi mat el y s i x mont hs l at er ,  on June 25,  2007,  

dur i ng a f or ensi c i nt er vi ew by Kar i  Or n ( Or n)  at  Saf e Har bor  

Chi l d Advocacy Of f i ce ( Saf e Har bor )  i n Madi son,  Wi sconsi n,  

M. M. L.  di scl osed t hat  Mar i nez had al so sexual l y abused her  when 

t hey l i ved t oget her  i n Wat er t own,  Wi sconsi n. 6  Or n v i deot aped 

t hi s i nt er vi ew,  whi ch t ook pl ace when M. M. L.  was f our  year s ol d.   

M. M. L.  r eveal ed t hat ,  on at  l east  one occasi on,  " Mi key, "  whi ch 

i s what  she cal l ed Mar i nez,  i nst r uct ed her  t o t ake of f  her  

c l ot hes and l i e on her  par ent s '  bed,  af t er  whi ch he t ouched what  

she cal l ed her  " pr i vat e ar ea"  wi t h hi s hand.    

¶9 M. M. L.  pr ovi ded onl y l i mi t ed det ai l s about  t he sexual  

abuse.   She descr i bed one par t i cul ar  i nci dent , 7 whi ch happened 

whi l e her  mot her  was at  wor k and Evan and Ai den wer e pl ayi ng 

                                                 
5 The r el evant  por t i on of  t hi s st at ut e pr ovi des:  

( 2)  I nt ent i onal  causat i on of  bodi l y har m.  

( c)  Whoever  i nt ent i onal l y causes bodi l y har m t o a 
chi l d by conduct  whi ch cr eat es a hi gh pr obabi l i t y  of  
gr eat  bodi l y har m i s gui l t y of  a Cl ass F f el ony.   

Wi s.  St at .  § 948. 03( 2) ( c) .  

6 The r ecor d does not  i ndi cat e why M. M. L.  was br ought  t o 
Saf e Har bor  f or  t he i nt er vi ew.  

7 I n t he i nt er vi ew,  M. M. L.  di scl osed t hat  " Mi key"  t ouched 
her  pr i vat e ar ea " [ m] or e t han one t i me, "  t hough she pr ovi ded t he 
det ai l s of  onl y one par t i cul ar  i nci dent ,  whi ch i s t he i nci dent  
under l y i ng t he char ge i n t hi s case.  
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t oget her  i n t hei r  r oom.   M. M. L.  st at ed t hat  af t er  she had t aken 

a bat h and got t en dr essed,  " Mi key"  t ol d her  t o t ake of f  her  

c l ot hes and l i e on t he bed t hat  Mar i nez and Rachel  shar ed.   She 

st at ed t hat  he kept  hi s c l ot hes on and t ouched her  pr i vat e ar ea 

wi t h hi s hand.   M. M. L.  al so st at ed t hat  nei t her  she nor  Mar i nez 

sai d anyt hi ng whi l e he was t ouchi ng her .   At  Or n' s r equest ,  

M. M. L.  dr ew a pi ct ur e of  wher e she and Mar i nez wer e when t hi s 

t ook pl ace.   I n r esponse t o one of  Or n' s quest i ons,  M. M. L.  al so 

spont aneousl y br ought  up t he hand- bur ni ng i nci dent ,  i ndi cat i ng 

t hat  " Mi key"  was t he per son who bur ned her  hands.   Or n used t hi s 

hand- bur ni ng i nci dent  t o t r y t o est abl i sh when t he sexual  abuse 

occur r ed,  but  M. M. L.  was unabl e t o r ecal l  whi ch happened f i r st ,  

t he physi cal  or  sexual  abuse.     

¶10 Addi t i onal  det ai l s about  t he assaul t  coul d be i nf er r ed 

f r om M. M. L. ' s st at ement s when consi der ed al ong wi t h ot her  known 

f act s.   Her  descr i pt i on of  t he l i v i ng ar r angement s at  t he t i me 

t hi s t ook pl ace,  when M. M. L. ,  Mar i nez,  Rachel ,  Evan,  and Ai den 

l i ved t oget her  and Evan and Ai den shar ed a r oom,  i ndi cat ed t hat  

t he sexual  abuse occur r ed when t hey l i ved i n Wat er t own,  

Wi sconsi n.   M. M. L.  was unabl e t o r emember  when t hi s happened,  

but  gi ven her  descr i pt i on of  t he l i v i ng ar r angement s,  i t  was 

l i mi t ed t o t he per i od dur i ng whi ch t he Mar i nez f ami l y l i ved i n 

Wat er t own,  Wi sconsi n,  f r om Oct ober  t hr ough December  of  2006.   

M. M. L.  i dent i f i ed Mar i nez as t he per son who sexual l y assaul t ed 

her  because,  whi l e she si mpl y cal l ed hi m " Mi key, "  she st at ed 

el sewher e i n t he v i deo t hat  " Mi key"  was al so t he per son who 
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bur ned her  hands and was mar r i ed t o her  mot her ,  t hus i dent i f y i ng 

" Mi key"  as Mar i nez.    

I I .  PROCEDURAL HI STORY 

¶11 As a r esul t  of  M. M. L. ' s al l egat i ons,  Mar i nez was 

char ged on November  21,  2007,  wi t h sexual  cont act  wi t h a chi l d 

under  t he age of  t hi r t een cont r ar y t o Wi s.  St at .  § 948. 02( 1) . 8  

Gi ven M. M. L. ' s age- - she was f i ve year s ol d at  t he t i me of  t he 

hear i ng- - t he St at e sought  t o admi t  t he v i deo of  her  i nt er vi ew 

wi t h Or n under  Wi s.  St at .  § 908. 089 i n l i eu of  havi ng her  t est i f y 

i n cour t  about  t he det ai l s of  t hi s i nci dent .   The St at e moved t o 

admi t  t he ot her - act s evi dence r ef er enced i n t he v i deo r egar di ng 

t he hand- bur ni ng i nci dent  under  Wi s.  St at .  § 904. 04( 2) ( a) .   

Dur i ng t he mot i on hear i ng,  t he St at e ar gued t hat  such evi dence 

                                                 
8 The r el evant  por t i on of  t hi s st at ut e pr ovi des:  

( 1)  Fi r st  degr ee sexual  assaul t .  

( e)  Whoever  has sexual  cont act  wi t h a per son who has 
not  at t ai ned t he age of  13 year s i s gui l t y of  a Cl ass 
B f el ony.  

Wi s.  St at .  948. 02( 1) ( e) .  

9 I n r el evant  par t ,  t hi s st at ut e pr ovi des an except i on t o 
t he hear say r ul e:  

( 1)  I n any cr i mi nal  t r i al  or  hear i ng,  j uveni l e f act -
f i ndi ng hear i ng under  s.  48. 31 or  938. 31 or  r evocat i on 
hear i ng under  s.  302. 113( 9) ( am) ,  302. 114( 9) ( am) ,  
304. 06( 3) ,  or  973. 10( 2) ,  t he cour t  or  hear i ng exami ner  
may admi t  i nt o evi dence t he audi ovi sual  r ecor di ng of  
an or al  st at ement  of  a chi l d who i s avai l abl e t o 
t est i f y,  as pr ovi ded i n t hi s sect i on.  

Wi s.  St at .  § 908. 08( 1) .  
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was admi ssi bl e f or  t he pur poses of  est abl i shi ng t he t i me and 

l ocat i on of  t he al l eged assaul t ,  expl ai ni ng M. M. L. ' s 

i dent i f i cat i on of  Mar i nez,  pr ovi di ng cont ext ,  and al l owi ng t he 

j ur y t o bet t er  assess M. M. L. ' s cr edi bi l i t y .    

¶12 Mar i nez obj ect ed t o t he admi ssi on of  t he sect i ons of  

t he v i deot ape t hat  r ef er  t o t he hand- bur ni ng i nci dent .   Mar i nez 

addr essed each of  t he pur poses f or  whi ch t he St at e sought  t o 

admi t  t he hand- bur ni ng r ef er ences.   Mar i nez ar gued t hat  M. M. L. ' s  

i dent i f i cat i on of  who assaul t ed her  coul d be est abl i shed by her  

ot her  st at ement s i n t he i nt er vi ew and Det ect i ve Davi d Br ower ' s10 

ver i f i cat i on of  who l i ved wi t h M. M. L. ' s mot her  dur i ng t hi s 

per i od.   He al so ar gued t hat  t hi s separ at e hand- bur ni ng i nci dent  

was not  r el at ed enough t o t he sexual  assaul t  t o pr ovi de any 

cont ext  or  t o assi st  t he j ur y i n assessi ng M. M. L. ' s cr edi bi l i t y .   

Mar i nez f ur t her  ar gued t hat ,  i nst ead,  t he St at e was act ual l y 

seeki ng t o admi t  t he hand- bur ni ng evi dence t o est abl i sh a 

" pat t er n of  compl et e t r ut h t el l i ng"  by M. M. L.  t o boost  her  

cr edi bi l i t y ,  whi ch,  he ar gued,  i s pr ohi bi t ed by Whi t t y v.  St at e,  

34 Wi s.  2d 278,  149 N. W. 2d 557 ( 1967) .   Regar di ng cont ext ,  

Mar i nez asser t ed t hat  ot her - act s evi dence i s admi ssi bl e t o 

pr ovi de cont ext  onl y t o show t he " cont ext  of  t he cr i me i t sel f ,  

not  suppor t i ng a v i ct i m' s  st at ement  about  t he cr i mes 

t hemsel ves. "   He ar gued t hat  t he hand- bur ni ng r ef er ences coul d 

not  pr ovi de cont ext  because t hat  i nci dent  was ent i r el y unr el at ed 

                                                 
10 Det ect i ve Br ower  i nvest i gat ed bot h t he physi cal  and 

sexual  assaul t  of  M. M. L.   He al so t est i f i ed at  t he pr el i mi nar y 
hear i ng and at  t r i al  i n t hi s case.  



No.  2009AP567- CR   

 

10 
 

t o t he sexual  assaul t  and t he t wo event s di d not  occur  

cont empor aneousl y.   Fi nal l y,  Mar i nez asser t ed t hat  t he t i me 

f r ame of  t he sexual  assaul t  woul d be adequat el y est abl i shed by 

Det ect i ve Br ower ' s i nvest i gat i on and t est i mony and M. M. L. ' s 

ot her  st at ement s i n t he v i deo. 11  Tur ni ng t o t he danger  of  unf ai r  

pr ej udi ce t o Mar i nez,  he asser t ed t hat  t he pr obat i ve val ue of  

t hi s evi dence was l ow and t hat  t her e was a ver y hi gh r i sk of  

unf ai r  pr ej udi ce t o hi m.   Mar i nez ar gued t hat  t he St at e l acked 

any physi cal  evi dence or  a conf essi on,  and t hus t he i nf l ammat or y 

nat ur e of  M. M. L. ' s r ef er ences t o t he hand- bur ni ng woul d undul y  

pr ej udi ce Mar i nez.    

¶13 The ci r cui t  cour t  admi t t ed t he hand- bur ni ng r ef er ences 

i n t he v i deo because i t  concl uded t hat  t he St at e of f er ed t hat  

evi dence f or  pr oper  pur poses under  Wi s.  St at .  § 904. 04( 2) ( a) ,  

f or  whi ch t hi s evi dence was r el evant  and not  undul y pr ej udi c i al .   

Not i ng t hat  M. M. L.  was a ver y young chi l d,  f i ve year s ol d at  t he 

                                                 
11 I ni t i al l y ,  Mar i nez sought  t o ent er  i nt o a st i pul at i on 

r egar di ng t he t i me f r ame of  t he al l eged assaul t  t o avoi d t he 
admi ssi on of  t he hand- bur ni ng r ef er ences t o est abl i sh when t he 
assaul t  coul d have occur r ed.   The St at e not ed t hat  t her e wer e 
ot her  pur poses f or  whi ch t he hand- bur ni ng r ef er ences wer e 
admi ssi bl e and t hus decl i ned t o ent er  i nt o a st i pul at i on f or  
t hat  pur pose.   The ci r cui t  cour t  di d accept  a st i pul at i on t hat  
Mar i nez di d not  have any cont act  wi t h M. M. L.  af t er  t he hand-
bur ni ng i nci dent  f or  t he pur poses of  excl udi ng any evi dence t hat  
Mar i nez had been i n cont i nuous cust ody si nce t hen f or  t he char ge 
and convi ct i on r el at ed t o t hat  i nci dent .   Af t er  accept i ng t he 
st i pul at i on,  t he c i r cui t  cour t  di r ect ed Mar i nez' s counsel  t o 
addr ess each of  t he st at e' s gr ounds f or  admi t t i ng t he ot her - act s 
evi dence i ncl udi ng " i dent i t y,  t he t i me f r ame t o est abl i sh t he 
dat e of  t he al l eged vi ol at i on and venue,  as wel l  as cont ext  as 
i t  r el at es t o cr edi bi l i t y . "  
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t i me of  t he mot i on hear i ng and t he t r i al ,  t he c i r cui t  cour t  

st at ed t hat  t he gr eat er  l at i t ude r ul e s t r engt hened i t s 

concl usi on t hat  t hi s evi dence was admi ssi bl e f or  t hese pur poses.   

The ci r cui t  cour t  al so mi ni mi zed t he r i sk of  unf ai r  pr ej udi ce t o 

Mar i nez by gi v i ng a caut i onar y i nst r uct i on t o t he j ur y,  l i mi t i ng 

t he admi ssi on of  det ai l s about  t he hand- bur ni ng i nci dent ,  and 

pr ohi bi t i ng t he St at e' s wi t nesses f r om dwel l i ng on t he hand-

bur ni ng i nci dent . 12   

¶14 The j ur y f ound Mar i nez gui l t y of  sexual  cont act  wi t h a 

chi l d under  t he age of  t hi r t een cont r ar y t o Wi s.  St at .  

§ 948. 02( 1) .   Mar i nez appeal ed,  ar gui ng t hat  t he c i r cui t  cour t ' s  

admi ssi on of  t he hand- bur ni ng ev i dence was an er r oneous exer ci se 

of  di scr et i on.   Mar i nez al so ar gued t hat  t he St at e exceeded t he 

l i mi t s pl aced on t he admi ssi on of  t he hand- bur ni ng evi dence 

whi l e quest i oni ng wi t nesses and dur i ng c l osi ng ar gument s.   The 

St at e r esponded t hat  t he c i r cui t  cour t  pr oper l y admi t t ed t he 

ot her - act s evi dence.   Fur t her ,  t he St at e ar gued t hat  i t  st ayed 

wi t hi n t he c i r cui t  cour t ' s  l i mi t at i ons f or  t he use of  t he hand-

bur ni ng evi dence and t hat ,  i n any event ,  Mar i nez f or f ei t ed any 

ar gument  t o t he cont r ar y by f ai l i ng t o obj ect .    

                                                 
12 Mar i nez' s counsel  al so asked whet her  t he St at e' s 

wi t nesses woul d be per mi t t ed t o t est i f y about  t he hand- bur ni ng 
i nci dent  under  t he c i r cui t  cour t ' s  r ul i ng.   The ci r cui t  cour t  
c l ar i f i ed t hat  ot her  wi t nesses woul d be per mi t t ed t o ment i on t he 
hand- bur ni ng i nci dent  onl y wi t hi n t he l i mi t s of  i t s  r ul i ng and 
woul d not  be al l owed t o br i ng up ext r aneous det ai l s or  dwel l  on 
t he i nci dent .  
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¶15 The cour t  of  appeal s hel d t hat  t he c i r cui t  cour t  

er r oneousl y admi t t ed t he hand- bur ni ng evi dence because i t  was 

not  admi t t ed f or  a pr oper  pur pose under  Wi s.  St at .  

§ 904. 04( 2) ( a)  and t hat  such er r or  was not  har ml ess.   Mar i nez,  

No.  2009AP567- CR,  ¶¶17,  25.   Whi l e t he cour t  of  appeal s st at ed 

t hat  cont ext  and cr edi bi l i t y  wer e pr oper  pur poses f or  whi ch t o 

admi t  ot her - act s  evi dence i n cer t ai n c i r cumst ances,  i t  concl uded 

t hat  t he hand- bur ni ng evi dence was not  pr oper l y admi t t ed f or  

t hose pur poses i n t hi s case,  di s t i ngui shi ng Hunt ,  263 Wi s.  2d 1,  

¶¶58- 59,  a case i n whi ch a def endant ' s pr i or  dr ug use was 

pr oper l y admi t t ed f or  t he pur poses of  cont ext  and cr edi bi l i t y .   

Mar i nez,  No.  2009AP567- CR,  ¶¶10- 15.   The cour t  of  appeal s not ed 

t hat  even t he appl i cat i on of  t he gr eat er  l at i t ude r ul e coul d not  

over come t he l ack of  a pr oper  pur pose.   I d. ,  ¶17.   Fur t her ,  t he 

cour t  of  appeal s concl uded t hat  t he c i r cui t  cour t ' s  er r or  i n 

admi t t i ng t he ot her - act s evi dence was not  har ml ess because of  

how t he St at e used t hat  evi dence,  t he f act  t hat  t her e was l i t t l e 

act ual  evi dence of  t he sexual  abuse,  and t he l i kel i hood t hat  t he 

hand- bur ni ng evi dence i nf l uenced t he j ur y i mpr oper l y.   I d. ,  

¶¶23- 25.   Si nce t he cour t  of  appeal s r ever sed t he ci r cui t  

cour t ' s  j udgment  of  convi ct i on on t hi s basi s,  i t  di d not  r each 

t he quest i on of  whet her  t he St at e exceeded t he ci r cui t  cour t ' s  

l i mi t at i ons on t he admi ssi on of  t he hand- bur ni ng evi dence.   I d. ,  

¶8.   Ther ef or e,  t he cour t  of  appeal s r ever sed t he ci r cui t  

cour t ' s  j udgment  of  convi ct i on.  

I I I .  ANALYSI S 
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¶16 The St at e pet i t i oned t hi s cour t  f or  r evi ew of  t he 

f ol l owi ng i ssue,  namel y,  whet her  t he c i r cui t  cour t  pr oper l y 

admi t t ed M. M. L. ' s v i deot aped i nt er vi ew wi t hout  exci s i on of  t he 

hand- bur ni ng r ef er ences under  Wi s.  St at .  § 904. 04( 2) ( a) .   Si nce 

M. M. L.  was f i ve year s ol d at  t he t i me of  t he mot i on hear i ng and 

t he t r i al ,  t he gr eat er  l at i t ude r ul e,  whi ch pr ovi des f or  t he 

mor e l i ber al  admi ssi on of  ot her - act s evi dence i n chi l d sexual  

assaul t  cases,  appl i es i n t hi s case.   St at e v.  Hammer ,  2000 WI  

92,  ¶23,  236 Wi s.  2d 686,  613 N. W. 2d 629.   The t hr ee- pr ong 

anal ysi s f r om Sul l i van gover ns t he pr opr i et y of  admi t t i ng ot her -

act s evi dence under  Wi s.  St at .  § 904. 04( 2) ( a)  and t he gr eat er  

l at i t ude r ul e appl i es t o our  r evi ew of  each pr ong.   Sul l i van,  

216 Wi s.  2d 768,  ¶¶5- 8;  Hammer ,  236 Wi s.  2d 686,  ¶23.   

Addi t i onal l y,  whi l e Mar i nez di d not  di r ect l y pet i t i on t hi s cour t  

f or  r evi ew of  hi s c l ai m t hat  t he St at e exceeded t he or der  

admi t t i ng t he hand- bur ni ng evi dence,  we wi l l  addr ess hi s  

ar gument s i n t hi s r egar d as an al l egat i on of  pr osecut or i al  

mi sconduct .   See Mayo,  301 Wi s.  2d 642,  ¶43.  

¶17 We r evi ew a c i r cui t  cour t ' s  admi ssi on of  ot her - act s 

evi dence f or  an er r oneous exer ci se of  di scr et i on.   Hunt ,  263 

Wi s.  2d 1,  ¶34.   We wi l l  uphol d a c i r cui t  cour t ' s  evi dent i ar y 

r ul i ng i f  i t  " exami ned t he r el evant  f act s,  appl i ed a pr oper  

st andar d of  l aw,  used a demonst r at ed r at i onal  pr ocess and 

r eached a concl usi on t hat  a r easonabl e j udge coul d r each. "   I d.   

Even i f  a c i r cui t  cour t  f ai l s  t o set  f or t h t he basi s f or  i t s  

r ul i ng,  we wi l l  nonet hel ess i ndependent l y " r evi ew t he r ecor d t o 

det er mi ne whet her  i t  pr ovi des an appr opr i at e basi s f or  t he 
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c i r cui t  cour t ' s  deci s i on. "   I d.   Her e,  t he c i r cui t  cour t  

t hor oughl y ar t i cul at ed i t s r easons f or  admi t t i ng t he hand-

bur ni ng evi dence.  

A.  Gener al  Pr i nci pl es Regar di ng t he Admi ssi bi l i t y  of  Ot her -

Act s Evi dence 

¶18 Sever al  over l appi ng r ul es and pr i nci pl es gover n t he 

admi ssi bi l i t y  M. M. L. ' s v i deot aped i nt er vi ew gener al l y and t he 

hand- bur ni ng evi dence mor e speci f i cal l y.   When chi l d wi t nesses 

ar e avai l abl e f or  cr oss exami nat i on,  Wi s.  St at .  § 908. 08 al l ows 

f or  t he admi ssi on of  v i deot aped chi l d wi t ness i nt er vi ews t hat  

meet  cer t ai n r equi r ement s.   See Dani el  D.  Bl i nka,  Wi sconsi n 

Pr act i ce Ser i es:  Wi sconsi n Evi dence § 808. 1 ( 3d ed.  2008) .   

Mar i nez di d not  and does not  chal l enge t he admi ssi bi l i t y  of  t he 

v i deo i t sel f ,  but  r at her  t he r ef er ences t o t he hand- bur ni ng 

i nci dent  wi t hi n t he v i deo and ot her  wi t nesses'  t est i mony 

r egar di ng t he hand- bur ni ng i nci dent .   Wi sconsi n St at .  

§ 904. 04( 2) ( a)  pr ohi bi t s t he admi ssi on of  evi dence of  a 

def endant ' s ot her  bad act s t o show t hat  t he def endant  has a 

pr opensi t y t o commi t  cr i mes.   However ,  ot her - act s evi dence t hat  

i s of f er ed f or  a pur pose ot her  t han t he pr ohi bi t ed pr opensi t y 

pur pose i s admi ssi bl e i f  i t  i s  r el evant  t o a per mi ssi bl e pur pose 

and i s not  unf ai r l y pr ej udi c i al .   Wi s.  St at .  § 904. 04( 2) ( a) ;  

Sul l i van,  216 Wi s.  2d at  783.   Wi sconsi n St at .  § 904. 04( 2) ( a)  

cont ai ns an i l l ust r at i ve,  and not  exhaust i ve,  l i s t  of  some of  
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t he per mi ssi bl e pur poses f or  whi ch ot her - act s evi dence i s 

admi ssi bl e,  none of  whi ch appl i es her e. 13   

¶19 To gui de cour t s i n det er mi ni ng whet her  ot her - act s 

evi dence i s admi ssi bl e f or  a pr oper  pur pose under  Wi s.  St at .  

§ 904. 04( 2) ( a) ,  we devel oped a t hr ee- pr ong t est .   Sul l i van,  216 

Wi s.  2d at  772- 73.   Ot her - act s evi dence i s pr oper l y admi ssi bl e 

( 1)  i f  i t  i s  of f er ed f or  a per mi ssi bl e pur pose,  ot her  t han t he 

pr ohi bi t ed pr opensi t y pur pose,  pur suant  t o Wi s.  St at .  

§ 904. 04( 2) ( a) ,  ( 2)  i f  i t  i s  r el evant  under  t he t wo r el evancy 

r equi r ement s i n Wi s.  St at .  § 904. 01, 14 and ( 3)  i f  i t s  pr obat i ve 

val ue i s not  subst ant i al l y  out wei ghed by t he r i sk or  danger  of  

                                                 
13 The ci r cui t  cour t  st at ed t hat  one of  t he pur poses f or  

whi ch i t  admi t t ed t he ot her - act s  evi dence was i dent i t y;  however ,  
i t  was not  act ual l y of f er ed f or  i dent i t y as t hat  t er m i s used i n 
Wi s.  St at .  § 904. 04( 2) ( a) .   As expl ai ned i n mor e det ai l  bel ow,  
see i nf r a,  ¶25 n. 17,  i dent i t y,  wi t hi n t he meani ng of  Wi s.  St at .  
§ 904. 04( 2) ( a) ,  r el at es t o a def endant ' s s i gnat ur e or  i mpr i nt  
t hat  woul d al l ow t he per pet r at or  of  a cr i me i n a par t i cul ar  case 
t o be i dent i f i ed t hr ough hi s modus oper andi  i n connect i on t o a 
separ at e cr i me he was known t o have commi t t ed.   Bl i nka,  supr a 
§ 404. 7 at  212- 13.   I n t hi s case,  t he St at e sought  t o admi t  
M. M. L. ' s r ef er ences t o t he hand- bur ni ng i nci dent  t o pr ovi de a 
f ul l  expl anat i on of  her  i dent i f i cat i on of  Mar i nez vi a her  
r ef er ence t o " Mi key"  as t he per pet r at or  of  bot h assaul t s when i t  
had been est abl i shed t hat  Mar i nez bur ned M. M. L. ' s hands.  

14 Wi sconsi n St at .  § 904. 01 def i nes r el evant  evi dence as 
" evi dence havi ng any t endency t o make t he exi st ence of  any f act  
t hat  i s  of  consequence t o t he det er mi nat i on of  t he act i on mor e 
pr obabl e or  l ess pr obabl e t han i t  woul d be wi t hout  t he 
evi dence. "   Pur suant  t o Wi s.  St at .  § 904. 01,  evi dence i s  
r el evant  i f  i t  ( 1)  " r el at es t o a f act  or  pr oposi t i on t hat  i s of  
consequence t o t he det er mi nat i on of  t he act i on"  and ( 2)  " has a 
t endency t o make a consequent i al  f act  mor e pr obabl e or  l ess 
pr obabl e t han i t  woul d be wi t hout  t he evi dence. "   Sul l i van,  216 
Wi s.  2d at  785- 86.  
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unf ai r  pr ej udi ce under  Wi s.  St at .  § 904. 03.   Sul l i van,  216 Wi s.  

2d at  772- 73.   The par t y seeki ng t o admi t  t he ot her - act s 

evi dence bear s t he bur den of  est abl i shi ng t hat  t he f i r st  t wo 

pr ongs ar e met  by a pr eponder ance of  t he evi dence.   St at e v.  

Payano,  2009 WI  86,  ¶¶63,  68 n. 14,  320 Wi s.  2d 348,  768 

N. W. 2d 832;  Hunt ,  263 Wi s.  2d 1,  ¶53.   Once t he pr oponent  of  t he 

ot her - act s evi dence est abl i shes t he f i r st  t wo pr ongs of  t he 

t est ,  t he bur den shi f t s t o t he par t y opposi ng t he admi ssi on of  

t he ot her - act s evi dence t o show t hat  t he pr obat i ve val ue of  t he 

evi dence i s subst ant i al l y  out wei ghed by t he r i sk or  danger  of  

unf ai r  pr ej udi ce.   Hunt ,  263 Wi s.  2d 1,  ¶53;  Payano,  320 

Wi s.  2d 348,  ¶80.  

¶20 Because t hi s i s  a chi l d sexual  assaul t  case wi t h a 

young vi ct i m,  t he gr eat er  l at i t ude r ul e " per mi t [ s]  ' a mor e 

l i ber al  admi ssi on of  ot her  cr i mes evi dence. ' "   St at e v.  

Davi dson,  2000 WI  91,  ¶44,  236 Wi s.  2d 537,  613 N. W. 2d 606;  

Hammer ,  236 Wi s.  2d 686,  ¶23.   Thi s mor e l i ber al  evi dent i ar y 

st andar d appl i es t o each pr ong of  t he Sul l i van anal ysi s. 15  

Hammer ,  236 Wi s.  2d 686,  ¶23.   The gr eat er  l at i t ude r ul e " does 

not  r el i eve t he cour t  of  t he dut y t o ensur e t hat  t he ot her - act s 

evi dence i s of f er ed f or  a pr oper  pur pose, "  Hunt ,  263 Wi s.  2d 1,  

                                                 
15 A mor e l i ber al  st andar d appl i es i n chi l d sexual  assaul t  

cases because of  " t he di f f i cul t y sexual l y abused chi l dr en 
exper i ence i n t est i f y i ng,  and t he di f f i cul t y pr osecut or s have i n 
obt ai ni ng admi ss i bl e evi dence i n such cases. "   Davi dson,  236 
Wi s.  2d 537,  ¶42.   Anot her  r eason f or  t hi s r ul e,  whi ch i s 
par t i cul ar l y r el evant  i n t hi s case,  " i s t he need t o cor r obor at e 
t he v i ct i m' s t est i mony agai nst  cr edi bi l i t y  chal l enges. "   I d. ,  
¶40.  
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¶87,  but  i t  does suppor t  t he admi ssi on of  such evi dence i f  i t  

can be used f or  a pur pose not  pr ohi bi t ed under  Wi s.  St at .  

§ 904. 40( 2) ( a) ,  see Hammer ,  236 Wi s.  2d 686,  ¶23.      

B.  The Sul l i van Anal ysi s 

¶21 Under  t hese gui del i nes we now t ur n t o whet her  t he 

c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on i n admi t t i ng 

t he hand- bur ni ng r ef er ences wi t hi n t he v i deot aped i nt er vi ew.  

1.  Was t he evi dence of f er ed f or  a per mi ssi bl e pur pose? 

¶22 The ci r cui t  cour t  admi t t ed t he ot her - act s evi dence f or  

t wo mai n pur poses:  i dent i t y and cont ext .   Regar di ng i dent i t y,  

t he c i r cui t  cour t  expl ai ned t hat  M. M. L. ' s st at ement s i n t he 

v i deo r egar di ng t he hand- bur ni ng i nci dent  est abl i shed her  

i dent i f i cat i on of  Mar i nez as t he per son who sexual l y abused her .   

M. M. L. ' s v i deot aped st at ement s i dent i f i ed " Mi key"  as t he per son 

who bot h sexual l y assaul t ed her  and bur ned her  hands.   These 

st at ement s,  t oget her  wi t h evi dence t hat  she cal l ed Mar i nez 

" Mi key"  and evi dence t hat  Mar i nez bur ned M. M. L. ' s hands,  

est abl i shed M. M. L. ' s i dent i f i cat i on of  Mar i nez as t he per son who 

sexual l y assaul t ed her .   The ci r cui t  cour t  expl ai ned:   

The al l eged vi ct i m r ef er s t o t he def endant  as " Mi key"  
or  " Mi key- Mi guel , "  and when she i s t al k i ng t o t he 
chi l d i nt er vi ewer  i n t he v i deot ape i nt er vi ew,  she i s 
descr i bi ng Mi key as bei ng t he per son who bur ned her  
hands,  and she c l ear l y descr i bes t he per son who bur ned 
her  hands as t he same per son who t ouched her  pr i vat e 
spot ,  al l  wi t hi n t he cont ext  of  a f ami l y r esi dent i al  
set t i ng.   And so i t  i s  pr obat i ve of  i dent i t y.   I t  
i dent i f i es t he def endant  as t he same per pet r at or  of  
bot h abusi ve act s.  

A j ur y ot her wi se mi ght  have di f f i cul t y det er mi ni ng,  
even i f  t hey bel i eve t he gi r l  was sexual l y assaul t ed,  



No.  2009AP567- CR   

 

18 
 

whet her  t hi s def endant  i s t he one who assaul t ed her .   
And so t he l i nkage bet ween t he hand bur ni ng and t he 
sexual  assaul t  c l ai m i s t hat  [ M. M. L. ]  c l ear l y i s 
at t empt i ng t o t el l  us t hat  t he def endant  i s t he same 
per son who commi t t ed bot h of  t hose act s.   And so i t ' s  
admi ssi bl e f or  t he i dent i t y pur pose,  as wel l .  

Wi t hi n cont ext ,  t he c i r cui t  cour t  i ncl uded t he pur poses of  

est abl i shi ng t he t i me and l ocat i on of  t he assaul t ,  pr ovi di ng a 

compl et e expl anat i on of  t he case,  and enhanci ng M. M. L. ' s  

cr edi bi l i t y .   The ci r cui t  cour t  st at ed:  

I  t hi nk cont ext  i n t hi s case i ncl udes t he dat e.   And 
we have a young chi l d.   She i s f i ve year s ol d.   I  
bel i eve.   Somet i mes i t ' s  di f f i cul t  f or  young chi l dr en 
t o pi n down a dat e t hat  an event  occur r ed,  especi al l y 
a di f f i cul t  event  l i ke t hi s.   The l ocat i on,  as f ar  as 
whi ch house t hey l i ved i n,  and whet her  i t  was i n 
Jef f er son Count y when t he cr i me was al l egedl y 
commi t t ed as par t  of  t he cont ext .  

The hand bur ni ng i nci dent  al so enhances [ M. M. L. ' s]  
cr edi bi l i t y ,  because t he hand bur ni ng i nci dent  has now 
been est abl i shed,  I  t hi nk beyond di sput e,  t hat  t he 
def endant  has been convi ct ed of  per pet r at i ng t hat  act  
of  abuse agai nst  [ M. M. L. ] .   She compl ai ned of  i t  and 
was exami ned at  a hospi t al ,  and t hat  hand bur ni ng 
i nci dent  happened wi t hi n a per i od of  90 days or  l ess,  
goi ng back poss i bl y as ear l y  as t he begi nni ng of  
Oct ober ,  accor di ng t o t he char ged t i me f r ame i n t he 
I nf or mat i on i n t hi s case.   And t hat  does pr ovi de 
addi t i onal  cr edi bi l i t y  f or  [ M. M. L. ' s]  st or y,  i f  t he 
j ur y bel i eves her  t est i mony over al l .   I t  doesn' t  
necessar i l y  est abl i sh,  t o a cer t ai nt y,  t hat  she i s 
t el l i ng t he t r ut h,  but  i t  i s  cer t ai nl y r el evant  t o her  
cr edi bi l i t y ,  and t hat ' s somet hi ng t hat  t he j ur y,  
obvi ousl y,  has t o deal  wi t h.  

¶23 The St at e f ocuses on t hr ee mai n pur poses f or  whi ch t he 

ot her - act s evi dence was admi ssi bl e:  cr edi bi l i t y ,  compl et eness,  

and cont ext .   Cr edi bi l i t y ,  t he St at e ar gues,  has al r eady been 

r ecogni zed as an accept abl e pur pose f or  whi ch t o admi t  ot her -

act s evi dence i n Hunt ,  263 Wi s.  2d 1.   The St at e ar gues t hat  
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pl ayi ng t he vi deo as a whol e,  i ncl udi ng t he hand- bur ni ng 

r ef er ences,  hel ped t he j ur y assess M. M. L. ' s cr edi bi l i t y .   Thi s  

addi t i onal  i nf or mat i on was cr i t i cal  f r om t he St at e' s st andpoi nt  

because of  t he di f f i cul t i es chi l dr en have i n r emember i ng and 

r el ayi ng t he det ai l s r equi r ed t o gar ner  a convi c t i on,  and ot her  

di f f i cul t  pr oof  i ssues t hat  exi st  i n chi l d sexual  assaul t  cases.   

The St at e not es t hat  t he pur pose of  t he gr eat er  l at i t ude r ul e i s  

t o addr ess t hese pr oof  pr obl ems i n chi l d sexual  assaul t  cases 

and t o hel p t he j ur y eval uat e t he chi l d' s cr edi bi l i t y .   Gi ven 

t hese uni que chal l enges,  t he St at e ar gues t hat  r emovi ng 

r ef er ences t o ot her - act s evi dence t hat  a chi l d wove i nt o her  

v i deot aped st at ement  woul d have ser i ousl y af f ect ed t he j ur y ' s 

abi l i t y  t o assess t he chi l d' s cr edi bi l i t y  and woul d have 

hamper ed t he St at e' s abi l i t y  t o pr ove t he el ement s of  t he 

assaul t .   The St at e al so asser t s t hat  t he hand- bur ni ng 

r ef er ences " hel ped pi npoi nt  t he t i mi ng and per pet r at or  of  t he 

sexual  assaul t . " 16 

¶24 I n r esponse,  Mar i nez ar gues t hat  t he c i r cui t  cour t  

f ai l ed t o f ul l y  expl ai n i t s r easoni ng and admi t t ed t he hand-

                                                 
16 At  or al  ar gument ,  t he St at e c l ar i f i ed t hat  i t  was not  

concedi ng t hat  t he c i r cui t  cour t  er r ed by admi t t i ng t he hand-
bur ni ng evi dence f or  t he i dent i t y pur pose.   The St at e c l ar i f i ed 
t hat  t he evi dence was not  of f er ed f or  i dent i t y as t hat  t er m i s  
commonl y used wi t h r egar d t o a common i mpr i nt  or  modus oper andi  
bet ween t he ot her  act  and t he cr i me at  i ssue si nce t hat  i s 
obvi ousl y not  pr esent  i n t hi s case.   Rat her ,  t he St at e asser t ed 
t hat  t he hand- bur ni ng evi dence pr ovi ded t he compl et e pi ct ur e of  
M. M. L. ' s i dent i f i cat i on of  Mar i nez,  whom she r ef er r ed t o as 
" Mi key, "  as t he per pet r at or  of  bot h act s,  whi ch est abl i shed 
M. M. L. ' s act ual  i dent i f i cat i on of  Mar i nez as her  abuser .  
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bur ni ng evi dence f or  i mpr oper  pur poses.   Di st i ngui shi ng Hunt ,  

Mar i nez asser t s t hat  t hi s evi dence i s not  pr oper l y admi t t ed f or  

cont ext  because t he hand- bur ni ng i nci dent  was not  so i nt er t wi ned 

wi t h t he sexual  assaul t  as t he ot her - act s evi dence i n Hunt  was,  

and t hat  t he r ef er ences i n t he v i deo wer e easi l y exci sed.   

Fur t her ,  Mar i nez ar gues t hat  t he St at e' s ar gument  amount s t o an 

asser t i on t hat  " a chi l d' s cr edi bl e r epor t  of  pr i or  bad behavi or  

makes t he chi l d' s r epor t  of  unr el at ed sexual  assaul t  behavi or  

mor e cr edi bl e. "   Mar i nez asser t s  t hat  t hi s i s  not  how t he ot her -

act s evi dence i n Hunt  was used t o est abl i sh t he v i ct i m' s 

cr edi bi l i t y  and i s not  a per mi ssi bl e way t o use such evi dence.   

Mar i nez i nsi st s  t hat  ot her - act s evi dence cannot  be used t o 

est abl i sh M. M. L. ' s cr edi bi l i t y  because such use makes i t  

char act er  evi dence,  pr ohi bi t ed by Wi s.  St at .  § 904. 04( 1)  when i t  

i s  used t o est abl i sh t hat  M. M. L.  has a t r ut hf ul  char act er .  

¶25 Thi s f i r st  st ep i n t he Sul l i van anal ysi s i s not  

demandi ng.   Payano,  320 Wi s.  2d 348,  ¶63.   I dent i f y i ng pr oper  

pur poses f or  t he admi ssi on of  ot her - act s evi dence i s l ar gel y 

meant  t o devel op t he f r amewor k f or  t he r el evancy det er mi nat i on.   

See Payano,  320 Wi s.  2d 348,  ¶63;  Bl i nka,  supr a,  § 404. 6 at  180.   

The pur poses f or  whi ch ot her - act s evi dence may be admi t t ed ar e 

" al most  i nf i ni t e"  wi t h t he pr ohi bi t i on agai nst  dr awi ng t he 

pr opensi t y i nf er ence bei ng t he mai n l i mi t i ng f act or .   Bl i nka,  

supr a,  § 404. 6 at  173 n. 10;  see al so Sul l i van,  216 Wi s.  2d at  

783 ( " Al t hough Wi s.  St at .  § ( Rul e)  904. 04( 2)  pr ecl udes t he 

admi ssi on of  char act er  or  pr opensi t y evi dence,  i t  per mi t s t he 

admi ssi on of  ot her  act s evi dence i f  i t s  r el evance does not  hi nge 
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on an accused' s pr opensi t y t o commi t  t he act  char ged. " ) .   " The 

pr oponent  need onl y i dent i f y a r el evant  pr oposi t i on t hat  does 

not  depend upon t he f or bi dden i nf er ence of  char act er  as 

c i r cumst ant i al  evi dence of  conduct . "   Bl i nka,  supr a,  § 404. 6 at  

180.   As l ong as t he St at e and ci r cui t  cour t  have ar t i cul at ed at  

l east  one per mi ssi bl e pur pose f or  whi ch t he ot her - act s evi dence 

was of f er ed and accept ed,  t he f i r st  pr ong of  t he Sul l i van 

anal ysi s i s met .   See Hammer ,  236 Wi s.  2d 686,  ¶29 n. 4.  

¶26 Appl y i ng t hese pr i nci pl es t o our  r evi ew of  t he c i r cui t  

cour t ' s  deci s i on,  we concl ude t hat  t he c i r cui t  cour t  r easonabl y 

concl uded t hat  t he hand- bur ni ng evi dence was admi ssi bl e f or  t he 

pur poses of  est abl i shi ng M. M. L. ' s i dent i f i cat i on of  Mar i nez17 and 

                                                 
17 Al t hough we di scussed pr evi ousl y t he St at e' s posi t i on on 

i dent i t y,  we now not e our  agr eement  wi t h t he St at e' s asser t i on 
at  or al  ar gument  t hat  t he hand- bur ni ng evi dence was not  of f er ed 
f or  t he t r adi t i onal  i dent i t y pur pose,  t hat  i s ,  t o i dent i f y t he 
def endant  as t he per pet r at or  of  t he ot her  act  and t he act  f or  
whi ch he i s on t r i al  by pr ovi di ng evi dence of  hi s s i gnat ur e at  
each cr i me.   See Bl i nka,  supr a,  § 404. 7 at  212- 13.   Thus,  t he 
st r i ct er  r equi r ement s speci f i cal l y appl i cabl e t o t hat  pur pose 
ar e not  r el evant  her e.   See Bl i nka,  supr a,  § 404. 7 at  212- 15;  
St at e v.  Schei del l ,  227 Wi s.  2d 285,  301,  595 N. W. 2d 661 ( 1999) .   
To cl ar i f y,  t he hand- bur ni ng r ef er ences ar e admi ssi bl e t o f ul l y  
expl ai n how M. M. L.  i dent i f i ed Mar i nez as t he per son who sexual l y 
abused her  by accusi ng " Mi key"  of  bot h t he physi cal  and sexual  
assaul t s.   Whi l e t he c i r cui t  cour t ' s  deci s i on di d not  
di st i ngui sh bet ween t he t r adi t i onal  i dent i t y pur pose and t he 
pur pose f or  whi ch t he hand- bur ni ng r ef er ences wer e used,  any 
er r or  was har ml ess because t he c i r cui t  cour t ' s  deci s i on was not  
made i n t he j ur y ' s pr esence.   See Hunt ,  263 Wi s.  2d 1,  ¶57.    
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t o pr ovi de cont ext  f or  M. M. L. ' s st at ement s.   Wi t hi n cont ext ,  t he 

c i r cui t  cour t  pr oper l y admi t t ed t hi s evi dence t o pr ovi de a mor e 

compl et e st or y of  t he sexual  assaul t ,  i ncl udi ng t he t i me and 

l ocat i on of  t he assaul t ,  as wel l  as t o pr ovi de gr eat er  

i nf or mat i on f r om whi ch t he j ur y coul d assess M. M. L. ' s 

                                                                                                                                                             
Addi t i onal l y,  t he c i r cui t  cour t  gave t he f ol l owi ng modi f i ed 

ver si on of  t he pat t er n j ur y i nst r uct i on f or  t he t ypi cal  
" i dent i t y"  pur pose:   " That  i s whet her  t he per son [ M. M. L. ]  
descr i bed as bur ni ng her  hands,  i s one i n t he same per son who 
sexual l y assaul t ed her ,  such t hat  i t  t ends t o i dent i f y t he 
def endant  as t he one who commi t t ed t he of f ense char ged. "   See 
Wi s——JI  Cr i mi nal  275 ( pr ovi di ng t he f ol l owi ng pat t er n j ur y 
i nst r uct i on f or  i dent i t y,  " t hat  i s ,  whet her  t he pr i or  conduct  of  
t he def endant  i s  so s i mi l ar  t o t he of f ense char ged t hat  i t  t ends 
t o i dent i f y t he def endant  as t he one who commi t t ed t he of f ense 
char ged" )  ( emphasi s added) .   Thi s al l owed t he j ur y t o use t he 
ot her - act s evi dence f or  t he per mi ssi bl e pur pose of  est abl i shi ng 
M. M. L. ' s i dent i f i cat i on of  Mar i nez and di d not  r el y on 
si mi l ar i t i es bet ween t he t wo bad act s such t hat  t he addi t i onal  
r equi r ement s of  t he " i dent i t y"  pur pose woul d appl y.   See St at e 
v.  Fi shni ck,  127 Wi s.  2d 247,  264 n. 7,  378 N. W. 2d 272 ( 1985)  
( " I n or der  f or  ot her - act s evi dence t o be admi t t ed f or  pur poses 
of  i dent i t y,  t her e shoul d be such a concur r ence of  common 
f eat ur es and so many poi nt s of  s i mi l ar i t y bet ween t he ot her  act s 
and t he cr i me char ged t hat  i t  can r easonabl y be sai d t hat  t he 
ot her  act s and t he pr esent  act  const i t ut e t he i mpr i nt  of  t he 
def endant . " ) .  
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cr edi bi l i t y . 18  None of  t hese pur poses r el i es on t he pr ohi bi t ed 

pr opensi t y i nf er ence of  t he def endant ' s char act er  t o commi t  

cr i mes,  and t hus t hey ar e l egal l y per mi ssi bl e pur poses under  t he 

f i r st  pr ong of  t he Sul l i van anal ysi s and Wi s.  St at .  

§ 904. 04( 2) ( a) .  

¶27 We have pr evi ousl y r ecogni zed t hat  cont ext ,  

cr edi bi l i t y ,  and pr ovi di ng a mor e compl et e backgr ound ar e 

per mi ssi bl e pur poses under  Wi s.  St at .  § 904. 04( 2) ( a) .   Hunt ,  263 

Wi s.  2d 1,  ¶58.   I n Hunt ,  t he v i ct i ms and wi t nesses,  Hunt ' s 

f ami l y member s,  made st at ement s t o pol i ce det ai l i ng Hunt ' s 

physi cal  and sexual  assaul t s,  whi ch wer e r el at ed t o hi s dr ug 

use.   I d. ,  ¶¶12,  15.   As a r esul t ,  Hunt  was char ged wi t h 

                                                 
18 Mar i nez mi schar act er i zes t he cr edi bi l i t y  pur pose f or  

whi ch t he hand- bur ni ng evi dence was admi t t ed when he asser t s 
t hat  M. M. L. ' s r ef er ences t o t he hand- bur ni ng i nci dent  become 
char act er  evi dence i nadmi ssi bl e under  Wi s.  St at .  § 904. 04( 1)  
when used f or  t hi s pur pose.   Char act er  evi dence i s def i ned as 
" evi dence r egar di ng someone' s per sonal i t y t r ai t s;  evi dence of  a 
per son' s mor al  st andi ng i n a communi t y,  based on r eput at i on or  
opi ni on. "   Bl ack' s Law Di ct i onar y 576 ( 7t h ed.  1999) .   The 
ci r cui t  cour t  di d not  admi t  M. M. L. ' s t r ut hf ul  account  of  t he 
hand- bur ni ng i nci dent  t o show t hat  M. M. L.  had an honest  
char act er ,  whi ch woul d not  be a per mi ssi bl e use of  t hi s evi dence 
her e.   I t  i s  t r ue t hat  some of  t he c i r cui t  cour t ' s  exchanges 
wi t h counsel  at  t he mot i on hear i ng coul d be const r ued as a 
mi st aken bel i ef  t hat  t he hand- bur ni ng evi dence was admi ssi bl e t o 
cor r obor at e M. M. L. ' s al l egat i ons by est abl i shi ng a pat t er n of  
t r ut h- t el l i ng.   However ,  i t s  r ul i ng admi t t i ng t hi s evi dence 
cl ar i f i es t hat  i t  was not  admi t t ed f or  an i mpr oper  char act er  
pur pose.   The c i r cui t  cour t  admi t t ed t he hand- bur ni ng evi dence 
as r el evant  t o M. M. L. ' s cr edi bi l i t y  under  t he umbr el l a of  
cont ext ,  whi ch expl ai ns t he pur pose f or  whi ch i t  was admi t t ed:  
t o pr ovi de gr eat er  cont ext  t o M. M. L. ' s sexual  assaul t  al l egat i on 
i n or der  t o al l ow t he j ur y t o bet t er  assess M. M. L. ' s cr edi bi l i t y  
and t o pr ovi de a mor e compl et e st or y f or  t he j ur y.  
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mul t i pl e count s of  sexual  assaul t  of  hi s wi f e and st ep- daught er .   

I d. ,  ¶13.   Lat er ,  t he v i ct i ms and wi t nesses r ecant ed,  and t he 

St at e sought  t o admi t  t hei r  st at ement s,  whi ch i ncl uded ot her -

act s evi dence r egar di ng Hunt ' s dr ug use and ot her  i nst ances of  

physi cal  and sexual  abuse of  hi s f ami l y.   I d. ,  ¶15.   The St at e 

of f er ed t hi s ot her - act s evi dence t o pr ovi de gr eat er  cont ext  and 

backgr ound,  t o expl ai n t he v i ct i ms'  st at e of  mi nd r egar di ng why 

t hey r ecant ed,  t o pr ovi de mor e i nf or mat i on about  t he cr edi bi l i t y  

of  t hei r  st at ement s,  and as par t  of  t he cor pus of  Hunt ' s cr i mes.   

I d. ,  ¶¶15- 17.   The ci r cui t  cour t  admi t t ed t he ot her - act s 

evi dence f or  t hese pur poses.   We af f i r med,  concl udi ng t hat  

" [ o] t her - act s evi dence i s per mi ssi bl e t o show t he cont ext  of  t he 

cr i me,  [ ]  t o pr ovi de a compl et e expl anat i on of  t he case[ , ]  .  .  .  

and t o est abl i sh t he cr edi bi l i t y  of  v i ct i ms and wi t nesses. "   

I d. ,  ¶58.    

¶28 The f act  t hat  t he hand- bur ni ng evi dence est abl i shes 

cont ext  and cr edi bi l i t y  and pr ovi des a mor e compl et e st or y f or  

t he j ur y i n a di f f er ent  way t han t he ot her - act s evi dence i n Hunt  

i s i napposi t e,  because i t  does not  t r ansf or m t hese pur poses i nt o 

pr ohi bi t ed pr opensi t y pur poses.   What  mat t er s  i s t hat  Hunt  

est abl i shed cont ext  and cr edi bi l i t y  as per mi ssi bl e pur poses f or  

whi ch t o admi t  ot her - act s evi dence i n cer t ai n c i r cumst ances.   

I d.   Li ke i n Hunt ,  t he admi ssi on of  ot her - act s evi dence was 

appr opr i at e because of  t he uni que nat ur e of  t hi s case.   I n a 

v i deot aped i nt er vi ew,  M. M. L. ,  a ver y young chi l d,  wove t hi s 

hand- bur ni ng i nci dent  i nt o her  account  of  t he sexual  abuse she 

suf f er ed.   The St at e' s case r est ed ent i r el y on M. M. L. ' s 
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v i deot aped al l egat i ons.   The l ack of  physi cal  evi dence and t he 

di f f i cul t y chi l dr en have i n t est i f y i ng i n cour t  ar e common 

pr edi cament s i n chi l d sexual  assaul t  cases,  whi ch i s why t he 

gr eat er  l at i t ude r ul e i s necessar y.   Davi dson,  236 Wi s.  2d 537,  

¶42.   Pr ovi di ng a compl et e st or y f or  t he j ur y,  addi t i onal  

cont ext  t o M. M. L. ' s al l egat i ons of  sexual  abuse,  and mor e 

i nf or mat i on wi t h whi ch t he j ur y coul d assess M. M. L. ' s 

cr edi bi l i t y  was cr i t i cal  i n t hi s case and j ust i f i ed t he 

admi ssi on of  t he hand- bur ni ng evi dence. 19      

¶29 We al so not e t hat  ot her - act s evi dence may have been 

admi t t ed f or  a pr oper  pur pose even i f  we have not  r ecogni zed 

t hat  speci f i c  pur pose as such i n a pr evi ous case.   Thi s i s t r ue 

because ot her - act s evi dence i s admi ssi bl e f or  any pur pose except  

t hose pur poses t hat  dr aw t he pr ohi bi t ed pr opensi t y i nf er ence 

                                                 
19 Whi l e i t s use was appr opr i at e her e,  we r ecogni ze t hat  

cont ext  i s  a nebul ous t er m t hat  can be mi sused by pr osecut or s 
who seek r ef uge under  t hi s pot ent i al l y  br oad umbr el l a because 
t hey cannot  ar t i cul at e a speci f i c  per mi ssi bl e pur pose.   For  t hi s 
r eason,  t he Uni t ed St at es Sevent h Ci r cui t  Cour t  of  Appeal s has 
somet i mes cr i t i c i zed i t s cor ol l ar y " i next r i cabl y i nt er t wi ned"  
doct r i ne.   Uni t ed St at es v.  Tayl or ,  522 F. 3d 731,  734- 35 ( 7t h 
Ci r .  2008)  ( cr i t i c i z i ng t he vagueness of  t he " i next r i cabl y 
i nt er t wi ned"  doct r i ne as i nvi t i ng " pr osecut or s t o expand t he 
except i ons t o t he r ul e beyond t he pr oper  boundar i es of  t he 
except i ons" ) ;  Uni t ed St at es v.  Kl ebi g,  600 F. 3d 700,  712- 13 ( 7t h 
Ci r .  2009)  ( same) .   As expl ai ned above,  gi ven t hat  M. M. L.  t i ed 
t hi s ot her - act s  evi dence i nt o her  v i deot aped al l egat i ons of  
sexual  assaul t ,  whi ch wer e pr esent ed t o t he j ur y i nst ead of  i n-
cour t  t est i mony because of  her  young age,  admi t t i ng t he hand-
bur ni ng r ef er ences was necessar y t o pr ovi de cont ext  t o M. M. L. ' s 
v i deot aped al l egat i ons and t o hel p t he j ur y assess her  
cr edi bi l i t y .   Thus,  whi l e t he concer ns r ai sed by t he Sevent h 
Ci r cui t  ar e l egi t i mat e,  t hose concer ns ar e not  i mpl i cat ed i n 
t hi s case.  
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r egar di ng a def endant ' s char act er .   See Wi s.  St at .  

§ 904. 04( 2) ( a) . 20  We now t ur n t o whet her  t he hand- bur ni ng 

r ef er ences i n t he v i deo and i n ot her  wi t nesses'  t est i mony ar e 

r el evant  t o t hese pur poses.      

2.  Was t he hand- bur ni ng evi dence r el evant  t o t hose pur poses? 

¶30 The ci r cui t  cour t ' s  anal ysi s of  t he r el evance of  t he 

hand- bur ni ng evi dence t o each of  t he above pur poses was somewhat  

i nt egr at ed i nt o i t s anal ysi s of  whet her  t hat  evi dence was 

admi ssi bl e f or  a pr oper  pur pose.   To f ur t her  expl ai n i t s 

deci s i on,  t he c i r cui t  cour t  st at ed:  

Speci f i cal l y,  as t o i dent i t y,  i t  makes t he l i kel i hood 
gr eat er  t hat  t he def endant  i s t he one who per pet r at ed 
t he sexual  assaul t ,  because t he hand bur ni ng evi dence 

                                                 
20 I n t hi s r egar d t he cour t  of  appeal s er r ed by dr awi ng 

di st i nct i ons bet ween pr evi ous ot her - act s cases,  i ncl udi ng Hunt ,  
and t hi s case,  and by concl udi ng t hat  t he hand- bur ni ng 
r ef er ences wer e easi l y exci sabl e f r om t he vi deo.   Mar i nez,  No.  
2009AP567- CR,  ¶¶11- 17.   We emphasi ze t hat ,  as l ong as t he 
c i r cui t  cour t  f ul l y  ar t i cul at ed i t s r easoni ng,  as t he c i r cui t  
cour t  di d i n t hi s case,  we r evi ew onl y whet her  t he c i r cui t  cour t  
er r oneousl y exer ci sed i t s di scr et i on i n admi t t i ng ot her - act s 
evi dence f or  a pr oper  pur pose.   Hunt ,  263 Wi s.  2d 1,  ¶34.   As 
not ed above,  a c i r cui t  cour t  has pr oper l y exer ci sed i t s 
di scr et i on i f  i t  " exami ned t he r el evant  f act s,  appl i ed a pr oper  
st andar d of  l aw,  used a demonst r at ed r at i onal  pr ocess,  and 
r eached a concl usi on t hat  a r easonabl e j udge coul d r each. "   I d.   
A c i r cui t  cour t  pr oper l y appl i es Wi s.  St at .  § 904. 04( 2) ( a)  and 
t he f i r st  pr ong of  t he Sul l i van anal ysi s i f  i t  ar t i cul at es a 
pur pose,  whi ch i s not  t he pr ohi bi t ed pr opensi t y  i nf er ence,  f or  
whi ch t o admi t  t he ot her - act s evi dence.   The ci r cui t  cour t  has 
done so her e.   The ci r cui t  cour t  consi der ed Mar i nez' s ar gument  
t hat  t he hand- bur ni ng r ef er ences wer e exci sabl e f r om t he vi deo 
but  r easonabl y concl uded t hat  t he St at e was per mi t t ed t o admi t  
t he ent i r e v i deo as i t  ar t i cul at ed a pr oper  pur pose f or  whi ch i t  
sought  t o use t he hand- bur ni ng evi dence.   As l ong as c i r cui t  
cour t s r each a r easonabl e concl usi on,  we wi l l  not  suppl ant  t hei r  
j udgment  wi t h our s.   I d. ,  ¶42.  
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cor r obor at es t he v i ct i m' s c l ai m of  t hese t wo di f f er ent  
i nst ances of  abuse.   The pr i or  bad act  evi dence 
concer ni ng hand bur ni ng i s r el evant  t o pr ove t hat  t he 
sexual  assaul t ,  i n f act ,  happened because i t  hel ps t he 
j ur y t o under st and t he t i me f r ame when t hi s  i nci dent  
may have occur r ed —— t he sexual  assaul t ,  t hat  i s  —— i t  
hel ps t hem t o under st and wher e i t  occur r ed;  and t he 
St at e i s r equi r ed t o pr ove i t  happened i n Jef f er son 
Count y as par t  of  t hi s pr osecut i on.   I t  hel ps t he j ur y 
t o under st and t he case as a whol e.    

I n f act ,  t he chi l d may be somewhat  f ear f ul  when she 
t est i f i es at  t he t r i al .   I  assume she wi l l  be 
t est i f y i ng i n per son,  and t hi s  hi st or y of  t he hand 
bur ni ng by t he def endant  mi ght  al so hel p t he j ur y t o 
under st and t he al l eged vi ct i m' s demeanor  and 
appear ance as she t est i f i es i n cour t .  

As we saw f r om t he vi deot ape i nt er vi ew as wel l ,  t he 
hand bur ni ng i s r eal l y an i nt egr al  par t  of  t he hi st or y 
t hat  t he al l eged vi ct i m pr ovi des,  because she t al ks 
about  t he def endant  bei ng t he same per son as t he one 
who bur ned her  hands;  she t al ks about  whet her  t he 
sexual  assaul t  happened t he same day t hat  t he hand 
bur ni ng occur r ed,  whet her  i t  was i n t he same r oom or  
house.   She t al ks about  t he f act  t hat  her  mot her  was 
gone when bot h i nci dent s occur r ed.   And so she i s,  i n 
her  own st at ement  as we see on t he vi deot ape,  
descr i bi ng one event  i n connect i on wi t h t he ot her ,  as 
f ar  as t i me,  l ocat i on and per pet r at or .  

So,  t he hand bur ni ng i nci dent  does pr ovi de a necessar y 
backgr ound.   I t  pr ovi des t he necessar y backgr ound f or  
under st andi ng t he def endant ' s behavi or .   I t  al so 
pr ovi des t he compl et e expl anat i on of  t he case and t he 
hi st or y and t he r el at i onshi p of  t he par t i es.   

¶31 The St at e' s cent r al  ar gument  i s t hat  because t he 

j ur y ' s cr edi bi l i t y  det er mi nat i on was t he cr ux of  t he case,  t he 

hand- bur ni ng evi dence was r el evant  because i t  al l owed t he j ur y  

t o bet t er  assess M. M. L. ' s cr edi bi l i t y .   The St at e asser t s t hat  

t he hand- bur ni ng evi dence was r el evant  consi der i ng " how t he 

hand- bur ni ng ev i dence f i t  i n wi t h t he [ S] t at e' s case and 
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Mar i nez' s def ense,  how t he hand- bur ni ng evi dence came up i n 

M. M. L. ' s v i deot aped st at ement ,  and what  t he cr edi bi l i t y  anal ysi s 

ent ai l s. "   The St at e ar gues t hat  because of  M. M. L. ' s age,  t he 

l i mi t ed det ai l s of  t he assaul t  she coul d pr ovi de,  and t he l ack 

of  any physi cal  evi dence,  t hi s  case depended ent i r el y on t he 

j ur y ' s assessment  of  M. M. L. ' s cr edi bi l i t y ,  whi ch was al so t he 

basi s of  Mar i nez' s def ense.   The St at e asser t s t hat  t he j ur y 

needed t o see t he ent i r e v i deo i n or der  t o assess M. M. L. ' s 

cr edi bi l i t y ,  whi ch t he St at e pr ovi des i s a " hol i st i c"  assessment  

t hat  " depends on mor e t han i sol at ed par t s of  a wi t ness' s 

answer s, "  i ncl udi ng t he " var i et y of  f act or s"  l i s t ed i n t he 

cr edi bi l i t y  j ur y i nst r uct i on.   Wi s——JI  Cr i mi nal  300.   Si nce 

Mar i nez' s def ense at  t r i al  was t hat  M. M. L. ' s al l egat i ons i n t he 

v i deo wer e t oo vague,  t he St at e ar gues t hat  t he hand- bur ni ng 

r ef er ences wer e necessar y t o pr ovi de t he compl et e cont ext  of  

M. M. L. ' s al l egat i ons r egar di ng t he t i mi ng,  l ocat i on,  and 

per pet r at or  of  t he assaul t .   Fur t her ,  t he St at e emphasi zes t hat  

t he c i r cui t  cour t  r easonabl y concl uded t hat  M. M. L. ' s descr i pt i on 

of  t he hand- bur ni ng i nci dent  i n t he v i deo was so " i nt egr al "  t o 

her  al l egat i ons of  sexual  assaul t  t hat  admi t t i ng t he v i deo as a 

whol e was necessar y t o pr ovi de t he j ur y wi t h suf f i c i ent  

backgr ound i nf or mat i on wi t h whi ch t o assess M. M. L. ' s 

cr edi bi l i t y .   Fi nal l y,  t he St at e ar gues t hat  t o pr esent  t he who,  

when and wher e of  t he sexual  assaul t ,  i t  was cr i t i cal  t o show 

t he ent i r e v i deo t o t he j ur y,  i ncl udi ng M. M. L. ' s r ef er ences t o 

t he hand bur ni ng.  
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¶32 Mar i nez pr i mar i l y asser t s t hat  t he hand- bur ni ng 

evi dence was not  r el evant  because i t  s i mpl y was not  necessar y t o 

est abl i sh any el ement  of  t he St at e' s case.   He ar gues t hat  

M. M. L. ' s ot her  st at ement s,  not  r ef er r i ng t o t he hand bur ni ng 

i nci dent ,  and ot her  wi t nesses'  t est i mony wer e suf f i c i ent  t o 

est abl i sh cont ext ,  i dent i t y,  and t he t i me f r ame.   Addi t i onal l y,  

Mar i nez ar gues t hat  M. M. L. ' s hand- bur ni ng r ef er ences do not  

pr ovi de any cont ext  because t her e i s no l i nk bet ween t he hand-

bur ni ng i nci dent  and t he sexual  assaul t  l i ke t her e was i n Hunt  

bet ween t he sexual  assaul t  and t he def endant ' s i l l egal  dr ug use.   

Fi nal l y,  Mar i nez asser t s t hat  t he hand- bur ni ng r ef er ences ar e 

not  r el evant  t o M. M. L. ' s cr edi bi l i t y  because such det er mi nat i ons 

ar e l ef t  t o t he t r i er  of  f act ,  and bol st er i ng M. M. L. ' s 

cr edi bi l i t y  i n t hi s way i s i mpr oper .       

¶33 Thi s second pr ong i s s i gni f i cant l y mor e demandi ng t han 

t he f i r st  pr ong but  st i l l  does not  pr esent  a hi gh hur dl e f or  t he 

pr oponent  of  t he ot her - act s evi dence.   " The expansi ve def i ni t i on 

of  r el evancy i n Wi s.  St at .  § 904. 01 i s t he t r ue cor ner st one of  

t he Wi sconsi n Rul es of  Evi dence. "   Bl i nka,  supr a,  § 401. 1 at  97.   

Evi dence i s r el evant  i f  i t  has " any t endency t o make t he 

exi st ence of  any f act  t hat  i s  of  consequence t o t he 

det er mi nat i on of  t he act i on mor e pr obabl e or  l ess pr obabl e t han 

i t  woul d be wi t hout  t he evi dence. "   Wi s.  St at .  § 904. 01.   Even 

di ssi mi l ar  event s or  event s t hat  do not  occur  near  i n t i me may 

st i l l  be r el evant  t o one anot her .   Payano,  320 Wi s.  2d 348,  ¶70.   

Ther e ar e t wo par t s t o a r el evancy anal ysi s:  f i r st ,  " whet her  t he 

evi dence r el at es t o a f act  or  pr oposi t i on t hat  i s of  consequence 
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t o t he det er mi nat i on of  t he act i on, "  and second,  " whet her  t he 

evi dence has a t endency t o make a consequent i al  f act  mor e 

pr obabl e or  l ess pr obabl e t han i t  woul d be wi t hout  t he 

evi dence. "   Sul l i van,  216 Wi s.  2d at  785- 86;  Payano,  320 

Wi s.  2d 348,  ¶68.   The second par t  of  t he r el evancy anal ysi s 

i l l ust r at es t he evi dence' s pr obat i ve val ue,  whi ch i s al so par t  

of  t he t hi r d pr ong of  t he Sul l i van t est .   See Sul l i van,  216 

Wi s.  2d at  786.       

¶34 Each of  t he pur poses f or  whi ch t he hand- bur ni ng 

evi dence was admi t t ed r el at es t o a pr oposi t i on t hat  i s of  

consequence t o t he det er mi nat i on,  namel y,  whet her  t he j ur y 

bel i eved M. M. L. ' s account  of  sexual  abuse at  t he hands of  

Mar i nez.   " A wi t ness' s cr edi bi l i t y  i s  al ways ' consequent i al '  

wi t hi n t he meani ng of  Wi s.  St at .  § 904. 01. "   Bl i nka,  supr a,  

§ 401. 101 at  98.   Li ke so many chi l d sexual  assaul t  cases,  t hi s 

case boi l ed down t o whom t he j ur y bel i eved;  t he chi l d al l egi ng 

she was sexual l y assaul t ed or  t he def endant  who deni es i t  

occur r ed.   See Bl i nka,  supr a,  § 404. 7 at  217- 18 ( not i ng t hat  

" [ c] hi l d sexual  abuse pr osecut i ons of t en pr oceed under  t hr ee 

maj or  di sabi l i t i es:  t hey r el y on a s i ngl e wi t ness who i s ver y 

young and whose al l egat i ons ar e f r equent l y unsuppor t ed by 

physi cal  evi dence" ) .   The di f f i cul t  pr oof  i ssues pr ovi de t he 

r at i onal e behi nd t he gr eat er  l at i t ude r ul e.   Davi dson,  236 

Wi s.  2d 537,  ¶40.   Thus,  i t  f ol l ows t hat  t he gr eat er  l at i t ude 

r ul e al l ows f or  t he mor e l i ber al  admi ssi on of  ot her - act s  

evi dence t hat  has a t endency t o assi st  t he j ur y  i n assessi ng a 

chi l d' s al l egat i ons of  sexual  assaul t .   I t  was r easonabl e f or  
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t he c i r cui t  cour t  t o concl ude t hat  t he hand- bur ni ng r ef er ences 

wer e admi ssi bl e t o add addi t i onal  cont ext  t o t he l i mi t ed det ai l s 

of  t he sexual  assaul t  t hat  M. M. L.  was abl e t o pr ovi de,  and t o 

al l ow t he j ur y t o bet t er  assess M. M. L. ' s cr edi bi l i t y ,  whi ch was 

t he cent r al  det er mi nat i on her e.    

¶35 Addi t i onal l y,  i t  was r easonabl e f or  t he c i r cui t  cour t  

t o concl ude t hat  M. M. L. ' s hand- bur ni ng r ef er ences pr ovi ded 

addi t i onal  cont ext  about  t he t i me and l ocat i on of  t he al l eged 

sexual  assaul t .   Pr of essor  Dani el  Bl i nka st at es i n hi s t r eat i se 

on Wi sconsi n Ev i dence t hat  " backgr ound i nf or mat i on i s of t en 

necessar y t o pr ovi de t he j ur y wi t h t he pr oper  cont ext  i n whi ch 

t o pl ace ot her  cr i t i cal  t est i mony. "   Bl i nka,  supr a,  § 401. 101,  

at  101.   Whi l e Or n r ef er r ed t o t he hand- bur ni ng i nci dent  t o t r y 

t o pi n down when t he sexual  abuse occur r ed,  M. M. L.  st at ed t hat  

she di d not  know " whi ch one was f i r st  or  l ast . "   Thi s was t he 

onl y t i me i n t he i nt er vi ew t hat  Or n asked M. M. L.  when t hi s 

happened.   Thus,  t hese f act s ar e an i mpor t ant  par t  of  M. M. L. ' s 

di scl osur e because,  wi t hout  t hi s,  t he j ur y may have wonder ed why 

no one even asked M. M. L.  when t hi s happened,  and coul d have 

quest i oned M. M. L. ' s cr edi bi l i t y  based on t he l ack of  i nf or mat i on 

i n an exci sed vi deo i nt er vi ew.   

¶36 Gi ven t he f act  t hat  t he St at e sought  t o admi t  t he 

hand- bur ni ng evi dence because M. M. L.  r ef er r ed t o t hat  i nci dent  

i n t he v i deot aped i nt er vi ew and wove i t  i nt o her  account  of  t he 

sexual  abuse,  t he r el evance of  t he hand- bur ni ng evi dence i s t i ed 

t o t he r el evance of  t he v i deo i t sel f .   M. M. L. ' s v i deot aped 

st at ement s al l egi ng t hat  Mar i nez sexual l y abused her  wer e 
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pr oper l y admi ssi bl e under  Wi s.  St at .  § 908. 08 and of  s i gni f i cant  

r el evance because t hey wer e t he St at e' s sol e evi dence of  t he 

sexual  assaul t .   Cer t ai nl y,  gi ven t he i mpor t ance of  t he v i deo 

evi dence t o t he St at e' s case,  i t  was not  unr easonabl e f or  t he 

c i r cui t  cour t  t o concl ude t hat  such evi dence was r el evant  t o t he 

j ur y ' s cr edi bi l i t y  det er mi nat i on,  whi ch was t he cent r al  f ocus of  

t he case,  and t hus pr oper l y admi ssi bl e.   The hand- bur ni ng 

evi dence was r el evant  i n t hi s case.  

3.  Was t he pr obat i ve val ue of  t he hand- bur ni ng evi dence 

subst ant i al l y  out wei ghed by t he r i sk or  danger  of  unf ai r  

pr ej udi ce? 

¶37 Af t er  expl ai ni ng t he r el evance of  t he hand- bur ni ng 

evi dence,  whi ch al so per t ai ns t o t he pr obat i ve val ue of  t hat  

evi dence,  t he c i r cui t  cour t  added:  

As t o t he pr obat i veness ver sus unf ai r  pr ej udi ce 
anal ysi s,  t her e' s al so a concer n,  of  cour se,  whi ch i s 
l egi t i mat e,  t hat  ot her  act s evi dence under  904. 04,  
especi al l y i nvol v i ng cr i mi nal  act s,  has t he possi bl e 
ef f ect  of  bei ng unf ai r l y pr ej udi c i al  t o t he def endant  
or  t he par t y agai nst  whom i t  i s  of f er ed.   That  i s a 
concer n her e.   The hand bur ni ng i s an act  of  v i ol ence 
per pet r at ed agai nst  a chi l d.  

I  do bel i eve,  however ,  t hat ,  f i r st  of  al l ,  we can 
si gni f i cant l y mi ni mi ze t he possi bi l i t y  t hat  t he j ur y 
wi l l  use t he hand bur ni ng evi dence f or  an i mpr oper  
pur pose by gi v i ng a caut i onar y i nst r uct i on.   Ther e' s a 
pat t er n i nst r uct i on whi ch t he St at e has r ef er r ed t o.   
I  woul d be wi l l i ng t o modi f y t hat  as needed i n t hi s 
case,  but  t hat  woul d be t he gener al  i nst r uct i on t hat  I  
woul d gi ve.   I t  woul d be t he pat t er n i nst r uct i on.  

That  i nst r uct i on c l ear l y t el l s  t he j ur y t hey ar e t o 
use t he evi dence onl y f or  a cer t ai n pur pose,  cont ext  
and i dent i f i cat i on.   And t hey ar e not  t o use i t  f or  
any ot her  pur pose.   
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I  bel i eve t he i nst r uct i on al so t el l s  t he j ur y  t hat  
t hey ar e not  t o concl ude t hat ,  because t he def endant  
had commi t t ed some ot her  cr i me t hat  he i s,  t her ef or e,  
mor e l i kel y t o have commi t t ed t he cr i me i n t hi s case.   

I  al so wi l l  l i mi t  what  l evel  of  det ai l  and what  t ype 
of  evi dence t he St at e can i nt r oduce concer ni ng t he 
hand bur ni ng.   I  have al r eady i ndi cat ed I  won' t  al l ow 
phot ogr aphs of  t he chi l d' s hands.  

 .  .  .   

So we' r e goi ng t o l i mi t  t he det ai l s concer ni ng t he 
hand bur ni ng.   And I  wi l l  di r ect  Mr .  Wambach t o go 
over  t hat  wi t h hi s wi t nesses;  t hat  t hat ' s t o be 
cover ed i n a ver y gener al  nat ur e so i t ' s  j ust  used f or  
t he pur pose t hat  I  have i ndi cat ed.  

¶38 The ci r cui t  cour t  al so not ed t hat  i t s consi der at i on of  

t he gr eat er  l at i t ude r ul e hel ped t i p t he bal ance i n f avor  of  

admi t t i ng t he hand- bur ni ng evi dence when i t  wei ghed i t s 

pr obat i ve val ue agai nst  t he r i sk of  unf ai r  pr ej udi ce.  

I  do t hi nk t hat  t he gr eat er  l at i t ude of  pr oof  st andar d 
has i t s pr i mar y appl i cat i on i n t hi s case on t hi s  l ast  
f act or ;  and t hat  gi ven t hat  gr eat er  l at i t ude of  pr oof ,  
t hat  t hi s evi dence i s hi ghl y pr obat i ve and t hat  i t  i s  
pr oper l y admi ssi bl e.   The danger  of  unf ai r  pr ej udi ce 
i s r el at i vel y l ow,  gi ven t he ef f ect  of  t he Cour t ' s 
l i mi t i ng r ul i ng and t he ef f ect  of  t he caut i onar y 
i nst r uct i on whi ch I  wi l l  gi ve.  

¶39 The f ocus of  Mar i nez' s ar gument  i s on t hi s t hi r d 

pr ong.  He ar gues t hat  t he hand- bur ni ng evi dence was ext r emel y 

pr ej udi c i al  and t hat  t he pr osecut or  exceeded t he l i mi t ed 

pur poses f or  whi ch t hi s evi dence was admi t t ed.   Mar i nez asser t s 

t hat  t he c i r cui t  cour t  di d not  adequat el y consi der  j ust  how 

pr ej udi c i al  t hi s evi dence was,  especi al l y gi ven t he cumul at i ve 

ef f ect  of  M. M. L. ' s al l egat i ons of  bot h sexual  and physi cal  

assaul t  at  t he hands of  Mar i nez.   Mar i nez ar gues t hat  j ur or s 
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al r eady see a man char ged wi t h sexual l y assaul t i ng a chi l d as a 

" monst er , "  and " coupl ed wi t h f ur t her  t est i mony t hat  t hi s monst er  

bur ned t he hands of  a f i ve year  ol d gi r l ,  i t  woul d be di f f i cul t ,  

i f  not  i mpossi bl e t o di vor ce t he emot i on of  such a hei nous act  

f r om t he sexual  assaul t  char ge f or  whi ch he i s on t r i al . "   

Addi t i onal l y,  Mar i nez ar gues t hat  t he gener i c caut i onar y 

i nst r uct i on was i nsuf f i c i ent  t o undo t he pr ej udi ce t o Mar i nez.   

Mar i nez asser t s  t hat  t he pur poses f or  whi ch t he hand- bur ni ng 

r ef er ences wer e admi t t ed,  speci f i cal l y i dent i t y,  t i me,  l ocat i on 

and cont ext ,  coul d have been est abl i shed t hr ough ot her  avenues.   

Fi nal l y,  Mar i nez ar gues t hat  t he c i r cui t  cour t  shoul d have 

wai t ed t o deci de whet her  t o admi t  t he hand- bur ni ng evi dence 

unt i l  af t er  t he def ense pr esent ed i t s case and i t  knew what  

Mar i nez chal l enged.       

¶40 The St at e asser t s t hat  Mar i nez has not  met  hi s bur den 

of  showi ng t hat  t he pr obat i ve val ue of  t he hand- bur ni ng evi dence 

i s subst ant i al l y  out wei ghed by t he r i sk or  danger  of  unf ai r  

pr ej udi ce,  par t i cul ar l y consi der i ng t he def er ence gi ven t o 

c i r cui t  cour t s '  evi dent i ar y r ul i ngs.   The St at e ar gues t hat  t he 

hand- bur ni ng r ef er ences wer e pr obat i ve because of  t hei r  

i mpor t ance t o M. M. L. ' s di scl osur e of  t he sexual  assaul t  i n t he 

v i deo,  whi ch was t he onl y evi dence t hat  t he j ur y  had t o assess 

her  cr edi bi l i t y .   The St at e not ed t hat  i t  was not  possi bl e or  

necessar y f or  t he c i r cui t  cour t  t o wai t  t o r ul e on t he ot her -

act s mot i on unt i l  af t er  t he def ense r est ed because t he vi deo was 

so cr i t i cal  t o t he St at e' s case.   Fur t her ,  t he St at e not ed t hat  

t he hand- bur ni ng evi dence was " cer t ai nl y pr ej udi c i al , "  but  t hat  
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t he c i r cui t  cour t  adequat el y addr essed t hat  pr ej udi ce by ( 1)  

l i mi t i ng t he i nt r oduct i on of  det ai l s about  t he hand- bur ni ng 

i nci dent ,  ( 2)  gi v i ng a l i mi t i ng i nst r uct i on dur i ng voi r  di r e,  

( 3)  cont r ol l i ng t he t est i mony on t he hand- bur ni ng i nci dent ,  and 

( 4)  gi v i ng a t ai l or ed caut i onar y i nst r uct i on t o t he j ur y af t er  

c l osi ng ar gument s.      

¶41 We cont i nue t o t he t hi r d pr ong of  t he Sul l i van 

anal ysi s,  r ecogni z i ng t hat  t he bur den now shi f t s t o Mar i nez t o 

est abl i sh t hat  t he evi dence' s pr obat i ve val ue was subst ant i al l y  

out wei ghed by t he danger  of  unf ai r  pr ej udi ce.   Hunt ,  263 

Wi s.  2d 1,  ¶69;  Payano,  320 Wi s.  2d 348,  ¶80.   Evi dence t hat  i s 

r el evant  " may be excl uded i f  i t s  pr obat i ve val ue i s 

subst ant i al l y  out wei ghed by t he danger  of  unf ai r  pr ej udi ce. "   

Wi s.  St at .  § 904. 03. 21  The pr obat i ve val ue of  evi dence " i s a 

f unct i on of  i t s  r el evance under  Wi s.  St at .  § 904. 01. "   Bl i nka,  

supr a,  § 403. 1 at  135.   The ci r cui t  cour t  shoul d al so consi der  

t he pr oponent ' s need t o pr esent  t hi s evi dence gi ven t he cont ext  

of  t he ent i r e t r i al .   Bl i nka,  supr a,  § 403. 1 at  136.   Pr ej udi ce 

i s not  based on si mpl e har m t o t he opposi ng par t y ' s case,  but  

r at her  " whet her  t he evi dence t ends t o i nf l uence t he out come of  

                                                 
21 Wi sconsi n St at .  § 904. 03 pr ovi des i n f ul l :  

Excl usi on of  r el evant  evi dence on gr ounds of  
pr ej udi ce,  conf usi on,  or  wast e of  t i me.   Al t hough 
r el evant ,  evi dence may be excl uded i f  i t s  pr obat i ve 
val ue i s subst ant i al l y  out wei ghed by t he danger  of  
unf ai r  pr ej udi ce,  conf usi on of  t he i ssues,  or  
mi sl eadi ng t he j ur y,  or  by consi der at i ons of  undue 
del ay,  wast e of  t i me,  or  needl ess pr esent at i on of  
cumul at i ve evi dence.  
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t he case by ' i mpr oper  means. ' "   Payano,  320 Wi s.  2d 348,  ¶87 

( quot i ng St at e v.  Johnson,  184 Wi s.  2d 324,  516 N. W. 2d 463 

( 1994) ) .   To l i mi t  t he possi bi l i t y  t hat  t he j ur y wi l l  convi ct  

based on " i mpr oper  means, "  c i r cui t  cour t s may pr ovi de l i mi t i ng 

i nst r uct i ons,  gi ve a caut i onar y i nst r uct i on,  edi t  t he evi dence,  

or  r est r i ct  a par t y ' s ar gument s.   I d. ,  ¶99;  Hunt ,  263 Wi s.  2d 1,  

¶¶72- 73;  Sul l i van,  216 Wi s.  2d at  791.   We pr esume t hat  j ur i es 

compl y wi t h pr oper l y gi ven l i mi t i ng and caut i onar y i nst r uct i ons,  

and t hus consi der  t hi s an ef f ect i ve means t o r educe t he r i sk of  

unf ai r  pr ej udi ce t o t he par t y opposi ng admi ssi on of  ot her  act s 

evi dence.   See St at e v.  Pi t sch,  124 Wi s.  2d 628,  644 n. 8,  369 

N. W. 2d 711 ( 1985) ;  Hunt ,  263 Wi s.  2d 1,  ¶72.   Because t he 

st at ut e pr ovi des f or  excl usi on onl y i f  t he evi dence' s pr obat i ve 

val ue i s subst ant i al l y  out wei ghed by t he danger  of  unf ai r  

pr ej udi ce,  " [ t ] he bi as,  t hen,  i s squar el y on t he si de of  

admi ssi bi l i t y .   Cl ose cases shoul d be r esol ved i n f avor  of  

admi ssi on. "   Bl i nka,  supr a,  § 403. 1 at  139.         

¶42 For  t he r easons di scussed above i n t he r el evancy 

anal ysi s,  we agr ee wi t h t he St at e t hat  t he hand- bur ni ng evi dence 

i s hi ghl y pr obat i ve because i t  was " an i nt egr al  par t  of  t he 

hi st or y t hat  t he al l eged vi ct i m pr ovi de[ d] "  and was i nt er t wi ned 

wi t h M. M. L. ' s sexual  assaul t  al l egat i ons i n t he v i deo.   Thi s 

v i deo t est i mony was t he onl y oppor t uni t y M. M. L.  had t o t el l  t he 

j ur y about  t he sexual  assaul t  because she di d not  ot her wi se 

t est i f y,  due t o her  young age.   The St at e not es t hat  " [ i ] t  i s  

uncl ear  i f  M. M. L.  coul d have pr ovi ded coher ent  l i ve t est i mony. "   
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Thus,  t he ent i r e v i deo,  i ncl udi ng t he hand- bur ni ng r ef er ences,  

was cr i t i cal  t o t he St at e' s case.  

¶43 As not ed above,  t he pr obat i ve val ue of  t he hand-

bur ni ng r ef er ences i s t i ed t o t he f act  t hat  t he v i deo was 

cent r al  t o t he St at e' s case and pr oper l y admi ssi bl e under  Wi s.  

St at .  § 908. 08.   The i mpet us f or  t he l egi s l at ur e' s cr eat i on of  

t hi s means t o admi t  v i deo t est i mony of  chi l d v i ct i ms i s al so 

r el evant  t o t he c i r cui t  cour t ' s  anal ysi s of  whet her  t he 

pr obat i ve val ue of  M. M. L. ' s r ef er ences t o t he hand- bur ni ng 

i nci dent  wi t hi n t he v i deot ape was subst ant i al l y  out wei ghed by 

t he danger  of  unf ai r  pr ej udi ce.   The l egi s l at ur e cr eat ed Wi s.  

St at .  § 908. 08 i n r ecogni t i on of  t he f act  " t hat  speci al  

evi dent i ar y r ul es wer e necessar y t o accommodat e t he i ncr easi ng 

number s of  chi l dr en cal l ed as wi t nesses and t he di f f i cul t  pr oof  

pr obl ems r ai sed by t hose cases. "   Bl i nka,  supr a,  § 808. 1 at  884.   

These di f f i cul t  pr oof  pr obl ems al so suppor t  t he gr eat er  l at i t ude 

r ul e and t her ef or e pr ovi de addi t i onal  wei ght  t o t he pr obat i ve 

val ue of  evi dence wi t hi n a v i deot aped i nt er vi ew used i n a chi l d 

sexual  assaul t  case.  

¶44 The hand- bur ni ng r ef er ences wer e cer t ai nl y pr ej udi c i al  

t o Mar i nez,  as t he c i r cui t  cour t  not ed.   As we have not ed,  t o 

l i mi t  pr ej udi ce,  t he c i r cui t  cour t  t ook sever al  measur es t o 

ensur e t hat  Mar i nez was not  unf ai r l y pr ej udi ced.   Fi r st ,  t he 

c i r cui t  cour t  gave l i mi t i ng and caut i onar y i nst r uct i ons t o t he 
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j ur y dur i ng voi r  di r e and af t er  c l osi ng ar gument s. 22  Second,  t he 

c i r cui t  cour t  l i mi t ed t he admi ss i on of  t he hand- bur ni ng evi dence 

                                                 
22 The ci r cui t  cour t  gave t he f ol l owi ng modi f i ed ver si on of  

t he st andar d caut i onar y i nst r uct i on f or  ot her  act s evi dence 
af t er  c l osi ng ar gument s:  

Evi dence has been pr esent ed r egar di ng ot her  conduct  of  
t he def endant  f or  whi ch t he def endant  i s not  on t r i al .   
Speci f i cal l y,  evi dence has been pr esent ed t hat  t he 
def endant  bur ned t he hands of  [ M. M. L. ] .   I f  you f i nd 
t hat  t hi s conduct  di d occur ,  you shoul d consi der  i t  
onl y on t he i ssues of  i dent i t y and t o pr ovi de cont ext  
f or  t he chi l d' s st at ement s.   You may not  consi der  t hi s 
evi dence t o concl ude t hat  t he def endant  has a cer t ai n 
char act er  or  a cer t ai n char act er  t r ai t  and t hat  t he 
def endant  act ed i n conf or mi t y wi t h t hat  t r ai t  or  
char act er  wi t h r espect  t o t he of f ense char ged i n t hi s 
case.  

Thi s evi dence was r ecei ved on t he i ssues of ,  number  
one,  i dent i t y.   That  i s whet her  t he per son [ M. M. L. ]  
descr i bed as bur ni ng her  hands,  i s one i n t he same 
per son who sexual l y assaul t ed her ,  such t hat  i t  t ends 
t o i dent i f y t he def endant  as t he one who commi t t ed t he 
of f ense char ged.  

Number  t wo,  cont ext  or  backgr ound,  t hat  i s  t o pr ovi de 
a mor e compl et e pr esent at i on of  t he evi dence r el at i ng 
t o t he of f ense char ged.   You may consi der  t hi s 
evi dence onl y f or  t he pur poses I  have descr i bed,  
gi v i ng i t  t he wei ght  you det er mi ne i t  deser ves.  

I t  i s  not  t o be used t o concl ude t hat  t he def endant  i s  
a bad per son and f or  t hat  r eason i s gui l t y of  t he 
of f ense char ged.   I n wei ghi ng t he evi dence you may 
t ake i nt o account  mat t er s of  your  common knowl edge and 
your  obser vat i ons and exper i ence i n t he af f ai r s of  
l i f e.  

See Wi s——JI  Cr i mi nal  275.    

Dur i ng voi r  di r e,  t he c i r cui t  cour t  gave a l i mi t i ng 
i nst r uct i on t o t he j ur y t hat  was al most  i dent i cal  t o t he f i r st  
par agr aph of  t he caut i onar y i nst r uct i on quot ed above.  
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by r est r i ct i ng what  det ai l s t he pr osecut or  coul d br i ng i n,  

excl udi ng any phot os of  M. M. L. ' s bur ned hands,  and war ni ng t he 

pr osecut or  not  t o al l ow wi t nesses t o dwel l  on t he hand- bur ni ng 

i nci dent .    

¶45 Mar i nez asser t s t hat  t he l i mi t i ng and caut i onar y 

i nst r uct i ons wer e i nadequat e t o addr ess t he unf ai r  pr ej udi ce 

f r om t hi s hand- bur ni ng evi dence,  whi ch he ar gues was especi al l y 

pr ej udi c i al  gi ven M. M. L. ' s addi t i onal  comment s about  Mar i nez i n 

t he v i deo when r ef er enci ng t he hand- bur ni ng i nci dent . 23  Mar i nez 

f ur t her  ar gues t hat  t hi s pr ej udi ce was exacer bat ed by t he 

pr osecut or ' s mi suse of  such evi dence.   Thi s ar gument  does not  

per t ai n t o t he t hr ee- pr ong Sul l i van anal ysi s,  however .   When we 

r evi ew a c i r cui t  cour t ' s  admi ssi on of  ot her - act s evi dence under  

t he Sul l i van anal ysi s,  onl y t he f act s t hat  wer e bef or e t he 

c i r cui t  cour t  when i t  r ul ed on t he mot i on t o admi t  ot her - act s 

evi dence ar e r el evant .   Whi l e c i r cui t  cour t s shoul d consi der  t he 

l i kel y i mpact  of  t hi s evi dence at  t r i al  when pr ovi di ng l i mi t i ng 

i nst r uct i ons,  we wi l l  not  concl ude t hat  a c i r cui t  cour t  er r ed by 

f ai l i ng t o di v i ne exact l y how t he evi dence woul d be used at  

t r i al .   I f  t he c i r cui t  cour t  pr oper l y exami ned t he f act s bef or e 

i t  and bal anced t he pr obat i ve val ue ver sus t he pot ent i al  danger  

of  unf ai r  pr ej udi ce of  t he ot her - act s evi dence,  accor di ng t o t he 

                                                 
23 Speci f i cal l y,  Mar i nez ar gues t hat  M. M. L. ' s st at ement s 

t hat  ( 1)  she t hought  her  mot her  al l owed Mar i nez t o bur n her  
hands,  ( 2)  she hoped Mar i nez was " i n j ai l  r i ght  now f or  doi ng 
what  he di d t o"  her  hands,  and ( 3)  she hoped her  mot her  woul d 
mar r y a di f f er ent  per son,  wer e unf ai r l y pr ej udi c i al .  
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appr opr i at e l egal  st andar d,  we wi l l  af f i r m i t s deci s i on. 24    

Al l egat i ons t hat  a pr osecut or  used evi dence i n a way t hat  

exceeded t he pur poses f or  whi ch t hat  evi dence was admi t t ed or  

f ai l ed t o compl y wi t h a c i r cui t  cour t ' s  l i mi t i ng i nst r uct i on ar e 

mor e appr opr i at el y consi der ed as al l egat i ons of  pr osecut or i al  

mi sconduct .   See Mayo,  301 Wi s.  2d 642,  ¶43.   Thus,  we addr ess 

Mar i nez' s ar gument  i n t hi s r egar d bel ow under  t he st andar d f or  

pr osecut or i al  mi sconduct .  

¶46 The ci r cui t  cour t  r easonabl y concl uded t hat  Mar i nez 

di d not  meet  hi s bur den of  est abl i shi ng t hat  t he pr obat i ve val ue 

of  t he hand- bur ni ng evi dence was subst ant i al l y  out wei ghed by t he 

danger  of  unf ai r  pr ej udi ce.   Ther ef or e,  t he c i r cui t  cour t  di d 

not  er r  i n admi t t i ng t he hand- bur ni ng evi dence under  Wi s.  St at .  

§ 904. 04( 2) ( a)  accor di ng t o t he Sul l i van anal ysi s.   Mar i nez has 

f ai l ed t o est abl i sh t hat  t he pr obat i ve val ue of  such evi dence 

                                                 
24 I n pr evi ous cases i n whi ch we r evi ewed a c i r cui t  cour t ' s  

admi ssi on of  ot her - act s evi dence,  we di scussed how t he evi dence 
was act ual l y used at  t r i al  wi t hi n our  t hr ee- pr ong Sul l i van 
anal ysi s.   See Sul l i van,  216 Wi s.  2d at  790- 92;  Davi dson,  236 
Wi s.  2d 537,  ¶78;  Hammer ,  236 Wi s.  2d 686,  ¶36 n. 8;  Payano,  320 
Wi s.  2d 348,  ¶101.   We not e t hat  a di scussi on of  how t he ot her -
act s evi dence was used at  t r i al  may suppl ement  our  concl usi on 
t hat  a c i r cui t  cour t  pr oper l y admi t t ed such evi dence,  
par t i cul ar l y under  t hi s t hi r d pr ong.   Addi t i onal l y,  i f  we 
concl ude t hat  a c i r cui t  cour t  er r ed i n admi t t i ng ot her - act s 
evi dence,  how t hat  evi dence was used at  t r i al  becomes r el evant  
t o our  subsequent  anal ysi s of  whet her  t hat  er r or  was har ml ess.   
See Sul l i van,  216 Wi s.  2d at  792- 94.    

Because we concl ude t hat  t he c i r cui t  cour t  pr oper l y  
exer ci sed i t s di scr et i on i n admi t t i ng t he ot her - act s evi dence,  
we do not  r each t he har ml ess er r or  anal ysi s i n t hi s case.   Thus,  
we consi der  Mar i nez' s ar gument  i n t hi s r egar d as an al l egat i on 
of  pr osecut or i al  mi sconduct .  
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was subst ant i al l y  out wei ghed by t he danger  of  unf ai r  pr ej udi ce.   

We now t ur n t o Mar i nez' s al l egat i ons of  pr osecut or i al  

mi sconduct .   

C.  Pr osecut or i al  Mi sconduct  

¶47 Mar i nez ar gues t hat  t he c i r cui t  cour t ' s  " al l owance of  

t he ot her  act s evi dence f or  t he pur poses st at ed [ was]  an 

er r oneous exer ci se of  j udi c i al  di scr et i on because t he evi dence 

was not  used f or  t he pur poses pr oposed by t he [ S] t at e. "   Mar i nez  

al l eges t hat  t her e ar e sever al  i nst ances i n whi ch t he pr osecut or  

exceeded t he ci r cui t  cour t ' s  l i mi t at i ons on t he use of  t hi s 

evi dence,  whi ch we addr ess bel ow.    

¶48 The St at e r esponds t hat  t hi s i ssue,  whet her  t he 

pr osecut or  exceeded t he ci r cui t  cour t ' s  l i mi t s on t he admi ssi on 

of  ot her - act s evi dence,  i s not  pr oper l y bef or e t hi s cour t  

because i t  was not  r ai sed i n t he St at e' s pet i t i on f or  r evi ew,  or  

i n a cr oss- pet i t i on by Mar i nez,  nor  was i t  obj ect ed t o at  t r i al .   

The St at e al so asser t s t hat  Mar i nez' s ar gument s about  how t he 

pr osecut or  used t he hand- bur ni ng evi dence at  t r i al  ar e not  

per t i nent  t o t he Sul l i van anal ysi s,  whi ch r evi ews t he ci r cui t  



No.  2009AP567- CR   

 

42 
 

cour t ' s  admi ssi on of  t hi s evi dence bef or e t r i al . 25  As di scussed 

i n mor e det ai l  above,  we agr ee wi t h t he St at e t hat  al l egat i ons 

of  mi suse of  ot her - act s evi dence by a pr osecut or  ar e not  

pr oper l y par t  of  t he Sul l i van anal ysi s.  

¶49 Such al l egat i ons shoul d be consi der ed an ar gument  f or  

a new t r i al  due t o pr osecut or i al  mi sconduct .   See Mayo,  301 

Wi s.  2d 642,  ¶43.   I ni t i al l y ,  a def endant  ought  t o 

cont empor aneousl y obj ect  t o any mi suse of  ot her  act s evi dence by 

a pr osecut or  t o al l ow a c i r cui t  cour t  t he oppor t uni t y t o cor r ect  

any al l eged er r or s dur i ng t r i al .   See St at e v.  Doss,  2008 WI  93,  

¶83,  312 Wi s.  2d 570,  754 N. W. 2d 150.   A def endant  who f ai l s t o 

obj ect  at  t he t i me of  al l eged er r or s by t he pr osecut or  r i sks 

f or f ei t i ng r evi ew of  such er r or s on appeal .   I d.   That  bei ng 

sai d,  " some er r or s ar e so pl ai n or  f undament al  t hat  t hey cannot  

be wai ved"  and wi l l  be consi der ed on appeal  despi t e t he absence 

of  an obj ect i on.   Davi dson,  236 Wi s.  2d 537,  ¶88.   Because of  

t he l i mi t ed evi dence pr esent ed at  t r i al ,  and t he pot ent i al l y  

                                                 
25 See e. g. ,  St at e v.  War r en J. A. ,  No.  1997AP2455- CR,  

unpubl i shed sl i p op. ,  ( Wi s.  Ct .  App.  Nov.  18,  1998)  ( separ at el y  
addr essi ng t he i ssues of  t he admi ssi bi l i t y  of  ot her - act s  
evi dence and t he pr osecut or ' s al l eged mi suse of  t hat  evi dence) ;  
Uni t ed St at es v.  Hal e,  448 F. 3d 971,  986 ( 7t h Ci r .  2006)  
( char act er i z i ng t he def endant ' s c l ai m t hat  t he pr osecut or  
mi sused ot her - act s evi dence dur i ng r ebut t al  " as a c l ai m of  
pr osecut or i al  mi sconduct  separ at e f r om t he di st r i ct  cour t ' s  
evi dent i ar y r ul i ng" ) ;  Uni t ed St at es v.  Si mpson,  479 F. 3d 492 
( 7t h Ci r .  2007)  ( concl udi ng t hat  t he def endant ' s  c l ai m t hat  t he 
pr osecut or  mi sused t he ot her - act s evi dence was an al l egat i on of  
pr osecut or i al  mi sconduct  and addr essi ng i t  i n t he har ml ess er r or  
anal ysi s af t er  hol di ng t hat  such evi dence was i mpr oper l y  
admi t t ed) .  
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pr ej udi c i al  nat ur e of  t hi s ot her - act s evi dence,  we wi l l  addr ess 

Mar i nez' s c l ai m of  pr osecut or i al  mi sconduct .  

¶50 As we di scussed pr evi ousl y,  t he c i r cui t  cour t  pl aced 

l i mi t at i ons on t he hand- bur ni ng evi dence.   Fi r st ,  t he pr osecut or  

was not  per mi t t ed t o i nt r oduce phot ogr aphs of  M. M. L. ' s bur ned 

hands.   Second,  t he St at e' s wi t nesses wer e not  per mi t t ed t o 

dwel l  on t he hand bur ni ng i nci dent .   Thi r d,  t he pr osecut or  was 

not  al l owed t o i nt r oduce medi cal  evi dence or  a det ai l ed 

expl anat i on of  M. M. L. ' s i nj ur i es.   Four t h,  t he pr osecut or  was 

i nst r uct ed t o expl ai n t o hi s wi t nesses t he l i mi t at i ons on t he 

hand- bur ni ng evi dence so t hat  i t  woul d be used onl y " i n a ver y 

gener al  nat ur e"  f or  t he pr escr i bed pur poses.    

¶51 Mar i nez asser t s  t hat  t he f ol l owi ng det ai l s of  t he 

hand- bur ni ng i nc i dent  shoul d not  have been admi t t ed because t hey 

wer e unnecessar y and emot i onal ,  and t hat  t he pr osecut or  

i mpr oper l y f ocused on t hese det ai l s dur i ng t r i al .   Mar i nez 

chal l enges t he f ocus on t he f ol l owi ng det ai l s:  ( 1)  M. M. L.  

t hought  her  mot her  al l owed Mar i nez t o bur n her  hands,  ( 2)  M. M. L.  

want ed her  mot her  t o mar r y someone el se,  ( 3)  M. M. L.  hoped t hat  

Mar i nez was i n j ai l  f or  bur ni ng her  hands,  ( 4)  M. M. L.  had t o go 

t o t wo hospi t al s  af t er  her  hands wer e bur ned,  and ( 5)  M. M. L.  had 

t o st ay at  t he hospi t al  " f or  some per i od of  t i me"  because her  

bur ns wer e ser i ous.   M. M. L.  r ef er r ed t o t he f i r st  t hr ee det ai l s 

dur i ng t he vi deot aped i nt er vi ew whi l e r ef er r i ng t o t he hand-

bur ni ng i nci dent .   These st at ement s wer e par t  of  t he hand-

bur ni ng r ef er ences t hat  t he c i r cui t  cour t  admi t t ed,  and t hus 

t hese r ef er ences di d not  v i ol at e t he c i r cui t  cour t ' s  l i mi t at i ons 
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on such evi dence.   The f our t h and f i f t h det ai l s,  l i s t ed above,  

came out  i n Rachel  Mar i nez' s t est i mony af t er  t he pr osecut or  was 

di r ect ed t o l ead her  i n or der  t o st ay wi t hi n t he c i r cui t  cour t ' s  

or der . 26  At  t he t i me,  Mar i nez di d not  obj ect  t o t he pr osecut or ' s 

quest i ons t hat  el i c i t ed t hese f act s.   The St at e concedes t hat  

t hese quest i ons wer e out si de of  t he c i r cui t  cour t ' s  l i mi t i ng 

or der  because t hese f act s wer e not  ment i oned i n t he v i deot ape.   

Whi l e t hese f act s ar guabl y may have been out si de of  t he c i r cui t  

cour t ' s  l i mi t at i ons,  t hey do not  add si gni f i cant l y i nf l ammat or y 

det ai l s t o t hose t hat  wer e al r eady admi t t ed r egar di ng t he hand-

bur ni ng i nci dent .   Any pr ej udi ce t o Mar i nez f r om t he r ef er ences 

t o t he hand- bur ni ng i nci dent ,  or  t o t he det ai l s sur r oundi ng t hat  

i nci dent ,  was addr essed i n t he l i mi t i ng and caut i onar y 

i nst r uct i ons.   These addi t i onal  det ai l s di d not  negat e t he 

                                                 
26 These f act s came f or t h i n t he f ol l owi ng exchange:  

Pr osecut or  Wambach:  [ M. M. L. ]  was t r anspor t ed f r om Wat er t own 
ER t o t he Uni ver si t y of  Wi sconsi n Hospi t al s i n Madi son? 

Rachel  Mar i nez:  Yes.  

Q:  And t he def endant  di d come t o v i s i t  her  t hat  same 
ni ght ,  December  t he 27t h;  cor r ect ? 

A:     Yes.  

Q:  [ M. M. L. ]  st ayed at  t he hospi t al  f or  some per i od of  
t i me;  r i ght ? 

A:     Yes.  

Q:     Because her  bur ns wer e ser i ous? 

A:     Yes.  
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ef f ect  of  t hose i nst r uct i ons or  " so i nf ect [ ]  t he t r i al  wi t h 

unf ai r ness"  as t o deny Mar i nez due pr ocess.  

¶52  Mar i nez al so asser t s t hat  t he pr osecut or  mi sused t he 

hand- bur ni ng evi dence t hr oughout  hi s c l osi ng ar gument ,  and he 

hi ghl i ght s f our  speci f i c  i nst ances of  al l eged mi suse.   These 

st at ement s wer e not  obj ect ed t o at  t r i al .   Fi r st ,  Mar i nez 

al l eges t hat ,  dur i ng c l osi ng ar gument ,  t he pr osecut or  

" essent i al l y  l ump[ ed]  t he bur ni ng hands i n wi t h t he sexual  

assaul t  al l egat i on"  when t he pr osecut or  ar gued as f ol l ows:      

Do you r emember  how [ M. M. L. ]  descr i bed t he f act  t hat  
t he def endant  had bur ned her  hands?  She f i r st  sai d:  
My mommy l et t ed,  my mommy l et t ed Mi key bur n my hands.   
That ' s how she f el t .   As l ong as we ar e t al k i ng about  
t hat ,  l et ' s  f ast  f or war d t o when Kar i  asked her  asked 
[ M. M. L. ]  i f  – I  want  t o get  t hi s r i ght .  

I f  somet hi ng happens,  i s t her e a saf e gr own up you can 
t al k about  st uf f  wi t h?  [ M. M. L. ]  sai d:  James i s a saf e 
per son.   You know James,  f r om her  mot her ' s t est i mony 
and f r om [ M. M. L. ' s] ,  was t he dr i ver  who woul d t ake 
[ M. M. L. ]  t o go v i s i t  her  mot her  af t er  [ M. M. L. ' s]  hands 
had got  bur ned.   James i s a saf e per son.   You' r e a 
saf e per son.   Cat hy i s a saf e per son.  

No Mi key.   I s he not  a saf e per son.   I sn' t  t hat  
consi st ent  wi t h someone who t ouches your  pr i vat e ar ea 
when t hey shoul dn' t  when your  mom i s of f  at  wor k?  Not  
t her e pr ot ect i ng you i n your  f our  year  ol d mi nd.   
Mi key i s not  a saf e per son.   And you not i ce mommy 
di dn' t  make t hat  l i s t  of  saf e peopl e ei t her ;  di d she.  

The ai m of  t he pr osecut or ' s l i ne of  ar gument  her e became cl ear  

when he expl ai ned t he concl usi on t hat  he want ed t he j ur y t o dr aw 

f r om t hese f act s,  whi ch i s t hat  M. M. L.  was consi st ent  i n her  

st at ement s wi t hi n t he v i deo.  

And i sn' t  t hat  consi st ent  cor r obor at i on of  a chi l d who 
says:  Mommy l et t ed hi m bur n my hands.   I sn' t  t hat  
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consi st ent  i n t he way [ M. M. L. ]  has put  t oget her  t he 
f act  t hat  her  mot her  i sn' t  pr ot ect i ng her .  

The pr osecut or  pr oper l y used t hi s evi dence f or  t he pur poses of  

cont ext  and cr edi bi l i t y  f or  whi ch t hi s evi dence was admi t t ed.    

¶53 Second,  Mar i nez asser t s t hat  t he f ol l owi ng excer pt  of  

t he pr osecut or ' s c l osi ng ar gument  goes beyond t he ci r cui t  

cour t ' s  or der :     

We al so l ear ned f r om Kar i  Or n t hat  when t her e have 
been mul t i pl e i nci dent s of  abuse,  t hat  her  exper i ence 
i s t hat  t her e ar e t i mes when,  i n f act ,  chi l dr en wi l l  
r el at e because di scl osur e i s a pr ocess.   I t ' s  not  an 
event .   That  t her e wi l l  be t i mes when t he chi l d wi l l  
r el at e,  f or  i nst ance,  l i ke i n t hi s case,  t hat  her  
hands had been bur ned by Mi key.   And at  some l at er  
poi nt ,  she wi l l ,  based on al l  of  t he f act or s goi ng on,  
f ear  coul d be one of  t hem.  

Cer t ai nl y af t er  someone has bur ned your  hands ser i ous 
enough f or  you t o have t o get  t r ansf er r ed f r om t he ER 
t o t he UW Hospi t al  and t o st ay t her e,  t hat  you mi ght  
not  f eel  saf e at  t hat  poi nt  and t hat  you mi ght  not  be 
abl e t o di f f er ent i at e al l  t he t hi ngs goi ng on i n t he 
moment  wi t h past  abuse.  

Thi s i s not  a mi suse of  t he hand- bur ni ng evi dence.   The 

pr osecut or  used t he f act  t hat  t he j ur y knew t hat  t her e was a 

ser i ous i nci dent  of  physi cal  abuse t o expl ai n why M. M. L.  may 

have i ni t i al l y  di scl osed t he physi cal ,  but  not  t he sexual ,  

abuse.   Thi s i s per mi ssi bl e t o pr ovi de cont ext  t o M. M. L. ' s 

di scl osur e t o assi st  t he j ur y i n assessi ng whet her  her  

st at ement s ar e cr edi bl e.  

¶54 Thi r d,  Mar i nez ar gues t hat ,  dur i ng hi s r ebut t al ,  t he 

pr osecut or  t r i ed t o pr esent  Mar i nez as someone wi t h a " cr i mi nal  

char act er "  by ment i oni ng t hat  M. M. L. ' s bur ns wer e so ser i ous 
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t hat  she was t r eat ed i n t wo di f f er ent  hospi t al s.   The pr osecut or  

st at ed:  

Let ' s t ur n t o what  t he def ense ar gues:   Look at  how 
di f f er ent  [ M. M. L. ]  act ed bet ween t al k i ng about  t he 
bur ni ng of  her  hands and her  pr i vat e ar ea bei ng 
vi ol at ed.   Wel l ,  what  woul d you expect ?  I  mean she 
was -  -  she had ser i ous bur ns and she was i n t wo 
di f f er ent  hospi t al s.   That ,  of  cour se,  i s goi ng t o 
have a much gr eat er  i mpact  on you when you ar e f our  
and you don' t  even necessar i l y  have an appr ec i at i on 
f or  j ust  how pr i vat e t hat  pr i vat e ar ea i s.   Ri ght .  

I n t he cont ext  of  t he pr osecut or ' s ar gument ,  i t  i s  c l ear  t hat  

t hese det ai l s wer e used f or  a per mi ssi bl e pur pose wi t hi n t he 

c i r cui t  cour t ' s  or der :  t hat  i s ,  t o pr ovi de cont ext  f or  t he j ur y 

t o assess M. M. L. ' s cr edi bi l i t y  r egar di ng t he sexual  assaul t .    

Addi t i onal l y,  we not e t hat  Mar i nez opened t he door  t o t hi s 

r esponse by t he pr osecut i on when he ar gued i n c l osi ng t hat  t he 

j ur y shoul d not  bel i eve M. M. L.  because of  t he di f f er ences i n her  

demeanor  when she t al ked about  t he t wo i nci dent s i n t he v i deo.   

See Uni t ed St at es v.  Reagan,  694 F. 2d 1075,  1080 ( 7t h Ci r .  1982 

( not i ng t hat  " wher e def ense counsel  makes r emar ks i n c l osi ng 

t hat  i nvi t e t he [ St at e]  t o r espond,  t he pr osecut or  may,  i n 

r ebut t al ,  ent er  i nt o ar eas whi ch woul d ot her wi se const i t ut e 

i mpr oper  ar gument . " ) .    

¶55 Fi nal l y,  Mar i nez ar gues t hat  t he pr osecut or ' s 

f ol l owi ng ar gument  dur i ng r ebut t al  c l osi ng i nvi t ed t he j ur y t o 

convi ct  based on Mar i nez' s " over al l  evi l  char act er . "   Mar i nez 

r ef er s t o t he f ol l owi ng por t i on of  t he pr osecut or ' s r ebut t al  

ar gument :  
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We know f r om t he evi dence t hat  t he def endant  i s 
r esponsi bl e f or  bur ni ng [ M. M. L. ' s]  hands.   And t hat  
wasn' t  t o di st r act  you,  but  when t he chi l d i s 
bel i evabl e and cr edi bl e i n l et t i ng you know what  he 
di d,  when he per pet r at ed t hat  ki nd of  abuse on her ,  
t he f act s and ci r cumst ances t el l  you t hat  she has t he 
same cr edi bi l i t y  i n descr i bi ng t he ot her  abuse he di d.  

And t hat ' s what  t hi s t r i al  i s  about  and t hat ' s what  
you shoul d f i nd t he def endant  gui l t y of .   Thank you.   

The St at e concedes t hat  t hi s l i ne of  ar gument  was i mpr oper ,  

per haps pr esumi ng t hat  t hi s was an i mpr oper  comment  on M. M. L. ' s  

cr edi bi l i t y  or  Mar i nez' s char act er .   We di sagr ee wi t h bot h 

Mar i nez' s asser t i on and t he St at e' s concessi on.   The pr osecut or  

asked t he j ur y t o concl ude t hat  M. M. L. ' s al l egat i ons of  sexual  

assaul t  wer e cr edi bl e because t hey wer e i n t he cont ext  of  a 

v i deot aped i nt er vi ew i n whi ch she al so accur at el y r ecount ed 

physi cal  abuse by Mar i nez.   Cont ext  and cr edi bi l i t y  ar e bot h 

pr oper  pur poses f or  whi ch t he hand- bur ni ng evi dence was 

admi t t ed.   Ther ef or e,  none of  t he pr osecut or ' s st at ement s 

di scussed above " so i nf ect ed t he t r i al  wi t h unf ai r ness as t o 

make t he r esul t i ng convi ct i on a deni al  of  due pr ocess. "   See 

Mayo,  310 Wi s.  2d 642,  ¶43.   

I V.  CONCLUSI ON 

¶56 We hol d t hat  t he c i r cui t  cour t  di d not  er r  i n 

admi t t i ng t he v i deo i n i t s ent i r et y under  Wi s.  St at .  

§§ 904. 04( 2) ( a)  and 908. 08.   We af f i r m t he c i r cui t  cour t ' s 

evi dent i ar y r ul i ng on t he admi ssi bi l i t y  of  t he ot her - act s 

evi dence because t he ci r cui t  cour t  " exami ned t he r el evant  f act s,  

appl i ed a pr oper  st andar d of  l aw,  used a demonst r at ed r at i onal  
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pr ocess,  and r eached a concl usi on t hat  a r easonabl e j udge coul d 

r each. "   Hunt ,  263 Wi s.  2d 1,  ¶34.    

¶57 We concl ude t hat ,  i n l i ght  of  t he gr eat er  l at i t ude 

r ul e,  and t he f act  t hat  t he ot her - act s evi dence was so 

i nt er t wi ned wi t h t he ot her wi se admi ssi bl e v i deot aped st at ement  

of  t he chi l d v i c t i m,  t he c i r cui t  cour t  pr oper l y det er mi ned t hat  

each of  t he t hr ee pr ongs of  t he Sul l i van anal ysi s suppor t ed 

admi ssi on.   See Sul l i van,  216 Wi s.  2d at  772- 73.   Under  t he 

f i r st  pr ong,  we concl ude t hat  t he c i r cui t  cour t  r easonabl y 

concl uded t hat ,  under  Wi s.  St at .  § 904. 04( 2) ( a) ,  t he hand-

bur ni ng r ef er ences wer e admi ssi bl e f or  t he pr oper  pur poses of  

est abl i shi ng M. M. L. ' s i dent i f i cat i on of  Mar i nez as her  abuser  

and pr ovi di ng cont ext ,  i ncl udi ng assi st i ng t he j ur y i n assessi ng 

M. M. L. ' s cr edi bi l i t y ,  est abl i shi ng t he t i me and l ocat i on of  t he 

sexual  abuse,  and pr ovi di ng a compl et e st or y  t o t he j ur y.   

Regar di ng t he second pr ong,  we concl ude t hat  t he c i r cui t  cour t ' s  

det er mi nat i on t hat  t he hand- bur ni ng evi dence was r el evant  t o t he 

above pur poses was r easonabl e,  pur suant  t o Wi s.  St at .  § 904. 01.   

Under  t he t hi r d pr ong,  we concl ude t hat  t he c i r cui t  cour t  

r easonabl y det er mi ned t hat ,  i n accor d wi t h Wi s.  St at .  § 904. 03,  

t he pr obat i ve val ue of  t he ent i r e v i deo,  i ncl udi ng M. M. L. ' s 

r ef er ences t o t he hand- bur ni ng i nci dent ,  was not  subst ant i al l y  

out wei ghed by t he danger  of  unf ai r  pr ej udi ce t o Mar i nez.  

¶58 We ar e al so sat i sf i ed t hat  any mi suse of  t he hand-

bur ni ng evi dence by t he pr osecut or  di d not  " so i nf ect [ ]  t he 

t r i al  wi t h unf ai r ness as t o make t he r esul t i ng convi ct i on a 

deni al  of  due pr ocess. "   See Mayo,  301 Wi s.  2d 642,  ¶43.   Thus,  
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we r ever se t he cour t  of  appeal s and af f i r m t he ci r cui t  cour t ' s  

j udgment  of  convi ct i on.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s r ever sed 

and t he j udgment  of  convi ct i on i s af f i r med.  
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¶59 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  I  agr ee 

wi t h t he unani mous deci s i on of  t he cour t  of  appeal s r ever si ng 

t he convi ct i on f or  t he sexual  of f ense and al l owi ng Mar i nez t o 

get  a new t r i al .   I  agr ee wi t h t he cour t  of  appeal s t hat  t he 

c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on i n admi t t i ng 

t he f our - year - ol d chi l d' s v i deot aped st at ement s descr i bi ng a 

separ at e i nci dent  i n whi ch Mar i nez bur ned her  hands.   I  al so 

agr ee wi t h t he cour t  of  appeal s t hat  t he di st r i ct  at t or ney' s 

of f i ce i mpr oper l y i nt r oduced t est i mony and ar gument s about  t he 

bur ni ng beyond what  t he c i r cui t  cour t  al l owed. 1    

¶60 The i ssue i n t he pr esent  case i s whet her  Mar i nez got  a 

f ai r  t r i al  when t he ci r cui t  cour t  admi t t ed t he f ul l  v i deot ape i n 

whi ch t he f our - year - ol d accused Mar i nez of  bur ni ng her  hands so 

sever el y t hat  she was hospi t al i zed.     

¶61 The maj or i t y concl udes t he hand- bur ni ng evi dence i s 

" hi ghl y pr obat i ve, "  yet  cannot  ar t i cul at e an answer  t o t he 

quest i on,  pr obat i ve of  what ?   

¶62 The maj or i t y conf uses t he i ssue by st at i ng t he obvi ous 

and uncont est ed pr oposi t i on t hat  t he v i deot ape i nt er vi ew of  t he 

chi l d i s hi ghl y pr obat i ve r egar di ng t he char ged cr i me.   

Cer t ai nl y t hose par t s of  t he v i deot ape i n whi ch t he chi l d 

accuses Mar i nez of  t he sexual  of f ense char ged ar e hi ghl y  

pr obat i ve of  t he char ged cr i me.   The quest i on pr esent ed,  

however ,  i s  how ar e t he chi l d' s s i x di st i nct  r ef er ences i n t he 

                                                 
1 St at e v.  Mar i nez,  No.  2009AP567- CR,  unpubl i shed sl i p op.  

( Wi s.  Ct .  App.  Mar .  18,  2010) .  
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vi deot ape t o a seper at e hand- bur ni ng i nci dent  r el evant  t o t he 

sexual  assaul t ,  beyond showi ng t hat  Mar i nez i s a bad man and has 

a pr opensi t y f or  hur t i ng chi l dr en?  The answer  i s t hat  t he s i x  

r ef er ences ar e not  r el evant  t o t he sexual  assaul t  and shoul d 

have been exci sed f r om t he vi deot ape. 2   

¶63 The concl usi on I  dr aw f r om t he evi dence of  Mar i nez' s 

r epr ehensi bl e act  i n sever el y bur ni ng a f our - year - ol d' s hands 

( and I  t hi nk i t  i s  t he concl usi on t hat  al l  r easonabl e peopl e 

woul d dr aw)  i s t hat  Mar i nez i s a bad per son who i s l i kel y t o 

har m t hi s chi l d agai n ( and per haps har m any chi l d wi t h whom he 

has cont act ) .   As I  see i t ,  ev i dence of  t he bur ni ng i nci dent  

obscur ed t he f ocus of  t he t r i al ,  whi ch was supposed t o be on t he 

sexual  assaul t . 3  Because of  t he bur ni ng evi dence,  t her e was t he 

l i kel i hood t hat  t he j ur y woul d convi ct  Mar i nez f or  t he sex 

of f ense " mer el y because he i s a per son l i kel y t o do such act s. " 4   

¶64 The bur ni ng evi dence was char act er  evi dence,  

i nadmi ssi bl e f or  t he pur pose of  pr ovi ng Mar i nez act ed i n 

conf or mi t y wi t h hi s char act er  or  pr opensi t i es.   The ai m of  Wi s.  

St at .  § 904. 04( 2)  i s t o keep evi dence f r om t he j ur y t hat  t he 

def endant  i s a bad per son and so i s pr one t o commi t  t he cr i me 

                                                 
2 No one suggest s t hat  t he v i deot ape of  t he chi l d' s 

st at ement s coul d not  have been edi t ed t o el i mi nat e t he 
r ef er ences t o t he bur ni ng.   Yet  t he c i r cui t  cour t  di d not  have 
t he vi deot ape edi t ed.     

3 St at e v.  Sonnenber g,  117 Wi s.  2d 159,  178,  344 N. W. 2d 95 
( 1984) .  

4 St at e v.  Whi t t y,  34 Wi s.  2d 278,  292,  149 N. W. 2d 557 
( 1967) .  
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al l eged. 5  The pur pose of  § 904. 04( 2)  i s t o pr event  t he St at e 

f r om r el y i ng on char act er  and pr opensi t y evi dence,  " i mpl yi ng 

t hat  t he j ur y needn' t  wor r y over much about  t he st r engt h of  t he 

gover nment ' s evi dence. " 6  The l aw i s desi gned t o ensur e t hat  

Mar i nez ( and ever y ot her  per son char ged wi t h a cr i me)  get s a 

f ai r  t r i al  i n whi ch t he St at e must  pr ove t he char ged cr i me 

beyond a r easonabl e doubt .   The l aw does not  al l ow Mar i nez t o be 

convi ct ed of  a sexual  of f ense because he i s a bad per son who has 

a pr opensi t y t o hur t  t hi s chi l d. 7 

¶65 Wi sconsi n St at .  § 904. 04( 2)  does,  however ,  al l ow t he 

St at e t o i nt r oduce evi dence of  ot her  bad act s f or  cer t ai n 

l i mi t ed pur poses.   The maj or i t y  opi ni on st r uggl es mi ght i l y  and 

at  gr eat  l engt h t o f i t  t he bur ni ng evi dence i nt o one of  t he 

l egi t i mat e pur poses f or  i nt r oduci ng ot her  cr i mes evi dence.      

¶66 The maj or i t y opi ni on of f er s a l i t any of  l egi t i mat e 

pur poses f or  t he bur ni ng evi dence.   See maj or i t y  op. ,  ¶4.   But  

t he maj or i t y f ai l s  i n i t s  at t empt s t o l egi t i mi ze t he 

i nt r oduct i on of  t he bur ni ng evi dence.  

¶67 The maj or i t y seems t o say t hat  t he bur ni ng i nci dent  i s 

per mi ssi bl e t o est abl i sh t he i dent i t y of  Mar i nez as t he per son 

who commi t t ed t he sexual  of f ense.   The St at e abandoned t he 

                                                 
5 St at e v.  Sul l i van,  216 Wi s.  2d 768,  782- 83,  576 N. W. 2d 30 

( 1998) .    

6 Uni t ed St at es v.  Tayl or ,  522 F. 3d 731,  735 ( 7t h Ci r .  
2008) .  

7 See Sul l i van,  216 Wi s.  2d  at  783.   
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i dent i t y ar gument  bef or e t he cour t  of  appeal s, 8 but  t he St at e 

r esur r ect ed i t  on quest i oni ng by t hi s cour t  at  or al  ar gument .   

See maj or i t y op. ,  ¶23 n. 16.    

¶68 The maj or i t y opi ni on r esur r ect s i dent i t y as a pr oper  

pur pose f or  t he bur ni ng evi dence by adopt i ng a new appr oach t o 

i dent i t y evi dence.   The maj or i t y al so seemi ngl y  j oi ns i dent i t y  

wi t h " cont ext "  and " cr edi bi l i t y . "   The maj or i t y ' s di scussi ons of  

i dent i t y evi dence ar e conf l i c t i ng and,  i n my opi ni on,  l eave t he 

l aw sur r oundi ng t he pur pose of  i dent i t y evi dence uncer t ai n and 

conf used.   Compar e maj or i t y op. ,  ¶12 n. 11,  ¶18 n. 13,  ¶22,  ¶23 

n. 16,  ¶26 n. 17.     

¶69 The maj or i t y opi ni on al so al l ows i nt r oduct i on of  t he 

bur ni ng evi dence as " pr ovi di ng cont ext ,  i ncl udi ng assi st i ng t he 

j ur y i n assessi ng [ t he chi l d' s]  cr edi bi l i t y  .  .  .  and pr ovi di ng 

a compl et e st or y t o t he j ur y. "   See maj or i t y op. ,  ¶4.     

¶70 I  agr ee t hat  " cont ext "  and " pr ovi di ng a compl et e 

st or y"  ar e per mi ssi bl e pur poses f or  i nt r oduci ng ot her  cr i mes 

evi dence.   Case l aw and t r eat i ses expl ai n t hat  " cont ext "  and 

" compl et i ng t he st or y"  evi dence ar e a par t  of  t he r es gest ae of  

t he cr i me. 9  The ot her  cr i me must  be i nt egr al  t o t he cr i me 

char ged such t hat  evi dence of  t he ot her  cr i me i s not  onl y 

hel pf ul  i n " compl et i ng t he st or y"  but  i s necessar y t o f i l l  i n 

                                                 
8 St at e v.  Mar i nez,  No.  2009AP257- CR,  unpubl i shed sl i p op. ,  

¶10 ( Wi s.  Ct .  App.  Mar .  18,  2010) .  

9 See,  e. g. ,  St at e v.  Her ef or d,  195 Wi s.  2d 1054,  1069,  537 
N. W. 2d 62 ( Ct .  App.  1995) ;  7 Dani el  D.  Bl i nka,  Wi sconsi n 
Pr act i ce:  Evi dence 198- 99 ( 3d ed.  2008) .  
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ot her wi se mi sl eadi ng or  conf usi ng gaps r el at ed t o t he char ged 

cr i me. 10  

¶71 The bur ni ng i nci dent  i n t he pr esent  case does not  f al l  

wi t hi n t hese accept ed concept s of  " cont ext "  or  " compl et i ng t he 

st or y. "   The r ef er ences t o t he hand- bur ni ng i nci dent  ar e not  

i nt egr al  t o t he sexual  assaul t  cr i me.   The bur ni ng i s a separ at e 

cr i me,  di st i nct  i n t i me and t ype;  i t  doesn' t  f i l l  i n mi sl eadi ng 

or  conf usi ng gaps r el at ed t o t he sexual  assaul t  cr i me.  

¶72 The maj or i t y,  however ,  has of f er ed a new expl anat i on 

of  " cont ext "  and " compl et i ng t he st or y. "   As used by t he 

maj or i t y t hese concept s ar e unl i mi t ed,  vague,  and r ender  t he 

l aw' s pr ohi bi t i on of  char act er  evi dence meani ngl ess.   " The f act  

t hat  omi t t i ng some evi dence woul d r ender  a st or y s l i ght l y l ess 

compl et e cannot  j ust i f y c i r cumvent i ng"  al t oget her  t he r ul e 

pr ohi bi t i ng char act er  and pr opensi t y evi dence. 11  " Cont ext "  and 

" compl et i ng t he st or y"  cannot  be i nt er pr et ed so br oadl y t hat  

t hese concept s al l ow t he i nt r oduct i on of  al l  pr opensi t y and 

char act er  evi dence.    

                                                 
10 St at e v.  Mucker hei de,  2007 WI  5,  ¶53,  298 Wi s.  2d 553,  

725 N. W. 2d 930 ( Abr ahamson,  C. J. ,  di ssent i ng) :   

Case l aw and t r eat i ses expl ai n t hat  ' cont ext '  evi dence 
show t he r es gest ae of  t he cr i me.   The ot her  act  i s 
or di nar i l y  c l ose i n t i me t o t he cr i me and i s i nt egr al  
t o t he cr i me such t hat  i s not  onl y hel pf ul  i n 
under st andi ng what  happened but  i s necessar y t o 
compl et e t he st or y by f i l l i ng i n ot her wi se mi sl eadi ng 
or  conf usi ng gaps.   I n ot her  wor ds,  t he f act - f i nder  
must  hear  t he ent i r e st or y i n or der  not  t o be mi sl ed.  
( Ci t at i ons omi t t ed. )  

11 Uni t ed St at es v.  Bowi e,  232 F. 3d 923,  929 ( D. C.  Ci r .  
2000) .  
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¶73 The maj or i t y opi ni on al l ows pr osecut or s t o expand t he 

boundar i es of  " cont ext "  and " compl et e t he st or y"  beyond t he 

pr oper  boundar i es of  t he r ul e pr ohi bi t i ng char act er  and 

pr opensi t y evi dence. 12  Si mi l ar  expansi ons have been cr i t i c i zed 

by f eder al  cour t s as t hr eat eni ng t o over r i de t he evi dent i ar y 

r ul e maki ng ot her  act s evi dence i nadmi ssi bl e. 13 

¶74 The maj or i t y opi ni on goes even one st ep f ur t her  i n 

expandi ng t hese boundar i es by pr esent i ng " cont ext "  and 

" compl et i ng t he st or y"  as bei ng i nt er t wi ned wi t h and of f er ed t o 

pr ove cr edi bi l i t y .   I n doi ng so t he maj or i t y opi ni on expands and 

changes t he concept  of  cr edi bi l i t y  evi dence.   See maj or i t y op. ,  

¶¶27,  28.   I ndeed,  i t  i s  di f f i cul t  t o di scer n whet her  " cont ext "  

and " cr edi bi l i t y"  ar e one or  t wo concept s i n t he maj or i t y 

opi ni on. 14     
                                                 

12 Uni t ed St at es v.  Kl ebi g,  600 F. 3d 700,  713 ( 7t h Ci r .  
2009) .  

13 See Kl ebi g,  600 F. 3d at  713;  Tayl or ,  522 F. 3d at  734;  
Uni t ed St at es v.  Bowi e,  232 F. 3d 923 ( D. C.  Ci r .  2000) .  

14 See maj or i t y op. ,  ¶4 ( " pr ovi di ng cont ext ,  i ncl udi ng 
assi st i ng t he j ur y i n assessi ng .  .  .  cr edi bi l i t y" ) ;  ¶12 n. 11 
( " cont ext  as i t  r el at es t o cr edi bi l i t y" ) ;  ¶22 ( " pr ovi di ng a 
compl et e expl anat i on of  t he case,  and enhanci ng M. M. L' s 
cr edi bi l i t y" ) ;  ¶26 ( " [ w] i t hi n cont ext ,  t he c i r cui t  cour t  
pr oper l y admi t t ed t hi s evi dence t o pr ovi de a mor e compl et e st or y 
of  t he sexual  assaul t  .  .  .  [ and]  t o pr ovi de gr eat er  i nf or mat i on 
f r om whi ch t he j ur y coul d assess M. M. L. ' s cr edi bi l i t y" ) ;  ¶26 
n. 18 ( " [ t ] he c i r cui t  cour t  admi t t ed t he hand- bur ni ng evi dence as 
r el evant  t o M. M. L. ' s cr edi bi l i t y  under  t he umbr el l a of  
cont ext " ) ;  ¶27 ( " cont ext ,  cr edi bi l i t y ,  and pr ovi di ng a mor e 
compl et e backgr ound ar e per mi ssi bl e pur poses" ) ;  ¶28 ( " t he hand-
bur ni ng evi dence est abl i shes cont ext  and cr edi bi l i t y  and 
pr ovi des a mor e compl et e st or y" ) ;  ¶28 n. 19 ( " admi t t i ng t he hand-
bur ni ng r ef er ences was necessar y t o pr ovi de cont ext  .  .  .  and t o 
hel p t he j ur y assess her  cr edi bi l i t y" ) ;  ¶34 ( hand- bur ni ng 
evi dence r el at es t o t he v i ct i m' s cr edi bi l i t y) .  
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¶75 Ul t i mat el y,  t he maj or i t y opi ni on concl udes t hat  t he 

hand- bur ni ng i nc i dent  makes t he chi l d' s t est i mony about  t he 

sexual  of f ense mor e cr edi bl e.       

¶76 The maj or i t y st r uggl es t o ar t i cul at e how i t  i s  t hat  

t he r ef er ences t o t he hand- bur ni ng i n t he chi l d' s v i deo 

st at ement  make her  st at ement s r egar di ng t he sexual  assaul t  mor e 

cr edi bl e.   Whi l e not  expl i c i t l y  ar t i cul at i ng i t s  concl usi on,  t he 

maj or i t y opi ni on wi nds up r el y i ng upon t he i nf er ence t hat  

because t he chi l d t ol d t he t r ut h about  a separ at e and di st i nct  

cr i me of  hand- bur ni ng i t  i s  mor e pr obabl e t hat  she i s t el l i ng 

t he t r ut h about  t he sexual  assaul t . 15  Thi s k i nd of  evi dence and 

i nf er ence i s not  admi ssi bl e t o pr ove cr edi bi l i t y . 16    

¶77 I n any event ,  even assumi ng t hat  t he bur ni ng evi dence 

i s r el evant  f or  a pr oper  ( non- char act er  or  pr opensi t y)  pur pose,   

t he pr obat i ve val ue,  i f  any,  of  t he bur ni ng i nci dent  evi dence i s 

subst ant i al l y  out wei ghed by t he danger  of  unf ai r  pr ej udi ce. 17  

The numer ous caut i onar y j ur y i nst r uct i ons t he ci r cui t  cour t  gave 

do not  sway t hi s  bal ance;  on t he cont r ar y,  t hey onl y ser ved t o 

hi ghl i ght  t he hand- bur ni ng i nci dent .   Maj or i t y op. ,  ¶¶41,  44.    

¶78 The er r or  i n admi t t i ng t he bur ni ng evi dence was not  

har ml ess i n and of  i t sel f  under  t he c i r cumst ances of  t he case.   

                                                 
15 Thus t he maj or i t y opi ni on concl udes at  ¶34:   " Each of  t he 

pur poses f or  whi ch t he hand- bur ni ng evi dence was admi t t ed 
r el at es t o a pr oposi t i on t hat  i s of  consequence t o t he 
det er mi nat i on,  namel y,  whet her  t he j ur y bel i eved [ t he chi l d' s]  
account  of  sexual  abuse at  t he hands of  Mar i nez. "   

16 Cr edi bi l i t y  i s  at t acked or  suppor t ed by evi dence i n t he 
f or m of  r eput at i on or  opi ni on.   See Wi s.  St at .  § 906. 08.  

17 Wi s.  St at .  § 904. 03.  



No.   2009AP567- CR. ssa 

 

8 
 

I n t hi s case t he er r or  was f ur t her  exacer bat ed by t he St at e' s 

comment s i n c l osi ng ar gument s about  t he bur ni ng evi dence 

cont r ar y t o t he c i r cui t  cour t ' s  i nst r uct i ons.   See maj or i t y op. ,  

¶52.  

*  *  *  *  

¶79 The maj or i t y opi ni on has t aken anot her  st ep t owar d a 

j udi c i al l y  cr eat ed except i on t o Wi s.  St at .  § 904. 04( 2) ,  al l owi ng 

vi r t ual l y unr est r i ct ed use of  pr opensi t y evi dence i n chi l d 

sexual  assaul t  cases. 18  The gr eat er  l at i t ude r ul e f or  admi ssi on 

of  ot her  cr i me evi dence i n chi l d sexual  of f ense cases cannot  

over come t he t ot al  l ack of  a pr oper  pur pose f or  t he bur ni ng 

i nci dent  evi dence i n t he pr esent  case.   The chi l d' s v i deot aped 

t est i mony t hat  " Mi key"  bur ned her  hands l eads t o t he i nf er ence 

t hat  Mar i nez has hur t  t hi s chi l d and has act ed i n conf or mi t y 

wi t h hi s char act er  by sexual l y assaul t i ng t he chi l d as char ged.   

Thi s pr opensi t y evi dence " i s not  l egal l y or  l ogi cal l y r el evant  

t o t he cr i me char ged. " 19     

¶80 Just i ce Br adl ey sai d i t  al l  a decade ago:  

Unf or t unat el y our  post - Whi t t y j ur i spr udence 
consi st ent l y r eveal s t hat  cour t s may f r eel y per mi t  
pr i or  act s evi dence i n chi l d sexual  assaul t  cases t o 
show t he def endant ' s pr opensi t y t o abuse chi l dr en.   
Despi t e Sul l i van' s val i ant  at t empt  t o r evi t al i ze 
Whi t t y and i t s  cal l  t o exer ci se r est r ai nt  i n pr i or  
act s det er mi nat i ons,  t hi s cour t  has once agai n 
cont or t ed t he def i ni t i ons of  t he accept abl e st at ut or y 
pur poses t o meet  t he f act s.  

                                                 
18 St at e v.  Davi dson,  2000 WI  91,  ¶93,  236 Wi s.  2d 537,  613 

N. W. 2d 606 ( Br adl ey,  J. ,  di ssent i ng) .   

19 Whi t t y,  34 Wi s.  2d at  292.  
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Rat her  t han endeavor i ng t o st r et ch beyond r epai r  t he 
def i ni t i ons of  t he accept abl e pur poses under  Wi s.  
St at .  § ( Rul e)  904. 04( 2) ,  t he maj or i t y shoul d s i mpl y 
l ay al l  i t s  car ds on t he t abl e and acknowl edge t hat  i t  
i s  sanct i oni ng t he bl anket  use of  pr opensi t y evi dence 
i n chi l d sexual  assaul t  cases.   However ,  t he maj or i t y 
mai nt ai ns i t s r ef uge under  t he c l oak of  t he ver y 
st at ut e i t  s i mul t aneousl y er odes.  .  .  .   

An honest  and f or t hr i ght  appr oach by t he maj or i t y 
woul d ser ve us al l  bet t er  t han per pet r at i ng t he 
ar t i f i ce of  adher ence t o Wi s.  St at .  § ( Rul e)  
904. 04( 2) .   Because t he maj or i t y engages i n l egal  
gymnast i cs t o j ust i f y t he admi ssi on of  pr opensi t y 
evi dence i n cont r avent i on of  t he st at ut e,  I  di ssent .  

St at e v.  Davi dson,  2000 WI  91,  ¶¶108- 110,  236 Wi s.  2d 537,  613 

N. W. 2d 606 ( Br adl ey,  J. ,  di ssent i ng) .  

¶81 For  t he r easons set  f or t h,  I  woul d af f i r m t he deci s i on 

of  t he cour t  of  appeal s.   Accor di ngl y,  I  di ssent .  

¶82 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.  
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