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No. 2009AP1469 & 2009AP1470
(L.C. No. 2004Cv6458 & 2006CV5558)

STATE OF W SCONSI N ) I N SUPREME COURT

Covenant Heal thcare System Inc.,
Pl ai nti ff- Respondent - Peti ti oner, FI LED

Ve JUL 19, 2011

Gty of WAauwat osa,
A. John Voel ker
Acting derk of Suprene
Def endant - Appel | ant . Court

REVI EW of a decision of the Court of Appeals. Reversed.

11 M CHAEL J. GABLEMAN, J. This is a review of a
publ i shed decision of the court of appeals' that reversed the
judgnment and order of the circuit court for MIwaukee County,
the Honorable Elsa C. Lanelas presiding, in favor of Covenant
Heal t hcare System Inc. (Covenant). Covenant is the sole nenber
of the St. Joseph Regional Medical Center, Inc., (St. Joseph)
which in turn owms the St. Joseph Qutpatient dinic (CQutpatient

dinic). I n 2003, Covenant constructed a five-story building in

! Covenant Healthcare System Inc. v. City of Wuwatosa,
2010 W App 125, 329 Ws. 2d 393, 791 N. W2d 205.
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the Gty of Wauwatosa (the City) to house the Qutpatient Cinic.
The CQutpatient Cdinic provides a broad range of outpatient
medi cal services, including a 24-hour urgent care center.

12 Covenant filed tinely Property Tax Exenption Requests
with the Gty in each year from 2003 to 2006. Covenant sought a
tax exenption for the Qutpatient Cdinic as property used
exclusively for the purpose of a hospital under Ws. Stat.
§ 70.11(4m(a) (2007-08).?2 The city assessor denied the
exenption for each of these four years and Covenant paid the
assessed tax. Covenant then brought an action pursuant to Ws.
Stat. 8 74.35(3)(d) to recover the anopunt of the Gty's
al l egedly unlawful assessnent. The City primarily argued that
the Qutpatient Cinic was a doctor's office, and therefore was
not entitled to the property tax exenption under 8§ 70.11(4m(a).
In the alternative, the Gty argued that the CQutpatient Cdinic
was not exenpt because it was used for commercial purposes and
because a benefit inured to St. Joseph's sol e nenber, Covenant.

13 W hold that the CQutpatient Cinic is used for the
primary purposes of a hospital and therefore qualifies as tax-
exenpt property under Ws. Stat. 8§ 70.11(4m(a). Addi tionally,
we hold that the Qutpatient Cinic is neither a doctor's office
nor a property used for commercial purposes within the neaning

of 8§ 70.11(4m (a). Finally, we conclude that no benefit inures

2 All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless ot herw se indicat ed.
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to any menber of St. Joseph because the term "nenber"” wunder
8§ 70.11(4m (a) does not include not-for-profit entities.
| . BACKGROUND

14 We draw our facts from the extensive factual findings
made by the circuit court after it conducted a nine-day bench
trial on the issues we now review.

A, St. Joseph Qutpatient Cinic

15 The OQutpatient dinic is a freestanding outpatient
medical facility located in the City. The Qutpatient dinic was
owned and operated by St. Joseph from 2003 through 2006, the tax
years in dispute. Covenant is the sole menber of St. Joseph.?

16 In 2003, Covenant constructed a five-story building to
house the CQutpatient dinic and transferred ownership of the
buil ding and inprovenents to St. Joseph. Covenant continued to
own the land on which the building was | ocated but leased it to
St. Joseph. The Qutpatient dinic is located on three of the
five floors: the first, third, and fourth. St. Joseph | eased
the second floor to the Covenant Medical Goup, Inc., and | eased
the fifth floor to wvarious physicians and other nedica
provi ders. Covenant seeks property tax exenptions for only the

three floors occupied by the Qutpatient Cinic.

At all times pertinent to this action Covenant was an

II'linois not-for-profit corporation. Covenant's two nenbers,
Wheat on Franci scan Services, Inc., and Felician Services, Inc.
are both Illinois not-for-profit corporations. Covenant has

been known as Weaton Franci scan Heal t hcar e- Sout heast W sconsi n,
Inc., since July 1, 2006.
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17 The Qutpatient Cinic was constructed to significantly
hi gher standards than a typical nedical office building. It was
constructed in conformty wth the standards inposed by the
W sconsin Departnent of Health and Famly Services for
facilities that provide hospital anbulatory services.* The
Qutpatient Cinic operated under a hospital |icense. It was
accredited by the Joint Conmssion on the Accreditation of
Hospitals, an organization that does not accredit physician
clinics. St. Joseph purchased all of the equi pnent necessary to
provide outpatient services at the Qutpatient Cinic, and the
equi pnrent is used exclusively by the Qutpatient Cinic.

18 The Qutpatient dinic has a gift shop as well as a
cafeteria that serves food to patients, visitors, and staff.
Space within the Qutpatient Cdinic is available for comunity
use, as well as internal education and support groups, such as
pregnancy education cl asses. A separate parking structure and
surface parking areas are adjacent to the Qutpatient dinic, but
not connected to the Qutpatient Cinic building.

19 The outpatient services provided at the Qutpatient
Cinic include: cardio/pul nonary services, continence and pelvic

floor® services, l|aboratory services, outpatient surgery, pain

4 "Anbul atory care" is any nedical care that is delivered on

an outpatient basis. Qutpatient care refers to nedical care for
patients who do not need to stay overnight in the nedical
facility. Qutpatient care can include day surgery and other day
servi ces.

® The pelvic floor is a muscular partition at the base of
t he abdonmen, attached to the pelvis. See Churchill Livingstone
Medi cal Dictonary 364 (16th ed. 2008).

4
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managenent services, pediatric rehabilitation, physical therapy,
radi ol ogy, sleep disorder services, wonen's health services, and
wound care services.?®

110 The CQutpatient dinic has an wurgent care center
(Qutpatient dinic Ugent Care Center) staffed by board-
certified energency departnment physicians and nurses. The
Qutpatient Clinic Ugent Care Center is operated 24 hours a day,
seven days a week. The CQutpatient Cinic Ugent Care Center is
conplenented by a |aboratory services departnent, also |ocated
within the CQutpatient Cinic. The | aboratory services
departnent is also operated 24 hours a day, seven days a week.
The Qutpatient Clinic Ugent Care Center contains 18 beds which
could be used as overnight beds in the case of a pandenmc,
epidem c, natural or man-nmade disaster. |In the event of such an
energency, the CQutpatient Cinic is prepared to house up to 45
patients overnight. The Qutpatient Cinic Ugent Care Center,
pursuant to the Energency Medical Treatnent and Active Labor
Act, 42 U S C. § 1395dd, may not turn anyone away based on

inability to pay.

® Many of these outpatient services were previously offered
by St. Joseph through the St. Joseph Anbul atory Care Center. In
1996, St. Joseph <converted Lakeview Hospital—an inpatient
hospital on Bluenmbund Road in Wauwatosa—to an outpatient
medi cal facility (St. Joseph Bluenound CQutpatient Hospital).
The City's assessor was informed of this change in 1996, but
continued to treat St. Joseph Bluenound Qutpatient Hospital as
tax-exenpt wuntil the services were noved to the CQutpatient
Clinic in 2003.
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11 The Qutpatient dinic Ugent Care Center treats all
| evel s of energency room care, but patients wth nore serious
conditions are stabilized and then transferred to a different
medi cal facility. Patients who visit the Qutpatient dinic
Urgent Care Center are charged energency room rates. The nost
common conditions treated by the CQutpatient Cinic Ugent Care
Center are broken bones, injuries requiring sutures, sprains and
strains, accidents and falls, asthma, allergy attacks, eye
injuries, rashes, mnor burns, colds, and flu.

112 The CQutpatient dinic does not provide inpatient care.
The circuit court's findings of fact explain that the CQutpatient
Clinic does keep patients overnight in the sleep |aboratory, but
those patients are not considered inpatients. Apart from the
Qutpatient dinic Ugent Care Center, all services normally
require referrals and appointnents during regular Dbusiness
hour s. Physicians performng services at the Qutpatient dinic
may use open cubicles as tenporary workspace, but workspace is
not designated or assigned to individual physicians.

B. St. Joseph Hospital

13 In addition to the Qutpatient Cdinic, St. Joseph
operates St. Joseph Hospital, a full-service hospital with 550
to 600 inpatient beds |ocated on Chanbers Street (the St. Joseph
Chanbers Street Hospital). The St. Joseph Chanbers Street
Hospital serves MIwaukee's inner city and its western suburbs,
and is |ocated approximately five mles from the Qutpatient

cinic. It is undisputed that the St. Joseph Chanbers Street
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Hospi t al IS a t ax- exenpt hospi t al under W s. St at .
§ 70.11(4m (a).

114 St. Joseph constructed the CQutpatient Cinic wth a
desire to nove services away fromthe St. Joseph Chanbers Street
Hospi tal . There were a variety of reasons for this: to relieve
parking difficulties at the St. Joseph Chanbers Street Hospital
to free up space for outpatient services at the St. Joseph
Chanbers Street Hospital, to reduce diversion of anbulances to
the St. Joseph Chanbers Street Hospital and other hospital
energency roons, to provide nedical services that cover the
lifespan of wonen in one location, to inprove efficiency and
reduce the footsteps required of nurses when providing nedical
services, to facilitate recruitnment of physicians through
conveni ent hi ghway access and parking, and to provide hyperbaric
chanbers care for which the St. Joseph Chanbers Street Hospita
| acked space. Additionally, St. Joseph hoped to facilitate
recruitnment of nurses and address nursing shortages because
nurses at the Qutpatient dinic would not be on call after hours
or on weekends (in contrast to the outpatient surgery nurses at
the St. Joseph Chanbers Street Hospital who were on call after
hours as well as on the weekends).’

115 The St. Joseph Chanbers Street Hospital has a nunber

of features that are integrated with the services offered at the

" There is sone overlap between the outpatient services
available at the St. Joseph Chanbers Street Hospital and the
Qutpatient dinic. The record does not detail the extent of
this overl ap.



No. 2009AP1469 & 2009AP1470

Qutpatient dinic. Al'l hospital and outpatient records are
accessible at both locations, and the facilities share an online
regi stration system The sane four physician groups provide
radi ol ogy, anesthesiology, pathology (laboratory), and urgent
care services at both |ocations. They also share the sane
billing system and operate under the sane hospital |I|icense.
Patients and/or insurance providers pay a facility fee for use
of the CQutpatient Cdinic or the St. Joseph Chanbers Street
Hospi tal . Both | ocations share depart nent heads and
adm nistrators at each facility are routinely on call at the
other facility.

116 Physicians with privileges at the Qutpatient Cinic or
the St. Joseph Chanbers Street Hospital work with nurses and
other staff enployed by St. Joseph, but do not enploy or
supervise these nurses and staff nenbers. Physi cians at both
facilities have their own practices and are not enployed by St.
Joseph. The physicians at both facilities typically issue a
bill for their professional services that is separate from the
facility fee charged by St. Joseph.

1. PROCEDURAL HI STORY

17 Covenant filed tinely Property Tax Exenption Requests
with the Cty of Wwuwatosa in each year from 2003 to 2006.
Covenant clainmed property tax exenptions for both the Qutpatient
Cinic building and the land on which the building is |ocated.
The city assessor denied the property tax exenption for each of

t hese four years and Covenant paid the assessed tax.
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118 Covenant brought an action pursuant to Ws. Stat.
8 74.35(3)(d) to recover the amount of the City's allegedly
unl awf ul assessnent. The circuit court conducted a nine-day
bench trial and, after extensive findings of fact, concluded
that the CQutpatient Cdinic was exenpt from taxation as a
property used exclusively for +the purposes of a hospital
pursuant to Ws. Stat. § 70.11(4m(a).

119 On appeal, the court of appeals reversed, hol ding that
the Qutpatient dinic was a doctor's office and therefore not
eligible for the property tax exenption found in Ws. Stat.
§ 70.11(4m (a).

120 We granted review on Decenber 7, 2010, and now reverse
the decision of the court of appeals.

[11. STANDARD OF REVI EW

21 This case involves the interpretation of the property
tax exenption statute for not-for-profit hospitals, found in
Ws. Stat. 8§ 70.11(4m)(a). The interpretation of a statute is a

guestion of law that we review de novo. Hocking v. Gty of

Dodgeville, 2010 W 59, 4917, 326 Ws. 2d 155, 785 N W2d 398.
Whet her the undisputed facts as found by the circuit court
satisfy the statutory standard is also a question of law that we

review de novo. St. Clare Hosp. v. Cty of Mnroe, 209

Ws. 2d 364, 368-69, 563 N.W2d 170 (Ct. App. 1997).
V. DI SCUSSI ON
22 In Wsconsin, all property is subject to taxation
unl ess specifically exenpt. See Ws. Stat. § 70.01. The burden
of showing that a property is exenpt from taxation is on the

9



No. 2009AP1469 & 2009AP1470

party seeking exenption. Sisters of St. Mary v. Gty of

Madi son, 89 Ws. 2d 372, 379, 278 N W2d 814 (1979). Tax
exenption statutes are to be strictly construed agai nst granting

an exenption. St. Care Hosp., 209 Ws. 2d at 369. A strict

construction, however, does not nean we give the statute the
narrowest possible reading or an wunreasonable construction.

Colunmbia Hosp. Ass'n v. City of MIwaukee, 35 Ws. 2d 660, 668,

151 N w2d 750 (1967). Therefore, we apply a "strict but
reasonabl e” interpretation to tax exenption statutes. |d.

23 This <case requires us to determne whether the
Qutpatient dinic qualifies for the exenption set forth in Ws.
St at. 8§ 70.11(4m (a), which exenpts real property "used
exclusively for the purposes of any hospital of 10 beds or nore
devoted primarily to the diagnosis, treatnent or care of the

sick, injured, or disabled."® This requires us to consider four

8 Ws. Stat. § 70.11(4m)(a), stated in full, exenpts:

Real property owned and used and personal property
used exclusively for the purposes of any hospital of
10 beds or nore devoted prinmarily to the diagnosis,
treatnent or care of the sick, injured, or disabled

whi ch hospital is owned and operated by a corporation,
vol untary association, foundation or trust, except an
organi zation that is organized under s. 185.981 or ch.
611, 613 or 614 and that offers a health maintenance
organi zation as defined in s. 609.01 (2) or a limted
service health organization as defined in s. 609.01
(3) or an organization that is issued a certificate of
authority wunder ch. 618 and that offers a health
mai nt enance organization or a limted service health
organi zation, no part of the net earnings of which
inures to the benefit of any shareholder, nenber,
director or officer, and which hospital 1is not
operated principally for the benefit of or principally

10
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issues: (A) whether the Qutpatient dinic is used for the
purposes of a hospital and therefore qualifies for the exenption
under 8§ 70.11(4m(a); (B) whether the Qutpatient Cinic is a
doctor's of fice and therefore IS not exenpt under
8§ 70.11(4m(a); (C whether the CQutpatient Cinic is used for
comrer ci al purposes and therefore is not exenpt under
8§ 70.11(4m(a); (D whether a benefit inured to Covenant and
t herefore t he Qut pat i ent dinic IS not exenpt under
§ 70.11(4m (a).
A.  Exclusive Use of the Qutpatient Cinic

24 In order to qualify for the not-for-profit hospital
exenption, a property nust be "used exclusively for the
purpose[] of [a] hospital . . . ." Ws. Stat. § 70.11(4m(a).
The parties do not dispute that the St. Joseph Chanbers Street
Hospital qualifies as an exenpt hospital property.® The issue

here is whether the Qutpatient dinic is exenpt property even

as an adjunct of the private practice of a doctor or
group of doctors. This exenption does not apply to
property used for commercial purposes, as a health and
fitness center or as a doctor's office. The exenption
for resi denti al property shall be limted to
dormtories of 12 or nore units which house student
nurses enrolled in a state accredited school of
nursing affiliated wth the hospital.

® The circuit court found that the St. Joseph Chanbers
Street Hospital is "a full-service large acute care hospita
with 550 to 600 inpatient beds serving MIwaukee's inner city
and its western suburbs.”

11
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though it is located off-site five mles from the St. Joseph
Chanbers Street Hospital.?!®

125 When an off-site facility is engaged in the primry
purpose of the parent hospital we exam ne only whether the off-
site facility is "used exclusively for the purposes of" that

hospi tal . Ws. Stat. § 70.11(4m(a).' Specifically, we now

1 The Gty argues that the circuit court's finding that
66. 07% of the total parking space was reserved for use by the
Qutpatient Cinic's patients and staff was clearly erroneous.
The City also argues that the circuit court never found that the
42,000 square feet of public space contained in the Qutpatient
Clinic building was used exclusively for the Qutpatient dinic.
The circuit court, however, exenpted the public space in the
Qutpatient Cinic building based on the floors occupied by the
Qutpatient dinic. The City ignores our prior decisions which
allow for exenptions to be allocated based on percentage of
exenpt use. Deutsches Land, Inc. v. Cty of dendale, 225
Ws. 2d 70, 83-84, 591 N W2d 583 (1999); Alonzo Cudworth Post
No. 23 v. Cty of MIwaukee, 42 Ws. 2d 1, 13-16, 165 N W2d 397
(1969); Col unbia Hosp. Ass'n V. Cty of M | waukee, 35
Ws. 2d 660, 675, 151 N.W2d 750 (1967). It was reasonable for
the circuit court to exenpt the public space on the three floors
on which the OQutpatient Cdinic operated and to exenpt a
proportional share of the parking spaces.

1w first considered whether off-site hospital-owned
facilities could qualify as exenpt property in Colunbia
Hospital, 35 Ws. 2d 660. In Colunbia Hospital, we held that
hospital -owned residences for intern and resident doctors
|located two mles from the hospital qualified as exenpt
property. 1d. at 675. W concluded that the proximty of these
residences to the hospital was not the appropriate test under
the statute. Id. at 673. Rather, we held that the exenption
should apply to off-site facilities of "reasonable necessity to
the efficient functioning of the hospital as an organization."

ld. at 671. W reasoned that attracting qualified intern and
resident doctors was of reasonable necessity to the efficient
functioning of Colunbia Hospital. |d. at 673-74.

12
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exam ne whether the Qutpatient Cinic is used exclusively for
the primary purposes of the St. Joseph Chanbers Street Hospital.
26 The circuit court found that "St. Joseph enbarked on
the Qutpatient Cdinic project because of genuine limtations
confronting [the St. Joseph Chanbers Street Hospital] in the
delivery of nedical services." One purpose of the Qutpatient
Cinic's construction was to reduce the diversion hours at the
St. Joseph Chanbers Street Hospital by rerouting |ess serious
energencies to the CQutpatient dinic Ugent Care Center
Di version occurs when energency roons reach capacity and can
accept no nore anbul ances. The record denonstrates that the
Qutpatient Cinic Ugent Care Center has substantially reduced
the diversion hours at the St. Joseph Chanbers Street Hospital
From July 2001 to June 2003, the St. Joseph Chanbers Street
Hospital averaged 53.74 diversion hours per nonth. The

Qutpatient dinic Ugent Care Center opened in July 2003. From

We again applied the "reasonabl e necessity" test in Sisters
of St. Mary, 89 Ws. 2d 372, 278 N W2d 814 (1979). In that
case, we held that a single-famly residence owned by a
religious order and used exclusively as the residence of a full-
time chaplain for a not-for-profit hospital was reasonably
necessary to the efficient functioning of St. Miry Hospital.
Id. at 383-84.

Both Sisters of St. Mary and Col unbia Hospital applied the
reasonabl e necessity test to facilities which were secondary to
the hospitals' primary purpose of diagnosing, caring, and
treating the sick, injured, and disabled, and yet concluded the

facilities should be tax-exenpt. In this case, the Qutpatient
Clinic is not a facility engaged in a secondary purpose, such as
housi ng resident doctors. Instead, the Qutpatient dinic is

engaged in St. Joseph's prinmary purpose—earing for the sick.

13
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July 2003 to June 2007, the nunber of diversion hours dropped to
9.18 hours per nonth. This is an 83% reduction in the average
diversion hours at the St. Joseph Chanbers Street Hospital.
Such a reduction in diversion hours advances the primary purpose
of the St. Joseph Chanbers Street Hospital by expanding the
availability of its energency roomto receive patients.

27 The circuit court found that another purpose of the
CQut pati ent Clinic's <construction was to house hyperbaric
chanbers. No space was available at the St. Joseph Chanbers
Street Hospital to provide hyperbaric chanbers care. Thr ee
patients from the St. Joseph Chanbers Street Hospital were
transported to the Qutpatient Cinic to use this systemin 2004,
one in 2005, and three in 2006. The circuit court found that
the Qutpatient Cinic fulfilled the primary purpose of the St.
Joseph Chanbers Street Hospital in a variety of other ways:
freeing up space for outpatient services, delivering services
nore conveniently and efficiently, creating a single unit to
address the special health needs of wonen throughout their
lives, and providing the nost nodern facilities and equipnent
for patients, visitors, and staff.

128 In fulfilling this primary purpose, the circuit court
found that the Qutpatient dinic's systens are fully integrated
with the St. Joseph Chanbers Street Hospital. Patient nedical
and pharmaceutical records can be accessed at both facilities.
The sanme billing systemis used at both facilities. Departnments
at both facilities are generally led by the sanme person. Bot h
facilities operate under the same hospital |icense. The sane

14
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four physi cian  groups provi de radi ol ogy, anest hesi ol ogy,
pat hol ogy, and urgent care services at both | ocations.

129 The circuit court concluded that the CQutpatient
Cinic, as designed, const ruct ed, and operat ed, addr essed
limtations and goals that could not be addressed or satisfied
within the physical confines of the St. Joseph Chanbers Street
Hospi tal . W agree with the circuit court that the Qutpatient
Cinic effectively serves as a departnment of the larger St.
Joseph Chanbers Street Hospital. In ight of this, we conclude
that the Qutpatient Cinic is used exclusively for the purposes
of a hospital—the St. Joseph Chanbers Street Hospital—and
therefore qualifies for the property tax exenption under Ws.
Stat. § 70.11(4m(a).?

B. Doctor's Ofice

130 W next consider whether the Qutpatient dinic

qualifies as a "doctor's office" as that termis used under WSs.

Stat. 8§ 70.11(4m(a). If the Qutpatient Cinic is a doctor's

12 The Gty argues that our holding woul d exenpt every off-
canpus hospital-owned clinic statewide, and thus substantially

erode nmunicipal tax bases. This slippery slope argunent,
however, fails to take into account that owners of such clinics
still bear the burden of establishing that those clinics are not
doctor's offices and that they are not wused for comercial
pur poses. Once this is established, the owner bears an
addi tional burden of establishing that the off-canpus clinic is
used for the primary purpose of the parent hospital. W base
our holding in this case on the 212 factual findings nmade by the
circuit court. These extensive findings convince us that

Covenant has net its burden to prove that the Qutpatient dinic
is not a doctor's office, that the Qutpatient Cdinic is not used
for commercial purposes, and that the CQutpatient Cinic neets
the statutory criteria for exenption.

15
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office, then it does not qualify for a tax exenption. | d.

Covenant bears the burden of establishing that the Qutpatient

Cinic is not a doctor's office. St. Elizabeth Hosp., Inc. v.

Cty of Appleton, 141 Ws. 2d 787, 791, 416 N.W2d 620 (Ct. App.

1987) .
131 The sinplest definition of "doctor's office," as the

court of appeals recognized in St. Care Hospital, is "the

bui | di ng where doctors have their offices.” 209 Ws. 2d at 373.
This definition provides a hel pful starting point, but "whether
a building is used as a doctor's office depends on the nature of
services provided and the manner in which these services are
delivered to the patient.” Id. (internal quotation omtted).
The determ nation of whether property is used as a doctor's
office ultimately turns on the facts of each case. 1d. at 372.
132 While we are required to strictly construe tax
exenption statutes in favor of taxation, the statute need not be
given an wunreasonable construction or the narrowest possible

constructi on. Col unbia Hosp., 35 Ws. 2d at 668. Mor eover, it

shoul d not be so strictly construed as to defeat the |egislative
intent of creating the exenption—here, to encourage not-for-

profit hospitals to provide care for the sick. See St. Care

Hosp., 209 Ws. 2d at 369.

133 The City argues that we should consider only the
factors that can be perceived by an ordinary patient when we
determ ne whether the Qutpatient Cinic is a doctor's office.
Wile the Cty's argunent has the allure of sinplicity, we
conclude its limted approach inproperly overlooks pertinent

16
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case | aw. The decisions of the court of appeals in St. Care

Hospital and St. Elizabeth Hospital illustrate the broad range

of factors that have been considered relevant in determning

whether a nmedical facility qualifies as a doctor's office.®®

134 CQur appellate courts first interpreted the term
"doctor's office" in St. Elizabeth Hospital. 141 Ws. 2d 787.
In St. Elizabeth Hospital, the court of appeals considered

whether a walk-in nedical services area called "First Care,"
attached to St. Elizabeth Hospital's energency room facility,
was a doctor's office as that term is wused in Ws. Stat.
8 70.11(4m (a). The court relied on four particular facts in
holding that the First Care area did not constitute a doctor's
office: (1) physicians neither owned nor |eased the First Care

facility or its -equipnent; (2) physicians did not receive

131t should be noted that neither St. dare Hospital nor
St. Elizabeth Hospital set forth a test with factors that nust
be applied in every case. The St. Elizabeth Hospital court
described its analysis in terns of "the overwhelm ng facts of
this case,” and then considered a few of those facts. St.
El i zabeth Hospital, Inc. v. Cty of Appleton, 141 Ws. 2d 787,
793, 416 N.W2d 620 (Ct. App. 1987). Its decision did not
purport to establish a test for determning whether a facility
is a doctor's office, requiring that the particular factors
considered in St. Elizabeth Hospital be nmet in order to reach a
simlar conclusion. The court of appeals recognized this in St.
Clare Hospital when it noted, "W did not inply that
satisfaction of the four factors listed [in St. Elizabeth
Hospital] would conclusively establish that property was not
used as a doctor's office, nor did we inply that the absence of
any or all of these factors would establish that property was
used as a doctor's office." St. Care Hosp. of Minroe v. Cty
of Monroe, 209 Ws. 2d 364, 371, 563 N.W2d 170 (Ct. App. 1997).
The facts that were significant in St. Care Hospital and St.
El i zabeth Hospital are not prongs of a test that nust be net or
even considered in every case.
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vari abl e conpensation related to the scope or extent of their
services;* (3) physicians did not enploy or supervise non-
physician staff; and (4) billing statenents were issued by St.
Eli zabeth. 1d. at 793.

135 Ten years after St. Elizabeth Hospital, the court of

appeal s again examned the term "doctor's office" in St. Care

Hospital, 209 Ws. 2d 364. In St. Care Hospital, the court of

appeal s considered whether a newy constructed free-standing
clinic that was connected to a hospital by a skywalk was a

doctor's office. The St. Care Hospital court held that while

"the factors set forth in St. Elizabeth Hospital are hel pful,”

the court enphasized that "the determ nation of whether property
is used as a doctor's office ultimtely turns on the facts of

each case." 1d. at 372.

4 "variabl e conmpensation" refers to conpensation that is
directly related to the productivity of the doctor. Typi cal |y,
as found by the circuit judge in St. Care Hospital, the doctor
recei ves conpensation relating to their productivity in addition
to a base salary. St. Care Hosp. v. Cty of Mnroe, 1994Cv81
Fi ndings of Fact and Conclusions of Law 10-11 (Cr. Q. for

Green County). Using this formula, "each doctor has the
opportunity to make nore noney by increasing the doctor's
productivity." 1d. at 10. A doctor may increase his or her
productivity "by working nore hours, seeing nore patients within
what ever hour s the doctor wor ks, and perform ng nor e
procedures.” 1d.

In St. Clare Hospital, the doctors were paid a base salary
in addition to productivity-related conpensation. Id. By
contrast, at the Qutpatient Cdinic, doctors are neither paid a
base salary nor provi ded conpensation related to their
productivity. In fact, doctors who perform procedures at the
Qutpatient Cinic are not enployees of the CQutpatient Cinic,

unli ke the doctors in St. C are Hospital

18



No. 2009AP1469 & 2009AP1470

136 The St. Clare Hospital court discussed seven separate

factors that were significant to its conclusion, six of which
wei ghed in favor of classifying the new clinic building as a
doctor's office: (1) the clinic physicians received variable
conpensation related to the extent of their services; (2) the
clinic physicians who oversaw non-physician staff received extra
conpensation; (3) the new clinic's bills were generated on a
separate software system from the hospital's bills; (4) each
doctor practicing in the new clinic had an office in the
buil ding; (5) the new clinic provided care on an outpatient, as
opposed to inpatient, basis; (6) the new clinic was open during
regul ar business hours during which the physicians saw nost
patients by appointnent. Id. at 371-73. The seventh factor,
the only relevant factor that weighed against a finding that the
new clinic was used as a doctor's office, was the fact that the

doctors did not own or |ease the building or equipnent. | d. at

372. The St. Clare Hospital court concluded that the fact that

the doctors did not own or |ease the building or equipnent was
insufficient in light of all the relevant factors to hold that
the clinic was not a doctor's office.

137 Applying the factors relied upon by the St. Cdare

Hospital and the St. Elizabeth Hospital courts to the facts

found by the circuit court in this case, we conclude that
Covenant has net its burden of denonstrating that the Qutpatient
Cinic is not a doctor's office. First, physicians practicing
at the CQutpatient Cinic do not receive variable conpensation
related to the extent of their services. Second, the Qutpatient
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Clinic physicians do not receive extra conpensation for
over seei ng non-physician staff. Third, the Qutpatient Cdinic's
bills are generated on the sane software system as the bills
generated by St. Joseph. Fourth, physicians at the Qutpatient
Cinic do not have their own offices. | nstead, CQutpatient
Cinic Physicians have shared access to unassigned cubicles.
Fifth, the physicians practicing at the Qutpatient Clinic do not
own or lease the building or equipnent—all equipnent is the
excl usi ve property of St. Joseph.

138 The Gty notes that two factors relied upon by the St.

Clare Hospital court weigh against our conclusion that the

Qutpatient Cinic is not a doctor's office. Specifically, the

City notes that, |like the clinic in St. Care Hospital, (1) the

Qutpatient dinic does not provide inpatient services, and (2)
nmost patients are seen by physicians at the Qutpatient Cinic by
appoi ntnment during regular business hours. Al t hough these
factors were inportant to the court of appeals' conclusion in

St. Clare Hospital, these factors alone are not determ native.

139 First, technological advances have made it possible
for nore conplex procedures to be conducted on an outpatient
basi s. For exanple, a foot or ankle surgery that once may have
required one or two nights recovery in an inpatient hospital may
now be perfornmed at the Qutpatient Cinic with recovery at hone.
The fact that these conplex procedures are perfornmed in an
out patient setting does not automatically convert the Qutpatient
Clinic into a doctor's office. Second, nobst services perforned
in the outpatient center of the St. Joseph Chanbers Street
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Hospi t al (and ot her | arge hospitals) are performed by
appoi ntment during business hours. The Gty concedes that the
outpatient center at the St. Joseph Chanbers Street Hospital is
t ax- exenpt . It is wunreasonable to penalize St. Joseph for
providing these services at the OQutpatient Clinic when the
performance of those sane services would not disturb the tax-
exenpt status of the larger St. Joseph Chanbers Street Hospital.

40 O her facts found by the circuit court bolster our
conclusion that the Qutpatient Cinic is not a doctor's office
as that term is wused in Ws. Stat. 8§ 70.11(4m(a). The
Qutpatient dinic contains a gift shop and a cafeteria for the
use of patients, visitors, and staff. Typi cal doctor's offices
do not contain such anenities. Further, the Qutpatient dinic
Ugent Care Center is designed to operate simlarly to an
ener gency room It may accept energency anbul ances and has the
capability to treat all Ilevels of energency care. Typi cal
doctor's offices have no such advanced energency care
oper ati ons.

41 Moreover, when a patient receives services in a

typical doctor's office, he or she receives one bill for the
visit. Wen a patient receives services at the Qutpatient
dinic, however, the patient receives a facility bill from the
Qutpatient Cdinic as well as a professional bill from the

attendi ng physi ci an.

142 Significantly, the circuit court found that St. Joseph
had previously provided these services through the St. Joseph
Bl uemound CQutpatient Hospital, which the Cty considered tax-
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exenpt property from 1996 until 2003. It was only after the
Qutpatient dinic absorbed and upgraded the services offered at
St. Joseph Bl uenobund CQutpatient Hospi t al that the City
considered the tax exenption under Ws. Stat. 8§ 70.11(4m)(a) to
be i nproper. This is distinguishable fromthe situation in St.

Clare where the hospital purchased a private doctor's office

that had never before qualified as tax-exenpt. In the instant
case, to the extent that an already existing facility—St.
Joseph Bl uenbund Qut patient Hospital —was being replaced, it was
a facility that both the city and St. Joseph had treated as a
t ax- exenpt outpatient hospital. Al though the CQutpatient dinic
was the replacenent for St. Joseph Bluenound, it was not
af forded the sane tax-exenpt status.

43 To support its contention that the Qutpatient dinic
is a doctor's office, the Gty also points to the fact that the
Qutpatient dinic is five mles away from the St. Joseph
Chanbers Street Hospital. The plain |anguage of Ws. Stat.
8§ 70.11(4m) belies the City's argunment that proximty is
relevant to this issue. "[S]tatutory language is interpreted in
the context in which it is used; not in isolation but as part of
a whole; in relation to the |anguage of surrounding or closely-

related statutes . . . ." State ex rel. Kalal v. Circuit Court

for Dane County, 2004 W 58, 946, 271 Ws. 2d 633, 681

N. W2d 110. Only the provision of 8 70.11(4m prohibiting an

exenption for health and fitness facilities contains |anguage

that indicates proximty is a relevant consideration. See Ws.

Stat. 8§ 70.11(4m(c). This particular provision states that
22
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health and fitness facilities nust be "within the physical
confines of a hospital" in order to be exenpt. Id. By
contrast, 8 70.11(4m(a), the provision relevant in this case,
contains no |language indicating that the legislature intended to
make proximty to St. Joseph a valid consideration in the
anal ysis of whether the Qutpatient Cinic is a doctor's office.
Accordingly, we conclude that proximty to the St. Joseph
Chanbers Street Hospital is irrelevant when considering whether
the Qutpatient Cinic qualifies as a doctor's office.

44 Considering all of the relevant findings of fact, as

well as the analysis in St. Elizabeth Hospital and St. Care

Hospital, we conclude that Covenant has net its burden of
establishing that the Qutpatient dinic is not a doctor's office

under Ws. Stat. § 70.11(4m(a).™

15w are surprised by several points in the dissent's
argunent that the CQutpatient dinic is "used as a doctor's
of fice." See Ws. Stat. § 70.11(4m. \Wile the dissent
conplains that we focus on a nunber of factors that are
"busi ness choi ces" rather than on facts relating to "the nature
of services provided and manner in which these services are
delivered to the patient,” the factors we rely upon are the sane
as those considered by the court of appeals in St. Elizabeth
Hospital and St. Clare Hospital. These two cases are the only
appel l ate decisions that have addressed the question of what
constitutes a "doctor's office” wunder 8§ 70.11(4m, and so it
shoul d be foreseeabl e that we woul d consi der the same factors.
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C. Commercial Purposes
145 We next consider whether the Qutpatient dinic is
"used for commercial purposes” under Ws. Stat. § 70.11(4m(a).
If the Qutpatient Cinic is used for commercial purposes, then
it does not qualify for an exenption. See § 70.11(4m(a).
Covenant bears the burden of establishing that the Qutpatient

Clinic is not used for commercial purposes. See FH Heal t hcare

Dev., Inc. v. Cty of Wuwatosa, 2004 W App 182, 918, 276

Ws. 2d 243, 687 N W2d 532.

Additionally, several of the findings of fact provided by
the dissent as evidence in support of its conclusion that the
Qutpatient Cinic is a doctor's office sinply do not support
t hat argument. For exanple, the dissent notes that "[t]wo of
the five floors of the Qutpatient clinic were |eased by nedica
professionals for their own practices, providing outpatient
servi ces. Covenant does not claim exenption for these two
floors." Wiile this is true, it has no relevance to the
guestion at hand—whether the CQutpatient Cinic is a "doctor's
of fice."

The di ssent urges us to adopt a new test wherein we | ook to
whet her "[a] patient would perceive the Qutpatient Cinic to be
a property used as a doctor's office.” However, the findings of
fact that the dissent focuses on to show that the CQutpatient
Cinic is a doctor's office would go unnoticed by nost patients.
Wuld a patient, for instance, be aware that the "outpatient

surgery center within the Qutpatient Cinic . . . does not treat
patients whose estimated recovery tinme is" greater than four
hour s? In a simlar vein, would a patient really consider the

fact that the Qutpatient Cinic is open 24 hours a day for care
as evidence that the Qutpatient Cinic operates as a typical
doctor's office?

Put sinmply, the dissent is advocating a new, unworkably
narrow "patient's view' approach to determne whether the
Qutpatient Clinic is a doctor's office. Not only does the
dissent fail to cite authority for this approach; it also fails
to apply its approach to the facts of this case in a consistent
manner .
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46 In FH Healthcare, the court of appeals held that

"commerci al purposes are those through which profits are nade."
276 Ws. 2d 243, f120. The City argues that the CQutpatient
Clinic is used for commercial purposes because the predom nant
purpose of the CQutpatient Cinic is to generate profit through
direct conpetition with other outpatient clinics, both for-
profit and not-for-profit. By defining "profits" as "revenues
in excess of costs,” the Cty's argunent oversinplifies the
meaning of the term "conmmercial purpose” when used in the
context of a not-for-profit entity.

147 A not-for-profit entity "is not required to use only

red ink in keeping its books and |edgers."” M| waukee Protestant

Honme for the Aged v. City of M| waukee, 41 Ws. 2d 284, 296, 164

N. W2d 289 (1969). In order to survive, not-for-profit entities

nmust cover costs. See Duncan v. Steeper, 17 Ws. 2d 226, 236,

116 N.W2d 154 (1962). "To deny an otherwise qualifying
institution charitable status Dbecause it is efficiently
organi zed and managed, so as to operate in the black, would be
not only illogical but also extrenely detrinental to the
incentive for sound managenent in such institutions." 1d. CQur
case law, therefore, nakes clear that not-for-profit entities
may operate in such a fashion that generates revenues in excess
of expenses. O herwise, in order to qualify for the property
tax exenption, all not-for-profit hospitals would be required to
either continually operate at a loss or otherwise obtain
precisely enough revenue to cover costs and no excess.
Accordingly, in the context of not-for-profit entities, we
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decline to limt the definition of "comrercial purposes” to
t hose purposes which generate profits.

148 The FH Heal t hcar e court cited an alternative

definition of the term "comercial" which we find nore
appropriate in defining the phrase "commercial purposes."!® This
definition was "having profit as the primry am" 276
Ws. 2d 243, 120 (citing Wbster's Third New Internationa
Dictionary 456 (1993)) (enphasis added). W conclude this
definition is a nore appropriate one for the purposes of the
not-for-profit hospital exenption.

149 As the circuit court's findings of fact show, the
Qutpatient dinic is primrily devoted to the diagnosis,
treatment and care of the sick, injured, and disabled. The Gty
ignores that the Qutpatient Cinic's business plan lists and
describes several other goals beyond increasing its profit
mar gi n. The business plan includes the purpose of pronoting a
greater faith-based healthcare presence. Additionally, the
circuit court found that St. Joseph serves a greater portion of
Medicare and Medicaid patients than other MIwaukee and
W sconsin hospitals. This is not a case where private
physicians or individual shareholders wll receive any excess

revenues that the Qutpatient Cinic generates. The primary aim

6 *The comon and approved usage of words can be
established by the definition of a recognized dictionary."
Kopke v. A, Hartrodt S.R L., 2001 W 99, 916, 245 Ws. 2d 396
629 N. W 2d 662.
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of the Qutpatient Cinic is not, as the Cty asserts, to earn
profits.

50 In |Ilight of these facts, we conclude that the
Qutpatient Cinic is not operated for commercial purposes under
Ws. Stat. § 70.11(4m (a).

D. Inurenent to a Menber

151 Section 70.11(4m (a) exenpts hospital property from

taxation so long as "no part of the net earnings . . . inures to
t he benefit of any shar ehol der, nmenber , di rector or
officer . . . ." (Emphasi s added.) Covenant is a not-for-

profit corporation and is the sole nember of St. Joseph.!” It is
St. Joseph which owns the Qutpatient dinic. Because we assune

that the net earnings of St. Joseph inure to the benefit of

1”7 Wsconsin  Stat. ch. 181  governs  not-for-profit
cor porations. For the purposes of Chapter 181, "nenber" 1is
defined as an individual or corporation "who has nenbership
rights in a corporation in accordance with the provisions of its

articles of i ncor poration or byl aws. " W s. Stat.
88 181.0103(15), 990.01(26). Anmong other responsibilities,
menbers are responsible for selecting the not-for-profit
corporation's board of directors. Ws. Stat. § 181.0804(1).

See also Nonprofit Governance: The Executive's GGuide 233-38
(Victor Futter & George W Overton eds., 1997). The rights and
obligations of nenbers in a not-for-profit corporation are
defined in Ws. Stat. 88 181.0601-181.0747 and are roughly
equivalent to the rights and obligations of a shareholder in a
for-profit corporation. See Nonprofit Governance at 234-35.

The issue here is whether a not-for-profit corporation
qualifies as a "nenber" under a different chapter, specifically
Ws. Stat. ch. 70. Chapter 70 contains no definition of the
term "nmenber." Therefore, we apply principles of statutory
interpretation to determ ne whether a "nenber" of a not-for-
profit corporation under Chapter 181 is also a "nenber" under
the hospital tax exenption found in Ws. Stat. § 70.11(4nm(a).
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Covenant, the issue turns on whether a not-for-profit hospita
corporation (Covenant) qualifies as a "nenber” as that termis
used in 8§ 70.11(4m (a).

152 "[S]tatutory interpretation begins with the |anguage
of the statute." Kalal, 271 Ws. 2d 633, {45. W give
statutory |anguage "its common, ordinary, and accepted neaning,
except that technical or specially-defined words or phrases are
given their technical or special definitional neaning." Id.
Context is inmportant to neaning, "as is the structure of the
statute in which the operative |anguage appears.” Id., 946.
"Therefore, statutory language is interpreted in the context in
which it is used; not in isolation but as part of a whole; in
relation to the Ilanguage of surrounding or closely-related
statutes; and reasonably, to avoid absurd or unreasonable
results.” 1d. W now discuss why it would be unreasonable to
classify not-for-profit corporations as "nenber[s]" under Ws.
Stat. § 70.11(4m(a).

153 W interpreted the inurement restriction of Ws. Stat.

8§ 70.11(4m(a) in Bethel Convalescent Hone, Inc. v. Town of

Richfield, 15 Ws. 2d 1, 111 N. W2d 913 (1961). In Bethel, we
consi dered whether a not-for-profit hospi t al cor poration
qualified for exenpti on. Fi ve- per cent of the hospital

corporation's gross income!® was set aside to retire debt

8 Gross income is typically defined as receipts and gains

from all sources less cost of goods sold. Net earni ngs,
synonynous with net income or net profit, typically equals gross
income |less total expenses and | osses. When gross income is

used to retire debt, it necessarily reduces net earnings.
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incurred in acquiring real property owned by the hospital
corporation. |Id. at 4. As the Bethel court noted, when gross
incone is used to retire debt it increases the hospita
corporation's net capital assets. Id. at 5. The hospital
corporation's net capital assets—now increased in value by the
expenditure of the hospital's gross incone—were available to
the five individual nenbers of the hospital corporation upon
di ssol uti on. Id. at 6. W held that when a hospita
corporation wused incone to increase net capital assets, a
benefit inured to the hospital corporation's five individua
menbers, regardl ess of whether those individual nenbers received
an i medi ate payout. |d.

54 In other words, the Bethel court held that a benefit
inures to a "sharehol der, nenber, director, or officer" when
that person may receive a not-for-profit corporation's assets on
dissolution.® If we interpret the term "menber" in Ws. Stat.
8§ 70.11(4m(a) to include not-for-profit corporate nenbers, then
those not-for-profit corporate nenbers would have to be excl uded
from any distribution of assets upon dissolution. Thus, in the
instant case, St. Joseph would be precluded from |eaving any
assets to its sole nenber, Covenant, wupon dissolution. As the
circuit court concluded, this is an unreasonabl e construction of

t he statute.

19 W assume, in this case, that the net earnings of St.
Joseph have been used to increase its net capital assets.
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155 In order to maintain their tax-exenpt status, not-for-
profit corporations would be required to rewite their bylaws to
provide that upon dissolution, their assets would go to
unrelated not-for-profit entities.?® Wthout doing so, a not-
for-profit entity could never qualify for the tax exenption
found in Ws. Stat. § 70.11(4m(a) if it had a not-for-profit
corporation as a nenber. W agree with the circuit court that
"such a scenario may provide an interest in the failure of the
[not-for-profit] hospital to the unrelated entity and would | ead
to an unreasonabl e construction of Ws. Stat. 8§ 70.11(4m(a)."

156 Further, our holding in Bethel is distinguishable from
the instant case. The concern of the Bethel court was the
possibility that private physicians would form a purportedly
not-for-profit corporation in order to gain a tax exenption.
This court has |ong established that private physicians or for-
profit entities may not use a not-for-profit corporation as a
vehicle through which to avoid tax liability. Prior to the
enactnent of Ws. Stat. 8§ 70.11(4m), we consistently rejected
physician efforts to obtain property tax exenptions for snall

hospitals created with a profit notive. See Riverview Hosp. V.

Cty of Tomahawk, 243 Ws. 581, 586, 11 N W2d 188 (1943);

Prairie du Chien Sanitarium Co. v. Cty of Prairie du Chien,

242 Ws. 262, 267, 7 N W2d 832 (1943). In these early cases

and in Bethel, the nenbers who benefitted fromthe tax exenption

20 Upon dissolution, tax-exenpt entities, like St. Joseph,
must provide for distribution of assets to other not-for-profit,
t ax-exenpt entities. Tres. Reg. 8 1.501(c)(3)-1(b)(4) (2008).
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were private individuals. In the instant case, the circuit
court found and we agree that no benefit will inure to a private
i ndi vidual or for-profit entity from St. Joseph's net earnings.

157 To hold that the term "nenber" in Ws. St at
8§ 70.11(4m (a) includes not-for-profit entities wuld be
contrary to longstanding principles of Wsconsin |aw Such a
holding would require every not-for-profit corporation in
Wsconsin, in order to nmaintain its tax-exenpt status, to
rewite its bylaws to provide that upon dissolution, its assets
transfer to unrelated not-for-profit entities. This is an
unreasonable result. Accordingly, we hold that the term
"menber" as it is used in Ws. Stat. 8§ 70.11(4m(a) does not
include not-for-profit entities such as Covenant. W therefore
hold that 8§ 70.11(4m(a)'s inurement restriction does not apply
in this case.

V.  CONCLUSI ON

158 W& hold that the CQutpatient Cinic is used for the
primary purposes of a hospital and therefore qualifies as tax-
exenpt property under Ws. Stat. 8§ 70.11(4m(a). Addi tional ly,
we hold that the Qutpatient Cinic is neither a doctor's office
nor a property used for commercial purposes within the neaning
of 8§ 70.11(4m (a). Finally, we conclude that no benefit inures
to any nmenber of St. Joseph because the term "nenber"” wunder
8§ 70.11(4m (a) does not include not-for-profit entities.

By the Court.—Fhe decision of the court of appeals is

rever sed

31



No. 2009AP1469 & 2009AP1470. ssa

159 SH RLEY S. ABRAHANMSON, CJ. (di ssenting). To
encourage non-profit hospitals to care for the sick, the

| egislature provides a property tax exenption for non-profit

hospi tal s. See Ws. Stat. 8§ 70.11(4m(a); St. Care Hosp. of
Monroe v. City of Monroe, 209 Ws. 2d 364, 369, 563 N.wW2d 170

(C. App. 1997). But the tax exenption for property used
exclusively by a non-profit for hospital purposes "does not
apply to property used . . . as a doctor's office." Ws. Stat.
§ 70.11(4m(a).*?

60 The rules applicable to interpreting Ws. Stat.
§ 70.11(4m and applying the statute to the undisputed facts in
the present case are as follows: A presunption exists that the
property in question is taxable. Ws. Stat. § 70.109
Exenptions are strictly construed. Ws. Stat. § 70.109. The
party claimng a tax exenption bears the burden of establishing
that the property is not used as a doctor's office. Ws. Stat.
§ 70.109.°

61 | agree with the court of appeals that Covenant has
not nmet its burden to prove that the facility at issue is not

"used as a doctor's office." | therefore dissent.

! Because | conclude that the property is used as a doctor's
office, | do not address the other issues Covenant or the
maj ority opinion address.

2 Wsconsin Stat. § 70. 109, entitled "Presunption of
taxability" provides: "Exenptions under this chapter shall be
strictly construed in every instance with a presunption that the
property in question is taxable, and the burden of proof is on
t he person who clains the exenption."
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I

62 The focus of inquiry is whether the facility at issue
is "property wused as a doctor's office” under Ws. Stat.
§ 70.11(4m(a). The answer to this question requires the court
to apply the "used as a doctor's office" exception, which was
adopted in 1977, to the conplexities of nobdern healthcare
delivery. The court of appeals aptly stated fifteen years ago:
"As the line of distinction between the traditional hospital and
traditional doctor's office blurs, it becones increasingly
difficult to define 'property used as a doctor's office."" St.

Clare Hosp., 209 Ws. 2d at 371-72. The line continues to blur.

163 Healthcare delivery has changed considerably since
1977. An increasing nunber of healthcare services previously
provided only in hospitals are now nore efficiently and
effectively provided in outpatient facilities. Large non-profit
heal thcare delivery systens have been created that deliver all
aspects of nedical services through conplex entity structures,
i ncl udi ng out pat i ent care in freest andi ng facilities
Qutpatient care may be provided in pharnacies, in shopping
malls, and in big-box stores, as well as in office buildings.
The large integrated health system nodel we have today strains
the distinction created by the statutory | anguage.

I
164 "Property wused as a doctor's office" is not a

techni cal phrase with a peculiar neaning in the law. St. dare
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Hosp., 209 Ws.2d at 373.° "Property used as a doctor's office"
is not what a conplex healthcare entity mght define as a
"doctor's office,” but rather should be given its ordinary
meani ng, in other words, what a patient (or a legislator) would
consider to be a "doctor's office,” considering the nature of
the services provided and the manner in which those services are
delivered to the patient.

65 The court of appeals described a "doctor's office" as
"a place where doctors see patients, nostly by appointnent,
during schedul ed business hours, and have their offices."* This
sinple definition appropriately focuses the inquiry of whether a
facility is "used . . . as a doctor's office" on the "nature of
services provided and the nmanner in which these services are
delivered to the patient."®

66 In contrast to a "doctor's office,” a hospital is a

pl ace that offers "inpatient, overnight care.” St. Care Hosp.

209 Ws. 2d at 373.
167 The "determ nation of whether property is used as a

doctor's office ultimately turns on the facts of each case.

St. Care Hosp., 209 Ws. 2d at 372. A court should | ook at the

facts of each case to determ ne the simlarities and

3 One conmon notion of a doctor's office might be a facility
that provides care on an outpatient basis, whereas a hospita
provi des inpatient, overnight care. St. Clare Hospital of
Monroe, Inc. v. City of Mnroe, 209 Ws. 2d 364, 373, 563
N.W2d 170 (Ct. App. 1997).

* Covenant Healthcare System Inc. v. Gty of Wuwatosa,
2010 W App 125, 17, 329 Ws. 2d 393, 791 N. W2d 205.

®St. Clare Hosp., 209 Ws. 2d at 373.
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dissimlarities between the property at issue and "a place where
doctors see patients, nostly by appointnment, during schedul ed
busi ness hours, and have their offices" and a hospital that
offers "inpatient, overnight care.” In the present case, the
followwng findings of fact of the circuit court support the
conclusion that the use of the St. Joseph Qutpatient Cinic is
nore simlar to property used as "a place where doctors see
patients, nostly by appointnent, during scheduled business
hours, and have their offices" than a hospital that delivers

"inpatient, overnight care":

. The OQutpatient dinic is a freestanding outpatient
medi cal facility, five mles fromthe St. Joseph inpatient
hospital facility.

. The CQutpatient dinic, like a doctor's office,
normally requires appointnents during regular business
hour s.

. The CQutpatient Cdinic, unlike a hospital, does not

provi de inpatient care.

. The outpatient surgery center within the Qutpatient
Cinic, unlike a hospital, does not treat patients whose
estimated recovery tine is over four hours.

. Two of the five floors of the Qutpatient dinic were
| eased by nedical professionals for their own practices,
provi ding outpatient services. Covenant does not claim

exenption for these two fl oors.

. The Urgent Care Center within the Qutpatient Cdinic
occupying less than 10% of the space, is not physically
adjacent to an acute care hospital, and therefore |acks

i medi ate access to the features of a full service, acute
care inpatient hospital.

. The nobst common conditions treated by the Ugent Care
Center are broken bones, injuries requiring sutures,
sprains and strains, accidents and falls, asthma, allergy
attacks, eye injuries, rashes, mnor burns, colds, and flu.
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These conditions are all generally treated by a doctor
out si de a hospital

. The Urgent Care Center, unlike a hospital, typically
does not accept anbul ances, but like a hospital is open 24
hours a day for care.

. Patients in the Ugent Care Center with nore serious
conditions are stabilized and then transferred to an
energency unit or admtted as an inpatient at a hospital.

68 In sum the property at issue is a freestanding
outpatient clinic owned by a non-profit hospital and used as
doctors' offices to see patients and provide outpatient nedica
services, nostly by appointnment, and nostly during schedul ed
busi ness hours. It is inportant to point out that the instant
case does not involve outpatient facilities within a hospital
Nothing in the majority opinion or dissent decides anything
about outpatient services provided within hospitals.

169 The CQutpatient Clinic is simlar in use and function
to large nulti-specialty doctors' offices that include a walk-in
clinic or day surgery center.

170 A know edgeabl e patient would perceive the Qutpatient
Clinic to be a property used as a doctor's office based on the
nature of services provided and manner in which these services
are delivered at the Qutpatient dinic. Appoi ntnents are
general ly required. Services are generally offered only during
regul ar business hours. The clinics are not within a hospital
there is no hospital adjacent to the Qutpatient Cinic, and the
facility is not used to provide inpatient, overnight care.

171 Wiile not definitive, the Qutpatient Cdinic property

seens to enconpass many of the generic features generally

5



No. 2009AP1469 & 2009AP1470. ssa

attributed to a doctor's office, including exam nation roons and
private space, although unassigned, for doctors to do paper work
and return tel ephone calls.®

172 Athough the OQutpatient Cdinic may be capable of
hospital -like care, the Qutpatient dinic, including the U gent
Care Center, is actually used to treat conditions simlar to
those generally treated in a doctor's office. The Urgent Care
Center is marketed as a "24-hour 'quick care'" center for mnor
injuries and non-life-threatening health problens.

173 1 am not persuaded by the nmjority opinion because it
relies heavily upon facts that are business choices Covenant has
made in operating the Qutpatient Cdinic, rather than on facts
relating to "the nature of services provided and nanner in which
these services are delivered to the patient.” The mgjority
fails to connect how certain operational features, such as
utilizing the same billing and record keeping system as St.
Joseph's Hospital, staffing the Urgent Care Center wth
energency nedicine physicians, requiring referrals from a
physi ci an, providing unassigned work spaces (cubicles rather
t han assigned individual offices with four walls) for doctors to
use for paperwork, providing services under the St. Joseph's
hospital |icense, or qualifying its services for hospital-based
rei nbursenent through Medicare, affect "the nature of services
provi ded and manner in which these services are delivered to the

patient."

® Amicus Curiae Brief and Appendi x of the Wsconsin Ass'n of
Assessing O ficers at 7-10.
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174 | agree with the court of appeals that whether the
Qutpatient Center "qualifies as a hospital or a doctor's office
under rules and regulations promulgated outside the [property]
tax code is irrelevant to whether the [CQutpatient Center]
qualifies as a doctor's office for purposes of property tax
exenption under Ws. Stat. § 70.11(4m(a)."’

175 The mmjority opinion produces at |east two unfavorable
consequences. First, the majority opinion, by extending the
property tax exenption to outpatient facilities owned and
operated by not-for-profit hospitals, places at a distinct
conpetitive disadvantage doctors' offices operated by for-profit
entities that provide the same services in the sane manner.?®
Second, "the nore exceptions allowed, the nore inequitable
beconmes the apportionnent of the tax burden. The conti nuous
removal of real property fromtaxation thus inposes a particul ar
har dshi p upon | ocal governnment and the citizen taxpayer."®

176 | recognize that the result the court of appeals and |
reach may al so have unfavorabl e consequences. The am cus briefs
of the Wsconsin Hospital Association and the Rural Wsconsin
Heal t h Cooperative assert that the decision to tax will have a

di sproportionate inpact on smaller rural hospitals that tend to

" Covenant Healthcare System Inc. v. City of Wuwatosa,
2010 W App 125, 120, 329 Ws. 2d 393, 791 N.W2d 205.

8 st. dare Hosp., 209 Ws. 2d at 375-76.

® Univ. of Ws. Med. Found., Inc. v. Cty of Mdison, 2003
W App 204, 911, 267 Ws. 2d 504, 671 N.W2d 292 (quoting Int'l
Found. of Enp. Benefits Plans, Inc. v. Cty of Brookfield, 95
Ws. 2d 444, 454, 290 N.wW2d 720 (C. App. 1980), aff'd, 100
Ws. 2d 66, 301 N.w2d 175 (1981)).
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be nore dependent on outpatient revenue than are urban
hospitals. They also argue that without a standard test of set
factors both hospitals and taxing authorities are left to guess
whet her any particular facility is subject to property tax.

77 The court of appeals had the correct response in St.

Clare Hospital, 209 Ws. 2d at 376: "The question whether to

extend the § 70.11(4m(a), Stats., exenption to outpatient
clinics owned and operated by nonprofit hospitals is a public
policy question for the |egislature, not us, to decide. W are
not to extend property tax exenptions by inplication.”

178 1In light of the changing ways nedical services are
delivered, it may be tinme for the legislature to re-exam ne Ws.
Stat. 8§ 70.11(4m(a). Until the legislature acts on this
guestion of public policy, the presunption is that the property
at issue is subject to taxation, that tax exenptions should be
strictly construed, and that the burden of persuasion is on the
party seeking the property tax exenption.

179 Because | conclude that Covenant has not net its
burden of proving that this property is not "used as a doctor's
office,” | agree with the decision of the court of appeals that
the property at issue is subject to taxation.

180 For the reasons set forth, | dissent.
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