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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s  i s a r evi ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s1 r ever si ng t he 

ci r cui t  cour t ' s  j udgment  of  convi ct i on and r emandi ng f or  a new 

t r i al  based on i nef f ect i ve assi st ance of  counsel .   A j ur y 

convi ct ed Davi d W.  Domke ( Domke)  of  r epeat edl y sexual l y 

assaul t i ng Al i c i a S. ,  hi s st epdaught er ,  when she was t en year s 

ol d,  i n v i ol at i on of  Wi s.  St at .  § 948. 02( 1)  and § 948. 025( 1) ( a)  

( 2003- 04) .   Domke moved f or  post convi ct i on r el i ef  and a new 

                                                 
1 St at e v.  Domke,  No.  2009AP2422- CR,  unpubl i shed sl i p op.  

( Wi s.  Ct .  App.  Sept .  21,  2010) .  
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t r i al  based on t he i nef f ect i ve assi st ance of  hi s  t r i al  counsel ,  

Ter r ence Woods ( Woods) .   I n or der  t o pr evai l  on t he i nef f ect i ve 

assi st ance cl ai m,  Domke needed t o est abl i sh bot h t hat  Woods'  

per f or mance was def i c i ent  and t hat  t he def i c i ent  per f or mance 

pr ej udi ced Domke——i n ot her  wor ds,  t hat  counsel ' s er r or s 

under mi ne t he cour t ' s  conf i dence i n t he r esul t . 2  Af t er  a 

post convi ct i on hear i ng,  t he c i r cui t  cour t  deni ed t he mot i on 

because i t  concl uded t hat  whi l e Domke had shown t hat  Woods 

per f or med def i c i ent l y,  Domke had f ai l ed t o show t hat  t he 

def i c i ent  per f or mance had pr ej udi ced hi m.   The cour t  of  appeal s,  

however ,  concl uded t hat  Domke had est abl i shed cumul at i ve 

pr ej udi ce f r om t hr ee i nst ances of  def i c i ent  per f or mance.   Thus,  

t he cour t  of  appeal s r ever sed t he ci r cui t  cour t ' s  deni al  of  

Domke' s post convi ct i on mot i on and r emanded f or  a new t r i al .  

¶2 We concl ude t hat  Domke i s not  ent i t l ed t o a new t r i al  

due t o i nef f ect i ve assi st ance of  counsel .   Whi l e we agr ee wi t h 

t he cour t  of  appeal s t hat  Woods per f or med def i c i ent l y i n t hr ee 

r espect s dur i ng t r i al ,  we ar e not  per suaded t hat  t hese er r or s 

pr ej udi ced Domke.   We hol d t hat  under  t he t ot al i t y of  t he 

c i r cumst ances Domke r ecei ved a f ai r  t r i al ,  and our  conf i dence i n 

t he r esul t  i s  not  under mi ned.    

¶3 Ther ef or e,  we r ever se t he deci s i on of  t he cour t  of  

appeal s and af f i r m t he ci r cui t  cour t ' s  j udgment  of  convi ct i on.  

I .  FACTUAL BACKGROUND  

                                                 
2 St r i ckl and v.  Washi ngt on,  466 U. S.  668,  687,  694 ( 1984)  

( set t i ng f or t h t he st andar d f or  r evi ew of  c l ai ms of  i nef f ect i ve 
assi st ance of  counsel ) .  
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¶4 The char ges agai nst  Domke ar e based on f our  i nci dent s 

bet ween June 20,  2005,  and December  25,  2005,  on whi ch Al i c i a S.  

al l eged t hat  Domke engaged i n sexual  cont act  wi t h her .   

Speci f i cal l y,  Al i c i a S.  al l eged t hat  on al l  f our  occasi ons Domke 

r ubbed hi s peni s on her  but t ocks and on one occasi on Domke al so 

l i cked her  vagi na.   Al i c i a S.  was t en year s ol d at  t he t i me.   

Al i c i a S.  di d not  di scl ose t he f ul l  ext ent  of  t he al l eged 

assaul t s at  f i r st ,  but  over  t i me t he det ai l s of  t he f our  

i nci dent s emer ged.    

¶5 Appr oxi mat el y s i x mont hs af t er  t he f i r st  al l eged 

assaul t ,  Al i c i a S.  t ol d t wo f r i ends,  L. H.  and J. M. ,  t hat  Domke 

had sexual l y assaul t ed her .   J. M.  t ol d anot her  f r i end,  whose 

mot her  r epor t ed t he al l egat i ons t o Al i c i a S. ' s el ement ar y 

school .   The gui dance counsel or  at  t he school  not i f i ed t he 

pol i ce,  and a pol i ce of f i cer ,  Cor ey Rank ( Rank) ,  and a chi l d 

pr ot ect i on i nvest i gat or ,  Bonni e Ander son ( Ander son) ,  i nt er vi ewed 

Al i c i a S.  at  t he school  on Januar y 17,  2006.   Al i c i a S.  l at er  

went  t o a physi c i an' s assi st ant ,  Tr acey BeFay ( BeFay) ,  on 

Januar y 23,  2006,  f or  a physi cal  exami nat i on dur i ng whi ch she 

r epeat ed some of  t he al l egat i ons.   I n Febr uar y 2006,  Al i c i a S.  

began seei ng an out pat i ent  t her api st ,  Ki m Rusch ( Rusch) ,  t o 

addr ess some emot i onal  and behavi or al  pr obl ems she was havi ng 

t hat  Al i c i a S.  and her  nat ur al  f at her ,  Davi d S. ,  at t r i but ed t o 

t he al l eged abuse.   I t  was t hr ough t he appr oxi mat el y 20 t o 25 

t her apy sessi ons wi t h Rusch t hat  Al i c i a S.  pr ovi ded t he f ul l  

account  of  t he f our  al l eged sexual  assaul t s.   

I I .  PROCEDURAL HI STORY 
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¶6 On December  18,  2006,  Domke was char ged wi t h t he 

r epeat ed sexual  assaul t  of  a chi l d i n v i ol at i on of  Wi s.  St at .  § 

948. 025( 1) ( a)  ( 2003- 04) 3 based on f our  al l eged i nci dent s of  

sexual  cont act  wi t h Al i c i a S.  i n v i ol at i on of  Wi s.  St at .  § 

948. 02( 1) . 4  A t wo- day j ur y t r i al  was hel d on Januar y 17 and 18,  

2008,  i n t he Ocont o Count y Ci r cui t  Cour t ,  t he Honor abl e Mi chael  

T.  Judge pr esi di ng.  

A.  The Tr i al  

¶7 Al i c i a S.  t est i f i ed f i r st ,  pr ovi di ng a det ai l ed 

account  of  t he f our  al l eged sexual  assaul t s.   Al i c i a S.  

t est i f i ed:  " The f i r st  t i me we wer e at  344 Sout h Adams St r eet  of  

Ocont o Count y [ Ocont o Fal l s]  and we wer e wat chi ng 50 Fi r st  

Dat es.   And I  had woken up t o my pant s and under pant s pul l ed 

down and t hat  Dave was r ubbi ng hi s peni s up and down my - -  near  

my anal  ar ea. "    

¶8 Regar di ng t he second i nci dent ,  Al i c i a S.  t est i f i ed:  " I  

bel i eve we wer e at  202 Wi sconsi n St r eet  of  Ocont o Count y [ Ocont o 

Fal l s] .   And we wer e downst ai r s wat chi ng TV,  and I  had woken up 

t o hi m l i ck i ng my vagi na t hi s t i me.   And he had f l i pped me over  

and he was r ubbi ng hi s peni s up and down near  my anal  ar ea. "   

                                                 
3 Wi sconsi n St at .  § 948. 025( 1) ( a)  ( 2003- 04)  pr ovi des:  

" Whoever  commi t s 3 or  mor e vi ol at i ons under  s.  948. 02( 1)  or  ( 2)  
wi t hi n a speci f i ed per i od of  t i me i nvol v i ng t he same chi l d i s 
gui l t y of :  ( a)  A Cl ass B f el ony i f  at  l east  3 of  t he v i ol at i ons 
wer e v i ol at i ons of  s.  948. 02( 1) . "  

4 Wi sconsi n St at .  § 948. 02( 1)  ( 2003- 04)  pr ovi des:  " Fi r st  
degr ee sexual  assaul t .   Whoever  has sexual  cont act  or  sexual  
i nt er cour se wi t h a per son who has not  at t ai ned t he age of  13 
year s i s gui l t y of  a Cl ass B f el ony. "   
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¶9 Regar di ng t he t hi r d i nci dent ,  Al i c i a S.  t est i f i ed:   

The t hi r d t i me was al so at  202 Wi sconsi n St r eet .   Thi s 
t i me I  had went  i nt o my mom' s bedr oom.   I  cr awl ed i n 
at  appr oxi mat el y  6: 30 a. m.  so I  coul d spend t i me wi t h 
her  bef or e she went  t o wor k.   And event ual l y she got  
up and went  t o wor k.   And I  had woken up t o Dave 
put t i ng hi s peni s near  my anal  ar ea,  and t hi s t i me I  
had f el t  wet ness.   And I  pr et ended I  was sl eepi ng,  and 
t hen he event ual l y got  up and went  –-  t ook a shower  
and went  hunt i ng.   

¶10 Al i c i a S.  i ndi cat ed t hat  t he f our t h i nci dent  t ook 

pl ace i n December  of  2005 whi l e she was wat chi ng t el evi s i on i n 

her  bedr oom.   Al i c i a S.  t est i f i ed:  

I  was wat chi ng [ Count r y Musi c Tel evi s i on] ,  and t hi s 
t i me he had came i nt o my bedr oom and he was naked and 
he was r ubbi ng hi s peni s up and down my anal  ar ea.   
And t hi s t i me he t ol d me i f  I  t ook of f  my cl ot hes i t  
woul d f eel  bet t er  and I  sai d no.   I  t ol d hi m t o get  
out  and I  l ocked my door ,  and I  was r eal l y,  r eal l y 
scar ed.   

¶11 Al i c i a S.  al so t est i f i ed t hat  she f i r st  r epor t ed t he 

sexual  assaul t s t o her  f r i ends L. H.  and J. M.  at  a s l eepover .   

Al i c i a S.  expl ai ned t hat  she t ol d her  f r i ends about  t he assaul t s 

because " i t  was r eal l y bot her i ng"  her ,  but  t hat  she di d not  want  

t hem t o t el l  anyone and made t hem " pi nky swear . "   L. H.  conf i r med 

t hi s and t est i f i ed t hat  Al i c i a S.  t ol d her  " t hat  her  st epdad had 

l i cked her  i n t he pr i vat es. "   L. H.  f ur t her  t est i f i ed t hat  when 

Al i c i a S.  t ol d her  t hi s,  she " act ed ver y upset  and she l ooked 

l i ke she was goi ng t o act ual l y t hr ow up. "   

¶12 Regar di ng her  i nt er vi ew wi t h Ander son and Rank,  Al i c i a 

S.  expl ai ned t hat  she di d not  want  t o di scl ose t he assaul t s t o 

t hem.   Al i c i a S.  t est i f i ed t hat  she was scar ed and,  at  t hat  
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t i me,  di d not  want  Domke t o go t o j ai l ,  so she was not  

compl et el y honest  wi t h Ander son and Rank.   Al i c i a S.  st at ed 

t hat ,  when pr essed,  she di d di scl ose some of  t he al l eged abuse 

t o t hem.   When Ander son t est i f i ed,  she agr eed wi t h Al i c i a S. ' s 

descr i pt i on of  t he i nt er vi ew and st at ed t hat  i t  was cl ear  t hat  

Al i c i a S.  l i ked Domke ver y much.   Ander son expl ai ned t hat  i n 

r esponse t o some of  her  and Rank' s quest i ons Al i c i a S.  conf i r med 

t hat  Domke sexual l y assaul t ed her :  

[ Al i c i a S. ]  t ol d us wi t hout  ver y  speci f i c  det ai l s t hat  
on t wo di f f er ent  occasi ons at  her  mot her ' s house - -  at  
act ual l y t wo di f f er ent  houses i n Ocont o Fal l s  when she 
was vi s i t i ng her  mot her  t hat  her  st epf at her ,  Davi d 
Domke,  di d put  hi s peni s bet ween her  but t ocks on t wo 
di f f er ent  occasi ons whi l e she was pr et endi ng t o be 
sl eepi ng when t hey wer e al l  wat chi ng TV t oget her  i n 
t he l i v i ng r oom.   

¶13 Al i c i a S.  al so t est i f i ed t hat  she was l at er  exami ned 

by a physi c i an' s assi st ant ,  BeFay,  t o whom she r eveal ed some 

det ai l s of  t he al l eged assaul t s.   BeFay t est i f i ed t hat  Al i c i a S.  

was r el uct ant  t o t al k wi t h her  about  t he al l eged assaul t s,  but  

t hat  Al i c i a S.  i ndi cat ed t hat  Domke put  hi s peni s on her  

but t ocks and hi s mout h on her  geni t al s.   BeFay t est i f i ed t hat  

t he physi cal  exami nat i on was nor mal .   Dur i ng Woods'  cr oss-

exami nat i on of  BeFay,  he moved t o ent er  i nt o evi dence BeFay' s 

di ct at ed r epor t ,  whi ch r ef l ect ed t he nor mal  phys i cal  exami nat i on 

and al so i ncl uded a summar y of  what  Al i c i a S.  t ol d BeFay about  

t he al l eged assaul t s.   

¶14 Al i c i a S.  f ur t her  t est i f i ed t hat  she began t o see a 

t her api st ,  Rusch,  and t hat ,  af t er  about  10 t o 15 sessi ons,  she 
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t ol d Rusch al l  of  t he det ai l s r egar di ng t he f our  al l eged sexual  

assaul t s.  Rusch t est i f i ed r egar di ng t he ser vi ces she pr ovi ded t o 

Al i c i a S. :  

She - -  t he pr obl em f ocus t hat  was on my i nt ake f or m 
when she came t o me was t hat  she had been sexual l y 
assaul t ed and t hat  she was havi ng some pr obl ems wi t h 
ni ght mar es,  i nt r usi ve t hought s,  f l ashbacks.   She had a 
l ot  of  f ear s.   She was scar ed,  t hi ngs l i ke t hat .   So I  
was asked t o deal  wi t h t hose sympt oms t hat  come al ong 
wi t h t hat .   

Rusch al so t est i f i ed about  t he pr ogr essi on of  her  sessi ons wi t h 

Al i c i a S. :  

The f i r st  f ew sessi ons we basi cal l y t al ked about  how 
she coul d maybe not  be havi ng as many ni ght mar es.   We 
i mpl ement ed a saf et y pl an because she was ver y af r ai d 
t o be out si de.   She woul d come home f r om school  and 
she woul d be wor r i ed somebody was i n t he house,  t hi ngs 
l i ke t hat .  

So we devel oped a saf et y pl an f or  her  t o f eel  saf er  i n 
her  t own her e and al so at  her  home and when she had t o 
go t o school .   So t hat ' s what  we f ocused on j ust  t o 
make her  mor e comf or t abl e and have her  t o be abl e t o,  
you know,  be f unct i oni ng r el at i vel y nor mal l y i n t he 
communi t y and i n her  f ami l y.   

And t hen i t  was down t he r oad a ways,  not  unt i l  June.   
I  st ar t ed seei ng her  i n Febr uar y.   And t hen i n June 
when I  f i nal l y –-  Al i c i a [ S. ]  and I  had t al ked and she 
was r eady t o t el l  me her  whol e st or y.   She had t ol d,  
you know,  bi t s  and pi eces t hr oughout ,  but  t hat  was 
when she t ol d me her  whol e st or y.   

I n a r epor t  t hat  t he St at e i nt r oduced i nt o evi dence,  Rusch 

document ed " Al i c i a [ S. ] ' s  whol e st or y"  r egar di ng t he f our  

al l eged sexual  assaul t s.   
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¶15  On cr oss exami nat i on,  Woods asked Rusch sever al  

quest i ons about  t he f i r st  al l eged i nci dent .   Thi s i ncl uded t he 

f ol l owi ng exchange:  

Woods:  Coul d t hi s have j ust  been l i ke a bad dr eam or  
somet hi ng?   

[ The St at e obj ect ed,  and t he ci r cui t  cour t  over r ul ed 
t he obj ect i on. ]  

Rusch:  No.   I  do not  bel i eve i t  coul d have been a 
dr eam.  

Woods:  Al l  r i ght .   You don' t  t hi nk i t  was a dr eam? 

Rusch:  No.   I n my pr of essi onal  opi ni on,  i t  was not  a 
dr eam.    

¶16 As hi s f i r st  wi t ness,  Woods cal l ed Ti na Domke,  who i s 

Al i c i a S. ' s mot her  and Domke' s wi f e.   Woods asked Ti na Domke 

whet her  she had t ol d Ander son,  t he chi l d pr ot ect i on 

i nvest i gat or ,  t hat  she di d not  bel i eve Al i c i a S. ' s al l egat i ons 

agai nst  Domke.   Ti na Domke r esponded t hat ,  yes,  she had t ol d 

Ander son t hat  she di d not  bel i eve Al i c i a S.  " [ a] t  t hat  t i me. "   

On cr oss- exami nat i on,  t he St at e el i c i t ed t hat  Ti na Domke now 

bel i eves her  daught er ' s al l egat i ons agai nst  her  husband " 100 

per cent . "   I n r esponse t o f ur t her  quest i oni ng,  Ti na Domke st at ed 

t hat  Al i c i a S.  was t he br avest  gi r l  she knew and t hat  she no 

l onger  had any doubt  t hat  Al i c i a S.  was t el l i ng t he t r ut h.    

¶17 Woods t hen cal l ed Domke' s ex- wi f e,  Ti na Baxt er ,  and 

Domke' s t hr ee chi l dr en t o t est i f y.   Fr om each of  t hese wi t nesses 

Woods el i c i t ed t est i mony t hat  Domke had never  been accused of  

sexual l y abusi ng any of  hi s bi ol ogi cal  chi l dr en.   Two of  Domke' s 

chi l dr en al so t est i f i ed t hat  t hey had never  seen Domke sexual l y 
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abusi ng Al i c i a S.  whi l e t hey al l  l i ved t oget her .   On cr oss-

exami nat i on,  one of  t he chi l dr en admi t t ed t hat  Al i c i a S.  t ol d 

her  about  t he al l eged sexual  assaul t s bef or e t hose al l egat i ons 

wer e r epor t ed t o pol i ce,  and t hat  she r epor t ed Al i c i a S. ' s 

st at ement s t o her  when i nt er vi ewed by Ander son and Rank.   

¶18 Domke t est i f i ed and deni ed ever  sexual l y assaul t i ng 

Al i c i a S.   Domke st at ed t hat  he knew Al i c i a S.  l i ed a l ot  and 

t hat  he and Al i ci a S.  ar gued a l ot  about  her  r ef usal  t o abi de by 

hi s r ul es.   On cr oss- exami nat i on,  t he St at e el i c i t ed f r om Domke 

t hat  when he or i gi nal l y spoke t o Ander son and Rank he t ol d t hem 

t hat  he and Al i c i a S.  had a good r el at i onshi p.   

¶19 The j ur y convi ct ed Domke of  al l  char ges,  and he was 

sent enced t o 20 year s i n pr i son and 20 year s of  ext ended 

super vi s i on.   

B.  Domke' s Post convi ct i on Mot i on f or  a New Tr i al  

¶20 Domke f i l ed a post convi ct i on mot i on f or  a new t r i al  on 

Mar ch 19,  2009,  based on i nef f ect i ve assi s t ance of  t r i al  

counsel .   Domke asser t ed t hat  Woods per f or med def i c i ent l y i n 

sever al  r espect s,  and t hat  t he def i c i ent  per f or mance pr ej udi ced 

hi m because Woods'  er r or s had er r oneousl y bol st er ed Al i c i a S. ' s 

cr edi bi l i t y .   Domke r equest ed a Machner  hear i ng on t hese i ssues. 5   

¶21 Fi r st ,  Domke asser t ed t hat  Woods er r ed when he f ai l ed 

t o obj ect  t o Rusch' s hear say t est i mony r egar di ng t he r eason t hat  

                                                 
5 A Machner  hear i ng i s " [ t ] he evi dent i ar y hear i ng t o 

eval uat e counsel ' s ef f ect i veness,  whi ch i ncl udes counsel ' s 
t est i mony t o expl ai n hi s or  her  handl i ng of  t he case. "   St at e v.  
Bal l i et t e,  2011 WI  79,  ¶31,  __ Wi s.  2d __,  __ N. W. 2d __.  
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Al i c i a S.  sought  counsel i ng ser vi ces.   Domke ar gued t hat  t hese 

st at ement s wer e not  cover ed by t he hear say except i on f or  

st at ement s made f or  pur poses of  medi cal  di agnosi s or  t r eat ment ,  

Wi s.  St at .  § 908. 03( 4)  ( 2007- 08) , 6 because st at ement s made t o a 

counsel or  and soci al  wor ker ,  l i ke Rusch,  ar e exc l uded f r om t hat  

except i on.   See St at e v.  Hunt i ngt on,  216 Wi s.  2d 671,  695,  575 

N. W. 2d 268 ( 1998)  ( decl i ni ng " t o appl y t he hear say except i on f or  

st at ement s made f or  medi cal  di agnosi s or  t r eat ment ,  Wi s.  St at .  

§ 908. 03( 4) ,  t o st at ement s made t o counsel or s or  soci al  

wor ker s" ) .   Domke asser t ed t hat  t hese st at ement s ar e not  

admi ssi bl e as r ecor ds of  r egul ar l y conduct ed act i v i t y ei t her ,  

see Wi s.  St at .  § 908. 03( 6) .   Second,  Domke ar gued t hat  Woods 

er r ed by aski ng Rusch whet her  she t hought  t hat  Al i c i a S. ' s 

al l egat i ons of  t he f i r st  i nci dent  may have been t he r esul t  of  a 

bad dr eam,  whi ch al l owed Rusch t o st at e t hat  i n her  pr of essi onal  

                                                 
6 Wi s.  St at .  § 908. 03( 4)  ( 2007- 08)  pr ovi des:   

Hear say except i ons;  avai l abi l i t y  of  decl ar ant  
i mmat er i al .   The f ol l owi ng ar e not  excl uded by t he 
hear say r ul e,  even t hough t he decl ar ant  i s avai l abl e 
as a wi t ness:   

.  .  .   

( 4)  St at ement s f or  pur poses of  medi cal  di agnosi s or  
t r eat ment .   St at ement s made f or  pur poses of  medi cal  
di agnosi s or  t r eat ment  and descr i bi ng medi cal  hi st or y,  
or  past  or  pr esent  sympt oms,  pai n or  sensat i ons,  or  
t he i ncept i on or  gener al  char act er  of  t he cause or  
ext er nal  sour ce t her eof  i nsof ar  as r easonabl y 
per t i nent  t o di agnosi s or  t r eat ment .   

Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 
2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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opi ni on,  i t  was not  j ust  a bad dr eam.   Thi r d,  Domke asser t ed 

t hat  Woods er r ed when he f ai l ed t o obj ect  t o t he hear say 

t est i mony of  L. H. ,  Al i c i a S. ' s f r i end,  whi ch was not  cover ed by 

t he exci t ed ut t er ance or  r ecor ds of  r egul ar l y conduct ed act i v i t y  

except i ons,  see Wi s.  St at .  § 908. 03( 2) ,  ( 6) ;  Domke sai d t hat  

whi l e Woods may have hoped t o est abl i sh i nconsi st enci es bet ween 

L. H. ' s and Al i c i a S. ' s t est i mony,  he di d not  act ual l y do so on 

cr oss- exami nat i on.   Four t h,  Domke ar gued t hat  Woods er r ed by 

movi ng BeFay' s r epor t  i nt o evi dence because he di d not  have a 

val i d st r at egi c r eason f or  doi ng so.   Fi f t h,  Domke asser t ed t hat  

Woods'  most  ser i ous er r or  was hi s deci s i on t o cal l  Ti na Domke 

wi t hout  i nvest i gat i ng whet her  she st i l l  doubt ed t he t r ut h of  

Al i c i a S. ' s al l egat i ons. 7  

¶22 Domke asser t ed t hat  t hese def i c i enci es pr ej udi ced hi m 

because t hi s case was ul t i mat el y  a cr edi bi l i t y  cont est  bet ween 

Al i c i a S.  and Domke.   Domke ar gued t hat  Woods'  mi shandl i ng of  

t he t est i mony of  Rusch and L. H. ,  hi s deci s i on t o i nt r oduce 

BeFay' s r epor t ,  and hi s deci s i on t o cal l  Ti na Domke as a wi t ness 

l ed t o t he i nt r oduct i on of  addi t i onal  evi dence cor r obor at i ng 

Al i c i a S. ' s al l egat i ons and gener al l y bol st er i ng her  

cr edi bi l i t y .    

¶23 I n t he al t er nat i ve,  Domke al so sought  a new t r i al  i n 

t he i nt er est  of  j ust i ce.    

                                                 
7 Domke cr i t i c i zed ot her  aspect s  of  Woods'  handl i ng of  

Rusch' s and BeFay' s t est i mony as wel l .   Domke di d not  pur sue 
t hose al l eged er r or s bef or e t hi s cour t ,  so we do not  addr ess 
t hem f ur t her .  
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¶24 The ci r cui t  cour t  hel d a Machner  hear i ng on June 12,  

2009,  at  whi ch Woods t est i f i ed.   I n r esponse t o Domke' s f i r st  

al l egat i on,  Woods f i r st  st at ed t hat  he t hought  some of  Rusch' s 

t est i mony " coul d have been obj ect i onabl e"  but  t hat  he di d not  

want  t o dr aw at t ent i on t o t he t est i mony by obj ect i ng.   He t hen 

st at ed t hat  t hi s i nf or mat i on was admi ssi bl e because i t  was 

r ecor ded i n a r egul ar l y kept  r ecor d or  because t he hear say 

except i on f or  st at ement s made f or  t he pur poses of  medi cal  

di agnosi s or  t r eat ment  may appl y.    

¶25 Regar di ng Domke' s second al l egat i on,  concer ni ng Woods'  

deci s i on t o ask Rusch t he dr eam quest i on t wi ce,  Woods expl ai ned:   

I t  seemed t o me t hat ,  you know,  maybe t he chi l d was 
havi ng pr obl ems.   As I  under st ood Al i c i a,  she was a 
speci al - ed st udent .   She was on some medi cat i on and 
maybe was j ust  havi ng,  you know,  ni ght mar es.   And I ' m 
not  - -  you know,  I ' m not  an exper t  i n t hat ,  but  I  di d 
want  t o f ol l ow up and t hat  was why.    

Woods admi t t ed t hat  he di d not  know what  Rusch woul d say i n 

r esponse t o t hese quest i ons.   

 ¶26 Woods expl ai ned i n r egar d t o t he t hi r d al l eged 

def i c i ency t hat  he di d not  obj ect  t o L. H. ' s t est i mony because he 

al so want ed t o al l ow her  t est i mony so t hat  he coul d br i ng out  

i nconsi st enci es i n Al i c i a S. ' s t est i mony.   Woods al so suggest ed 

t hat  t he exci t ed ut t er ance or  r egul ar l y kept  r ecor ds hear say 

except i ons mi ght  have appl i ed,  see Wi s.  St at .  § 908. 03( 2) ,  ( 6) .   

 ¶27 I n r egar d t o t he f our t h al l egat i on,  Woods r esponded 

t hat  he i nt r oduced BeFay' s r epor t  t o show t hat  Al i c i a S. ' s 

physi cal  exami nat i on was nor mal  and al so t o est abl i sh t he l apse 
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i n t i me bet ween t he al l eged sexual  assaul t s and t he physi cal  

exami nat i on.   

¶28 I n r esponse t o t he f i f t h al l egat i on,  concer ni ng 

cal l i ng Ti na Domke t o t est i f y  wi t hout  checki ng her  pr esent  

posi t i on,  Woods expl ai ned t hat  he want ed " t o el i c i t  f r om [ Ti na 

Domke]  t hat  at  t he i ncept i on of  t hi s mat t er  she had i ndeed not  

bel i eved her  own chi l d. "   Woods expl ai ned,  " I t  was i ni t i al l y  at  

l east  her  v i ew,  as expr essed t o t he soci al  ser vi ces peopl e and 

t he pol i ce,  t hat  i ndeed t hi s was not  a t r ut hf ul  chi l d t hat  we 

ar e t al k i ng t o now. "   Woods not ed t hat  t he pol i ce r epor t  

i ndi cat ed t hat  " Ti na [ Domke]  sai d Al i c i a l i es a l ot . "   Woods 

al so st at ed t hat  by t he t i me of  t r i al  he had been " i nf or med t hat  

i ndeed [ Ti na Domke]  had been vaci l l at i ng"  i n r egar d t o whet her  

she st i l l  bel i eved Al i c i a S.  was l y i ng.   He admi t t ed t hat  he had 

not  t al ked wi t h Ti na Domke bef or e t r i al  nor  di d he r ecal l  when 

he l ast  spoke wi t h her .   Woods st at ed t hat  he r el i ed on t he 

pol i ce r epor t s and what  Domke t ol d hi m.   

¶29 The ci r cui t  cour t  deni ed Domke' s post convi ct i on 

mot i on,  concl udi ng t hat  whi l e Domke had shown t hat  Woods 

per f or med def i c i ent l y i n cer t ai n r espect s,  he had f ai l ed t o 

est abl i sh t hat  t he def i c i enci es pr ej udi ced hi m.   The ci r cui t  

cour t  concl uded t hat  Woods'  f ai l ur e t o obj ect  t o t he t est i mony 

of  Rusch and L. H. ,  and Woods'  deci s i on t o cal l  Ti na Domke 

const i t ut ed def i c i ent  per f or mance.   I n i t s  deci s i on,  t he c i r cui t  

cour t  not ed t hat  i t  woul d have sust ai ned an obj ect i on t o Rusch' s 

t est i mony based on Hunt i ngt on,  216 Wi s.  2d 671.   The ci r cui t  

cour t  concl uded t hat  Woods made r easonabl e st r at egi c deci s i ons 
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t o ask Rusch t he dr eam quest i ons and t o i nt r oduce BeFay' s r epor t  

i nt o evi dence.   The ci r cui t  cour t  deni ed Domke' s  mot i on because 

i t  concl uded t hat ,  gi ven t he t ot al i t y of  t he c i r cumst ances,  

i ncl udi ng Al i c i a S. ' s " ver y compel l i ng"  t est i mony,  Domke was not  

pr ej udi ced by Woods'  er r or s.  

C.  The Cour t  of  Appeal s Deci s i on 

 ¶30 The cour t  of  appeal s r ever sed t he ci r cui t  cour t ' s  

deni al  of  Domke' s post convi ct i on mot i on based on i nef f ect i ve 

assi st ance of  t r i al  counsel .   St at e v.  Domke,  No.  2009AP2422- CR,  

unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  Sept .  21,  2010) .   The cour t  

of  appeal s concl uded t hat  Woods per f or med def i c i ent l y by f ai l i ng 

t o obj ect  t o Rusch' s t est i mony,  by aski ng Rusch t he dr eam 

quest i on t wi ce,  and by cal l i ng Ti na Domke as a wi t ness wi t hout  

checki ng,  pr i or  t o t r i al ,  what  her  pr esent  posi t i on was on her  

daught er ' s t r ut hf ul ness.   I d. ,  ¶¶3- 7.   I n a f oot not e,  t he cour t  

of  appeal s concl uded t hat  Woods'  deci s i ons r egar di ng L. H. ' s 

t est i mony and BeFay' s r epor t  di d not  const i t ut e def i c i ent  

per f or mance.   I d. ,  ¶1 n. 1.   The cour t  of  appeal s concl uded t hat  

i t  was r easonabl e f or  Woods not  t o obj ect  t o L. H. ' s t est i mony 

because i t  was l i kel y admi ssi bl e under  t he r esi dual  hear say 

except i on.   I d.   The cour t  of  appeal s al so concl uded t hat  Woods'  

deci s i on t o i nt r oduce BeFay' s r epor t  i nt o evi dence was not  

def i c i ent  per f or mance because i n c l osi ng ar gument s he used t he 

r epor t  t o gi ve an exampl e of  a pr i or  i nconsi st ent  st at ement  by 

Al i c i a S.   I d.     

¶31 The cour t  of  appeal s f i r st  concl uded t hat  Woods 

per f or med def i c i ent l y by f ai l i ng t o obj ect  t o Rusch' s hear say 
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t est i mony wi t hout  havi ng a st r at egi c basi s f or  t hat  deci s i on or  

knowi ng t he r el evant  l aw.   I d. ,  ¶3.   A r easonabl e at t or ney woul d 

have been awar e of  Hunt i ngt on' s l i mi t at i on on t he medi cal  

di agnosi s and hear say except i on and obj ect ed on t hat  basi s. 8  

Domke,  No.  2009AP2422- CR,  ¶3.   Addi t i onal l y,  Woods'  deci s i on t o 

ask Rusch t he dr eam quest i on t wi ce const i t ut ed def i c i ent  

per f or mance because t her e was such a l ow pr obabi l i t y  t hat  she 

woul d concede t hat  i t  coul d have been a dr eam.   I d. ,  ¶¶5- 6.   

Fi nal l y,  Woods er r ed by cal l i ng Ti na Domke as a wi t ness wi t hout  

knowi ng whet her  she st i l l  bel i eved Domke or  now suppor t ed 

Al i c i a S.   I d. ,  ¶7.   The cour t  of  appeal s concl uded t hat  because 

t he cr edi bi l i t y  of  Al i c i a S.  and Domke was cent r al  t o t he case,  

t he col l ect i ve pr ej udi ce f r om t he t est i mony of  Ti na Domke and 

Rusch r equi r ed a new t r i al .   I d. ,  ¶8.  

¶32 The St at e pet i t i oned t hi s cour t  f or  r evi ew of  whet her  

Woods per f or med def i c i ent l y by f ai l i ng t o obj ect  t o Rusch' s 

hear say t est i mony and aski ng Rusch t he dr eam quest i on t wi ce,  and 

i f  so,  whet her  t he col l ect i ve pr ej udi ce of  t hese er r or s and 

Woods'  deci s i on t o cal l  Ti na Domke pr ej udi ced t he def endant .  

I I I .  ANALYSI S 

                                                 
8 The cour t  of  appeal s al so r ej ect ed t he St at e' s ar gument  

t hat  Rusch' s t est i mony woul d have been admi ssi bl e as a hear say 
except i on under  t he r ul e of  compl et eness.   Domke,  No.  
2009AP2422- CR,  ¶4.   The St at e does not  ar gue bef or e t hi s cour t  
t hat  t he r ul e of  compl et eness woul d have pr ovi ded a basi s t o 
admi t  Rusch' s hear say t est i mony.   We t hus do not  addr ess i t  
f ur t her .  
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 ¶33 Whet her  a def endant  r ecei ved i nef f ect i ve assi st ance of  

counsel  pr esent s a mi xed quest i on of  l aw and f act .   St at e v.  

Thi el ,  2003 WI  111,  ¶21,  264 Wi s.  2d 571,  665 N. W. 2d 305.   Thi s 

cour t  wi l l  uphol d t he c i r cui t  cour t ' s  f i ndi ngs of  f act ,  

" i ncl ud[ i ng]  ' t he c i r cumst ances of  t he case and t he counsel ' s 

conduct  and st r at egy, ' "  unl ess t hey ar e c l ear l y er r oneous.   I d.  

( quot i ng St at e v.  Kni ght ,  168 Wi s.  2d 509,  514 n. 2,  484 

N. W. 2d 540 ( 1992) ) .   Whet her  counsel ' s per f or mance const i t ut es 

const i t ut i onal l y i nef f ect i ve assi st ance of  counsel ,  whi ch 

r equi r es a showi ng by t he def endant  t hat  counsel  per f or med 

def i c i ent l y and t hat  t he er r or  or  er r or s pr ej udi ced t he 

def endant ,  pr esent s a quest i on of  l aw t hat  t hi s cour t  deci des de 

novo.   I d. ;  St r i ckl and,  466 U. S.  at  687 ( set t i ng f or t h t he t wo 

component s of  an i nef f ect i ve assi st ance of  counsel  c l ai m:  

" Fi r st ,  t he def endant  must  show t hat  counsel ' s  per f or mance was 

def i c i ent .  .  .  .  Second,  t he def endant  must  show t hat  t he 

def i c i ent  per f or mance pr ej udi ced t he def ense. " ) .   

 ¶34 Wi sconsi n cr i mi nal  def endant s ar e guar ant eed t he r i ght  

t o t he ef f ect i ve assi st ance of  counsel  t hr ough t he Si xt h and 

Four t eent h Amendment s t o t he f eder al  const i t ut i on and Ar t i c l e I ,  

Sect i on 7 of  t he Wi sconsi n Const i t ut i on.   St at e v.  Tr awi t zki ,  

2001 WI  77,  ¶39,  244 Wi s.  2d 523,  628 N. W. 2d 801;  Thi el ,  264 

Wi s.  2d 571,  ¶18.   We measur e whet her  counsel ' s r epr esent at i on 

f el l  bel ow t he const i t ut i onal  mi ni mum f or  t he ef f ect i ve 

assi st ance of  counsel  agai nst  t he st andar d set  f or t h by t he 

Uni t ed St at es Supr eme Cour t  i n St r i ckl and.   Tr awi t zki ,  244 

Wi s.  2d 523,  ¶39.   Counsel  wi l l  be sai d t o have pr ovi ded 
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const i t ut i onal l y i nadequat e r epr esent at i on i f  t he def endant  can 

show t hat  counsel  per f or med def i c i ent l y and t hat  such def i c i ent  

per f or mance pr ej udi ced t he def endant .   St r i ckl and,  466 U. S.  at  

687.   " The benchmar k f or  j udgi ng any cl ai m of  i nef f ect i veness 

must  be whet her  counsel ' s conduct  so under mi ned t he pr oper  

f unct i oni ng of  t he adver sar i al  pr ocess t hat  t he t r i al  cannot  be 

r el i ed on as havi ng pr oduced a j ust  r esul t . "   Tr awi t zki ,  244 

Wi s.  2d 523,  ¶39 ( quot i ng St r i ckl and,  466 U. S.  at  686) .  

 ¶35 Because we concl ude t hat  Domke has not  est abl i shed " a 

r easonabl e pr obabi l i t y  t hat ,  but  f or  counsel ' s unpr of essi onal  

er r or s,  t he r esul t  of  t he pr oceedi ng woul d have been di f f er ent , "  

we r ever se t he cour t  of  appeal s and af f i r m t he ci r cui t  cour t ' s  

j udgment  of  conv i ct i on.   See St r i ckl and,  466 U. S.  at  694.   Whi l e 

t he r esul t  i s  dr i ven by our  concl usi on t hat  Domke has not  

est abl i shed pr ej udi ce f r om t he al l eged def i c i enci es,  we al so 

exami ne whet her  Woods'  r epr esent at i on was const i t ut i onal l y 

def i c i ent .  

A.  Def i c i ent  Per f or mance 

¶36 To est abl i sh def i c i ent  per f or mance,  t he def endant  must  

show t hat  counsel ' s r epr esent at i on f el l  bel ow t he obj ect i ve 

st andar d of  " r easonabl y ef f ect i ve assi st ance. "   St r i ckl and,  466 

U. S.  at  687- 88.   Revi ewi ng cour t s shoul d be " hi ghl y def er ent i al "  

t o counsel ' s st r at egi c deci s i ons and make " ever y ef f or t   .  .  .  

t o el i mi nat e t he di st or t i ng ef f ect s of  hi ndsi ght ,  t o r econst r uct  

t he c i r cumst ances of  counsel ' s chal l enged conduct ,  and t o 

eval uat e t he conduct  f r om counsel ' s per spect i ve at  t he t i me. "   

St at e v.  Car t er ,  2010 WI  40,  ¶22,  324 Wi s.  2d 640,  782 N. W. 2d 
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695 ( quot i ng St r i ckl and,  466 U. S.  at  689) .   Ther e i s a " ' s t r ong 

pr esumpt i on'  t hat  [ counsel ' s]  conduct  ' f al l s  wi t hi n t he wi de 

r ange of  r easonabl e pr of essi onal  assi st ance. ' "   I d.  ( quot i ng 

St r i ckl and,  466 U. S.  at  689) .  

¶37 Domke asser t s t hat  t he cour t  of  appeal s cor r ect l y 

concl uded t hat  Woods per f or med def i c i ent l y by f ai l i ng t o obj ect  

t o Rusch' s hear say t est i mony,  by aski ng Rusch t he dr eam quest i on 

t wi ce and by cal l i ng Ti na Domke as a wi t ness wi t hout  checki ng,  

pr i or  t o t r i al ,  what  her  pr esent  posi t i on was on her  daught er ' s 

t r ut hf ul ness.   The St at e asser t s t hat  Woods di d not  per f or m 

def i c i ent l y i n r egar d t o hi s handl i ng of  Rusch' s t est i mony but  

does not  cont est  t he cour t  of  appeal s '  concl usi on t hat  Woods 

per f or med def i c i ent l y by cal l i ng Ti na Domke wi t hout  checki ng,  

pr i or  t o t r i al ,  whet her  she st i l l  doubt ed her  daught er ' s 

al l egat i ons.   We agr ee wi t h Domke and t he cour t  of  appeal s t hat  

t hese t hr ee er r or s const i t ut ed def i c i ent  per f or mance;  however ,  

because we concl ude t hat  t hese er r or s di d not  pr ej udi ce Domke,  

he i s not  ent i t l ed t o a new t r i al . 9 

1.  Woods'  f ai l ur e t o obj ect  t o Rusch' s hear say t est i mony.  

¶38 On t hi s i ssue,  Domke and t he St at e f ocus on whet her  

t hi s t est i mony was admi ssi bl e as a st at ement  made f or  pur poses 

of  medi cal  di agnosi s or  t r eat ment ,  Wi s.  St at .  § 908. 03( 4) ,  or  

whet her  i t  was i nadmi ssi bl e because Hunt i ngt on excl udes,  f r om 

                                                 
9 The cour t  of  appeal s concl uded t hat  Woods'  handl i ng of  

L. H. ' s t est i mony and BeFay' s r epor t  di d not  const i t ut e def i c i ent  
per f or mance.   Domke,  No.  2009AP2422- CR,  ¶1 n. 1.   Domke di d not  
chal l enge t hese deci s i ons bef or e t hi s cour t ;  t her ef or e,  we do 
not  addr ess t hese al l eged def i c i enci es f ur t her .  
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t hat  hear say except i on,  st at ement s made t o counsel or s and soci al  

wor ker s.   The St at e ar gues t hat  Woods made a r easonabl e deci s i on 

not  t o obj ect  t o Rusch' s hear say t est i mony because i t  was 

ar guabl y cover ed by t he hear say except i on f or  st at ement s made 

f or  pur poses of  medi cal  di agnosi s or  t r eat ment .   The St at e 

asser t s t hat  even t hough Woods was not  f ami l i ar  wi t h Hunt i ngt on,  

at t or neys ar e not  r equi r ed t o know al l  obscur e and unset t l ed 

poi nt s of  l aw,  and i t  i s  debat abl e whet her  Rusch' s t est i mony was 

i nadmi ssi bl e under  Hunt i ngt on.  

¶39 Domke ar gues t hat  Rusch i s ei t her  a soci al  wor ker  or  a 

counsel or ,  and t hus,  her  t est i mony r ecount i ng what  Al i c i a S.  

t ol d her  was i nadmi ssi bl e hear say under  Hunt i ngt on' s c l ear  

l i mi t at i on on t he medi cal  di agnosi s and t r eat ment  hear say 

except i on.   Domke asser t s t hat  Woods shoul d have obj ect ed,  at  

whi ch poi nt  i t  woul d have been t he St at e' s bur den t o est abl i sh 

t hat  t he medi cal  di agnosi s and t r eat ment  hear say except i on 

appl i ed despi t e Hunt i ngt on. 10 

¶40 Our  r ecent  deci si on i n Car t er  i s i nst r uct i ve r egar di ng 

t he ext ent  t o whi ch counsel  i s  r equi r ed t o know or  i nvest i gat e 

t he r el evant  l aw.   324 Wi s.  2d 640.   I n Car t er ,  def ense counsel  

c l ear l y ar t i cul at ed t hat  he made a st r at egi c deci s i on not  t o 

pr esent  evi dence t hat  t he v i ct i m may have been pr evi ousl y 

sexual l y assaul t ed by anot her  per son.   I d. ,  ¶¶24- 35.   Counsel  

                                                 
10 See St at e v.  Jenki ns,  168 Wi s.  2d 175,  187- 88,  483 

N. W. 2d 262 ( Ct .  App.  1992)  ( " A par t y obj ect i ng t o t he admi ssi on 
of  evi dence need not  speci f y t he r ul e i nt o whi ch t he evi dence 
does not  f i t .   Rat her ,  t he pr oponent  has t he bur den t o show why 
t he evi dence i s admi ssi bl e. "  ( c i t at i on omi t t ed) ) .  
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expl ai ned t hat ,  as a r esul t  of  t hi s deci s i on,  he di d not  

i nvest i gat e t he al l eged pr evi ous assaul t  or  whet her  evi dence of  

a pr evi ous assaul t  woul d have been admi ssi bl e.   I d. ,  ¶¶25,  34-

35.   Thi s cour t  concl uded t hat  counsel  di d not  per f or m 

def i c i ent l y because hi s deci s i on not  t o i nvest i gat e or  i nt r oduce 

t hi s evi dence was based on a r easonabl e t r i al  st r at egy t hat  was 

consi st ent  wi t h t he over al l  t r i al  st r at egy t hat  he pur sued.   

I d. ,  ¶¶24- 35.   Ther ef or e,  i t  was r easonabl e f or  counsel  not  t o 

i nvest i gat e f ur t her  i f  hi s st r at egy made such i nvest i gat i on 

unnecessar y.    

¶41 I n Car t er  we expl ai ned t hat  " [ s] t r at egi c deci s i ons 

made af t er  l ess t han compl et e i nvest i gat i on of  l aw and f act s may 

st i l l  be adj udged r easonabl e. "   I d. ,  ¶34.   Counsel  must  ei t her  

r easonabl y i nvest i gat e t he l aw and f act s or  make a r easonabl e 

st r at egi c deci s i on t hat  makes any f ur t her  i nvest i gat i on 

unnecessar y.   I d. ,  ¶23 ( quot i ng St r i ckl and,  466 U. S.  at  691) .   

Woods di d nei t her .   Woods di d not  ar t i cul at e any val i d st r at egi c 

r eason f or  not  obj ect i ng t o Rusch' s hear say t est i mony.   Havi ng 

no st r at egi c r eason t o al l ow t he pr esent at i on of  Rusch' s  

t est i mony,  a r easonabl e at t or ney shoul d have i nvest i gat ed 

whet her  i t  was admi ssi bl e under  one of  t he hear say except i ons 

and,  i f  not ,  obj ect ed t o t hat  t est i mony.    

¶42 I n t he Machner  hear i ng,  Woods ment i oned t he hear say 

except i on f or  st at ement s made f or  pur poses of  medi cal  di agnosi s 

or  t r eat ment ,  see Wi s.  St at .  § 908. 03( 4) ,  but  he di d not  appear  

f ami l i ar  wi t h t he l i mi t at i ons on t hat  except i on.   Wi sconsi n 

cour t s have appl i ed t hat  hear say except i on t o st at ement s made t o 
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psychol ogi st s,  psychi at r i st s,  chi r opr act or s and nur se 

pr act i t i oner s i n addi t i on t o ot her  medi cal  doct or s.   Hunt i ngt on,  

216 Wi s.  2d at  694- 95.   I n Hunt i ngt on,  t hi s cour t  

" decl i ne[ d]  .  .  .  t o appl y t he hear say except i on f or  st at ement s 

made f or  medi cal  di agnosi s or  t r eat ment ,  Wi s.  St at .  § 908. 03( 4) ,  

t o st at ement s made t o counsel or s or  soci al  wor ker s. "   216 

Wi s.  2d at  695.    

¶43 Rusch t est i f i ed t hat  she i s an out pat i ent  t her api st  

wi t h " a [ b] achel or ' s degr ee i n psychol ogy and a [ m] ast er ' s  

degr ee i n educat i on wi t h an emphasi s i n communi t y counsel i ng. "   

She di d not  st at e t hat  she f i t s wi t hi n any of  t he pr of essi ons t o 

whi ch Hunt i ngt on al l owed appl i cat i on of  t he except i on.   Based on 

t he avai l abl e i nf or mat i on,  a r easonabl e at t or ney woul d have been 

f ami l i ar  wi t h Hunt i ngt on' s l i mi t at i on on t he medi cal  di agnosi s 

or  t r eat ment  hear say except i on and woul d have obj ect ed t o 

Rusch' s hear say t est i mony on t hat  basi s.        

¶44 Cont r ar y t o t he St at e' s ar gument ,  t hi s r ul e f r om 

Hunt i ngt on i s not  obscur e or  unset t l ed l aw.   St at e v.  Mal oney,  

2005 WI  74,  ¶28,  281 Wi s.  2d 595,  698 N. W. 2d 583 ( hol di ng t hat  

counsel  i s  not  r equi r ed t o ar gue an unset t l ed or  uncl ear  poi nt  

of  l aw) .   The annot at i ons t o Wi s.  St at .  § 908. 03 i n bot h t he 

2005- 06 and 2007- 08 Wi sconsi n St at ut es pr ovi de:  " The hear say 

except i on f or  medi cal  di agnosi s or  t r eat ment  under  sub.  ( 4)  does 

not  appl y t o st at ement s made t o counsel or s or  soci al  wor ker s.   

St at e v.  Hunt i ngt on,  216 Wi s.  2d 671,  575 N. W. 2d 268 ( 1998) . "   

The edi t i on of  Pr of essor  Dani el  Bl i nka' s t r eat i se on Wi sconsi n 

Evi dence avai l abl e at  t he t i me of  t r i al  al so st at es,  " Wi t h 
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l i t t l e di scussi on,  § 908. 03( 4)  has been ext ended t o 

psychol ogi st s,  psychi at r i st s,  and chi r opr act or s.   The supr eme 

cour t  has dr awn t he l i ne,  however ,  at  st at ement s made t o 

' counsel or s or  soci al  wor ker s. ' "   Dani el  D.  Bl i nka,  Wi sconsi n 

Pr act i ce Ser i es:  Wi sconsi n Evi dence § 803. 4,  at  611- 12 ( 2d ed.  

2001)  ( f oot not e omi t t ed) .   Judge Ral ph Adam Fi ne' s t r eat i se on 

Wi sconsi n Evi dence,  as updat ed i n 2007,  al so expl ai ned t hat  

" [ s] t at ement s made t o counsel or s or  soci al  wor ker s ar e not  

wi t hi n"  t he medi cal  di agnosi s or  t r eat ment  hear say except i on.   

Ral ph Adam Fi ne,  Fi ne' s Wi sconsi n Evi dence,  § 908. 03( 4) ,  at  908-

45 ( 2007) .      

¶45 Hunt i ngt on pr ovi des a c l ear  basi s upon whi ch Woods 

coul d have obj ect ed t o Rusch' s  hear say t est i mony.   Whi l e t he 

St at e advocat es an al t er nat i ve r eadi ng of  Hunt i ngt on,  t he wel l -

set t l ed i nt er pr et at i on of  Hunt i ngt on——t hat  i t  excl udes 

st at ement s made t o counsel or s and soci al  wor ker s f r om t he 

medi cal  di agnosi s and t r eat ment  hear say except i on——woul d have 

been gr ounds f or  Woods'  obj ect i on.   216 Wi s.  2d at  695;  see al so 

Wi s.  St at .  Ann.  § 908. 03 ( West  2007- 08) .   Fr om Woods'  

per spect i ve as def ense counsel ,  and wi t h no st r at egi c r eason t o 

al l ow Rusch t o pr esent  t hi s hear say t est i mony,  he shoul d have 

obj ect ed.   The ci r cui t  cour t  not ed i n i t s deci s i on on Domke' s 

post convi ct i on mot i on t hat  i t  woul d have sust ai ned an obj ect i on 

on t hat  basi s.    

¶46 Under  al l  t he c i r cumst ances set  f or t h her ei n,  Woods 

per f or med def i c i ent l y by f ai l i ng t o obj ect  t o Rusch' s hear say 

t est i mony,  not  because al l owi ng t he t est i mony was par t  of  hi s 
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t r i al  st r at egy,  but  because he was unf ami l i ar  wi t h Hunt i ngt on' s 

l i mi t at i on on t he medi cal  di agnosi s or  t r eat ment  hear say 

except i on.  

2.  Woods'  deci s i on t o ask Rusch t he dr eam quest i on t wi ce.  

¶47 The St at e ar gues t hat  i t  was r easonabl e f or  Woods t o 

ask Rusch whet her  she t hought  t hat  Al i c i a S. ' s al l egat i on 

r egar di ng t he f i r st  i nci dent  coul d have st emmed f r om a bad dr eam 

even t hough he was not  sur e what  Rusch woul d say.   The St at e 

asser t s t hat  i t  was r easonabl e f or  Woods t o expl or e t hi s t heor y 

because he " di d not  have much t o wor k wi t h i n pr epar i ng a 

def ense. "   Accor di ng t o t he St at e,  i t  was consi st ent  wi t h hi s 

over al l  t r i al  s t r at egy t o est abl i sh t hat  t he f i r st  al l eged 

sexual  assaul t  coul d have j ust  been a bad dr eam.   

¶48 Domke ar gues t hat  Woods'  deci s i on t o ask Rusch t he 

dr eam quest i on t wi ce was not  a r easonabl e t r i al  st r at egy.   Domke 

asser t s t hat  i t  was unr easonabl e f or  Woods t o ask t hi s quest i on 

because he had no r eason t o bel i eve t hat  Rusch mi ght  concede 

t hat  t he f i r st  al l eged assaul t  coul d be based on a bad dr eam.  

¶49 Thi s cour t  wi l l  not  second- guess a r easonabl e t r i al  

st r at egy,  but  t hi s cour t  may concl ude t hat  an at t or ney' s  

per f or mance was def i c i ent  i f  i t  was based on an " i r r at i onal  

t r i al  t act i c"  or  " based upon capr i ce r at her  t han upon j udgment . "  

St at e v.  Fel t on,  110 Wi s.  2d 485,  503,  329 N. W. 2d 161 ( 1983) .   

Woods asser t ed t hat  hi s t heor y of  t he case woul d have been 

suppor t ed i f  Rusch had conceded t hat  t he f i r s t  assaul t  coul d 

have been j ust  a bad dr eam.   However ,  Woods coul d not  pr ovi de 

any i nf or mat i on t hat  he had t o suggest  t hat  Rusch mi ght  concede 
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t hat  possi bi l i t y .   When Rusch r esponded wi t h a f ai r l y  emphat i c 

" no"  t he f i r st  t i me,  Woods asked Rusch t hi s quest i on agai n,  

whi ch al l owed Rusch t o hi ghl i ght  t hat  " [ i ] n [ her ]  pr of essi onal  

opi ni on,  i t  was not  a dr eam. "   Whi l e i t  may have been r easonabl e 

t o ask once,  i t  was i ncaut i ous and i nconsi st ent  wi t h any 

r at i onal  t r i al  st r at egy f or  Woods t o ask Rusch a second t i me 

whet her  she t hought  t he f i r st  assaul t  mi ght  be t he r esul t  of  a 

bad dr eam.   We agr ee wi t h t he cour t  of  appeal s t hat  Woods'  er r or  

i n t hi s r egar d const i t ut ed def i c i ent  per f or mance.  

3.  Woods'  deci s i on t o cal l  Ti na Domke as a wi t ness.  

¶50 The St at e does not  ar gue t hat  Woods'  deci s i on t o cal l  

Ti na Domke as a wi t ness wi t hout  knowi ng whet her  she st i l l  

doubt ed Al i c i a S. ' s al l egat i ons agai nst  Domke was consi st ent  

wi t h const i t ut i onal l y adequat e r epr esent at i on.   Domke asser t s 

t hat  t he c i r cui t  cour t  and t he cour t  of  appeal s cor r ect l y 

concl uded t hat  Woods'  deci s i on t o cal l  Ti na Domke as a wi t ness 

under  t he c i r cumst ances const i t ut ed def i c i ent  per f or mance.    

¶51 When Woods deci ded t o cal l  Ti na Domke as hi s  f i r st  

wi t ness,  he had t he f ol l owi ng i nf or mat i on.   The pol i ce r epor t  

r ef l ect ed t hat  when Ander son and Rank f i r st  spoke wi t h Ti na 

Domke and t he def endant  about  t he al l eged assaul t s,  Ti na Domke 

st at ed t hat  Al i c i a S.  of t en l i ed.   Domke al so t ol d hi m t hat  hi s 

wi f e had been vaci l l at i ng r egar di ng whom she bel i eved——Al i c i a S.  

or  Domke.   Woods di d not  speak wi t h Ti na Domke bef or e cal l i ng 

her  t o t he st and or  f ur t her  i nvest i gat e whet her  she st i l l  

doubt ed Al i c i a S. ' s al l egat i ons at  t he t i me of  t r i al .  
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¶52 " [ C] ounsel  has a dut y t o make r easonabl e 

i nvest i gat i ons"  or  t o make a st r at egi c deci s i on t hat  makes 

f ur t her  i nvest i gat i on unnecessar y.   Thi el ,  264 Wi s.  2d 571,  ¶40 

( quot i ng St r i ckl and,  466 U. S.  at  691) .   Woods expl ai ned t hat  he 

want ed t o el i c i t  f r om Ti na Domke t hat  she i ni t i al l y  t ol d pol i ce 

t hat  Al i c i a S.  l i ed a l ot  and t hat  she bel i eved Domke when he 

sai d he di d not  assaul t  her .   Thi s may have pr ovi ded a r eason t o 

consi der  cal l i ng Ti na Domke as a wi t ness,  but  i t  does not  

pr ovi de a r easonabl e expl anat i on f or  why Woods f ai l ed t o t al k 

wi t h Ti na Domke f i r st  or  do any f ur t her  i nvest i gat i on.   Ti na 

Domke,  as t he mot her  of  t he v i ct i m and t he wi f e of  t he 

def endant ,  was i n a uni que posi t i on t o comment  on t he 

cr edi bi l i t y  of  Al i c i a S.  and Domke.   By cal l i ng her  as a wi t ness 

and aski ng whet her  she i ni t i al l y  bel i eved Al i c i a S. ' s 

al l egat i ons,  Woods al l owed t he St at e t o el i c i t  f r om Ti na Domke 

t hat  she now bel i eved Al i c i a S.  " 100 per cent . "   A r easonabl e 

at t or ney,  knowi ng t hat  a wi t ness had been vaci l l at i ng r egar di ng 

whom she bel i eved,  woul d have done some i nvest i gat i on when f aced 

wi t h t he r i sk of  cal l i ng a wi t ness who may pr ovi de ei t her  

ext r emel y usef ul  or  ext r emel y damagi ng t est i mony.   I f  Woods had 

t al ked wi t h Ti na Domke he woul d have di scover ed t hat  at  t he t i me 

of  t r i al  she compl et el y bel i eved Al i c i a S.  and woul d have 

r eal i zed t hat  t he har m f r om her  t est i mony t o t hat  ef f ect  l i kel y 

out wei ghed any benef i t  f r om her  t est i mony t hat  she or i gi nal l y 

doubt ed Al i c i a S.             

¶53 Woods'  deci s i on t o cal l  Ti na Domke as a wi t ness 

wi t hout  doi ng any r easonabl e i nvest i gat i on i nt o what  she mi ght  
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say,  even af t er  Domke t ol d hi m t hat  Ti na Domke was vaci l l at i ng 

r egar di ng whet her  she bel i eved Al i c i a S.  or  Domke,  const i t ut es 

def i c i ent  per f or mance.   We now t ur n t o whet her  t hi s er r or  al ong 

wi t h Woods'  er r or s r egar di ng Rusch' s t est i mony pr ej udi ced t he 

def endant .   We concl ude t hey di d not .   

B.  Pr ej udi ce 

¶54  To est abl i sh pr ej udi ce " [ t ] he def endant  must  show 

t hat  t her e i s a r easonabl e pr obabi l i t y  t hat ,  but  f or  counsel ' s 

unpr of essi onal  er r or s,  t he r esul t  of  t he pr oceedi ng woul d have 

been di f f er ent .  A r easonabl e pr obabi l i t y  i s  a pr obabi l i t y  

suf f i c i ent  t o under mi ne conf i dence i n t he out come. "   St r i ckl and,  

466 U. S.  at  694.   " When a def endant  chal l enges a convi ct i on,  t he 

quest i on i s whet her  t her e i s a r easonabl e pr obabi l i t y  t hat ,  

absent  t he er r or s,  t he f act f i nder  woul d have had a r easonabl e 

doubt  r espect i ng gui l t . "   I d.  at  695.   We exami ne t he t ot al i t y  

of  t he c i r cumst ances t o det er mi ne whet her  counsel ' s er r or s,  i n 

t he cont ext  of  t he ent i r e case,  depr i ved t he def endant  a f ai r  

t r i al .   Thi el ,  264 Wi s.  2d 571,  ¶¶62- 63;  St r i ckl and,  466 U. S.  at  

695.   " I t  i s  not  suf f i c i ent  f or  t he def endant  t o show t hat  hi s 

counsel ' s er r or s ' had some concei vabl e ef f ect  on t he out come of  

t he pr oceedi ng. ' "   Car t er ,  324 Wi s.  2d 640,  ¶37 ( quot i ng 

St r i ckl and,  466 U. S.  at  693) .  

¶55 The St at e ar gues t hat  even i f  Woods'  per f or mance was 

def i c i ent  r egar di ng t he t est i mony of  bot h Rusch and Ti na Domke,  

t her e was not  suf f i c i ent  pr ej udi ce t o war r ant  a new t r i al  gi ven 

t he t ot al i t y of  t he c i r cumst ances.   The St at e f ur t her  ar gues 

t hat  Rusch' s t est i mony was mer el y cumul at i ve of  Al i c i a S. ' s and 
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BeFay' s t est i mony because her  r epor t  was what  Al i c i a S.  used t o 

r ef r esh her  r ecol l ect i on,  was admi t t ed i n evi dence,  and was 

consi st ent  wi t h Al i c i a S. ' s t est i mony.   The St at e asser t s t hat  

t he cour t  of  appeal s,  i n r eachi ng i t s concl usi on t o t he 

cont r ar y,  f ai l ed t o consi der  t he st r ong evi dence agai nst  Domke.   

Thi s i ncl uded Al i c i a S. ' s det ai l ed and cr edi bl e t est i mony,  t he 

t est i mony of  L. H.  and BeFay cor r obor at i ng her  t est i mony,  and 

Al i c i a S. ' s st at ement s t hat  she had l oved Domke and i ni t i al l y  

di d not  want  t o r epor t  t he abuse because she di d not  want  t o 

br eak up her  f ami l y.   Such t est i mony st r ongl y suppor t ed a 

concl usi on t hat  she had no mot i ve t o f abr i cat e t he al l egat i ons.      

¶56 Domke ar gues t hat  t he cour t  of  appeal s pr oper l y 

concl uded t hat  t he cumul at i ve ef f ect  of  t hese er r or s pr ej udi ced 

Domke.   Domke f ur t her  asser t s t hat  Rusch' s cor r obor at i on of  

Al i c i a S. ' s t est i mony and her  t est i mony t hat  she di d not  t hi nk 

t he assaul t  al l egat i on was t he r esul t  of  a bad dr eam wer e 

damagi ng t o Domke because of  her  f ami l i ar i t y wi t h Al i c i a S.  and 

her  exper t i se.   I n Domke' s v i ew,  Ti na Domke' s t est i mony was t he 

most  damagi ng because of  her  c l ose r el at i onshi p t o bot h Al i c i a 

S.  and Domke.  

¶57 We ar e convi nced,  based on our  r evi ew of  t he t ot al i t y 

of  t he evi dence,  t hat  Domke r ecei ved a f ai r  t r i al .   Thi s case 

boi l ed down t o a cr edi bi l i t y cont est  bet ween Al i c i a S.  and 

Domke.   Woods'  er r or s may have st r engt hened t he St at e' s case 

agai nst  Domke by pr ovi di ng addi t i onal  cor r obor at i on f or  Al i c i a 

S. ' s t est i mony and bol st er i ng her  cr edi bi l i t y .   However ,  even 

excl udi ng t he evi dence admi t t ed due t o hi s er r or s,  t he St at e had 
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a ver y st r ong case.   Upon exami ni ng t he t ot al i t y of  t he 

c i r cumst ances we ar e not  per suaded t hat ,  but  f or  Woods'  er r or s,  

t he r esul t  woul d have been any di f f er ent .   See St r i ckl and,  466 

U. S.  at  694- 95.   Thus,  Woods'  er r or s di d not  pr ej udi ce Domke,  

and he i s not  ent i t l ed t o a new t r i al .    

¶58 The ci r cui t  cour t  not ed i n i t s deci s i on denyi ng 

Domke' s post convi ct i on mot i on t hat  Al i c i a S. ' s  t est i mony " was 

ver y compel l i ng. "   We wi l l  uphol d t he c i r cui t  cour t ' s  

cr edi bi l i t y  det er mi nat i on unl ess i t  i s  c l ear l y er r oneous.   

Thi el ,  264 Wi s.  2d 571,  ¶23.   Our  r evi ew of  t he r ecor d l eads us 

t o agr ee wi t h t he c i r cui t  cour t ' s  det er mi nat i on i n t hat  r egar d.   

Al i c i a S.  pr ovi ded det ai l ed,  cr edi bl e t est i mony i ncl udi ng t he 

det ai l s of  each assaul t ,  det ai l s t hat  wer e consi st ent  wi t h t he 

t est i mony of  L. H. ,  Ander son and BeFay.   Al i c i a S.  admi t t ed t hat  

she di d not  di scl ose t he det ai l s of  al l  of  t he al l eged assaul t s 

t o each of  t hese peopl e,  and t hat  she i ni t i al l y  l i ed t o Ander son 

and Rank when t hey i nt er vi ewed her  because she was scar ed and 

want ed t o pr ot ect  Domke.   The pr osecut or  est abl i shed t hr ough 

Ander son t hat  i t  i s  not  unusual  f or  sexual  assaul t  v i ct i ms t o 

del ay r epor t i ng or  di scl osi ng assaul t s.   He hi ghl i ght ed t hi s 

poi nt  i n hi s c l osi ng ar gument .   Woods vi gor ousl y cr oss- exami ned 

Al i c i a S.  but  f ai l ed t o est abl i sh any i nconsi st enci es ot her  t han 

t hose she had al r eady admi t t ed t o and expl ai ned dur i ng her  

di r ect  exami nat i on t est i mony.      

¶59 Ot her  evi dence al so suppor t ed Al i c i a S. ' s cr edi bi l i t y .   

Al i c i a S.  t est i f i ed t hat  she had l oved Domke and i ni t i al l y  l i ed 

t o Ander son and Rank t o hi de t he al l eged assaul t s because she 
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di d not  want  Domke t o go t o j ai l .   Thi s was conf i r med by t he 

t est i mony of  bot h Ander son and Domke,  who admi t t ed t hat  he t ol d 

Ander son when she i nt er vi ewed hi m t hat  he and Al i c i a S.  had a 

good r el at i onshi p.   The f act  t hat  Al i c i a S.  i ni t i al l y  l i ed t o 

pr ot ect  Domke suppor t s her  cr edi bi l i t y  because i t  expl ai ns t he 

i nconsi st enci es bet ween her  t est i mony at  t r i al  and her  

st at ement s t o Ander son.   I t  al so pr ovi des a pot ent i al  r eason f or  

her  del ay i n r epor t i ng t he al l eged abuse and her  r el uct ance t o 

di scl ose t he f ul l  ext ent  of  t he al l eged assaul t s.   The 

pr osecut or  not ed i n c l osi ng t hat  Al i c i a S. ' s f eel i ngs t owar ds 

Domke pr ovi de a r eason f or  her  t o l i e t o Ander son and Rank t o 

pr ot ect  Domke,  and suggest  t hat  she had no mot i ve t o make up t he 

al l egat i ons agai nst  hi m.   Addi t i onal l y,  t he t est i mony f r om L. H. ,  

Ander son,  Davi d S. ,  and BeFay t hat  Al i c i a S.  was ver y upset  by 

t he al l eged sexual  assaul t s suppor t s t he concl usi on t hat  t hey 

act ual l y occur r ed.   Speci f i cal l y ,  Davi d S.  t est i f i ed t hat  Al i c i a 

S. ' s behavi or  changed af t er  t he al l eged assaul t s t ook pl ace,  

whi ch was why he t ook her  t o see Rusch.    

¶60 Domke does not  ar gue t hat  t her e was any evi dence t hat  

he was pr ecl uded f r om pr esent i ng as a r esul t  of  counsel ' s 
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er r or s. 11  Domke chose t o t est i f y.   He deni ed t he al l egat i ons and 

at t acked Al i c i a S. ' s cr edi bi l i t y  by st at i ng t hat  she l i ed a l ot  

and suggest i ng t hat  she had a mot i ve t o f abr i cat e t he 

al l egat i ons because she and Domke di d not  have a good 

r el at i onshi p.   On cr oss- exami nat i on,  Domke admi t t ed t hat  he 

i ni t i al l y  t ol d Ander son and Rank t hat  he and Al i c i a S.  got  al ong 

wel l ,  wer e af f ect i onat e and had a par t i cul ar l y c l ose 

r el at i onshi p.   Domke' s ex- wi f e Ti na Baxt er  and t hei r  t hr ee 

chi l dr en t est i f i ed t hat  t hey never  saw t he al l eged assaul t s or  

knew of  ot her  s i mi l ar  al l egat i ons agai nst  Domke.       

¶61 Even excl udi ng t he t est i mony of  Rusch and Ti na Domke 

t hat  was admi t t ed as a r esul t  of  Woods'  er r or s,  i t  i s  c l ear  t hat  

t he St at e had a ver y st r ong case agai nst  Domke.   Ther e wer e 

er r or s on t he par t  of  t r i al  counsel ,  but  under  t he t ot al i t y of  

t he c i r cumst ances,  we cannot  say t hat  t her e i s a r easonabl e 

                                                 
11 The nat ur e of  Woods'  er r or s di s t i ngui shes t hi s case f r om 

St at e v.  Thi el ,  2003 WI  111,  ¶¶63- 80,  264 Wi s.  2d 571,  665 
N. W. 2d 305,  i n whi ch t hi s cour t  det er mi ned t hat  Thi el  was 
pr ej udi ced by t he cumul at i ve ef f ect  of  hi s counsel ' s er r or s.   I n 
Thi el ,  t hi s cour t  exami ned t he t ot al i t y of  t he c i r cumst ances at  
t r i al  and concl uded t hat  Thi el  was pr ej udi ced by hi s counsel ' s 
er r or s,  whi ch kept  s i gni f i cant  evi dence f r om t he j ur y t hat  woul d 
have under mi ned t he compl ai nant ' s cr edi bi l i t y .   I d.   I n t hi s 
case,  Domke does not  al l ege t hat  Woods'  er r or s pr ecl uded hi m 
f r om pr esent i ng evi dence t hat  woul d have i mpeached Al i c i a S. ' s  
cr edi bi l i t y ,  and we concl ude t hat ,  under  t he t ot al i t y of  t he 
c i r cumst ances i n t hi s case,  t he cumul at i ve ef f ect  of  Woods'  
er r or s di d not  pr ej udi ce Domke.    
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pr obabi l i t y  t hat  but  f or  Woods'  def i c i ent  per f or mance t he r esul t  

woul d have been di f f er ent . 12 

I V.  CONCLUSI ON 

¶62 We concl ude t hat  Domke i s not  ent i t l ed t o a new t r i al  

due t o i nef f ect i ve assi st ance of  counsel .   Whi l e we agr ee wi t h 

t he cour t  of  appeal s t hat  Woods per f or med def i c i ent l y i n t hr ee 

r espect s dur i ng t r i al ,  we ar e not  per suaded t hat  t hese er r or s 

pr ej udi ced Domke.   We hol d t hat  under  t he t ot al i t y of  t he 

c i r cumst ances Domke r ecei ved a f ai r  t r i al ,  and our  conf i dence i n 

t he r esul t  i s  not  under mi ned.    

¶63 Ther ef or e,  we r ever se t he deci s i on of  t he cour t  of  

appeal s and af f i r m t he ci r cui t  cour t ' s  j udgment  of  convi ct i on.   

 By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.        

 

                                                 
12 Domke al so makes a one- and- a- hal f - page al t er nat i ve 

ar gument  i nvi t i ng t hi s cour t  t o af f i r m t he cour t  of  appeal s and 
gr ant  hi m a new t r i al  i n t he i nt er est  of  j ust i ce because t he 
r eal  cont r over sy was not  f ul l y  t r i ed.   See St at e v.  Hi cks,  202 
Wi s.  2d 150,  159- 60,  549 N. W. 2d 435 ( 1996) .   We decl i ne t o do 
so.   The t est i mony of  Rusch and Ti na Domke di d not  " so c l oud[ ]  a 
cr uci al  i ssue"  such t hat  t he r eal  cont r over sy was not  f ul l y  
t r i ed.   I d.  at  160.   The r eal  cont r over sy was whet her  t he j ur y 
bel i eved Al i c i a S. ' s al l egat i ons or  Domke' s  deni al s.   As 
descr i bed above,  t her e was subst ant i al  evi dence suppor t i ng 
Al i c i a S. ' s al l egat i ons,  t he c i r cui t  cour t  f ound her  t o be a 
ver y cr edi bl e wi t ness,  and Domke was not  pr ecl uded f r om 
pr esent i ng a def ense.   The r eal  cont r over sy was t r i ed i n t hi s 
case.  
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