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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 ANN WALSH BRADLEY,  J.   Br enda B.  seeks r evi ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s  t hat  af f i r med 

or der s of  t he c i r cui t  cour t  t er mi nat i ng Br enda' s  par ent al  r i ght s  
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t o her  son,  Desmond F. 1  Dur i ng t he f i r st  phase of  t he 

pr oceedi ngs,  Br enda pl ed no cont est  t o gr ounds f or  i nvol unt ar y  

t er mi nat i on,  whi ch r esul t ed i n a f i ndi ng of  par ent al  unf i t ness.   

Af t er  conduct i ng a di sposi t i onal  hear i ng,  t he c i r cui t  cour t  

t er mi nat ed Br enda' s par ent al  r i ght s upon f i ndi ng t hat  

t er mi nat i on was i n t he best  i nt er est s of  t he chi l d.   I t  

subsequent l y deni ed Br enda' s mot i on t o wi t hdr aw her  no cont est  

pl ea.    

¶2 Br enda asser t s t hat  she pr esent ed a pr i ma f aci e case 

t hat  she di d not  knowi ngl y,  vol unt ar i l y ,  and i nt el l i gent l y ent er  

t he no cont est  pl ea.   Speci f i cal l y,  she ar gues t hat  t he c i r cui t  

cour t  f ai l ed t o i nf or m her  t hat  by pl eadi ng no cont est  she was 

wai vi ng her  const i t ut i onal  r i ght  t o par ent ,  and i t  f ai l ed t o 

i nf or m her  of  t he f ul l  r ange of  possi bl e di sposi t i ons t he cour t  

coul d ent er .  

¶3 Gi ven t hat  a f i ndi ng of  par ent al  unf i t ness does not  

necessar i l y  r esul t  i n an i nvol unt ar y t er mi nat i on of  par ent al  

r i ght s,  we det er mi ne t hat  t he c i r cui t  cour t  was not  obl i gat ed t o 

i nf or m Br enda t hat  by pl eadi ng no cont est  she was wai vi ng her  

const i t ut i onal  r i ght  t o par ent .   We addi t i onal l y det er mi ne t hat  

t he cour t  need not  expl ai n t hat  t he r i ght  t o par ent  i s a 

const i t ut i onal  r i ght .   What  i s i mpor t ant  i s t hat  t he par ent  

                                                 
1 Br own Count y D. H. S.  v.  Br enda B. ,  No.  2010AP321,  

unpubl i shed sl i p op.  ( Wi s.  Ct .  App. ,  June 2,  2010) ,  af f i r mi ng 
or der s of  t he c i r cui t  cour t  f or  Br own Count y,  Ti mot hy A.  
Hi nkf uss,  J. ,  pr esi di ng.   
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under st ands t he i mpor t  of  t he r i ght s at  st ake r at her  t han t he 

sour ces f r om whi ch t hey ar e der i ved.             

¶4 We f ur t her  concl ude t hat  t he par ent  must  be i nf or med 

of  t he t wo i ndependent  di sposi t i ons avai l abl e t o t he c i r cui t  

cour t .    That  i s,  t hat  t he cour t  may deci de bet ween di smi ssi ng 

t he pet i t i on and t er mi nat i ng par ent al  r i ght s.    

¶5 Fi nal l y,  we det er mi ne t hat  t he col l oquy i n t hi s  case 

f ul f i l l ed t he r equi r ement s set  f or t h above and t hat  Br enda has 

f ai l ed t o pr esent  a pr i ma f aci e case t hat  her  pl ea was not  

ent er ed knowi ngl y,  vol unt ar i l y ,  and i nt el l i gent l y.   Accor di ngl y,  

we af f i r m t he cour t  of  appeal s.                 

I  

¶6 I n Oct ober  2008,  Desmond was adj udged t o be a chi l d i n 

need of  pr ot ect i on or  ser vi ces.   He was pl aced out si de t he home,  

i n t he car e of  f ost er  par ent s.   Ni ne mont hs l at er ,  t he Br own 

Count y Depar t ment  of  Human Ser vi ces ( t he Count y)  f i l ed a 

pet i t i on f or  i nvol unt ar y t er mi nat i on of  Br enda' s par ent al  

r i ght s. 2  As gr ounds,  t he Count y al l eged t hat  Desmond was i n 

cont i nui ng need of  pr ot ect i on or  ser vi ces and al so t hat  Br enda 

                                                 
2 The pet i t i on al so r equest ed t er mi nat i on of  t he r i ght s of  

Br i an K. ,  t he pr esumed f at her ,  as wel l  as " Any and Al l  Known or  
Unknown Fat her s. "         
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f ai l ed t o assume par ent al  r esponsi bi l i t y  f or  Desmond. 3  See Wi s.  

St at .  §§ 48. 415( 2) ,  48. 415( 6) . 4    

¶7 Thr ough her  at t or ney,  Br enda opposed t he pet i t i on,  

demanded a j ur y t r i al  f or  t he f act - f i ndi ng hear i ng,  and wai ved 

t he st at ut or y t i me l i mi t s.   Tr i al  was schedul ed f or  Oct ober  6,  

2009.  

¶8 However ,  at  a hear i ng t hat  t ook pl ace one day bef or e 

t he schedul ed t r i al ,  Br enda' s at t or ney advi sed t he cour t  t hat  

Br enda i nt ended t o pl ead no cont est  t o t he pet i t i on' s al l egat i on 

t hat  t her e wer e gr ounds f or  t er mi nat i on.   He expl ai ned t hat  

Br enda st i l l  i nt ended t o cont est  t he ul t i mat e di sposi t i on:  

My cl i ent  and I  wi l l  t al k some mor e but  she [ has]  
i ndi cat ed t o me t hat  she under st ands t he pr ocedur e 
' cuz I  expl ai ned i t  t o her .  .  .  .   

I  expl ai ned t o her  t he pur pose of  a j ur y t r i al  and t he 
r i ght s t hat  go al ong wi t h i t .   We' ve t al ked.  

.  .  .  .   

My cl i ent  i ndi cat es t o me t hat  she i s goi ng t o agr ee 
t o wai ve her  r i ght  t o have a j ur y t r i al  i n t hi s  case 
and she [ has]  made i t  c l ear  t o me t hat  she wi shes t o 
cont est  t he ul t i mat e di sposi t i on i n t hi s case wher e 
she woul d ar gue t o t he Cour t  t hat  i t ' s  not  i n t he best  
i nt er est s of  t he chi l d t o t er mi nat e her  par ent al  
r i ght s.  

She' s——she has cl ear l y advi sed me t hat  she does not  
want  t o gi ve up her  par ent al  r i ght s and she' s made i t  

                                                 
3 The f act ual  det ai l s under l y i ng t he pet i t i on' s al l egat i ons 

ar e not  set  f or t h i n t hi s opi ni on because t he mer i t s of  t he 
al l egat i ons ar e not  at  i ssue i n t hi s r evi ew.    

4 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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c l ear  t o me af t er  we f ur t her  di scussed t hi s case t hat  
she does not  wi sh t o have a t r i al .    

The Count y agr eed t hat  i f  Br enda di d not  cont est  t hat  Desmond 

was i n cont i nui ng need of  pr ot ect i on or  ser vi ces,  t he Count y 

woul d move t o di smi ss t he r emai ni ng al l eged gr ound f or  

t er mi nat i on,  f ai l ur e t o assume par ent al  r esponsi bi l i t y .     

¶9 On t he f ol l owi ng mor ni ng,  t he c i r cui t  cour t  pl aced 

Br enda under  oat h and engaged her  i n a col l oquy t o det er mi ne 

whet her  she knowi ngl y,  vol unt ar i l y ,  and i nt el l i gent l y i nt ended 

t o pl ead no cont est  t o gr ounds f or  t er mi nat i on.   The cour t ' s  

col l oquy was l engt hy,  occupyi ng 20 pages of  hear i ng t r anscr i pt .  

Addi t i onal l y,  bot h Br enda' s counsel  and counsel  f or  t he Count y 

addr essed Br enda and made ext ensi ve i nqui r i es r el at i ng t o her  

pl ea.      

¶10 The cour t  began by ascer t ai ni ng Br enda' s age,  

educat i onal  l evel ,  ment al  st at e,  sat i sf act i on wi t h her  at t or ney,  

and abi l i t y  t o r ead,  wr i t e,  and under st and Engl i sh.   Br enda 

acknowl edged t hat  she had r evi ewed t he pet i t i on and i t s 

at t achment  wi t h her  at t or ney,  and she st at ed t hat  she di d not  

have any quest i ons.   

¶11 Br enda i nf or med t he cour t  t hat  she want ed t o pl ead no 

cont est  t o gr ounds f or  t er mi nat i on.   The cour t  i nqui r ed i nt o 

whet her  Br enda under st ood t he pr ocedur al  r i ght s she was wai vi ng 

by ent er i ng t he pl ea,  i ncl udi ng t he r i ght  t o cal l  wi t nesses,  t he 

r i ght  t o cr oss- exami ne wi t nesses,  and t he r i ght  t o r emai n s i l ent  

wi t hout  havi ng anyone comment  upon her  s i l ence.   I t  i nqui r ed 

i nt o whet her  Br enda under st ood t hat  she was gi v i ng up t he r i ght  
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t o make t he Count y pr ove t he el ement s of  cont i nui ng need of  

pr ot ect i on or  ser vi ces by c l ear  and convi nci ng evi dence.     

¶12 The cour t  expl ai ned t hat  t he quest i on at  t he f act -

f i ndi ng hear i ng woul d have been whet her  t her e wer e gr ounds t o 

t er mi nat e her  par ent al  r i ght s:  

[ W] hat  t hi s whol e hear i ng woul d be about  i s not  
whet her  you' r e t er mi nat e——your  par ent al  r i ght s shoul d 
be t er mi nat ed.   That ' s ul t i mat el y my deci s i on i n t he 
di sposi t i on hear i ng.   I  can ei t her  gr ant  t he pet i t i on 
t o t er mi nat e your  par ent al  r i ght s or  di smi ss t he 
pet i t i on t o t er mi nat e your  par ent al  r i ght s.  

What  t hi s i s——what  t hi s t r i al  woul d be i s [ t o]  see i f  
t her e ar e f act s t o t er mi nat e your  par ent al  r i ght s on.   
I t ' s  cal l ed a f act - f i ndi ng hear i ng.   Do you under st and 
t hat ?  

Br enda r esponded t hat  she under st ood.   The cour t  out l i ned t he 

j ur y i nst r uct i ons and t he speci al  ver di ct  quest i ons,  and Br enda 

at t est ed t hat  she under st ood t he f i ndi ngs a j ur y woul d have t o 

make.     

¶13 Upon t he cour t ' s  quest i oni ng,  Br enda i ndi cat ed she 

under st ood t hat  i f  t he cour t  accept ed her  pl ea,  t he cour t  woul d 

be r equi r ed t o make a f i ndi ng of  par ent al  unf i t ness.   The cour t  

i nqui r ed:  

[ I ] f  you make a no cont est  pl ea and I  accept  your  
pl ea .  .  .  I  have t o make a f i ndi ng of  par ent al  
unf i t ness.   Do you under st and t hat ?   
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Br enda i ndi cat ed t hat  she under st ood. 5  

¶14 The cour t  i nf or med Br enda t hat  once gr ounds f or  

t er mi nat i on wer e f ound,  t he next  phase woul d consi st  of  a 

di sposi t i onal  hear i ng.   I t  expl ai ned t hat  at  t he di sposi t i onal  

hear i ng,  t he cour t  coul d ei t her  gr ant  t he pet i t i on or  di smi ss 

t he pet i t i on,  and t hat  deci s i on woul d be made based on t he best  

i nt er est s of  t he chi l d:  

I  can gr ant  t he pet i t i on at  a di sposi t i onal  hear i ng or  
I  can di smi ss t he pet i t i on at  a di sposi t i onal  hear i ng.  

Those ar e t he t wo al t er nat i ves and by case l aw I  have 
t o expl ai n t o you t hat  t hose ar e t he al t er nat i ves.   
The st andar d t hat  I  use at  t he di sposi t i onal  hear i ng 
i s di f f er ent  t han t he st andar d at  a f act - f i ndi ng 
hear i ng.   The s t andar d i s t he best  i nt er est  of  t he 
chi l d.     

¶15 The cour t  out l i ned t he f act or s t hat  i t  woul d consi der  

at  di sposi t i on6 and expl ai ned:  " I  make my deci s i ons based on t he 

                                                 
5 The cour t  agr eed t o del ay maki ng t he unf i t ness f i ndi ng 

unt i l  t he begi nni ng of  t he di sposi t i onal  hear i ng " t o al l ow you 
di f f er ent  al t er nat i ves. "   Accor di ng t o Br enda' s at t or ney' s 
r epr esent at i ons,  t he i nt ent i on was t o al l ow Br enda t i me t o 
deci de whet her  she wi shed t o vol unt ar i l y  consent  t o t he 
t er mi nat i on of  her  par ent al  r i ght s.   Br enda' s at t or ney 
expl ai ned:  " [ I ] f  she deci des t o vol unt ar i l y  t er mi nat e her  
par ent al  r i ght s,  t hen t her e woul d be no need f or  a f i ndi ng of  
unf i t ness. "     

6 These f act or s i ncl ude:  t he l i kel i hood of  t he chi l d' s 
adopt i on af t er  t er mi nat i on;  t he age and heal t h of  t he chi l d;  
whet her  t he chi l d has a subst ant i al  r el at i onshi p wi t h t he par ent  
or  ot her  f ami l y member s and whet her  i t  woul d be har mf ul  t o t he 
chi l d t o sever  t hose r el at i onshi ps;  t he wi shes of  t he chi l d;  t he 
dur at i on of  t he separ at i on of  t he par ent  f r om t he chi l d;  and 
whet her  t he chi l d wi l l  ent er  i nt o a mor e st abl e and per manent  
f ami l y r el at i onshi p as a r esul t  of  t he t er mi nat i on t aki ng i nt o 
account  t he condi t i on of  t he cur r ent  pl acement ,  t he l i kel i hood 
of  f ut ur e pl acement s,  and t he r esul t s of  pr i or  pl acement s.   
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best  i nt er est  of  t he chi l d. "   Br enda i ndi cat ed t hat  she 

under st ood t he f act or s t hat  woul d be consi der ed by t he cour t  

usi ng t he best  i nt er est s of  t he chi l d st andar d.     

¶16 Af t er  t he cour t  f i ni shed i t s col l oquy wi t h Br enda,  

counsel  f or  t he Count y quest i oned Br enda.   Among ot her  

i nqui r i es,  he asked whet her  she under st ood t hat  by pl eadi ng no 

cont est ,  she was gi v i ng up her  r i ght  t o f i ght  t he Count y ' s 

al l egat i on t hat  Desmond was i n cont i nui ng need of  pr ot ect i on or  

ser vi ces,  and t hat  by gi v i ng up her  r i ght  t o f i ght  t hat  

al l egat i on,  she coul d l ose her  par ent al  r i ght s t o Desmond at  t he 

di sposi t i onal  hear i ng:  

Q:  You under st and t hat  by pl eadi ng no cont est  you gi ve 
up your  r i ght  t o f i ght  t he Count y ' s al l egat i on t hat  
t he chi l d i s  i n cont i nui ng need of  pr ot ect i on or  
ser vi ces? 

A:  Yes.  

Q:  .  .  .  Do you under st and t hat  by gi v i ng up your  
r i ght  t o f i ght  t hat  al l egat i on you coul d l ose your  
par ent al  r i ght s t o Desmond [ ]  at  t he di sposi t i onal  
hear i ng? 

A:  Yes.     

¶17 Counsel  f or  t he Count y al so i nqui r ed about  Br enda' s 

under st andi ng of  t he speci f i c  r i ght s she woul d l ose i f  her  

par ent al  r i ght s wer e t er mi nat ed at  t he di sposi t i onal  hear i ng:    

Q:  Do you under st and t hat  at  t he di sposi t i onal  
hear i ng,  i f  t he Cour t  t er mi nat es your  par ent al  r i ght s,  
you wi l l  l ose t he r i ght  t o have vi s i t at i on wi t h your  
chi l d? 

A:  Yes.  
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Q:  You wi l l  l ose t he r i ght  t o know any i nf or mat i on 
about  your  chi l d i ncl udi ng wher e t he chi l d i s goi ng t o 
school  and i nf or mat i on about  t he chi l d' s heal t h? 

A:  Yes.  

Q:  Ar e——t hat  you wi l l  l ose t he r i ght  t o make any 
deci s i ons f or  your  chi l d? 

A:  Yes.  

Q:  That  t he chi l d wi l l  not  have t he r i ght  t o i nher i t  
f r om you? 

A:  Yes.  

Q:  That  you wi l l  not  have t he r i ght  t o i nher i t  f r om 
your  chi l d? 

A:  Yes.  

Q:  That  you wi l l  no l onger  have t he r i ght  t o cust ody 
of  t he chi l d? 

A:  Yes.    

¶18 I n r esponse t o f ur t her  quest i oni ng by counsel  f or  t he 

Count y,  Br enda acknowl edged t hat  she was awar e t hat  t he Count y 

had i dent i f i ed Desmond' s cur r ent  f ost er  mot her  as a pr oposed 

adopt i ve par ent .   Li kewi se,  she acknowl edged t hat  count y  

empl oyees had di scussed var i ous al t er nat i ves t hat  mi ght  be 

avai l abl e f or  Desmond' s cust ody,  i ncl udi ng cust ody wi t h t he 

Depar t ment  of  Human Ser vi ces,  f ost er  home pl acement ,  r esi dent i al  

car e,  and i nst i t ut i onal i zat i on.      

¶19 I n r esponse t o quest i oni ng f r om her  own at t or ney,  

Br enda pr of essed t o under st and how t er mi nat i on of  par ent al  

r i ght s pr oceedi ngs oper at e.   She acknowl edged t hat  she was 

f ami l i ar  wi t h t he evi dence i n t he case,  and she agr eed t hat  some 
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of  t he evi dence was posi t i ve and some of  t he evi dence was 

negat i ve.  

¶20 Bef or e maki ng any f i ndi ngs,  t he cour t  asked Br enda 

whet her  she had any quest i ons,  and Br enda r esponded t hat  she had 

none.   The cour t  t hen accept ed her  no cont est  pl ea and concl uded 

t hat  i t  was t ender ed " f r eel y,  vol unt ar i l y  and i nt el l i gent l y" :  

Af t er  a di scussi on wi t h [ Br enda]  her e on t he r ecor d I  
asked her  a var i et y of  quest i ons,  r ecei ved a var i et y 
of  r esponses and [ t he guar di an ad l i t em]  made a 
st at ement  and [ Br own Count y ' s counsel ]  made st at ement s 
and he asked quest i ons as——as wel l  di d [ Br enda' s 
counsel ] .  

I  am f i ndi ng t hat  she f r eel y,  vol unt ar i l y  and 
i nt el l i gent l y t ender ed a pl ea of  no cont est  t o t he 
pet i t i on and t he suppl ement  t o.   I  do f i nd t hat  
t her e' s a f act ual  basi s i n t he pet i t i on;  i n t he 
suppl ement  t her et o f or  a f act - f i ndi ng under  
48. 415( 2) ( a) .   So I  wi l l  accept  her  no cont est  pl ea 
her e t oday.    

The cour t  i ndi cat ed t hat  Br enda was " ver y composed, "  t hat  she 

" ar t i cul at ed wel l , "  and t hat  she " appear ed t o be ver y conf i dent  

of  her  r esponses"  and " asked appr opr i at e quest i ons. "   I t  

schedul ed t he di sposi t i onal  hear i ng f or  t he f ol l owi ng mont h.  

¶21 At  t he schedul ed di sposi t i onal  hear i ng,  t he cour t  

i ni t i al l y  made t he f i ndi ng of  unf i t ness t hat  had been def er r ed 

f r om t he gr ounds phase of  t he pr oceedi ngs.   Br enda t hen 

t est i f i ed,  as di d t he pr oposed adopt i ve mot her  and t he count y 

soci al  wor ker  who had i ni t i at ed t he pet i t i on.         

¶22 I n a memor andum deci s i on i ssued sever al  days l at er ,  

t he c i r cui t  cour t  t er mi nat ed Br enda' s par ent al  r i ght s t o 

Desmond.   I t  expl ai ned t hat  t he " ul t i mat e deci si on whet her  t o 
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t er mi nat e par ent al  r i ght s i s di scr et i onar y. "   Af t er  di scussi ng 

t he st at ut or y f act or s,  i t  conc l uded t hat  t er mi nat i ng Br enda' s 

par ent al  r i ght s was i n Desmond' s best  i nt er est s.   I t  t r ansf er r ed 

par ent al  r i ght s t o t he St at e Depar t ment  of  Chi l dr en and Fami l i es 

pendi ng adopt i on.      

¶23 Br enda f i l ed a not i ce of  appeal .   On Br enda' s r equest ,  

t he cour t  of  appeal s r emanded t he mat t er  t o t he c i r cui t  cour t  

f or  f ur t her  pr oceedi ngs so t hat  Br enda coul d f i l e a mot i on t o 

wi t hdr aw her  no cont est  pl ea.   Br own Count y D. H. S.  v.  Br enda B. ,  

No.  2010AP321,  unpubl i shed sl i p op.  ( Wi s.  Ct .  App. ,  Feb.  18,  

2010) .      

¶24 On r emand i n t he c i r cui t  cour t ,  Br enda ar gued t hat  t he 

col l oquy pr ecedi ng her  no cont est  pl ea7 was def i c i ent  i n t wo 

r espect s.   She cont ended t hat  t he c i r cui t  cour t  shoul d have 

i nqui r ed i nt o whet her  she under st ood t hat  she was wai vi ng her  

const i t ut i onal l y pr ot ect ed r i ght  t o act  as a par ent  by pl eadi ng 

no cont est .   Br enda al so ar gued t hat  t he c i r cui t  cour t  was 

r equi r ed t o ascer t ai n whet her  she under st ood al l  of  t he 

                                                 
7 Thr oughout  t he mot i on,  Br enda' s counsel  asser t ed t hat  

Br enda was seeki ng t o wi t hdr aw her  " admi ssi on. "   The ci r cui t  
cour t  const r ued Br enda' s mot i on as one t o wi t hdr aw a pl ea r at her  
t han any " admi ssi on. "   The cour t  expl ai ned:  " You ar e aski ng t o 
have her  pl ea wi t hdr awn.   I  t hi nk i t ' s  a pl ea.   I  not e i n 
r evi ewi ng t he t r anscr i pt  t hat  she di d not  admi t ,  t hat  she was a 
no cont est ,  t her e i s a di f f er ence[ . ] "        
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pot ent i al  di sposi t i ons avai l abl e under  Wi s.  St at .  § 48. 427. 8  

Br enda asser t ed t hat  she had been unawar e of  t he i mpl i cat i ons of  

her  no cont est  pl ea wi t h r espect  t o t hese t wo mat t er s.   

¶25 The cour t  concl uded t hat  Br enda had not  est abl i shed 

any def ect  i n t he col l oquy.   I t  deni ed Br enda' s mot i on t o 

wi t hdr aw her  no cont est  pl ea wi t hout  hol di ng an evi dent i ar y 

hear i ng.   The cour t  of  appeal s af f i r med i n an unpubl i shed 

opi ni on.   Br own Count y D. H. S.  v.  Br enda B. ,  No.  2010AP321,  

unpubl i shed sl i p op.  ( Wi s.  Ct .  App. ,  June 2,  2010) .          

I I  

¶26 Thi s case r ai ses t he quest i on of  whet her  Br enda has 

pr esent ed a pr i ma f aci e case t hat  her  pl ea was not  ent er ed 

knowi ngl y,  vol unt ar i l y ,  and i nt el l i gent l y.   To addr ess Br enda' s  

ar gument s,  we ar e r equi r ed t o consi der  t he r equi r ement s of  due 

pr ocess and t he i nt er pr et at i on of  Wi sconsi n st at ut es.     

¶27 Whet her  Br enda has pr esent ed a pr i ma f aci e case i s a 

quest i on of  l aw.   Onei da Count y D. S. S.  v.  Ther ese S. ,  2008 WI  

App.  159,  ¶7,  314 Wi s.  2d 493,  762 N. W. 2d 122.   Li kewi se,  t he 

                                                 
8 Wi sconsi n St at .  § 48. 422( 3)  pr ovi des t hat  " [ i ] f  t he 

pet i t i on i s not  cont est ed t he cour t  shal l  hear  t est i mony i n 
suppor t  of  t he al l egat i ons i n t he pet i t i on,  i ncl udi ng t est i mony 
as r equi r ed i n sub.  ( 7) . "   Wi sconsi n St at .  § 48. 422( 7) ( a)  
pr ovi des t hat  t he cour t  must  " [ a] ddr ess t he par t i es pr esent  and 
det er mi ne t hat  t he admi ssi on i s made vol unt ar i l y  wi t h 
under st andi ng of  t he nat ur e of  t he act s al l eged i n t he pet i t i on 
and t he pot ent i al  di sposi t i ons. "    

I n t hi s case,  Br enda di d not  cont est  t he al l egat i on i n t he 
pet i t i on t hat  gr ounds f or  t er mi nat i on exi st ed.   Never t hel ess,  
she di d cont est  t he t er mi nat i on of  par ent al  r i ght s pet i t i on,  
ar gui ng t hat  t he t er mi nat i on woul d not  be i n Desmond' s best  
i nt er est .    
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r equi r ement s of  due pr ocess and t he i nt er pr et at i on of  st at ut es 

pr esent  quest i ons of  l aw.   St at e v.  McGui r e,  2010 WI  91,  ¶26,  

328 Wi s.  2d 289,  786 N. W. 2d 227;  St at e v.  Car t er ,  2010 WI  132,  

¶19,  __ Wi s.  2d __,  __ N. W. 2d __.   We r evi ew quest i ons of  l aw 

i ndependent l y of  t he det er mi nat i ons r ender ed by t he c i r cui t  

cour t  and t he cour t  of  appeal s.   St at e v.  Vanmani vong,  2003 WI  

41,  ¶17,  261 Wi s.  2d 202,  661 N. W. 2d 76.      

I I I  

¶28 To pr ovi de cont ext  t o our  di scussi on,  we begi n by 

set t i ng f or t h t he nat ur e of  par ent al  r i ght s as wel l  as t he 

pr ocedur es under  Wi sconsi n st at ut es by whi ch par ent al  r i ght s may 

be i nvol unt ar i l y  t er mi nat ed.   Then,  we t ur n t o addr ess Br enda' s  

ar gument s about  t he r equi r ement s of  a pl ea col l oquy.   Fi nal l y,  

we appl y t he r equi r ement s we set  f or t h t o t he col l oquy gi ven i n 

t hi s case.     

¶29 " A par ent ' s desi r e f or  and r i ght  t o t he compani onshi p,  

car e,  cust ody,  and management  of  hi s or  her  chi l dr en i s an 

i mpor t ant  i nt er est  t hat  undeni abl y war r ant s def er ence and,  

absent  a power f ul  count er vai l i ng i nt er est ,  pr ot ect i on. "   

Sheboygan Count y D. H. H. S.  v.  Jul i e A. B. ,  2002 WI  95,  ¶22,  255 

Wi s.  2d 170,  648 N. W. 2d 402;  see al so Evel yn C. R.  v.  Tyki l a S. ,  

2001 WI  110,  ¶20,  246 Wi s.  2d 1,  629 N. W. 2d 768.   The par ent -

chi l d r el at i onshi p i s r ecogni zed as a f undament al  l i ber t y 
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i nt er est  pr ot ect ed by t he Four t eent h Amendment . 9  St even V.  v.  

Kel l ey H. ,  2004 WI  47,  ¶22,  271 Wi s.  2d 1,  678 N. W. 2d 856 

( c i t i ng Sant osky v.  Kr amer ,  455 U. S.  745,  753 ( 1982) ) .          

¶30 Never t hel ess,  Wi sconsi n' s Chi l dr en' s Code,  Wi s.  St at .  

ch.  48,  pr ovi des t hat  " under  cer t ai n c i r cumst ances"  a cour t  " may 

det er mi ne t hat  i t  i s  i n t he best  i nt er est s of  t he chi l d f or  t he 

chi l d t o be r emoved f r om hi s or  her  par ent s,  consi st ent  wi t h any 

appl i cabl e l aw r el at i ng t o t he r i ght s of  par ent s. "   Wi s.  St at .  

§ 48. 01( 1) ( ag) .   Ter mi nat i on of  par ent al  r i ght s adj udi cat i ons 

ar e " among t he most  consequent i al  of  j udi c i al  act s"  because t hey 

i nvol ve t he power  of  t he St at e t o " per manent l y ext i ngui sh[ ] "  any 

l egal  r ecogni t i on of  t he r i ght s  and obl i gat i ons exi st i ng bet ween 

par ent  and chi l d.   St even V. ,  271 Wi s.  2d 1,  ¶21.   " When t he 

St at e moves t o dest r oy weakened f ami l i al  bonds,  i t  must  pr ovi de 

t he par ent s wi t h f undament al l y  f ai r  pr ocedur es. "   I d. ,  ¶23 

( quot i ng Sant osky,  455 U. S.  at  753- 54) .    

¶31 I ni t i al l y ,  t he par ent al  r i ght  i s  consi der ed par amount  

" unt i l  t her e has been an appr opr i at e j udi c i al  pr oceedi ng 

demonst r at i ng t hat  t he st at e' s power  may be exer ci sed t o 

t er mi nat e t hat  r i ght . "   M. W.  v.  Monr oe Count y D. H. S. ,  116 

                                                 
9 I n t hi s case,  t her e i s no quest i on t hat  Br enda has a 

l i ber t y i nt er est  i n her  r el at i onshi p wi t h Desmond t hat  i s 
pr ot ect ed under  t he Const i t ut i on.   We r ecogni ze t hat  not  al l  
bi ol ogi cal  par ent al  r el at i onshi ps war r ant  const i t ut i onal  
pr ot ect i on.   See,  e. g. ,  Caban v.  Mohammed,  441 U. S.  380,  392 
( 1979)  ( " I n t hose cases wher e t he f at her  never  has come f or war d 
t o par t i c i pat e i n t he r ear i ng of  hi s chi l d,  not hi ng i n t he Equal  
Pr ot ect i on Cl ause pr ecl udes t he St at e f r om wi t hhol di ng f r om hi m 
t he pr i v i l ege of  vet oi ng t he adopt i on of  t hat  chi l d. " ) .    



No.  2010AP321   

 

15 
 

Wi s.  2d 432,  436- 37,  342 N. W. 2d 410 ( 1984) .   A cour t  may not  

t er mi nat e par ent al  r i ght s wi t hout  f i r st  maki ng an i ndi v i dual i zed 

det er mi nat i on t hat  t he par ent  i s unf i t .   St anl ey v.  I l l i noi s,  

405 U. S.  645,  649 ( 1972) .   Once an unf i t ness det er mi nat i on i s 

made,  however ,  i t  i s  t he best  i nt er est s of  t he chi l d r at her  t han 

t he r i ght s of  t he par ent  t hat  i s  consi der ed " par amount . "   See 

Wi s.  St at .  § 48. 01.   To accommodat e t he di f f er ent  and somet i mes 

conf l i c t i ng i nt er est s i nvol ved,  t er mi nat i on of  par ent al  r i ght s 

pr oceedi ngs ar e bi f ur cat ed i nt o t wo phases.   Jul i e A. B. ,  255 

Wi s.  2d 170,  ¶24.    

¶32 The f i r st  phase consi st s of  a f act - f i ndi ng hear i ng,  

wher e t he pur pose i s t o det er mi ne whet her  par ent al  unf i t ness can 

be pr oven.   Wi s.  St at .  § 48. 424( 1) .   Dur i ng t hi s f i r st  phase,  

t he par ent  r ecei ves a f ul l  compl ement  of  pr ocedur al  r i ght s.   

Jul i e A. B. ,  255 Wi s.  2d 170,  ¶24.   The bur den i s on t he 

pet i t i oner  t o demonst r at e by c l ear  and convi nci ng evi dence t hat  

gr ounds f or  t er mi nat i on exi st . 10  I d. ;  Wi s.  St at .  § 48. 31( 1) .   I f  

t he pet i t i oner  meet s t hat  bur den,  t he cour t  must  f i nd t he par ent  

t o be unf i t .   Wi s.  St at .  § 48. 424( 4) .  

                                                 
10 Wi sconsi n St at .  § 48. 415 est abl i shes 12 di f f er ent  gr ounds 

f or  t er mi nat i on.   Cont i nui ng need of  pr ot ect i on or  ser vi ces i s 
one of  t hese gr ounds.   See Wi s.  St at .  § 48. 415( 2) .  

The pr ocedur es out l i ned i n Wi s.  St at .  ch.  48 ar e meant  t o 
ensur e t hat  par ent al  r i ght s wi l l  be t er mi nat ed onl y " af t er  a 
del i ber at i ve,  wel l  consi der ed,  f act - f i ndi ng pr ocess ut i l i z i ng 
al l  t he pr ot ect i ons af f or ded by t he st at ut es unl ess t her e i s a 
speci f i c ,  knowl edgeabl e,  and vol unt ar y wai ver . "   See M. W.  v.  
Monr oe Count y D. H. S. ,  116 Wi s.  2d 432,  437,  342 N. W. 2d 410 
( 1984) .       
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¶33 An unf i t ness f i ndi ng does not  pr edet er mi ne t he 

ul t i mat e out come of  t he pr oceedi ngs.   Jul i e A. B. ,  255 

Wi s.  2d 170,  ¶28.   Rat her ,  a f i ndi ng of  unf i t ness per mi t s t he 

cour t  t o move on t o t he second phase of  t he pr oceedi ngs,  t he 

di sposi t i onal  phase.   Dur i ng t he di sposi t i onal  phase,  t he cour t  

det er mi nes whet her  t he par ent ' s r i ght s wi l l  be t er mi nat ed and i f  

so,  what  wi l l  happen t o t he chi l d.   St even V. ,  271 Wi s.  2d 1,  

¶26.   I t  i s  t he best  i nt er est s of  t he chi l d t hat  i s  t he 

" pol est ar "  at  t he di sposi t i onal  hear i ng.   Jul i e A. B. ,  255 

Wi s.  2d 170,  ¶30;  Wi s.  St at .  § 48. 426( 2) .    

I V 

¶34 Under  t he pr ocedur es out l i ned above,  i t  i s  dur i ng t he 

f i r st  phase of  an i nvol unt ar y t er mi nat i on of  par ent al  r i ght s 

pr oceedi ng t hat  t he par ent ' s i nt er est  i n t he par ent - chi l d 

r el at i onshi p i s most  j eal ousl y pr ot ect ed.   A par ent  who chooses 

t o ent er  a no cont est  pl ea dur i ng t hi s phase i s gi v i ng up 

val uabl e pr ot ect i ons and must  have knowl edge of  t he r i ght s bei ng 

wai ved by maki ng t he pl ea.   Kenosha Count y D. H. S.  v.  Jodi e W. ,  

2006 WI  93,  ¶25,  293 Wi s.  2d 530,  716 N. W. 2d 845 ( c i t i ng St at e 

v.  Banger t ,  131 Wi s.  2d 246,  265- 66,  389 N. W. 2d 12( 1986) ) .    

¶35 The pr i nci pl es and anal ysi s of  Banger t  appl y.   

Waukesha Count y v.  St even H. ,  2000 WI  28,  ¶42,  233 Wi s.  2d 344,  

607 N. W. 2d 607;  Jodi e W. ,  293 Wi s.  2d 530,  ¶24 n. 14.   The 

ci r cui t  cour t  must  engage t he par ent  i n a col l oquy t o ensur e 

t hat  t he pl ea i s knowi ng,  vol unt ar y,  and i nt el l i gent .   Thi s 

col l oquy i s gover ned by t he r equi r ement s of  Wi s.  St at .  
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§ 48. 422( 7)  and not i ons of  due pr ocess.   St even H. ,  233 

Wi s.  2d 344,  ¶¶25,  39.    

¶36 I f  t he par ent  can l at er  show t hat  t he col l oquy was 

def i c i ent  and al so al l eges t hat  he or  she di d not  know or  

under st and t he i nf or mat i on t hat  shoul d have been pr ovi ded,  t hat  

par ent  has made a pr i ma f aci e case t hat  t he pl ea was not  

knowi ng,  vol unt ar y,  and i nt el l i gent .   I d. ,  ¶42.   At  t hat  poi nt ,  

t he bur den shi f t s t o t he pet i t i oner  t o demonst r at e by c l ear  and 

convi nci ng evi dence t hat  t he par ent  knowi ngl y,  vol unt ar i l y ,  and 

i nt el l i gent l y pl ed no cont est .   I d.  

¶37 Her e,  Br enda al l eges t wo def i c i enci es.   Fi r st ,  she 

asser t s t hat  t he cour t  f ai l ed t o i nf or m her  t hat  she was wai vi ng 

her  const i t ut i onal  r i ght  t o par ent .   Second,  she asser t s t hat  

t he cour t  f ai l ed t o i nf or m her  of  t he f ul l  r ange of  

di sposi t i ons.   We addr ess t hese al l eged def i c i enci es i n t ur n.    

A 

¶38 Accor di ng t o Br enda' s ar gument ,  t he cour t  was 

obl i gat ed t o i nf or m her  t hat ,  upon t he f i ndi ng of  unf i t ness,  she 

woul d l ose her  const i t ut i onal  r i ght  t o par ent  Desmond.   She 

asser t s t hat  i nf or mi ng a par ent  t hat  t he pl ea wi l l  r esul t  i n a 

f i ndi ng of  unf i t ness i s i nsuf f i c i ent  because i t  does not  f ul l y  

i nf or m t he par ent  of  t he mor e sol emn l oss of  t he 

const i t ut i onal l y pr ot ect ed r i ght  t o par ent  hi s or  her  chi l d.    

¶39 Under  our  st at ut or y scheme,  i t  i s  not  accur at e t o say 

t hat  a par ent  l oses hi s or  her  const i t ut i onal  r i ght  t o par ent  i f  

t he cour t  accept s a no cont est  pl ea dur i ng t he gr ounds phase.   

Rat her ,  t he i mmedi at e consequence of  t he pl ea i s t hat  t he par ent  
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wi l l  be f ound t o be unf i t .   Ther ese S. ,  314 Wi s.  2d 493,  ¶11;  

Wi s.  St at .  § 48. 424( 4) .   Even af t er  t he par ent  i s f ound t o be 

unf i t ,  however ,  t he c i r cui t  cour t  may i n i t s di scr et i on opt  t o 

di smi ss t he pet i t i on af t er  t he di sposi t i onal  hear i ng,  l eavi ng 

al l  par ent al  r i ght s i nt act .   Wi s.  St at .  § 48. 427( 2) .    

¶40 Ther ef or e,  t he cour t  was not  obl i gat ed t o i nf or m 

Br enda t hat ,  upon accept ance of  her  pl ea,  she woul d l ose her  

const i t ut i onal  r i ght  t o par ent  Desmond.   As t he cour t  of  appeal s 

per suasi vel y expl ai ned i n a r ecent  unpubl i shed opi ni on,  

" [ b] ecause Wi sconsi n st at ut or y l aw does not  per mi t  a cour t  t o 

t er mi nat e par ent al  r i ght s upon a f i ndi ng of  unf i t ness wi t hout  

compl et i ng t he di sposi t i onal  phase,  we see no r at i onal e f or  

r equi r i ng a cour t  t o i nf or m a par ent  t hat  a f i ndi ng of  unf i t ness 

r esul t s i n t he aut omat i c l oss of  t he const i t ut i onal  r i ght  t o 

par ent . "   Dane Count y D. H. S.  v.  James M. ,  Nos.  2009AP2038 & 

2009AP2039,  unpubl i shed sl i p op. ,  ¶24 ( Wi s.  Ct .  App. ,  Mar .  18,  

2010) . 11 

¶41 Never t hel ess,  whenever  a par ent  wi shes t o pl ead no 

cont est  t o gr ounds f or  i nvol unt ar y t er mi nat i on,  t he par ent  must  

be pr ovi ded wi t h suf f i c i ent  i nf or mat i on t o eval uat e t he st akes 

i nvol ved.   Bef or e a no cont est  pl ea can be accept ed,  a par ent  

                                                 
11 An unpubl i shed opi ni on has no pr ecedent i al  val ue and i s 

not  bi ndi ng on any cour t  of  t hi s st at e.   Wi s.  St at .  
§ 809. 23( 3) ( b)  ( as amended by Sup.  Ct .  Or der  No.  08- 02,  2009 WI  
2,  311 Wi s.  2d xxv) .   Never t hel ess,  an unpubl i shed opi ni on 
i ssued on or  af t er  Jul y 1,  2009,  t hat  i s  aut hor ed by a member  of  
a t hr ee- j udge panel  or  by a s i ngl e j udge under  Wi s.  St at .  
§ 752. 31( 2)  may be ci t ed f or  i t s per suasi ve val ue.   I d.  
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must  under st and t hat  t he power  of  t he St at e may be empl oyed t o 

per manent l y ext i ngui sh any l egal  r ecogni t i on of  t he r i ght s and 

obl i gat i ons exi st i ng bet ween par ent  and chi l d.   See St even V. ,  

271 Wi s.  2d 1,  ¶21.   The par ent  must  be gi ven suf f i c i ent  

i nf or mat i on t o under st and t he r i ght s t hat  coul d be l ost  i f ,  

dur i ng t he second phase of  t he pr oceedi ngs,  t he cour t  deci des t o 

t er mi nat e par ent al  r i ght s.  

¶42 I t  i s  l i kewi se essent i al  f or  par ent s t o under st and 

t hat  t hey ar e agr eei ng t o wai ve t he pr ot ect i ons whi ch saf eguar d 

par ent al  r i ght s f r om per manent  ext i ngui shment  by t he St at e.   The 

par ent  must  be i nf or med t hat  t her e ar e a number  of  pr ocedur al  

t r i al  r i ght s put  i n pl ace t o pr event  par ent al  r i ght s f r om bei ng 

t er mi nat ed wi t hout  cause, 12 and t hat  t hese r i ght s ar e wai ved wi t h 

t he cour t ' s  accept ance of  t he pl ea.    

¶43 I t  i s  i mpor t ant  t hat  t he par ent  under st and t hat  by 

pl eadi ng no cont est  t o a gr ound f or  t er mi nat i on,  t he par ent  i s 

wai v i ng t he r i ght  t o make t he pet i t i oner  pr ove unf i t ness by 

c l ear  and convi nci ng evi dence,  and t hat  accept ance of  t he pl ea 

wi l l  r esul t  i n a f i ndi ng t hat  t he par ent  i s unf i t .   Ther ese S. ,  

314 Wi s.  2d 493,  ¶¶10- 11;  James M. ,  unpubl i shed sl i p op. ,  ¶24;  

see al so Wi s.  St at .  § 48. 424( 4) .        

¶44 Fi nal l y,  t he par ent  must  be i nf or med t hat  by pl eadi ng 

no cont est  t o gr ounds f or  t er mi nat i on,  t he par ent  has wai ved a 

                                                 
12 See,  e. g. ,  Wi s.  St at .  § 48. 23( 2)  ( pr ovi di ng f or  t he r i ght  

t o counsel ) ;  Wi s.  St at .  § 48. 31( 2)  ( pr ovi di ng f or  a r i ght  t o a 
j ur y t r i al ) ;  St at e v.  Shi r l ey E. ,  2006 WI  129,  ¶49,  298 
Wi s.  2d 1,  724 N. W. 2d 623.   
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f act - f i ndi ng hear i ng dur i ng t he phase of  t he pr oceedi ngs i n 

whi ch t he par ent ' s r i ght s r ecei ve t he ut most  pr ot ect i on under  

t he Const i t ut i on.   Shoul d a par ent  wi sh t o cont est  t er mi nat i on 

af t er  he or  she i s f ound t o be unf i t ,  t hat  par ent  i s l ef t  wi t h 

t he sol e i ssue of  whet her  t er mi nat i on of  par ent al  r i ght s i s i n 

t he best  i nt er est s of  t he chi l d.   Once t he par ent  i s f ound t o be 

unf i t ,  i t  i s  t he cour t ' s  det er mi nat i on about  what  i s best  f or  

t he chi l d r at her  t han any concer n about  pr ot ect i ng t he par ent ' s 

r i ght  t hat  dr i ves t he out come.   Ther ese S. ,  314 Wi s.  2d 493,  

¶16;  James M. ,  unpubl i shed sl i p op. ,  ¶24.   

¶45 At  or al  ar gument ,  Br enda' s counsel  advanced t hat  i t  

was necessar y f or  a cour t  t o expl ai n t hat  t he r i ght  t o par ent  

der i ves f r om t he Const i t ut i on.   We di sagr ee t hat  t he wor d 

" const i t ut i onal "  has t he t al i smani c s i gni f i cance at t r i but ed t o 

i t  by counsel .   What  i s essent i al  i s  t hat  a par ent  under st ands 

t he nat ur e and i mpor t  of  t he r i ght s i nvol ved——not  necessar i l y  

t he sour ce of  t hose r i ght s.   

¶46 Accor di ngl y,  gi ven t hat  a f i ndi ng of  par ent al  

unf i t ness does not  necessar i l y  r esul t  i n an i nvol unt ar y  

t er mi nat i on of  par ent al  r i ght s,  we det er mi ne t hat  t he c i r cui t  

cour t  was not  obl i gat ed t o i nf or m Br enda t hat  by pl eadi ng no 

cont est  she was wai vi ng her  const i t ut i onal  r i ght  t o par ent .   We 

addi t i onal l y det er mi ne t hat  t he cour t  need not  expl ai n t hat  t he 

r i ght  t o par ent  i s a const i t ut i onal  r i ght .   What  i s i mpor t ant  i s  

t hat  t he par ent  under st ands t he i mpor t  of  t he r i ght s at  st ake 

r at her  t han t he sour ces f r om whi ch t hey ar e der i ved.               

B 
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¶47 We move next  t o t he quest i on of  whet her  t he col l oquy 

was def i c i ent  because t he cour t  f ai l ed t o i nf or m Br enda of  t he 

f ul l  r ange of  di sposi t i ons i t  coul d ent er .   Bef or e accept i ng an 

admi ssi on of  t he al l eged f act s i n a pet i t i on ( or  i n t hi s case,  a 

no cont est  pl ea t o gr ounds f or  t er mi nat i on) ,  a cour t  must  

det er mi ne t hat  i t  i s  made wi t h under st andi ng of  " t he pot ent i al  

di sposi t i ons. "   Wi s.  St at .  § 48. 422( 7) ;  Ther ese S. ,  314 

Wi s.  2d 493,  ¶14.      

¶48 Wi sconsi n St at .  § 48. 427 i s ent i t l ed " Di sposi t i ons. "   

Subsect i on ( 1)  mandat es t hat  " af t er  r ecei v i ng any evi dence 

r el at ed t o t he di sposi t i on,  t he cour t  shal l  ent er  one of  t he 

di sposi t i ons speci f i ed under  subs.  ( 2)  t o ( 4) . "   Those 

subsect i ons pr ovi de:   

( 2)  The cour t  may di smi ss t he pet i t i on i f  i t  f i nds 
t hat  t he evi dence does not  war r ant  t he t er mi nat i on of  
par ent al  r i ght s.  

( 3)  The cour t  may ent er  an or der  t er mi nat i ng t he 
par ent al  r i ght s of  one or  bot h par ent s.  

( 3m)  I f  t he r i ght s of  bot h par ent s or  of  t he onl y 
l i v i ng par ent  ar e t er mi nat ed under  sub.  ( 3)  and i f  a 
guar di an has not  been appoi nt ed under  s.  48. 977,  t he 
cour t  shal l  [ t r ansf er  guar di anshi p and cust ody pendi ng 
adopt i on t o any one of  a number  of  i ndi v i dual s or  
agenci es enumer at ed i n t he st at ut e,  or  appoi nt  a 
guar di an and t r ansf er  guar di anshi p and cust ody t o t hat  
guar di an] .  

( 3p)  I f  t he r i ght s of  bot h par ent s or  of  t he onl y 
l i v i ng par ent  ar e t er mi nat ed under  sub.  ( 3)  and i f  a 
guar di an has been appoi nt ed under  s.  48. 977,  t he cour t  
may ent er  one of  t he or der s speci f i ed i n sub.  ( 3m) ( a)  
or  ( b) .   I f  t he cour t  ent er s an or der  under  t hi s 
subsect i on,  t he cour t  shal l  t er mi nat e t he guar di anshi p 
under  s. 48. 977.  
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( 4)  I f  t he r i ght s of  one or  bot h par ent s  ar e 
t er mi nat ed under  sub.  ( 3) ,  t he cour t  may ent er  an 
or der  pl aci ng t he chi l d i n sust ai ni ng car e under  s.  
48. 428. 13   

¶49 Br enda asser t s t he st at ut e i s unambi guous.   She 

cont ends t hat  t he col l oquy was def i c i ent  because t he cour t  

di scussed onl y t wo of  t he pot ent i al  di sposi t i ons——di smi ssi ng t he 

pet i t i on and t er mi nat i ng par ent al  r i ght s.   Br enda ar gues t hat  

subs.  ( 3m) ,  ( 3p) ,  and ( 4)  ar e al l  " di sposi t i ons, "  and f ur t her ,  

t hat  t he cour t  was r equi r ed t o i nf or m her  of  t hose di sposi t i ons 

pr i or  t o accept i ng her  pl ea.    

¶50 At  f i r st  gl ance,  Br enda' s ar gument  t hat  t he s t at ut e i s 

unambi guous appear s t o have mer i t .   Wi sconsi n St at .  § 48. 427 

r ef er s t o " one of  t he di sposi t i ons speci f i ed under  subs.  ( 2)  t o 

( 4) , "  whi ch woul d appear  t o i ndi cat e t hat  subs.  ( 2) ,  ( 3) ,  ( 3m) ,  

( 3p) ,  and ( 4)  ar e al l  " di sposi t i ons. "  

¶51 Never t hel ess,  t he pl ai n meani ng i nt er pr et at i on 

advanced by Br enda does not  pass a c l oser  exami nat i on.   

Subsect i on ( 1)  pr ovi des t hat  a cour t  must  ent er  " one of  t he 

di sposi t i ons speci f i ed under  subs.  ( 2)  t o ( 4) . "   Never t hel ess,  

t he cour t  cannot  s i mpl y ent er  one of  t he " di sposi t i ons"  set  

                                                 
13 I t  i s  appr opr i at e f or  t he cour t  t o or der  sust ai ni ng car e 

i f  i t  f i nds t hat  t he chi l d i s unl i kel y t o be adopt ed or  t hat  
adopt i on i s not  i n t he best  i nt er est  of  t he chi l d.   Wi s.  St at .  
§ 48. 428( 1) .   When a chi l d i s pl aced i n sust ai ni ng car e,  l egal  
cust ody and guar di anshi p i s t r ansf er r ed t o a depar t ment  or  
agency,  and physi cal  pl acement  i s i n t he home of  t he sust ai ni ng 
par ent .   Wi s.  St at .  § 48. 429( 2) .   Subj ect  t o t he aut hor i t y of  
t he guar di an and l egal  cust odi an,  a sust ai ni ng par ent  has 
cer t ai n r i ght s and r esponsi bi l i t i es necessar y f or  t he day- t o- day 
car e of  t he chi l d.   Wi s.  St at .  § 48. 428( 3) .   
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f or t h i n sub.  ( 3m) ,  sub.  ( 3p) ,  or  sub.  ( 4) .   Rat her ,  i t  must  

f i r st  ent er  a di sposi t i on t er mi nat i ng par ent al  r i ght s under  sub.  

( 3) .   See Wi s.  St at .  § 48. 427( 3m)  ( " I f  t he r i ght s of  bot h 

par ent s or  of  t he onl y l i v i ng par ent  ar e t er mi nat ed under  sub.  

( 3)  .  .  .  . " ) ;  i d.  § 48. 427( 3p)  ( " I f  t he r i ght s of  bot h par ent s  

or  of  t he onl y l i v i ng par ent  ar e t er mi nat ed under  sub.  

( 3)  .  .  .  . " ) ;  i d.  § 48. 427( 4)  ( " I f  t he r i ght s of  one or  bot h 

par ent s ar e t er mi nat ed under  sub.  ( 3)  .  .  .  . " ) .    

¶52 Based on t he st at ut or y l anguage,  i t  i s  not  accur at e t o 

say t hat  t her e ar e f i ve i ndependent  di sposi t i ons,  and t he cour t  

must  choose one of  t hem.   Rat her ,  t he cour t  must  f i r st  choose 

bet ween t he t wo i ndependent  di sposi t i ons set  f or t h i n sub.  ( 2)  

and sub.  ( 3) ——i t  must  di smi ss t he pet i t i on or  t er mi nat e par ent al  

r i ght s.   I f  t he cour t  t er mi nat es par ent al  r i ght s,  t he cour t  may 

exer ci se sever al  al t er nat i ves f or  desi gnat i ng cust ody,  

guar di anshi p,  and car e of  t he chi l d.   The avai l abi l i t y  of  t he 

al t er nat i ves set  f or t h i n sub.  ( 3m) ,  sub.  ( 3p) ,  and sub.  ( 4)  ar e 

cont i ngent  upon t he cour t ' s  det er mi nat i on t hat  par ent al  r i ght s  

shoul d be t er mi nat ed under  sub.  ( 3) .       

¶53 The pur pose of  t he st at ut or y  r equi r ement  t hat  t he 

cour t  i nf or m t he par ent  about  t he pot ent i al  di sposi t i ons i s t o 

pr ovi de t he par ent  wi t h i nf or mat i on r el evant  t o t he pl ea.   I n a 

case such as t hi s wher e t he l i kel y guar di anshi p and cust ody of  

t he chi l d i s known t o al l  par t i es,  i t  does not  f ur t her  t he 

pur pose under l y i ng t he col l oquy t o i nf or m t he par ent  about  

hypot het i cal  but  i mpr obabl e out comes.      
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¶54 The cour t  of  appeal s r ecent l y  addr essed a s i mi l ar  

ar gument  i n Ther ese S. ,  314 Wi s.  2d 493.   I n t hat  case,  t he 

mot her  deci ded not  t o cont est  t he count y ' s al l egat i ons t hat  

t her e wer e gr ounds t o t er mi nat e her  par ent al  r i ght s.   The cour t  

i nf or med t he mot her  t hat  she was " admi t t i ng t he gr ounds f or  

t er mi nat i on but  st i l l  l eavi ng open t he quest i on as t o what ' s  

gonna happen,  t he di sposi t i on. "   I d. ,  ¶14.   The cour t  expl ai ned 

t he concept  of  " di sposi t i on"  as f ol l ows:  " [ I ] t  hasn' t  been 

deci ded yet  what  we' r e goi ng t o do.   Your  t er mi nat i on i s not  

act ual l y ent er ed t oday.   We have mor e wor k t o do t o deci de what  

t o do. "   I d.  

¶55 The Ther ese S.  cour t  concl uded t hat  t he col l oquy was 

def i c i ent .   " [ A] t  t he ver y l east , "  t he cour t  of  appeal s 

concl uded,  " a cour t  must  i nf or m t he par ent  t hat  at  t he second 

st ep of  t he pr ocess,  t he cour t  wi l l  hear  evi dence r el at ed t o t he 

di sposi t i on and t hen wi l l  ei t her  t er mi nat e t he par ent ' s r i ght s  

or  di smi ss t he pet i t i on i f  t he evi dence does not  war r ant  

t er mi nat i on. "   I d. ,  ¶16.   The cour t  of  appeal s st opped shor t  of  

" r equi r i ng cour t s t o i nf or m par ent s i n det ai l  of  al l  pot ent i al  

out comes. "   I d. ,  ¶17.    

¶56 We agr ee wi t h t he Ther ese S.  cour t  and det er mi ne t hat  

not  onl y woul d such a r equi r ement  be " undul y bur densome, "  i d. ,  

but  mor e i mpor t ant l y,  i t  has t he pot ent i al  t o conf use or  mi sl ead 

r at her  t han t o i nf or m.   To r ender  a pl ea knowi ng,  vol unt ar y,  and 

i nt el l i gent ,  we concl ude t hat  t he par ent  must  be i nf or med of  t he 

t wo i ndependent  di sposi t i ons avai l abl e t o t he c i r cui t  cour t .   
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That  i s,  t he cour t  may deci de bet ween di smi ssi ng t he pet i t i on 

and t er mi nat i ng par ent al  r i ght s. 14       

V 

¶57 I n appl y i ng t he pr i nci pl es di scussed above,  we do not  

pr ovi de a speci f i c  checkl i st .   The quest i ons t o be asked depend 

upon t he ci r cumst ances of  t he case.   Under  t he f act s pr esent ed 

her e,  we concl ude t hat  t he col l oquy pr ovi ded Br enda wi t h 

suf f i c i ent  i nf or mat i on t o under st and t he i mpor t  of  t he r i ght s at  

st ake.   Fur t her ,  we det er mi ne t hat  Br enda r ecei ved suf f i c i ent  

i nf or mat i on t o under st and t he pot ent i al  di sposi t i ons.        

¶58 Dur i ng t he pl ea,  Br enda was i nf or med t hat  at  t he 

di sposi t i onal  hear i ng,  t he power  of  t he St at e coul d be empl oyed 

t o per manent l y ext i ngui sh l egal  r ecogni t i on of  t he r i ght s and 

obl i gat i ons exi st i ng bet ween her  and Desmond.   Counsel  f or  t he 

Count y asked i f  Br enda under st ood t hat  she " coul d l ose [ her ]  

par ent al  r i ght s t o Desmond [ ]  at  t he di sposi t i onal  hear i ng, "  and 

Br enda st at ed t hat  she under st ood.   Supr a,  ¶16.       

¶59 Thr ough quest i oni ng by counsel  f or  t he Count y,  Br enda 

was pr ovi ded wi t h addi t i onal  i nf or mat i on t o under st and t he 

consequences t hat  t er mi nat i on of  par ent al  r i ght s  woul d have on 

her  r el at i onshi p wi t h Desmond.   Counsel  f or  t he Count y conf i r med 

her  under st andi ng t hat  she coul d l ose cust ody and t he r i ght  t o 

car e f or  Desmond,  t he r i ght  t o make deci s i ons f or  Desmond,  t he 

                                                 
14 I t  i s  not  i nconsi st ent  wi t h t hi s opi ni on,  i f  t he cour t  

deems i t  r el evant  i n an i ndi v i dual  case,  t o i nf or m t he par ent  of  
possi bl e al t er nat i ves f or  desi gnat i ng cust ody,  guar di anshi p,  and 
car e of  t he chi l d.  
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r i ght  t o r ecei ve i nf or mat i on about  Desmond,  t he r i ght  t o i nher i t  

f r om Desmond,  and t he r i ght  t o v i s i t  Desmond.   I d. ,  ¶17.    

¶60 Addi t i onal l y,  Br enda was i nf or med t hat  she had a 

number  of  pr ocedur al  r i ght s,  and t hat  she was wai vi ng t hose 

pr ocedur al  r i ght s i f  t he cour t  accept ed her  pl ea.   Speci f i cal l y,  

t he cour t  i nf or med Br enda t hat  she was wai vi ng t he r i ght  t o cal l  

wi t nesses,  t he r i ght  t o cr oss- exami ne wi t nesses,  and t he r i ght  

t o r emai n s i l ent  wi t hout  havi ng anyone comment  upon her  s i l ence.   

I d. ,  ¶11.   

¶61 Br enda al so was advi sed t hat  her  par ent al  r i ght s  coul d 

not  be t er mi nat ed wi t hout  t he Count y pr ovi ng unf i t ness,  and t hat  

by pl eadi ng no cont est ,  she was wai vi ng t he r i ght  t o have t he 

Count y pr ove by c l ear  and convi nci ng evi dence t hat  Desmond was 

i n cont i nui ng need of  pr ot ect i on or  ser vi ces.   I d. ,  ¶11.   Br enda 

pr of essed t o under st and t hat  she was " gi v[ i ng]  up [ her ]  r i ght  t o 

f i ght  t he Count y ' s al l egat i on"  t hat  Desmond was i n cont i nui ng 

need of  pr ot ect i on or  ser vi ces,  and t hat  accept ance of  her  pl ea 

woul d r esul t  i n a f i ndi ng of  unf i t ness.   I d. ,  ¶¶13,  16.    

¶62 Fur t her ,  t he cour t  advi sed Br enda t hat  t he st andar d at  

t he di sposi t i onal  hear i ng di f f er ed f r om t he st andar d at  t he 

f act - f i ndi ng hear i ng.   I d. ,  ¶14.   I t  expl ai ned t hat  at  t he 

di sposi t i onal  hear i ng,  i t s deci s i on woul d be made based on 

Desmond' s best  i nt er est s,  and t hat  t he cour t  coul d det er mi ne 

t hat  i t  woul d be i n Desmond' s best  i nt er est s t o t er mi nat e her  

par ent al  r i ght s.   I d. ,  ¶¶14- 15.    

¶63 The cour t  i nf or med Br enda t hat  dur i ng t he 

di sposi t i onal  phase of  t he pr oceedi ngs,  t he cour t  coul d di smi ss 
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t he pet i t i on or  t er mi nat e Br enda' s par ent al  r i ght s.   I d. ,  ¶14.   

Br enda acknowl edged t hat  she was awar e of  var i ous al t er nat i ves 

t hat  mi ght  be avai l abl e f or  Desmond' s cust ody,  and t hat  

Desmond' s cur r ent  f ost er  mot her  was consi der ed by t he Count y as 

a pr oposed adopt i ve mot her .   I d. ,  ¶18.    

¶64 Under  t hese ci r cumst ances,  we concl ude t hat  Br enda has 

f ai l ed t o pr esent  a pr i ma f aci e case t hat  her  pl ea was not  

ent er ed knowi ngl y,  vol unt ar i l y ,  and i nt el l i gent l y.   For  t hat  

r eason,  t he c i r cui t  cour t  di d not  er r  by denyi ng Br enda' s mot i on 

t o wi t hdr aw her  no cont est  pl ea.  

¶65 I n sum,  gi ven t hat  a f i ndi ng of  par ent al  unf i t ness 

does not  necessar i l y  r esul t  i n an i nvol unt ar y  t er mi nat i on of  

par ent al  r i ght s,  we det er mi ne t hat  t he c i r cui t  cour t  was not  

obl i gat ed t o i nf or m Br enda t hat  by pl eadi ng no cont est  she was 

wai vi ng her  const i t ut i onal  r i ght  t o par ent .   We addi t i onal l y 

det er mi ne t hat  t he cour t  need not  expl ai n t hat  t he r i ght  t o 

par ent  i s a const i t ut i onal  r i ght .   What  i s  i mpor t ant  i s t hat  t he 

par ent  under st ands t he i mpor t  of  t he r i ght s at  st ake r at her  t han 

t he sour ces f r om whi ch t hey ar e der i ved.             

¶66 We f ur t her  concl ude t hat  t he par ent  must  be i nf or med 

of  t he i ndependent  di sposi t i ons avai l abl e t o t he c i r cui t  cour t .   

That  i s,  t hat  t he cour t  may deci de bet ween di smi ssi ng t he 

pet i t i on and t er mi nat i ng par ent al  r i ght s.    

¶67 Fi nal l y,  we det er mi ne t hat  t he col l oquy i n t hi s  case 

f ul f i l l ed t he r equi r ement s set  f or t h above and t hat  Br enda has 

f ai l ed t o pr esent  a pr i ma f aci e case t hat  her  pl ea was not  
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ent er ed knowi ngl y,  vol unt ar i l y ,  and i nt el l i gent l y.   Accor di ngl y,  

we af f i r m t he cour t  of  appeal s.                 

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.    
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