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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

cause remanded.   

 

¶1 ANN WALSH BRADLEY,  J.   The pet i t i oner s,  Lynn and 

Andr ew Bet hke ( col l ect i vel y,  t he Bet hkes) ,  seek r evi ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s  af f i r mi ng t he 

ci r cui t  cour t ' s  gr ant  of  a decl ar at or y j udgment  t o Aut o- Owner s 

I nsur ance Company. 1  The Bet hkes seek under i nsur ed mot or i st  
                                                 

1 Bet hke v.  Aut o- Owner s I ns.  Co. ,  No.  2010AP3153,  
unpubl i shed sl i p op.  ( Ct .  App.  Nov.  2,  2011) ,  af f i r mi ng t he 
ci r cui t  cour t  f or  Sheboygan Count y,  L.  Edwar d St engel ,  J. ,  
pr esi di ng.  
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cover age ( UI M)  under  a pol i cy i ssued by Owner s as a r esul t  of  an 

aut omobi l e acci dent  caused by an al l egedl y negl i gent  dr i ver  of  a 

r ent al  vehi c l e owned by Avi s Rent - a- Car  ( Avi s) .   The Bet hkes'  

mot her ,  Kat hr yn Bet hke,  suf f er ed f at al  i nj ur i es i n t he acci dent  

and Andr ew was ser i ousl y i nj ur ed.   Avi s,  as a car  r ent al  

company,  was st at ut or i l y  r equi r ed t o pay $50, 000 as a r esul t  of  

t he acci dent .    

¶2 Owner s deni ed t he Bet hkes'  UI M c l ai m and asser t ed t hat  

because Avi s i s a sel f - i nsur er ,  t he r ent al  vehi c l e i s not  an 

" under i nsur ed aut omobi l e"  under  t he t er ms of  t he pol i cy.   I n 

r esponse,  t he Bet hkes ar gue t hat  t he t er m " sel f - i nsur er "  i n t he 

pol i cy i s ambi guous as appl i ed t o t he f act s of  t hi s case and 

must  be const r ued i n f avor  of  cover age.   Mor eover ,  t he Bet hkes 

ar gue t hat  excl udi ng UI M cover age under  t he f act s of  t hi s case 

l eads t o an absur d r esul t .  

 ¶3 We concl ude t hat  as appl i ed,  t he pol i cy t er m " sel f -

i nsur er "  i s  ambi guous because i t  i s  uncl ear  whet her  a r easonabl e 

i nsur ed woul d under st and t hat  a car  r ent al  company whi ch i s 

st at ut or i l y  l i abl e under  Wi s.  St at .  § 344. 51 i s a " sel f - i nsur er "  

under  t he pol i cy.   Consi st ent  wi t h t he canons of  const r uct i on 

and case l aw,  when t he pol i cy l anguage r el at es t o cover age and 

i s ambi guous,  we i nt er pr et  t he pol i cy i n f avor  of  t he i nsur ed t o 

af f or d cover age.   We f ur t her  concl ude t hat  even i f  t he t er m 

                                                                                                                                                             
Al t hough t he cour t  capt i on i ndi cat es t hat  " Aut o- Owner s 

I nsur ance Company"  i s t he name of  t he def endant - r espondent ,  t he 
br i ef s submi t t ed i n t hi s mat t er  i ndi cat e t hat  i t s cor r ect  name 
i s " Owner s I nsur ance Company. "    Thr oughout  t hi s opi ni on,  we 
wi l l  r ef er  t o t he def endant - r espondent  mer el y as " Owner s. "  
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" sel f - i nsur er "  appear s t o be unambi guous,  i nt er pr et i ng i t  t o 

excl ude sel f - i nsur ed r ent al  vehi c l es f r om cover age l eads t o an 

absur d r esul t  her e.     Accor di ngl y,  we r ever se t he cour t  of  

appeal s and r emand t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs.  

I  

 ¶4 The f act s of  t hi s case ar e undi sput ed.    

¶5 On Jul y 19,  2007,  Kat hr yn was oper at i ng a mot or  

vehi c l e i n an east bound di r ect i on on Count y Hi ghway C i n t he 

Town of  Sheboygan Fal l s and Andr ew,  her  son,  was a passenger  i n 

t he vehi c l e.   Fr eder i ck Goddar d,  a r esi dent  of  t he Uni t ed 

Ki ngdom,  was dr i v i ng an Avi s r ent al  vehi c l e i n t he opposi t e 

di r ect i on and cr ossed t he cent er  l i ne,  st r i k i ng Kat hr yn' s 

vehi c l e i n a head- on col l i s i on.   Bot h Kat hr yn and Goddar d di ed 

and Andr ew suf f er ed ser i ous i nj ur i es. 2    

¶6 Goddar d di d not  possess any i nsur ance t hat  pr ovi ded 

cover age f or  t he acci dent .   Avi s,  however ,  pai d t he Bet hkes a 

l i mi t ed amount  because i t  i s  a car  r ent al  company,  whi ch i s 

st at ut or i l y  l i abl e under  Wi s.  St at .  § 344. 51( 1m)  ( 2005- 06) 3 f or  

                                                 
2 Lynn Bet hke was not  i nvol ved i n t he acci dent .   She appear s 

i n t hi s case i ndi v i dual l y and as r epr esent at i ve of  Kat hr yn' s 
est at e.   Andr ew Bet hke and Lynn Bet hke ar e Kat hr yn' s onl y 
chi l dr en and her  sol e sur vi v i ng hei r s.  

3 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es r ef er  
t o t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.   Wi sconsi n 
St at .  § 344. 51( 1m)  st at es t he f ol l owi ng:  

 Financial responsibility for domestic rented or 
leased vehicles. . . .(1m) No l essor  or  r ent al  company 
may f or  compensat i on r ent  or  l ease any mot or  vehi c l e 
unl ess t her e i s f i l ed wi t h t he depar t ment  on a f or m 
pr escr i bed by t he depar t ment  a cer t i f i cat e f or  a good 
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$25, 000 each t o Kat hr yn' s est at e and t o Andr ew.   Accor di ngl y,  

Avi s t ender ed t o t he Bet hkes a payment  of  $50, 000.   

  ¶7 Af t er  r ecei v i ng t he $50, 000 payment  f r om Avi s,  t he 

Bet hkes cl ai med under i nsur ed mot or i st  ( UI M)  benef i t s under  an 

aut omobi l e i nsur ance pol i cy i ssued t o Kat hr yn by Owner s.   The 

decl ar at i on page of  t he pol i cy st at es t hat  Kat hr yn pur chased UI M 

cover age i n excess of  t he st at ut or y mi ni mum t hat  was i n ef f ect  

at  t he t i me. 4  She pur chased cover age i n t he amount  of  $500, 000 

per  per son and $500, 000 per  acci dent .   The decl ar at i on page of  

t he pol i cy descr i bes t he UI M cover age as f ol l ows:  

Under i nsur ed Mot or i st  $500, 000 per son/ $500, 000 
occur r ence 

The Under i nsur ed Mot or i st  l i mi t  i s  subj ect  t o 
al l owabl e of f set s.  

Pl ease r ef er  t o f or m 79326.  

                                                                                                                                                             
and suf f i c i ent  bond or  pol i cy  of  i nsur ance i ssued by 
an i nsur er  aut hor i zed t o do an aut omobi l e l i abi l i t y 
i nsur ance or  sur et y busi ness i n t hi s st at e.  The 
cer t i f i cat e shal l  pr ovi de t hat  t he i nsur er  whi ch 
i ssued i t  wi l l  be l i abl e f or  damages caused by t he 
negl i gent  oper at i on of  t he mot or  vehi c l e i n t he 
amount s set  f or t h i n s.  344. 01( 2) ( d) .  No l essor  or  
r ent al  company compl yi ng wi t h t hi s subsect i on,  and no 
l essor  or  r ent al  company ent er i ng i nt o or  acqui r i ng an 
i nt er est  i n any cont r act  f or  t he r ent al  or  l easi ng of  
a mot or  vehi c l e f or  whi ch any ot her  l essor  or  r ent al  
company has compl i ed wi t h t hi s subsect i on,  i s  l i abl e 
f or  damages caused by t he negl i gent  oper at i on of  t he 
mot or  vehi c l e by anot her  per son.   

  
4 I f  an i ndi v i dual  el ect ed t o buy UI M cover age,  t he mi ni mum 

amount  of  cover age r equi r ed by st at ut e was $50, 000 per  per son 
and $100, 000 per  acci dent .   Wi s.  St at .  § 632. 32( 4m) ( d) .  
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 ¶8 The UI M endor sement  ( For m 79326)  i n t he pol i cy st at es 

t hat  Owner s wi l l  cover  " compensat or y damages [ t he Bet hkes ar e]  

ent i t l ed t o r ecover  f r om t he owner  or  oper at or  of  an 

under i nsur ed aut omobi l e f or  bodi l y i nj ur y. "   The endor sement  

def i nes an " under i nsur ed aut omobi l e"  as:  

an aut omobi l e t o whi ch a bodi l y i nj ur y l i abi l i t y  bond 
or  l i abi l i t y  i nsur ance pol i cy appl i es at  t he t i me of  
t he occur r ence:   

( 1)  i n at  l east  t he mi ni mum amount s r equi r ed by t he 
Fi nanci al  Responsi bi l i t y  Law i n t he st at e wher e your  
aut omobi l e i s nor mal l y gar aged;  and 

( 2)  t he l i mi t s of  l i abi l i t y  pr ovi ded ar e l ess t han t he 
amount  of  compensat or y damages t he i nj ur ed per son i s 
l egal l y ent i t l ed t o r ecover  f or  bodi l y i nj ur y.  

¶9 I mmedi at el y bel ow t hat  def i ni t i on,  t he pol i cy l i s t s 

cer t ai n t ypes of  vehi c l es t hat  do not  f al l  wi t hi n t he def i ni t i on 

of  " under i nsur ed aut omobi l e. "   They ar e l i s t ed as f ol l ows:  

Under i nsur ed aut omobi l e does not  i ncl ude an 
aut omobi l e:  

( 1)  owned or  l eased by,  f ur ni shed t o or  avai l abl e f or  
t he r egul ar  use of  you or  any r el at i ve;  

( 2)  owned or  oper at ed by a sel f - i nsur er  under  any 
aut omobi l e l aw;  

( 3)  owned by any gover nment al  uni t  or  agency;  

( 4)  l ocat ed f or  use as a r esi dence or  pr emi ses;  

( 5)  t hat  i s  desi gned f or  use pr i mar i l y of f  publ i c 
r oads except  whi l e act ual l y on publ i c r oads;  or  

( 6)  t hat  i s  an uni nsur ed aut omobi l e.  .  .  .  

( Emphasi s added. )  
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¶10 Owner s r ej ect ed t he Bet hkes'  c l ai m f or  UI M benef i t s 

because i t  det er mi ned t hat  t he Avi s r ent al  vehi c l e was not  an 

" under i nsur ed aut omobi l e"  as t hat  t er m i s def i ned i n t he pol i cy.   

Pr i or  t o t he acci dent ,  Avi s obt ai ned a Wi sconsi n Saf et y 

Responsi bi l i t y  Sel f - I nsur ance Cer t i f i cat e ( a " cer t i f i cat e of  

sel f - i nsur ance" )  f r om t he Wi sconsi n Depar t ment  of  Tr anspor t at i on 

i n or der  t o be qual i f i ed t o sel f - i nsur e Goddar d' s r ent al  

vehi c l e.   The cer t i f i cat e st at es t hat  Avi s " has qual i f i ed as a 

sel f - i nsur er  under  t he Wi sconsi n ' Mot or  Vehi c l e Saf et y 

Responsi bi l i t y  Act '  chapt er  344 Wi sconsi n St at ut es. "   Owner s 

ar gued t hat  because Avi s sel f - i nsur ed t he r ent al  vehi c l e,  t her e 

was no cover age under  t he pol i cy.    

¶11 When Owner s r ef used t o pr ovi de UI M cover age,  t he 

Bet hkes commenced an act i on al l egi ng a sur vi vor ' s act i on and 

cl ai ms of  wr ongf ul  deat h,  bad f ai t h,  and per sonal  i nj ur i es t o 

Andr ew.   I n i t s answer ,  Owner s deni ed t hat  t he pol i cy pr ovi ded 

any UI M cover age and al l eged a count er cl ai m r equest i ng a 

decl ar at or y j udgment  on t he quest i on of  UI M cover age.     

¶12 Fol l owi ng t he pl eadi ngs,  t he Bet hkes and Owner s each 

f i l ed separ at e mot i ons r equest i ng a decl ar at or y j udgment  

r egar di ng Kat hr yn' s UI M cover age.   The Bet hkes r equest ed i n 

t hei r  mot i on a payment  of  $450, 000 af t er  t he payment  f r om Avi s 

was appl i ed.   Conver sel y,  Owner s asked t he ci r cui t  cour t  t o 

det er mi ne t hat  t her e was no UI M cover age.     

¶13 I n a wr i t t en deci s i on,  t he c i r cui t  cour t  gr ant ed 

Owner s'  mot i on f or  a decl ar at or y j udgment  and deni ed t he 

Bet hkes'  compet i ng mot i on.   The ci r cui t  cour t  det er mi ned t hat  
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Avi s was unambi guousl y a " sel f - i nsur er . "   Ther ef or e,  because t he 

Avi s vehi c l e di d not  f al l  wi t hi n t he pol i cy  def i ni t i on of  

" under i nsur ed aut omobi l e, "  t he c i r cui t  cour t  concl uded t hat  t he 

pol i cy pr ovi ded no UI M cover age.  

¶14 The Bet hkes appeal ed,  ar gui ng t hat  t he t er m " sel f -

i nsur er "  was ambi guous because i t  i s  uncl ear  whet her  a 

st at ut or i l y  l i abl e car  r ent al  company i s consi der ed a sel f -

i nsur er  under  t he pol i cy.   The cour t  of  appeal s r ej ect ed t he 

Bet hkes'  ambi gui t y ar gument  and i nst ead adopt ed Owner s'  ar gument  

t hat  t he pol i cy  " excl udes a sel f - i nsur ed vehi c l e def i ned under  

any aut omobi l e l aw. " 5   

                                                 
5 The cour t  of  appeal s di d not  di r ect l y i dent i f y whi ch l aw 

i t  meant .   However ,  ear l i er  i n t he opi ni on,  t he cour t  of  appeal s  
c i t ed Wi s.  St at .  § 344. 16,  whi ch gover ns who may be qual i f i ed as 
sel f - i nsur er s.    Wi sconsi n St at .  § 344. 16 st at es t he f ol l owi ng:  

Requirements as to self-insurers. (1) Any per son i n 
whose name mor e t han 25 mot or  vehi c l es ar e r egi st er ed 
may qual i f y as a sel f - i nsur er  by obt ai ni ng a 
cer t i f i cat e of  sel f - i nsur ance i ssued by t he secr et ar y 
as pr ovi ded i n sub.  ( 2) .   
 
(2) The secr et ar y may,  upon t he appl i cat i on of  such a 
per son,  i ssue a cer t i f i cat e of  sel f - i nsur ance when 
sat i sf i ed t hat  such per son i s possessed and wi l l  
cont i nue t o be possessed of  abi l i t y  t o pay j udgment s 
obt ai ned agai nst  such per son.   
 
(3) Upon not  l ess t han 5 days'  not i ce and a hear i ng 
pur suant  t o such not i ce,  t he secr et ar y may upon 
r easonabl e gr ounds cancel  a cer t i f i cat e of  sel f -
i nsur ance.  Fai l ur e t o pay any j udgment  wi t hi n 30 days 
af t er  such j udgment  has become f i nal  const i t ut es a 
r easonabl e gr ound f or  cancel l at i on of  a cer t i f i cat e of  
sel f - i nsur ance.  
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I I  

¶15 I n t hi s case,  we ar e cal l ed upon t o r evi ew t he ci r cui t  

cour t ' s  deci s i on t o gr ant  a decl ar at or y j udgment  t o Owner s.   The 

gr ant  or  deni al  of  a decl ar at or y j udgment  i s addr essed t o t he 

c i r cui t  cour t ' s  di scr et i on.   Ol son v.  Far r ar ,  2012 WI  3,  ¶24,  

338 Wi s.  2d 215,  809 N. W. 2d 1.    

¶16 Our  t ask i s t o det er mi ne whet her  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on when i t  concl uded t hat  

under  t he f act s of  t hi s case t he t er ms of  t he pol i cy 

unambi guousl y excl uded UI M cover age.   Hul l  v.  St at e Far m Mut .  

Aut o.  I ns.  Co. ,  222 Wi s.  2d 627,  ¶11,  586 N. W. 2d 863 ( 1998) .   A 

c i r cui t  cour t  er r oneousl y exer ci ses i t s di scr et i on i f  i t  makes 

an er r or  of  l aw or  negl ect s t o base i t s deci s i on upon t he f act s 

of  t he r ecor d.   Ash Par k,  LLC v.  Al exander  & Bi shop,  Lt d. ,  2010 

WI  44,  ¶32,  324 Wi s.  2d 703,  783 N. W. 2d 294.  

¶17 An i nt er pr et at i on of  an i nsur ance pol i cy pr esent s a 

quest i on of  l aw t hat  we r evi ew i ndependent  of  t he det er mi nat i ons 

r ender ed by t he c i r cui t  cour t  and cour t  of  appeal s.   Fol kman v.  

Quamme,  2003 WI  116,  ¶12,  264 Wi s.  2d 617,  665 N. W. 2d 857.  

I I I  

¶18 The Bet hkes ar gue t hat  t he t er m " sel f - i nsur er "  i n t he 

pol i cy i s ambi guous as appl i ed t o t he f act s of  t hi s case because 

i t  i s  uncl ear  whet her  a r easonabl e i nsur ed woul d under st and t hat  

a car  r ent al  company whi ch i s st at ut or i l y  l i abl e under  Wi s.  
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St at .  § 344. 51 i s a " sel f - i nsur er "  under  t he pol i cy. 6  Mor eover ,  

t he Bet hkes ar gue t hat  i nt er pr et i ng t he pol i cy t o excl ude UI M 

cover age under  t he f act s of  t hi s  case l eads t o an absur d r esul t .   

To eval uat e t he Bet hkes'  ar gument s,  we begi n by consi der i ng bot h 

t he t ype of  cover age t hat  Kat hr yn bought  when she pur chased t he 

i nsur ance pol i cy and t he r ul es of  const r uct i on est abl i shed by 

our  pr ecedent  t hat  ar e t o gui de an ambi gui t y anal ysi s.    

¶19 Kat hr yn el ect ed t o pur chase a UI M endor sement  wi t h her  

i nsur ance pol i cy.   UI M cover age pr ovi des addi t i onal  cover age t o 

i nsur ed aut omobi l e acci dent  v i ct i ms when a l i abl e par t y has 

i nadequat e means of  payment .   24 Er i c Mi l l s  Hol mes,  Appl eman on 

I nsur ance 2d § 147. 1 ( 2004) .   As t hi s cour t  has r epeat edl y 

st at ed,  " under i nsur ed mot or i st  cover age pr ovi des a 

pr edet er mi ned,  f i xed l evel  of  cover age. "   Teschendor f  v.  St at e 

Far m I ns.  Cos. ,  2006 WI  89,  ¶42,  293 Wi s.  2d 123,  717 N. W. 2d 258 

( c i t i ng Wel i n v.  Amer i can Fami l y Mut .  I ns.  Co. ,  2006 WI  81,  292 

Wi s.  2d 73,  ¶¶46,  49- 53,  717 N. W. 2d 690) .   I t  put s t he i nsur eds 

i n t he same posi t i on t hey woul d have occupi ed had t he l i abl e 

par t y ' s i nsur ance l i mi t s been t he same as t he under i nsur ed 

mot or i st  l i mi t s pur chased by t he i nsur eds.   St at e Far m Mut .  I ns.  

Co.  v.  Gi l l et t e,  2002 WI  31,  ¶44,  251 Wi s.  2d 561,  641 N. W. 2d 

                                                 
6 I n addi t i on t o t hei r  ar gument  t hat  t he t er m " sel f - i nsur er "  

i s  ambi guous,  t he Bet hkes ar gue t hat  t he sel f - i nsur ed pr ovi s i on 
oper at es as an i mper mi ssi bl e r educi ng cl ause under  Wel i n v.  
Amer i can Fami l y Mut .  I ns.  Co. ,  2006 WI  81,  292 Wi s.  2d 73,  717 
N. W. 2d 690 and t hat  t he sel f - i nsur ed pr ovi s i on i s cont r ar y t o 
publ i c pol i cy.   Because we det er mi ne t hat  t he t er m " sel f -
i nsur er "  i s  ambi guous when appl i ed t o t he f act s  of  t hi s case,  we 
need not  r each t he Bet hkes'  ot her  ar gument s.    
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662 ( c i t at i on omi t t ed) .   UI M cover age seeks t o " compensat e t he 

v i ct i m of  an under i nsur ed mot or i st ' s  negl i gence wher e t he t hi r d 

par t y ' s l i abi l i t y  l i mi t s ar e not  adequat e t o f ul l y  compensat e 

t he v i ct i m f or  hi s or  her  i nj ur i es. "   I d. ,  ¶45.  ( c i t at i on 

omi t t ed) .    

¶20 Havi ng exami ned t he t ype of  i nsur ance t hat  Kat hr yn 

pur chased,  we consi der  next  t he r ul es of  const r uct i on 

est abl i shed by our  pr ecedent  t o gui de an ambi gui t y anal ysi s.   I f  

t he pol i cy l anguage i s unambi guous,  we i nt er pr et  t he pol i cy 

l anguage t o accor d wi t h t he pl ai n meani ng of  i t s  pr ovi s i ons.   

Acui t y v.  Bagadi a,  2008 WI  62,  ¶13,  310 Wi s.  2d 197,  750 N. W. 2d 

817.   We must  gi ve t he wor ds used i n t he pol i cy t hei r  common and 

or di nar y meani ng,  whi ch i s " what  t he r easonabl e per son i n t he 

posi t i on of  t he i nsur ed woul d have under st ood t he wor ds t o 

mean. "   Ar nol d P.  Ander son,  Wi sconsi n I nsur ance Law § 1. 1( C)  

( 4t h ed.  1998)  ( c i t at i ons omi t t ed) ;  see al so St at e Far m Mut .  

Aut o.  I ns.  Co.  v.  Langr i dge,  2004 WI  113,  ¶14,  275 Wi s.  2d 35,  

683 N. W. 2d 75.    

¶21  Ambi gui t y may exi st  i n t he l anguage of  an i nsur ance 

pol i cy ei t her  on i t s f ace or  as appl i ed t o t he ext r i nsi c f act s  

t o whi ch i t  r ef er s. 7  Washi ngt on v.  Washi ngt on,  2000 WI  47,  ¶18,  

234 Wi s.  2d 689,  611 N. W. 2d 261;  see al so Fr oedt er t  Memor i al  

Lut her an Hosp. ,  I nc.  v.  Nat i onal  St at es I ns.  Co. ,  2009 WI  33,  

                                                 
7 Owner s concedes i n i t s r esponse t o an ami cus br i ef  

submi t t ed by t he Wi sconsi n Associ at i on f or  Just i ce t hat  
" st at ut es and pol i cy pr ovi s i ons coul d pot ent i al l y  be ambi guous 
gi ven a cer t ai n set  of  c i r cumst ances, "  but  deni es t hat  t he sel f -
i nsur ed pr ovi s i on i s ambi guous when appl i ed t o t hese f act s.  
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¶34,  317 Wi s.  2d 54,  765 N. W. 2d 251 ( " t he l anguage of  a[ n 

i nsur ance]  pol i cy may not  be ent i r el y c l ear  as appl i ed t o a 

gi ven set  of  f act s" ) .   Wor ds i n a pol i cy t hat  ar e c l ear  i n most  

cont ext s may become ambi guous when appl i ed t o speci f i c  f act s  

because " wor ds cannot  ant i c i pat e ever y possi bl e f act  s i t uat i on. "   

Teschendor f ,  293 Wi s.  2d 123,  ¶20 ( descr i bi ng st at ut or y 

ambi gui t y) .    

¶22 We i nt er pr et  undef i ned wor ds and phr ases of  an 

i nsur ance pol i cy  as t hey woul d be under st ood by a r easonabl e 

i nsur ed.   Acui t y,  310 Wi s.  2d 197,  ¶13.   I f  t he undef i ned 

l anguage i s ambi guous,  we wi l l  const r ue i t  i n f avor  of  t he 

i nsur ed t o af f or d cover age.   I d. ;  Fol kman,  264 Wi s.  2d 617,  ¶13.    

 ¶23 Wi t h t he above expl anat i ons i n mi nd,  we t ur n now t o 

eval uat e t he Bet hkes'  ar gument s.   The Bet hkes cont end t hat  t he 

t er m " sel f - i nsur er "  i n Kat hr yn' s UI M cover age i s ambi guous 

because i t  i s  uncl ear  what  const i t ut es a " sel f - i nsur er "  under  

t he pol i cy.   The Bet hkes f ur t her  ar gue t hat  a r easonabl e i nsur ed 

woul d not  under st and t hat  a st at ut or i l y  l i abl e car  r ent al  

company i s a " sel f - i nsur er "  under  t he pol i cy.    

¶24 The t er m " sel f - i nsur ance"  of t en gi ves r i se t o 

i nt er pr et at i on i ssues.   As one popul ar  t r eat i se on i nsur ance l aw 



No.  2010AP3153   

 

12 
 

put s i t ,  " [ t ] he t er m ' sel f - i nsur ance'  i s  somewhat  ambi guous. " 8  

1A Lee R.  Russ & Thomas F.  Segal l a,  Couch on I nsur ance § 10: 1 

( 3d ed.  2011) .   I t  expl ai ns t hat  t he t er m i s one " of  col l oqui al  

cur r ency r at her  t han of  pr eci se l egal  meani ng. "   I d.   We 

t her ef or e exami ne next  what  t he t er m " sel f - i nsur er "  means i n 

t hi s pol i cy.  

 ¶25 Somet i mes a st at ut or y def i ni t i on of  a t er m pr ovi des 

t he meani ng of  t he use of  t hat  t er m i n a pol i cy.   Thus,  we l ook 

t o t he st at ut es gover ni ng aut omobi l e i nsur ance cover age.   

However ,  t he t er m " sel f - i nsur er "  i s  not  def i ned i n Wi sconsi n' s  

st at ut es.     

¶26 I n exami ni ng t he pol i cy,  t he t er m " sel f - i nsur er "  i s  

l i kewi se undef i ned t her e.   An exami nat i on of  t he decl ar at i ons 

page of  t he pol i cy t hat  pr ovi des t he i nsur ed $500, 000 of  UI M 

cover age sheds no l i ght  on our  quest .   Al t hough t he pol i cy i n 

t ot al  makes f our  r ef er ences t o a " sel f - i nsur er , "  none of  t hose 

r ef er ences def i nes t he t er m.    

¶27 The onl y qual i f y i ng phr ase i n t he pol i cy t hat  ar guabl y 

l ends any assi st ance i n def i ni ng t he t er m " sel f - i nsur er "  i s  t he 

phr ase t hat  appear s t o di r ect  t he r eader  t o sear ch f or  sel f -

                                                 
8 Br oadl y st at ed,  a sel f - i nsur er  gener al l y el ect s  t o t ake on 

t he r i sk of  payi ng cl ai ms by i t sel f  r at her  t han pur chasi ng a 
separ at e pol i cy f r om an i nsur ance company.   Rober t  E.  Keet on & 
Al an I .  Wi di ss,  I nsur ance Law:  A Gui de t o Fundament al  
Pr i nci pl es,  Legal  Doct r i nes and Commer ci al  Pr act i ces 13 ( 1988) .   
An ent i t y of  suf f i c i ent  s i ze such as a cor por at i on or  
gover nment al  agency mi ght  el ect  t o handl e t he r i sk of  becomi ng 
l i abl e t o an i nj ur ed par t y by set t i ng asi de asset s.   I d.   The 
ent i t y t hen uses i t s own asset s t o pay cl ai ms.   I d.    
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i nsur er s " under  any aut omobi l e l aw. "   The t er m " l aw"  i n " any 

aut omobi l e l aw"  ar guabl y di r ect s t he r eader  t o l aws r el at ed t o 

aut omobi l es t hat  gover n a " sel f - i nsur er . "   However ,  even 

assumi ng t hat  t he phr ase " under  any aut omobi l e l aw"  modi f i es t he 

t er m " sel f - i nsur er , "  i t  i s  uncl ear  whet her  a car  r ent al  company 

t hat  i s st at ut or i l y  l i abl e under  Wi s.  St at .  § 344. 51 i s a " sel f -

i nsur er "  under  t he pol i cy.    

¶28 We i dent i f y t wo st at ut es t hat  pot ent i al l y  i nf or m what  

a " sel f - i nsur er "  under  any " aut omobi l e l aw"  means,  Wi s.  St at .  

§§ 344. 51 and 344. 16.   Bot h of  t hose st at ut es ar e par t  of  

Wi sconsi n' s f i nanci al  r esponsi bi l i t y  l aw. 9  We t ur n t o exami ne 

whet her  t hey pr ovi de any assi st ance i n our  sear ch f or  a 

def i ni t i on of  a " sel f - i nsur er . "   

 ¶29 Avi s i s a l i abl e par t y t o t hi s acci dent  not  because i t  

i s  sel f - i nsur ed,  but  because i t  i s  a car  r ent al  company.   Avi s  

i s st at ut or i l y  l i abl e under  Wi s.  St at .  § 344. 51( 1m)  f or  damages 

caused by t he negl i gent  oper at i on of  i t s  r ent ed mot or  vehi c l e by 

anot her  per son.   Wi sconsi n St at .  § 344. 51( 1m)  r equi r es Avi s t o 

f i l e wi t h t he Depar t ment  of  Tr anspor t at i on " a cer t i f i cat e f or  a 

good and suf f i c i ent  bond or  pol i cy of  i nsur ance. " 10  The 

cer t i f i cat e must  pr ovi de t hat  Avi s '  i nsur er  wi l l  be l i abl e f or  

cer t ai n mi ni mal  amount s t hat  ar i se f r om acci dent s caused by t he 

                                                 
9 The f i nanci al  r esponsi bi l i t y  l aw i s codi f i ed at  Chapt er  

344 of  t he Wi sconsi n st at ut es.  

10 Al t hough t he st at ut e r ef er s t o a " pol i cy of  i nsur ance, "  a 
cer t i f i cat e of  sel f - i nsur ance i s suf f i c i ent  t o meet  t he 
i nsur ance r equi r ement  of  Wi s.  St at .  § 344. 51.   Boat r i ght  v.  
Spi ewak,  214 Wi s.  2d 507,  515,  570 N. W. 2d 897 ( Ct .  App.  1997) .  
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negl i gent  oper at i on of  a r ent ed mot or  vehi c l e by anot her  per son.   

I d.   The mi ni mum amount  of  i nsur ance cover age t hat  Avi s must  

mai nt ai n under  Wi s.  St at .  § 344. 51( 1m)  i s $25, 000 per  per son and 

$50, 000 per  occur r ence. 11  Wi s.  St at .  § 344. 01( 2) ( d) .    

¶30 Wi sconsi n St at .  § 344. 51( 1m)  f ur t her  pr ovi des t hat  i f  

a car  r ent al  company compl i es wi t h t he i nsur ance r equi r ement  i n 

t he st at ut e,  i t  i s  not  l i abl e beyond t he i nsur ance l i abi l i t y  

l i mi t s f or  damages caused by t he negl i gent  oper at i on of  a r ent ed 

mot or  vehi c l e by anot her  per son.   Even i f  a car  r ent al  company 

f ai l s t o compl y wi t h t he i nsur ance r equi r ement ,  t he st at ut e 

makes i t  di r ect l y l i abl e f or  onl y $25, 000 per  per son and $50, 000 

per  acci dent .   Wi s.  St at .  §§ 344. 51( 2) ;  344. 01( 2) ( d) .   Al t hough 

Wi s.  St at .  § 344. 51 makes a car  r ent al  company l i abl e f or  

damages caused by t he negl i gent  oper at i on of  i t s  r ent ed mot or  

vehi c l e by anot her  per son,  i t  al so expr essl y l i mi t s i t s exposur e 

f or  t hat  l i abi l i t y .   

¶31 The l egi s l at ur e' s pur pose i n enact i ng Wi s.  St at .  

§ 344. 51 i s t her ef or e expr essed i n t he oper at i on of  t he st at ut e.   

Wi sconsi n St at .  § 344. 51 r epr esent s a t r ade- of f  f or  car  r ent al  

compani es.   On one hand,  t he st at ut e r equi r es a mi ni mal  payment  

t o acci dent  v i ct i ms f or  damages caused by t he negl i gent  

                                                 
11 Nei t her  Wi s.  St at .  § 344. 51 nor  Wi s.  St at .  § 344. 01( 2) ( d)  

pr ohi bi t  car  r ent al  compani es f r om acqui r i ng l i abi l i t y  i nsur ance 
beyond t he mi ni mum amount s and pr ovi di ng addi t i onal  compensat i on 
t o i nj ur ed acci dent  v i ct i ms.   However ,  as t he cour t  of  appeal s 
has not ed,  t her e i s l i t t l e i ncent i ve i n t he st at ut or y scheme f or  
any car  r ent al  company t o i nsur e f or  mor e t han t he mi ni mum 
amount .   See Boat r i ght ,  214 Wi s.  2d 507,  519- 20.  
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oper at i on of  a r ent ed mot or  vehi c l e by anot her  per son.   On t he 

ot her  hand,  Wi s.  St at .  § 344. 51 shi el ds car  r ent al  compani es 

f r om l i abi l i t y  f or  t hose damages above t he mi ni mal  st at ut or y 

r equi r ement s.   Because i t  i s  subj ect  t o Wi s.  St at .  § 344. 51,  

Avi s was st at ut or i l y  l i abl e i n t he amount  of  $50, 000 t o t he 

Bet hkes r egar dl ess of  whet her  i t  was i nsur ed or  sel f - i nsur ed.  

¶32 Her e,  Avi s possessed a cer t i f i cat e of  sel f - i nsur ance 

under  Wi s.  St at .  § 344. 16.   That  st at ut e al l ows " any per son i n 

whose name mor e t han 25 mot or  vehi c l es ar e r egi st er ed"  t o 

qual i f y as a sel f - i nsur er  by obt ai ni ng a cer t i f i cat e of  sel f -

i nsur ance.   Wi s.  St at .  § 344. 16( 1) .   The Depar t ment  of  

Tr anspor t at i on i s char ged wi t h t he r esponsi bi l i t y  t o det er mi ne 

who i s qual i f i ed t o sel f - i nsur e t hei r  vehi c l es and t o i ssue 

cer t i f i cat es of  sel f - i nsur ance.   Wi s.  St at .  § 344. 16( 2) .    

¶33 Wi sconsi n St at .  § 344. 16( 2)  pr ovi des t hat  t he 

Depar t ment  of  Tr anspor t at i on may qual i f y an i ndi v i dual  t o sel f -

i nsur e t hei r  vehi c l es onl y when i t  i s  " sat i sf i ed t hat  such 

per son i s possessed and wi l l  cont i nue t o be possessed of  abi l i t y  

t o pay j udgment s obt ai ned agai nst  such per son. "   Pur suant  t o 

Depar t ment  of  Tr anspor t at i on r egul at i ons,  an appl i cant  i s 

consi der ed t o be " possessed of  t he abi l i t y  t o pay j udgment s"  

under  Wi s.  St at .  § 344. 16( 2)  i f  t he appl i cant  has abundant  

f i nanci al  r esour ces at  t hei r  di sposal :  

. . . t he [ appl i cant  must  have]  unencumber ed asset s of  at  
l east  $60, 000 t i mes t he squar e r oot  of  t he t ot al  
number  of  mot or  vehi c l es owned by t he [ appl i cant ]  and 
oper at ed on Wi sconsi n hi ghways,  [ must  be]  payi ng 
cr edi t or s as t he [ appl i cant ' s]  debt s become due,  and 
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[ must ]  not  have any j udgment ,  f i ne or  f or f ei t ur e t hat  
has r emai ned unpai d mor e t han 30 days.   

Wi s.  Admi n.  Code § Tr ans 100. 16( 4) ( c)  ( Oct . ,  2005) . 12    

 ¶34 Evi dence of  t he abi l i t y  t o pay j udgment s must  be 

pr ovi ded i n t he f or m of  audi t ed f i nanci al  st at ement s or  on a 

Uni t ed St at es secur i t i es and exchange commi ssi on f or m 10K 

f i l i ng.   I d.  at  § Tr ans 100. 16( 4) ( c) .   Appl i cant s may obt ai n a 

cer t i f i cat e of  sel f - i nsur ance i f  t hey have f i nanci al  r esour ces 

suf f i c i ent  t o pr ove t o t he Depar t ment  of  Tr anspor t at i on t hat  

t hey can pay j udgment s.   Wi s.  St at .  § 344. 16( 1) .   Because sel f -

i nsur ance cer t i f i cat es must  be r enewed ever y year ,  appl i cant s 

must  annual l y submi t  a new appl i cat i on and f i nanci al  st at ement .   

Wi s.  Admi n.  Code § Tr ans 100. 16( 3) .  

 ¶35 By enact i ng Wi s.  St at .  § 344. 16 and char gi ng t he 

Depar t ment  of  Tr anspor t at i on wi t h t he r esponsi bi l i t y  t o 

det er mi ne t hat  appl i cant s f or  a cer t i f i cat e of  sel f - i nsur ance 

ar e f i nanci al l y capabl e of  payi ng j udgment s,  t he l egi s l at ur e 

sought  t o ensur e t hat  sel f - i nsur er s can f ul l y sat i sf y j udgment s 

agai nst  t hem by i nj ur ed acci dent  v i ct i ms.   The f i nanci al  

r equi r ement s i mposed by t he Depar t ment  of  Tr anspor t at i on gi ve 

ef f ect  t o t hat  pur pose by ensur i ng t hat  anyone who chooses t o 

sel f - i nsur e has a s i gni f i cant  amount  of  f i nanci al  r esour ces 

avai l abl e t o pay j udgment s t o acci dent  v i ct i ms.  

                                                 
12 Al l  r egul at i ons c i t ed i n t hi s opi ni on ar e t he r egul at i ons 

t hat  wer e i n ef f ect  at  t he t i me Avi s possessed t he cer t i f i cat e 
of  sel f - i nsur ance at  i ssue i n t hi s case,  unl ess ot her wi se 
i ndi cat ed.  
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 ¶36 The Depar t ment  of  Tr anspor t at i on' s admi ni st r at i on of  

Wi s.  St at .  §§ 344. 16 f ur t her  i ndi cat es t hat  t he st at ut e' s 

pur pose i s t o ensur e t hat  sel f - i nsur er s can f ul l y sat i sf y 

j udgment s.   Depar t ment  of  Tr anspor t at i on r egul at i ons r equi r e a 

sel f - i nsur er  under  Wi s.  St at .  § 344. 16 t o use a speci f i c  

appl i cat i on f or m when seeki ng appr oval  t o sel f - i nsur e vehi c l es.   

The r egul at i ons i dent i f y t hat  f or m as f or m " MV3069. "   Wi s.  

Admi n.  Code § Tr ans 100. 16( 1)  ( Oct . ,  2005) .   The i nst r uct i ons on 

f or m MV3069 st at e t hat  i t  i s  " speci f i cal l y not  val i d f or  t he 

r equi r ement s of  s. 344. 51 and s. 344. 52 Wi s.  St at s. " 13  The 

Depar t ment  of  Tr anspor t at i on t r eat s car  r ent al  compani es whose 

l i abi l i t y  i s  l i mi t ed under  Wi s.  St at .  § 344. 51 di f f er ent l y t han 

sel f - i nsur er s whose l i abi l i t y  i s  not  l i mi t ed by t he st at ut e.  

 ¶37 By enact i ng bot h Wi s.  St at .  §§ 344. 16 and 344. 51,  t he 

l egi s l at ur e has set  f or t h t wo s t at ut es whose pur poses col l i de.   

A sel f - i nsur ed car  r ent al  company cannot  at  t he same t i me enj oy 

l i mi t ed l i abi l i t y  and be expect ed t o f ul l y  sat i sf y j udgment s.   

Ther e i s a di sconnect  because one st at ut e makes Avi s st at ut or i l y  

l i abl e f or  a mi ni mal  amount  of  $25, 000 per  per son and $50, 000 

per  acci dent  whi l e t he ot her  st at ut e seeks t o ensur e t hat  Avi s 

has t he f i nanci al  r esour ces t o f ul l y  sat i sf y j udgment s agai nst  

i t .   The pur poses of  t he st at ut es do not  add up when t hey ar e 

combi ned i n a sel f - i nsur ed car  r ent al  company l i ke Avi s.  

                                                 
13 Al t hough f or m MV3069 i s not  i n t he r ecor d,  we t ake 

j udi c i al  not i ce of  t he f or m because i t  i s  an easi l y accessi bl e 
f or m aut hor ed by a st at e agency.   See Wi s.  St at .  § 902. 01;  
Wi sconsi n Med.  Soc' y v.  Mor gan,  2010 WI  94,  ¶18 n. 7,  328 Wi s.  2d 
469,  787 N. W. 2d 22.  
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 ¶38 The di sconnect  bet ween t he t wo st at ut es i s f ur t her  

i l l ust r at ed by t he c i r cumst ances gi v i ng r i se t o Avi s '  l i abi l i t y  

under  Wi s.  St at .  § 344. 51( 1m) .   Avi s i s st at ut or i l y  l i abl e f or  a 

mi ni mal  amount  i n or der  t o pay damages caused by t he negl i gent  

oper at i on of  a r ent ed mot or  vehi c l e by anot her  per son.   Wi s.  

St at .  § 344. 51( 1m) .   However ,  Avi s woul d be expect ed t o f ul l y 

pay a j udgment  i f  Avi s '  negl i gence caused t he damages.  

 ¶39 I t  i s  uncl ear  whet her  a r easonabl e i nsur ed woul d 

under st and t hat  a car  r ent al  company whose l i abi l i t y  i s  l i mi t ed 

by Wi s.  St at .  § 344. 51 i s a " sel f - i nsur er "  under  t he pol i cy.   

The gener al i zed r equi r ement s t o obt ai n a cer t i f i cat e of  sel f -

i nsur ance ar e qui t e di f f er ent  f r om t he pr ot ect i on of  

under i nsur ed mot or i st  cover age.   Wi sconsi n St at .  § 344. 51 pl aces 

l i abi l i t y  on t he shoul der s of  a car  r ent al  company r egar dl ess of  

whet her  i t  i s  sel f - i nsur ed.      

 ¶40 A r easonabl e i nsur ed woul d under st and t hei r  UI M 

cover age gener al l y pr ovi des addi t i onal  cover age t o i nsur ed 

aut omobi l e acci dent  v i ct i ms when a l i abl e par t y  has i nadequat e 

means of  payment .   24 Er i c Mi l l s  Hol mes,  Appl eman on I nsur ance 

2d § 147. 1 ( 2004) .   Her e,  Avi s made an i nadequat e payment  yet  

Owner s f ai l ed t o pr ovi de addi t i onal  cover age.      

 ¶41 A r easonabl e i nsur ed woul d under st and t hei r  UI M 

cover age shoul d pr ovi de " a pr edet er mi ned,  f i xed l evel  of  

cover age"  when al l  sour ces of  payment  have been combi ned.   See 

Teschendor f ,  293 Wi s.  2d 123,  ¶42 ( c i t i ng Wel i n,  292 Wi s.  2d 73,  

¶¶46,  49- 53) .   When al l  sour ces of  payment  ar e combi ned,  t he 

Bet hkes have not  r ecei ved t he pr edet er mi ned,  f i xed l evel  of  
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cover age t hat  Kat hr yn pur chased,  whi ch i s $500, 000.   Avi s i s t he 

onl y sour ce of  payment  and i t  i s  st at ut or i l y  l i abl e f or  onl y 

$50, 000.  

 ¶42 A r easonabl e i nsur ed woul d expect  t hat  t he UI M 

i nsur ance she pur chased woul d put  her  i n t he same posi t i on she 

woul d have occupi ed had t he l i abl e par t y ' s i nsur ance l i mi t s been 

t he same as t he under i nsur ed mot or i st  l i mi t s pur chased by her .   

Gi l l et t e,  251 Wi s.  2d 561,  ¶44.   Her e,  Avi s '  payment  does not  

put  t he Bet hkes i n t hat  same posi t i on.   The l i abi l i t y  l i mi t s 

wer e onl y $50, 000 even t hough Kat hr yn pur chased $500, 000 of  UI M 

cover age.     

 ¶43 A r easonabl e i nsur ed woul d expect  UI M cover age when 

" t he t hi r d par t y' s l i abi l i t y  l i mi t s ar e not  adequat e t o f ul l y  

compensat e t he v i ct i m f or  hi s or  her  i nj ur i es. "   I d. ,  ¶45.   

Her e,  Avi s has st at ut or y l i abi l i t y  l i mi t s t hat  ar e i nadequat e t o 

compensat e t he Bet hkes f or  t hei r  i nj ur i es yet  Owner s has 

pr ovi ded no addi t i onal  cover age.     

 ¶44 UI M cover age i s meant  t o pr ovi de cover age up t o t he 

pol i cy l i mi t  wher e t hose who ar e l i abl e cannot  f ul l y  compensat e 

t he i nsur ed.   A car  r ent al  company t hat  i s st at ut or i l y  l i abl e i s  

not  meant  t o pr ovi de compensat i on t o i nj ur ed acci dent  v i ct i ms 

beyond a mi ni mal  amount .   I n l i ght  of  t hose pur poses,  a 

r easonabl e i nsur ed woul d expect  t hei r  UI M cover age t o f i l l  i n 

t he gap bet ween t he st at ut or y l i abi l i t y  of  a car  r ent al  company 

and t hei r  cover age l i mi t  absent  a c l ear  exc l usi on l i mi t i ng 

cover age.   For  t he r easons we di scuss above,  t he excl usi on on 

whi ch Owner s r el i es i s uncl ear .   Ther ef or e,  because i t  i s  



No.  2010AP3153   

 

20 
 

uncl ear  whet her  a r easonabl e i nsur ed woul d under st and t hat  a car  

r ent al  company who i s st at ut or i l y  l i abl e under  Wi s.  St at .  

§ 344. 51 i s a " sel f - i nsur er , "  we concl ude t hat  t he t er m " sel f -

i nsur er "  i s  ambi guous under  t hese f act s.   

 ¶45 Even i f  we concl uded t hat  t he pol i cy appear ed t o 

c l ear l y and unambi guousl y excl ude t he Avi s r ent al  vehi c l e f r om 

cover age,  we woul d st i l l  be unabl e t o i nt er pr et  i t  t o excl ude 

UI M cover age under  t hese f act s because such a const r uct i on l eads 

t o an absur d r esul t .   I t s appl i cat i on t o t hese uni que f act s 

s i mpl y makes no sense.   

 ¶46 Kat hr yn t ook ever y r easonabl e act i on t hat  coul d be 

expect ed of  her  t o pr ot ect  her sel f  under  t hese f act s.   She 

el ect ed t o pur chase $500, 000 i n UI M cover age when she coul d have 

chosen not  t o buy any.   However ,  i f  t he t er m " sel f - i nsur er "  i s  

i nt er pr et ed t o encompass t he Avi s r ent al  vehi c l e,  i t  woul d not  

mat t er  whet her  Kat hr yn bought  $1, 000, 000 or  even $5, 000, 000 i n 

cover age.   Her  pr udent  pl anni ng agai nst  a cat ast r ophi c l oss l i ke 

t he one suf f er ed by t he Bet hkes woul d be nul l i f i ed.    

 ¶47 The absur di t y t hat  r esul t s f r om i ncl udi ng Avi s as a 

" sel f - i nsur er "  her e i s i l l ust r at ed by Owner s'  st at ement s 

r egar di ng why t he pol i cy  excl udes a " sel f - i nsur er "  i n t he f i r st  

pl ace.   At  or al  ar gument  Owner s agr eed t hat  t he mai n pur pose of  

excl udi ng a " sel f - i nsur er "  i s  because " t he sel f - i nsur er  ent i t y  

has been cer t i f i ed as havi ng pl ent y of  r esour ces. "   Sel f -

i nsur er s ar e not  cover ed because Owner s expect s t hat  t he Bet hkes 

wi l l  col l ect  a j udgment  f r om a sel f - i nsur er  t hat  f ul l y  addr esses 

t hei r  damages.   Gener al l y t hat  makes sense when appl i ed t o an 
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ent i t y t hat  possesses a sel f - i nsur ance cer t i f i cat e under  Wi s.  

St at .  § 344. 16 because t he st at ut e ensur es t hat  i t  has t he 

f i nanci al  capaci t y t o pay j udgment s.  

 ¶48 However ,  t hat  pur pose makes no sense when appl i ed t o 

t he Avi s r ent al  vehi c l e.   Wi sconsi n St at .  § 344. 51( 1m)  expr essl y  

l i mi t s t he l i abi l i t y  of  r ent al  car  compani es whet her  or  not  t hey 

ar e sel f - i nsur ed.   Owner s cannot  r easonabl y expect  t he Bet hkes 

t o col l ect  a j udgment  t hat  f ul l y  addr esses t hei r  damages f r om a 

company whose l i abi l i t y  i s  l i mi t ed t o a mi ni mal  amount  by 

st at ut e.   The uni que ci r cumst ances of  t hi s case pr oduce a r esul t  

t hat  i s  at  odds wi t h t he pur pose f or  excl udi ng a " sel f - i nsur er . "  

 ¶49 The absur d r esul t  t hat  occur s when t he t er m " sel f -

i nsur ed"  i s appl i ed t o t he Avi s r ent al  vehi c l e i s f ur t her  

i l l ust r at ed by Mur r ay v.  Amer i can Fami l y Mut .  I ns.  Co. ,  429 F. 3d 

757 ( 8t h Ci r .  2005) .   Al t hough Mur r ay ar ose under  Mi ssour i  l aw,  

t he Ei ght h Ci r cui t  i nt er pr et ed si mi l ar  pol i cy l anguage under  

f act s s i mi l ar  t o t he case bef or e us.   I d.  at  760- 62.  

 ¶50 I n Mur r ay,  Mont e and Jane Mur r ay wer e r i di ng i n a 

vehi c l e dr i ven by a t hi r d par t y.   I d.  at  759.   At  t he t i me of  

t he acci dent ,  t he Mur r ays wer e i nsur ed by Amer i can Fami l y 

t hr ough si x aut omobi l e pol i c i es,  one f or  each vehi c l e t hat  t hey 

owned.   I d.   Four  of  t he s i x pol i c i es cont ai ned UI M cover age i n 

t he amount  of  $100, 000 per  per son and $300, 000 per  occur r ence.   

I d.  

 ¶51 The Mur r ays wer e r i di ng i n a vehi c l e owned by a car  

r ent al  company at  t he t i me of  t he acci dent .   I d.  at  760.   The 

dr i ver  of  t he r ent al  vehi c l e was i nsur ed f or  $10, 000 of  
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l i abi l i t y  cover age t hr ough her  own pol i cy.   I d.   Af t er  t he 

acci dent ,  t he Mur r ays f i l ed an act i on agai nst  t he dr i ver .   I d.   

Fol l owi ng a bench t r i al ,  t he cour t  f ound t he dr i ver  100% l i abl e 

f or  t he acci dent  and awar ded damages of  $1, 606, 889. 54 t o Mont e 

Mur r ay and $160, 690. 11 t o Jane Mur r ay.   I d.   The dr i ver ' s 

i nsur er  pai d i t s $10, 000 l i mi t  t o t he Mur r ays.   I d.  

 ¶52 The Mur r ays l ooked t o t he sel f - i nsur ed r ent al  vehi c l e 

company f or  compensat i on.   I d.   Af t er  some negot i at i ons and a 

bankr upt cy f i l i ng by t he r ent al  vehi c l e company,  t he company 

pai d t he Mur r ays an addi t i onal  $15, 000.   I d.  at  760- 61.    

 ¶53 The Mur r ays t hen f i l ed sui t  agai nst  Amer i can Fami l y 

seeki ng payment  of  uni nsur ed and UI M benef i t s.   I d.  at  761.   The 

Mur r ays'  UI M cover age i n al l  r el evant  pol i c i es pr ovi ded t hat  an 

" under i nsur ed mot or  vehi c l e"  di d not  i ncl ude vehi c l es " [ o] wned 

or  oper at ed by a sel f - i nsur er  as consi der ed by any f i nanci al  

r esponsi bi l i t y  l aw,  mot or  car r i er  l aw,  or  s i mi l ar  l aw. "   I d.  at  

761- 62.    

 ¶54 The Ei ght h Ci r cui t  det er mi ned t hat  " i nt er pr et i ng t he 

cont r act  t o nul l i f y  cover age i n t hi s s i t uat i on woul d be an 

unr easonabl e i nt er pr et at i on. "   I d.  at  765.   The Mur r ay cour t  

appr ovi ngl y quot ed a l ower  cour t ' s  st at ement  t hat  t he Mur r ays 

pr esent ed a " compel l i ng ar gument  i n f avor  of  a f at al  ambi gui t y. "   

I d.  at  764.   The Mur r ay cour t  agr eed t hat  " i t  s i mpl y makes no 

sense t o sel l  i nsur eds i nsur ance t hat  pr ovi des pr ot ect i on i n t he 

event  t hat  t hey ar e i nvol ved i n an acci dent  wi t h an i ndi v i dual  

wi t h l ess t han $100, 000 i nsur ance and t hen t ur n ar ound and 
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nul l i f y  t hat  under i nsur ance pr ot ect i on s i mpl y because t he ot her  

i ndi v i dual  i s  a qual i f i ed sel f - i nsur er . "   I d.  at  764- 65.    

 ¶55 To appl y t he pol i cy t er m " sel f - i nsur er "  t o t he Avi s 

r ent al  vehi c l e i s s i mi l ar l y an unr easonabl e i nt er pr et at i on.   I t  

makes no sense f or  Owner s t o sel l  Kat hr yn $500, 000 of  UI M 

cover age excl udi ng a " sel f - i nsur er "  and t o t hen t ur n ar ound and 

appl y t hat  pol i cy t er m t o a car  r ent al  company who i s 

st at ut or i l y  l i abl e f or  a mi ni mal  amount  not  because i t  i s  a 

sel f - i nsur er ,  but  because i t  i s  a car  r ent al  company.    

 ¶56 We decl i ne t o adopt  an i nt er pr et at i on of  t he pol i cy 

t hat  l eads t o such an absur d r esul t .   Just  as i n Mur r ay,  t he 

ambi gui t y i n Owner s'  pol i cy i s f at al  t o i t s ar gument s t hat  t he 

pol i cy does not  ext end cover age t o t he Avi s r ent al  vehi c l e.   I d.  

at  764.   To avoi d an absur d r esul t ,  we i nt er pr et  t he pol i cy i n 

f avor  of  t he i nsur ed.   See Ol gui n v.  Al l st at e I ns.  Co. ,  71 Wi s.  

2d 160,  165,  237 N. W. 2d 694 ( 1976) .    

V 

 ¶57  I n sum,  we concl ude t hat  as appl i ed,  t he pol i cy  t er m 

" sel f - i nsur er "  i s  ambi guous because i t  i s  uncl ear  whet her  a 

r easonabl e i nsur ed woul d under st and t hat  a car  r ent al  company 

whi ch i s st at ut or i l y  l i abl e under  Wi s.  St at .  § 344. 51 i s a 

" sel f - i nsur er "  under  t he pol i cy.   Consi st ent  wi t h t he canons of  

const r uct i on and case l aw,  when t he pol i cy l anguage r el at es t o 

cover age and i s ambi guous,  we i nt er pr et  t he pol i cy i n f avor  of  

t he i nsur ed t o af f or d cover age.   We f ur t her  concl ude t hat  even 

i f  t he t er m " sel f - i nsur er "  appear s t o be unambi guous,  

i nt er pr et i ng i t  t o excl ude sel f - i nsur ed r ent al  vehi c l es f r om 
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cover age l eads t o an absur d r esul t  her e.     Accor di ngl y,  we 

r ever se t he cour t  of  appeal s and r emand t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed and t he cause i s r emanded.  
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¶58 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  The 

maj or i t y opi ni on st r uggl es mi ght i l y ,  but  unsuccessf ul l y,  i n my 

opi ni on,  t o j ust i f y awar di ng f unds t o t he sympat het i c i nnocent  

v i ct i ms of  an aut o acci dent .   Tr agi cal l y,  Kat hr yn Bet hke di ed.   

Andr ew Bet hke was ser i ousl y i nj ur ed.   I  agr ee wi t h t he maj or i t y 

t hat  a f ai r er  r esul t ,  and per haps one mor e i n l i ne wi t h t he 

t heor et i cal  goal s of  Under i nsur ed Mot or i st  Cover age ( UI M) ,  i s  

f or  Ms.  Bet hke' s i nsur ance company t o compensat e t he Bet hkes.   

But  t hat  r esul t  i s  not  consi st ent  wi t h t he pol i cy t hat  Ms.  

Bet hke pur chased and t hat  t he i nsur ance company i ssued.   As much 

as my sympat hi es pul l  me t o t he r esul t  t he maj or i t y r eaches,  I  

cannot  j oi n t he maj or i t y opi ni on i n r ewr i t i ng t he i nsur ance 

pol i cy t o cr eat e cover age wher e none exi st s under  t he pl ai n t ext  

of  t he pol i cy.    

¶59 Kat hr yn Bet hke bought  $500, 000 of  under i nsur ed 

mot or i st  cover age f or  a pr emi um of  $7. 17 per  year .   The maj or i t y  

opi ni on expl ai ns ( wi t hout  any basi s i n t he r ecor d)  t hat  Ms.  

Bet hke t ook ever y r easonabl e act i on t hat  coul d be expect ed of  

her  t o pr ot ect  her sel f  f r om an under i nsur ed mot or i st .   Maj or i t y  

op. ,  ¶46.    

¶60 The Bet hke pol i cy has hi gh cover age l i mi t s f or  

under i nsur ed mot or i st  cover age and a l ow pr emi um.   As mi ght  be 

expect ed under  t hese ci r cumst ances,  t he under i nsur ed mot or i st  

pr ovi s i on i n t hi s i nsur ance pol i cy cont ai ns numer ous except i ons 

and excl usi ons l i mi t i ng cover age and r ecover y under  t he 

under i nsur ed mot or i st  pr ovi s i on.    
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¶61 I ndeed,  t he vehi c l e at  i ssue i s an under i nsur ed 

aut omobi l e as def i ned i n t he pol i cy. 1  The Bet hke pol i cy al so 

i ncl udes a l engt hy l i s t  of  aut omobi l es exc l uded f r om t he 

def i ni t i on of  an under i nsur ed aut omobi l e and t hus excl uded f r om 

under i nsur ed mot or i st  cover age.   One excl usi on i n t he Bet hke 

pol i cy pr ovi des t hat  an " under i nsur ed aut omobi l e does not  

i ncl ude an aut omobi l e owned or  oper at ed by a sel f - i nsur er  under  

any aut omobi l e l aw"  2 ( emphasi s added) .           

¶62 Ot her  under i nsur ed mot or i st  pol i c i es may be avai l abl e 

f or  pur chase i n Wi sconsi n,  may cost  mor e,  and may have f ewer  

excl usi ons t han t he Bet hke pol i cy.   Not hi ng i n t he r ecor d shows 

t hat  al l  aut omobi l e l i abi l i t y  pol i c i es avai l abl e i n Wi sconsi n 

excl ude sel f - i nsur er s f r om under i nsur ed mot or i st  cover age.    

¶63 As f at e woul d have i t ,  however ,  t he Bet hke pol i cy does 

not  cover  t he event ual i t y t hat  occur r ed.   Ms.  Bet hke col l i ded 

                                                 
1 The Bet hke pol i cy pr ovi des t hat  " under i nsur ed aut omobi l e"  

means " an aut omobi l e t o whi ch a bodi l y i nj ur y l i abi l i t y  bond or  
l i abi l i t y  i nsur ance pol i cy appl i es at  t he t i me of  t he occur r ence 
i n at  l east  t he mi ni mum amount s r equi r ed by t he Fi nanci al  
Responsi bi l i t y  Law i n t he st at e wher e your  aut omobi l e i s  
nor mal l y gar aged .  .  .  .  Under i nsur ed aut omobi l e does not  
i ncl ude an aut omobi l e .  .  .  owned or  oper at ed by a sel f - i nsur er  
under  any aut omobi l e l aw .  .  .  . "  

The vehi c l e at  i ssue does not  f al l  wi t hi n t he pol i cy ' s 
def i ni t i on of  " uni nsur ed aut omobi l e. "  

2 Thi s pol i cy exc l usi on f r om under i nsur ed cover age i s f ound 
i n t he st andar d per sonal  aut o pol i cy.   See 1 Susan J.  Mi l l er ,  
Mi l l er ' s St andar d I nsur ance Pol i c i es Annot at ed 12 ( For m PAP)  
( 6t h ed.  2012) .  

Wi sconsi n St at .  § 632. 32( 6)  i ncl udes a l i s t  of  excl usi ons 
t hat  ar e pr ohi bi t ed i n mot or  vehi c l e i nsur ance pol i c i es.   The 
sel f - i nsur ance excl usi on i s not  pr ohi bi t ed by Wi s.  St at .  
§ 632. 32( 6)  or  any ot her  l aw.  
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wi t h a r ent al  car  owned by Avi s Rent - A- Car ,  a sel f - i nsur er  under  

a Wi sconsi n aut omobi l e l aw,  and oper at ed by an uni nsur ed dr i ver  

who was unabl e t o compensat e t he Bet hkes f or  t he damages 

i nf l i c t ed.     

¶64 The maj or i t y opi ni on char act er i zes as ambi guous t he 

pol i cy l anguage decl ar i ng t hat  an " under i nsur ed aut omobi l e does 

not  i ncl ude an aut omobi l e owned or  oper at ed by a sel f - i nsur er  

under  any aut omobi l e l aw. "  

¶65 I  agr ee wi t h t he c i r cui t  cour t  and cour t  of  appeal s.   

Bot h concl uded t hat  t he excl usi on of  sel f - i nsur ed vehi c l es does 

not  f unct i on as an i mper mi ssi bl e r educi ng cl ause and t hat  t he 

pol i cy l anguage excl udi ng " a sel f - i nsur er  under  any aut omobi l e 

l aw"  i s not  ambi guous.    

¶66 The pol i cy r ef er s t o a sel f - i nsur er  under  any 

aut omobi l e l aw.   Wi sconsi n St at .  § 344. 16 i s  j ust  such an 

aut omobi l e l aw.   I t  unambi guousl y gr ant s Avi s t he oppor t uni t y t o 

be a sel f - i nsur er  under  Wi sconsi n l aw.   Avi s has qual i f i ed as a 

sel f - i nsur er  and has r ecei ved a Wi sconsi n cer t i f i cat e of  sel f -

i nsur ance.   Maj or i t y op. ,  ¶10.   I f  t her e i s an ambi gui t y,  I  have 

not  f ound i t .   As I  r ead t he pl ai n wor ds of  t he pol i cy ( and 

t hese pl ai n wor ds ar e not  pr ohi bi t ed by t he Wi s.  St at .  

§ 632. 32( 6) ,  t he Bet hkes cannot  r ecover  f r om t hei r  i nsur ance 

company under  t he under i nsur ed mot or i st  cover age f or  damages 

ar i s i ng f r om t hi s aut o acci dent  because t he vehi c l e at  f aul t  was 

owned by Avi s,  a sel f - i nsur er  under  an aut omobi l e l aw.   Even 

t hough t he Bet hkes wer e not  f ul l y  compensat ed by t he at - f aul t  

dr i ver ,  t he under i nsur ed mot or i st  cover age wi l l  not  pr ovi de 
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cover age because t he aut o acci dent  i nvol ved a sel f - i nsur ed 

vehi c l e.  

¶67 Rat her  t han l ooki ng at  t he pl ai n l anguage of  t he 

pol i cy,  t he maj or i t y opi ni on t ur ns t o anal yzi ng t he pur pose of  

t he st at ut es gover ni ng car  r ent al  compani es and sel f - i nsur er s.   

The st at ut es do not  est abl i sh t he scope of  UI M cover age or  

i mpose a def i ni t i on of  a UI M vehi c l e.   Never t hel ess,  t he 

maj or i t y opi ni on omi nousl y decl ar es t hat  t he st at ut es r egar di ng 

l i mi t ed l i abi l i t y ,  sel f - i nsur er s,  and under i nsur ed mot or i st s ar e 

on a col l i s i on cour se:   " A sel f - i nsur ed car  r ent al  company 

cannot  at  t he same t i me enj oy l i mi t ed l i abi l i t y  and be expect ed 

t o f ul l y  sat i sf y j udgment s.   Ther e i s a di sconnect  because one 

st at ut e [ § 344. 51]  makes Avi s s t at ut or i l y  l i abl e f or  a mi ni mum 

amount  .  .  .  whi l e t he ot her  st at ut e [ § 344. 16]  seeks t o ensur e 

t hat  Avi s has t he f i nanci al  r esour ces t o f ul l y  sat i sf y j udgment s 

agai nst  i t . "   Maj or i t y op. ,  ¶37.      

¶68 Ther e i s no col l i s i on cour se.   Ther e i s no di sconnect .   

The f at al  f l aw i n t he maj or i t y opi ni on i s t hat  i t  seems t o 

assume t hat  Avi s woul d be f ul l y l i abl e t o Ms.  Bet hke but  f or  t he 

st at ut or y " l i mi t  on l i abi l i t y. "   Thi s i s s i mpl y not  so.   

Wi sconsi n St at .  § 344. 51 does not  act  as a " l i mi t  on l i abi l i t y , "  

but  r at her  expands Avi s ' s obl i gat i on t o compensat e an i nnocent  

v i ct i m;  Avi s i s l i abl e wi t hout  any pr oof  t hat  i t  ( r at her  t han 

t he dr i ver  who r ent ed t he vehi c l e)  i s  at  f aul t .  

¶69 At  common l aw,  a car  r ent al  company was not  l i abl e t o 

an i nnocent  t hi r d par t y f or  t he negl i gent  oper at i on of  t he 
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dr i ver  of  i t s  r ent ed car . 3  The st at ut e,  Wi s.  St at .  § 344. 51( 1m) ,  

t hat  i mposes l i abi l i t y  on t he car  r ent al  company par t i al l y  

abr ogat es t he common l aw.   The st at ut e r equi r es t he car  r ent al  

company t o pr ovi de t he speci f i ed compensat i on t o t he v i ct i m of  a 

dr i ver  who r ent s i t s car ,  causes an i nj ur y,  and i s unabl e t o pay 

t he damages on hi s or  her  own. 4  But  f or  t he exi st ence of  t he 

st at ut e mandat i ng Avi s t o compensat e t he i nj ur ed per son i n t he 

speci f i ed amount s,  Ms.  Bet hke l i kel y woul d not  have r ecover ed a 

s i ngl e dol l ar  f r om Avi s i n t he pr esent  case.   Avi s i s a " sour ce 

of  payment "  f or  v i ct i ms onl y because t he st at ut e r equi r es i t  t o 

pay compensat i on,  not  because Avi s i s l i abl e under  common l aw 

pr i nci pl es of  t or t  l i abi l i t y .     

¶70 The st at ut or y l i abi l i t y  appl i es onl y t o car s t hat  Avi s 

r ent s t o dr i ver s who ar e negl i gent ,  cause i nj ur y,  and ar e unabl e 

t o pay damages.    

¶71 A car  r ent al  company l i ke Avi s i s nonet hel ess f ul l y  

l i abl e f or  damages t hat  ar e caused by i t s own wr ongdoi ng.   Thus,  

Avi s may i ncur  l i abi l i t y  i f ,  f or  exampl e,  i t s  negl i gent  

mai nt enance of  a r ent ed car  i s a cause of  i nj ur y.   Avi s may 

i ncur  l i abi l i t y  i f  i t s  negl i gence i n r ent i ng a car  t o a 

negl i gent  dr i ver  i s a cause of  i nj ur y.   Avi s may i ncur  l i abi l i t y  

                                                 
3 Ci t y of  Mi l waukee v.  Fr oel i ch,  196 Wi s.  444,  445,  219 

N. W.  954 ( 1928) ;  Boat r i ght  v.  Spi ewak,  214 Wi s.  2d 507,  520- 21,  
570 N. W. 2d 897 ( Ct .  App.  1997) ;  Am.  Fami l y Mut .  I ns.  Co.  v.  
Reci pr ocal  I ns.  Ser v.  Exch.  Mgmt .  Co. ,  111 Wi s.  2d 308,  310,  330 
N. W. 2d 223 ( Ct .  App.  1983) .   

4 Wi s.  St at .  § 344. 51( 1m) .   See al so Am.  Fami l y  Mut .  I ns.  
Co. ,  111 Wi s.  2d at  311.  
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i f  an Avi s- owned car  i s negl i gent l y oper at ed by an Avi s 

empl oyee.  

¶72 The maj or i t y opi ni on compl ai ns t hat  Avi s ' s " l i mi t ed 

l i abi l i t y"  cont r avenes t he pur pose of  t he sel f - i nsur er  

excl usi on——t o enabl e t he sel f - i nsur ed t o pay damages agai nst  i t  

i n f ul l ——and asser t s t hat  t her ef or e Avi s does not  f i t  t he 

def i ni t i on of  a sel f - i nsur er . 5  Thi s asser t i on i s wr ong.   Avi s i s 

a sel f - i nsur er  under  t he l aw,  whet her  i t  i s  r equi r ed t o pr ovi de 

compensat i on t o an i nnocent  v i ct i m f or  anot her ' s  wr ongdoi ng or  

whet her  i t  must  pay damages when i t  i s  l i abl e f or  i t s  own 

wr ongdoi ng.    

¶73 Ther e i s no col l i s i on cour se or  di sconnect  i n t he 

st at ut es.   The st at ut es demonst r at e a consi st ent  l egi s l at i ve 

pur pose:   Car  r ent al  compani es have st at ut or y l i abi l i t y  f or  

negl i gent  mot or i st s who r ent  t hei r  car s,  cause an i nj ur y,  and 

ar e unabl e t o pay t he damages on t hei r  own.   I n t he event  t hat  

t he car  r ent al  company i s l i abl e f or  i t s  own wr ongdoi ng,  t he 

St at e of  Wi sconsi n i s sat i sf i ed t hat  i t  has t he f i nanci al  

r esour ces t o pay any j udgment s agai nst  i t .   Whet her  Avi s has 

st at ut or y l i abi l i t y  f or  t he negl i gent  oper at i on of  one of  i t s 

vehi c l es by a dr i ver  who r ent ed t he vehi c l e or  l i abi l i t y  f or  i t s  

own wr ongdoi ng,  i t  i s  a sel f - i nsur er  under  a Wi sconsi n 

aut omobi l e l aw.    

¶74 The maj or i t y,  i n my opi ni on,  shoul d st i ck t o r eadi ng 

t he i nsur ance pol i cy and t he st at ut es.   The r esul t  t he maj or i t y 

                                                 
5 Maj or i t y op. ,  ¶38.  
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r eaches i s not  consi st ent  wi t h t he pol i cy t hat  Ms.  Bet hke 

pur chased and t hat  t he i nsur ance company i ssued.  

¶75 The maj or i t y r eads t he i nsur ance pol i cy based on i t s 

t heor et i cal  expect at i on of  UI M cover age,  and not  t he expect at i on 

of  an i nsur ed who has r ead t he sel f - i nsur er  excl usi on or  t he 

i nsur ance company t hat  i ssued t he pol i cy.   The maj or i t y r eads 

wor ds i nt o t he i nsur ance pol i cy t hat  ar e not  t her e.   I t  r eads 

t he pol i cy as i f  i t  i ncl udes t he f ol l owi ng under l i ned l anguage:   

" Under i nsur ed aut omobi l e does not  i ncl ude an aut omobi l e owned or  

oper at ed by a sel f - i nsur er  under  any aut omobi l e l aw except  an 

aut omobi l e l aw pr ovi di ng t hat  when t he sel f - i nsur er  i s a car  

r ent al  company i t  has l i mi t ed st at ut or y l i abi l i t y  f or  a dr i ver ' s 

negl i gent  oper at i on of  a r ent al  car . "   

¶76 The l aw si mpl y does not  al l ow us t o al t er  pol i cy 

l anguage t o cr eat e cover age wher e none exi st s. 6 

¶77 For  t he r easons set  f or t h,  I  di ssent .  

¶78 I  am aut hor i zed t o st at e t hat  Just i ce N.  PATRI CK 

CROOKS and Just i ce MI CHAEL J.  GABLEMAN j oi n t hi s di ssent .   

                                                 
6 Br ucher t  v.  Tok i o Mar i ne & Ni chi do Fi r e I ns.  Co. ,  Lt d. ,  

2007 WI  App 156,  ¶12,  303 Wi s.  2d 671,  736 N. W. 2d 234.  
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