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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 ANN WALSH BRADLEY,  J.    The pet i t i oner s,  Roger  E.  

West bur g and Sandr a L.  West bur g ( col l ect i vel y,  t he West bur gs) ,  

seek r evi ew of  an unpubl i shed deci s i on of  t he cour t  of  appeal s 

af f i r mi ng t he ci r cui t  cour t ' s  gr ant  of  summar y j udgment  t o Par k 

Bank. 1   Par k Bank commenced an act i on agai nst  t he West bur gs 

seeki ng payment  under  t wo guar ant y cont r act s and t he West bur gs 

al l eged sever al  count er cl ai ms and af f i r mat i ve def enses i n 

r esponse.    
                                                 

1 Par k Bank v.  West bur g,  No.  2010AP3158,  unpubl i shed sl i p 
op.  ( Ct .  App.  Feb.  8,  2012) ,  af f i r mi ng t he ci r cui t  cour t  f or  
Wal wor t h Count y,  John R.  Race,  J. ,  pr esi di ng.  
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¶2 Par k Bank ar gues t hat  t he al l eged count er cl ai ms ar e 

der i vat i ve of  t he cor por at i on.   Ther ef or e,  as guar ant or s of  

payment ,  t he West bur gs have no st andi ng i n t hi s act i on t o al l ege 

count er cl ai ms t hat  ar e der i vat i ve.   Fur t her ,  Par k Bank asser t s  

t hat  t he West bur gs'  af f i r mat i ve def enses ar e bar r ed because t hey 

ar e subj ect  t o c l ai m pr ecl usi on.  

¶3 We concl ude t hat  Par k Bank i s ent i t l ed t o summar y 

j udgment  di smi ss i ng al l  of  t he West bur gs'  count er cl ai ms.   Wi t h 

t he except i on of  t hei r  c l ai m of  i nj ur i es ar i s i ng f r om Par k 

Bank' s deni al  of  access t o t hei r  per sonal  account ,  each of  t he 

West bur gs'  count er cl ai ms i s der i vat i ve.   Because each i s  

der i vat i ve,  t he West bur gs have no st andi ng t o r ai se t hem gi ven 

t hat  t hey appear  i n t hi s act i on as guar ant or s.   Even i f  t he 

West bur gs'  r emai ni ng cl ai m of  i nj ur i es ar i s i ng f r om Par k Bank' s 

deni al  of  access t o t hei r  per sonal  account  woul d be det er mi ned 

t o be a di r ect  c l ai m,  summar y j udgment  di smi ssi ng t he cl ai m i s 

appr opr i at e because t hei r  al l eged damages do not  ar i se f r om Par k 

Bank' s deni al  of  access.   

¶4 We need not  addr ess whet her  c l ai m pr ecl usi on bar s t he 

West bur gs'  af f i r mat i ve def enses because we det er mi ne t hat  t he 

af f i r mat i ve def enses do not  def eat  Par k Bank' s demand under  t he 

guar ant i es f or  payment .    

¶5 Fi nal l y,  we concl ude t hat  Par k Bank has made a pr i ma 

f aci e case f or  summar y j udgment  on i t s c l ai ms f or  payment .   

Because t he West bur gs have f ai l ed t o r ai se any genui ne i ssue of  

mat er i al  f act  showi ng t hat  payment  i s not  due or  t hat  any debt or  

was not  t he subj ect  of  an i nsol vency pr oceedi ng,  t he c i r cui t  
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cour t  cor r ect l y gr ant ed summar y j udgment  t o Par k Bank.   

Accor di ngl y,  we af f i r m t he cour t  of  appeal s.  

I  

¶6 Thi s case i s  an act i on seeki ng payment  under  t wo 

" Cont i nui ng Guar ant y ( Unl i mi t ed) "  cont r act s ( t he guar ant i es)  

execut ed by t he West bur gs.   I n 2005,  t he West bur gs deci ded t o 

st ar t  a manuf act ur i ng busi ness speci al i z i ng i n t he manuf act ur e 

of  r et ai l  f i x t ur es and poi nt - of - pur chase adver t i s i ng di spl ays.   

They f ound a f ai l i ng woodcr af t  busi ness l ocat ed i n Wal wor t h,  

Wi sconsi n t hat  had woodwor ki ng equi pment  and ot her  asset s 

necessar y f or  t hei r  new busi ness.      

¶7 The West bur gs cr eat ed t wo ent i t i es t o house t he 

busi ness'  oper at i ons and asset s.   Zaddo,  I nc.  ( Zaddo)  was 

cr eat ed t o r un t he busi ness oper at i ons,  whi l e Zaddo Hol di ngs,  

LLC ( Zaddo Hol di ngs)  was cr eat ed f or  t he pur pose of  hol di ng 

t i t l e t o r eal  est at e.      

¶8 I n or der  t o f und t he pur chase of  t he f ai l i ng woodcr af t  

busi ness,  t he West bur gs sought  f i nanci ng f r om Par k Bank.   To 

secur e t he needed f i nanci ng,  t he West bur gs execut ed t he t wo 

guar ant i es t hat  ar e at  i ssue i n t hi s case.   One of  t he 

guar ant i es guar ant eed payment  of  Zaddo Hol di ngs'  debt s t o Par k 

Bank and t he ot her  guar ant eed payment  of  Zaddo' s debt s t o Par k 

Bank.   The guar ant i es ar e ot her wi se i dent i cal  i n t he obl i gat i ons 

i mposed upon t he West bur gs.    

¶9 Each of  t he guar ant i es pr ovi des t hat  t he West bur gs 

" j oi nt l y and sever al l y guar ant ee[ ]  payment  of  t he Obl i gat i ons 

def i ned bel ow when due or ,  t o t he ext ent  not  pr ohi bi t ed by l aw,  
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at  t he t i me any Debt or  becomes t he subj ect  of  bankr upt cy or  

ot her  i nsol vency pr oceedi ngs. "   The t er m " Obl i gat i ons"  under  t he 

guar ant i es i s def i ned as " al l  l oans .  .  .  and al l  ot her  debt s,  

obl i gat i ons and l i abi l i t i es of  ever y k i nd and 

descr i pt i on.  .  .  . "  

¶10 The guar ant i es addi t i onal l y gr ant  t o Par k Bank " a 

secur i t y i nt er est  and l i en i n any deposi t  account "  t hat  t he 

West bur gs mi ght  have wi t h Par k Bank.   Under  t he guar ant i es,  Par k 

Bank may " af t er  t he occur r ence of  an event  of  def aul t "  set - of f  

any unpai d amount s owed " agai nst  any deposi t  bal ances .  .  .  or  

ot her  money now or  her eaf t er  owed [ t he West bur gs]  by [ Par k 

Bank] . "  

¶11 Par k Bank t ook a mor t gage on t he West bur gs'  home i n 

I l l i noi s as a par t  of  t he f i nanci ng pr ocess but  subsequent l y 

r el eased t he mor t gage when t he West bur gs sol d t hei r  home i n 

2005.   Par k Bank r equi r ed t he West bur gs t o deposi t  t he pr oceeds 

f r om t he sal e of  t he home i nt o an account  wi t h Par k Bank and i t  

t ook a secur i t y i nt er est  i n t hat  account  as col l at er al  f or  t he 

busi ness l oans.   The pr oceeds f r om t he sal e of  t he home wer e i n 

excess of  $600, 000.    

¶12 The West bur gs ut i l i zed t he f unds i n t he account  f or  

sever al  pur poses.   They wi t hdr ew $227, 668. 12 f r om t he account  i n 

or der  t o pay down a por t i on of  t he busi ness'  r eal  est at e l oan,  

whi ch t hey al l ege caused Par k Bank t o r el ease i t s secur i t y 

i nt er est  i n t he account .   The r ecor d al so i ndi cat es t hat  t he 

West bur gs used t he account  f or  t hei r  dai l y l i v i ng expenses 

because t hey di d not ,  at  l east  as of  August  30,  2006,  dr aw a 
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sal ar y f r om Zaddo.   The account  r epr esent ed t he West bur gs'  sol e 

sour ce of  f unds si nce al l  of  t hei r  ot her  asset s had been 

i nvest ed i n Zaddo and Zaddo Hol di ngs.    

¶13 I n 2006,  t he busi ness r el at i onshi p bet ween Par k Bank,  

Zaddo,  Zaddo Hol di ngs,  and t he West bur gs began t o f al l  apar t .   

By t he spr i ng of  2006,  Par k Bank ar gued t hat  Zaddo had def aul t ed 

on i t s l oans.   I n r esponse,  t he West bur gs asser t ed t hat  t he 

l oans wer e never  i n monet ar y def aul t .   

¶14 As a r esul t  of  Zaddo' s al l eged def aul t ,  t he West bur gs,  

as guar ant or s and on behal f  of  Zaddo and Zaddo Hol di ngs,  

execut ed a " For bear ance Agr eement "  wi t h Par k Bank t hat  was dat ed 

May 11,  2006.   The West bur gs al l ege t hat  Par k Bank pr essur ed 

t hem i nt o s i gni ng t he f or bear ance agr eement  wi t hout  adequat e 

t i me t o r evi ew i t  and wi t hout  an oppor t uni t y t o have an at t or ney  

r evi ew i t .    

¶15 I n t he f or bear ance agr eement ,  t he par t i es agr eed t hat  

Zaddo' s l oans wer e i n def aul t ,  but  Par k Bank agr eed t o f or bear  

t aki ng any f ur t her  act i on on t he l oans unt i l  Sept ember  30,  2006.   

I n r et ur n,  t he par t i es agr eed t hat  Zaddo woul d meet  cer t ai n 

condi t i ons r el at ed t o i t s pr of i t abi l i t y  and t o st ayi ng cur r ent  

on i t s l oan obl i gat i ons.   Addi t i onal l y,  Zaddo was r equi r ed t o 

f ur ni sh cer t ai n f i nanci al  i nf or mat i on t o Par k Bank on a r egul ar  

basi s and was t o compl y wi t h i t s out st andi ng l oan obl i gat i ons t o 

Par k Bank and ot her  t hi r d- par t y cr edi t or s.  

¶16 Accor di ng t o Par k Bank,  Zaddo was unabl e t o meet  t he 

t er ms of  t he f or bear ance agr eement .   Zaddo' s al l eged non-

per f or mance pr ompt ed a meet i ng bet ween t he West bur gs and Par k 
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Bank on August  30,  2006.   At  t hat  meet i ng,  Par k Bank i nf or med 

t he West bur gs t hat  i t  was pr epar ed t o pet i t i on f or  a 

r ecei ver shi p i f  Zaddo di d not  pet i t i on f or  one vol unt ar i l y . 2  The 

West bur gs ar gued agai nst  pet i t i oni ng f or  a r ecei ver shi p.    

¶17 Dur i ng a br eak i n t he August  30 meet i ng,  Roger  

West bur g at t empt ed t o wi t hdr aw money f r om t he West bur gs'  

per sonal  account  wi t h Par k Bank.   He di scover ed t hat  Par k Bank 

had put  a hol d on t he account  and woul d not  al l ow hi m access t o 

i t .    

¶18 Roger  West bur g r et ur ned t o t he meet i ng and demanded 

access t o t he per sonal  account .   When t he West bur gs advanced 

t hat  Par k Bank had no r i ght  t o f r eeze t hei r  account ,  Par k Bank 

r esponded t hat  i t  was ent i t l ed t o t he ent i r e account .    

¶19 The West bur gs al l ege t hat  Par k Bank sai d i t  woul d 

r el ease t he hol d on t he account  onl y i f  t he West bur gs agr eed t o 

Par k Bank' s demand t hat  Zaddo ent er  a r ecei ver shi p.   As a 

r esul t ,  t he West bur gs agr eed t hat  Zaddo woul d pet i t i on f or  a 

r ecei ver shi p under  what  t hey descr i bed as " ext r eme dur ess. "    

¶20 Shor t l y af t er  t he August  30,  2006 meet i ng,  t he 

West bur gs execut ed a " Cooper at i on Agr eement "  wi t h Par k Bank i n 

whi ch Par k Bank agr eed t o al l ow t hem access t o t he f unds i n t he 

                                                 
2 Under  Chapt er  128 of  t he Wi sconsi n St at ut es,  a cour t  may 

" sequest r at e t he pr oper t y of  a debt or  and appoi nt  a r ecei ver "  
under  cer t ai n condi t i ons.   Wi s.  St at .  § 128. 08( 1)  ( 2009- 10) .   
One such condi t i on i s when a cor por at i on " has been di ssol ved or  
i s i nsol vent  or  i s i n i mmi nent  danger  of  i nsol vency or  has 
f or f ei t ed i t s cor por at e r i ght s. "   I d.   A cr edi t or  may pet i t i on 
f or  t he appoi nt ment  of  a r ecei ver .   I d.    
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per sonal  account .  The Cooper at i on Agr eement  was execut ed on 

Sept ember  6,  2006,  r est or i ng t he West bur gs'  access t o t he 

per sonal  account .    

¶21 Zaddo l at er  f i l ed a pet i t i on f or  a r ecei ver shi p and a 

r ecei ver  was appoi nt ed.   Dur i ng t he r ecei ver shi p,  Zaddo' s asset s  

wer e l i qui dat ed and t he r ecei ver  made payment s t o Par k Bank.   

The West bur gs di d not  r ecei ve a compl et e br eakdown r egar di ng how 

Par k Bank appl i ed di f f er ent  f unds f r om asset s t hat  wer e 

l i qui dat ed by t he r ecei ver .  

¶22 Par k Bank t hen commenced a f or ecl osur e act i on agai nst  

Zaddo Hol di ngs on Oct ober  19,  2006.   The ci r cui t  cour t  gr ant ed a 

def aul t  j udgment  agai nst  Zaddo Hol di ngs,  and t he f or ecl osed 

pr oper t y was sol d at  a sher i f f ' s  sal e.    

¶23 Thi s act i on agai nst  t he West bur gs seeki ng payment  

under  t he guar ant i es was commenced by Par k Bank f ol l owi ng t he 

r ecei ver shi p and f or ecl osur e pr oceedi ngs.   I n i t s compl ai nt ,  

Par k Bank al l eged t hat  when t he payment s f r om t he r ecei ver  wer e 

appl i ed,  t he West bur gs owed Par k Bank $681, 852. 05 pl us i nt er est  

on t he Zaddo guar ant y.   Addi t i onal l y,  i t  al l eged t hat  t he 

West bur gs owed Par k Bank $698, 718. 17 pl us i nt er est  on t he Zaddo 

Hol di ngs guar ant y.    

¶24 As gr ounds f or  col l ect i on under  t he Zaddo guar ant y,  

Par k Bank al l eged t hat  Zaddo was i n def aul t  on i t s l oans f or  

f ai l ur e t o make t he r equi r ed payment s.   Addi t i onal l y,  Par k Bank 

cont ended t hat  Zaddo' s r ecei ver shi p t r i gger ed t he West bur gs'  

obl i gat i ons under  t he Zaddo guar ant y.   Regar di ng t he Zaddo 

Hol di ngs guar ant y,  Par k Bank l i kewi se al l eged " payment  def aul t "  
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and t hat  t he Zaddo r ecei ver shi p t r i gger ed t he West bur gs'  

obl i gat i on t o pay.   

¶25 I n t hei r  answer ,  t he West bur gs asser t ed sever al  

count er cl ai ms agai nst  Par k Bank.   One such count er cl ai m al l eged 

a br each of  f i duci ar y dut y.   I n t hat  count er cl ai m,  t he West bur gs 

mai nt ai ned t hat  Par k Bank had wr ongl y deni ed t hem access t o t he 

f unds i n t hei r  per sonal  account .   They al so al l eged t hat  Par k 

Bank f or ced Zaddo i nt o an unnecessar y r ecei ver shi p al ong wi t h 

sever al  ot her  br eaches of  f i duci ar y dut y based upon Par k Bank' s 

conduct  t owar d Zaddo and Zaddo Hol di ngs.    

¶26 I n a count er cl ai m f or  br each of  cont r act ,  t he 

West bur gs f ur t her  al l eged t hat  Par k Bank br eached i t s dut y of  

good f ai t h and f ai r  deal i ng when i t  f r oze t he West bur gs'  

per sonal  account  and aut hor i zed i t s r el ease onl y when t he 

West bur gs agr eed t o Par k Bank' s demands.   As wi t h t hei r  br each 

of  f i duci ar y dut y count er cl ai m,  t he West bur gs asser t ed t hat  Par k 

Bank br eached i t s dut y of  good f ai t h and f ai r  deal i ng by f or c i ng 

Zaddo i nt o a r ecei ver shi p and t aki ng ot her  al l egedl y unl awf ul  

act i ons t owar d Zaddo i n i t s busi ness deal i ngs.   Addi t i onal l y,  

t he West bur gs al l eged sever al  ot her  count er cl ai ms i ncl udi ng a 

count er cl ai m f or  decl ar at or y j udgment  and i nj unct i ve r el i ef ,  a 

count er cl ai m of  negl i gence,  and a count er cl ai m t hat  Par k Bank 

br eached a dut y t o di scl ose.  

¶27 Al t hough t he West bur gs'  answer  di d not  speci f y t he 

damages t hey sought  f or  each count er cl ai m,  t hey l at er  f i l ed an 

i t emi zed l i s t  of  damages.   They sought  damages f or  t he l oss of  

t hei r  per sonal  i nvest ment  and l oans t o Zaddo and Zaddo Hol di ngs,  
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l i abi l i t y  r esul t i ng f r om t hei r  per sonal  guar ant i es of  Zaddo' s  

debt  t o t hi r d- par t y vendor s,  and f or  l i abi l i t y  st emmi ng f r om 

t hei r  per sonal  guar ant i es of  Zaddo' s cor por at e cr edi t  car ds.   

Fur t her mor e,  t he West bur gs c l ai med damages based upon 

unr ei mbur sed expenses t hat  t hey i ncur r ed on behal f  of  Zaddo and 

Zaddo Hol di ngs on t hei r  per sonal  cr edi t  car ds and l i abi l i t y  

st emmi ng f r om t hei r  per sonal  guar ant y of  sal es commi ssi ons owed 

by Zaddo.   Fi nal l y,  t hey sought  damages f or  l ost  wages and 

empl oyment  benef i t s f r om Zaddo and f or  l i abi l i t y  on t hei r  

guar ant i es of  ot her  l oan obl i gat i ons under  a separ at e Smal l  

Busi ness Admi ni st r at i on l oan t o Zaddo.     

¶28 The West bur gs addi t i onal l y pl ed sever al  af f i r mat i ve 

def enses,  i ncl udi ng an af f i r mat i ve def ense i ncor por at i ng t he 

West bur gs'  count er cl ai ms;  a f ai l ur e by Par k Bank t o st at e a 

c l ai m upon whi ch r el i ef  can be gr ant ed;  t hat  Par k Bank was 

est opped f r om asser t i ng i t s c l ai ms by i t s own conduct ;  t hat  Par k 

Bank br eached i t s cont r act s wi t h Zaddo,  Zaddo Hol di ngs,  and t he 

West bur gs;  t hat  t he f or bear ance agr eement  i s voi d and 

unenf or ceabl e havi ng been obt ai ned under  dur ess;  t hat  t he 

doct r i ne of  l aches bar r ed Par k Bank' s c l ai ms;  t hat  Par k Bank' s 

c l ai ms wer e bar r ed by an i nsuf f i c i ent  ser vi ce of  pr ocess;  t hat  

Par k Bank f ai l ed t o mi t i gat e damages;  and t hat  Par k Bank f ai l ed 

t o pr oper l y mar shal  asset s and r emedi es.     

¶29 Par k Bank moved f or  summar y j udgment ,  ar gui ng t hat  i t  

had made a pr i ma f aci e case wi t h r egar d t o t he West bur gs'  

obl i gat i ons under  t he guar ant i es and t hat  t he West bur gs'  

count er cl ai ms and af f i r mat i ve def enses shoul d be di smi ssed.   The 
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c i r cui t  cour t  deni ed t he mot i on at  a hear i ng,  r easoni ng t hat  

di sput es of  mat er i al  f act  pr ecl uded t he ent r y of  summar y 

j udgment .   The ci r cui t  cour t  i ndi cat ed t hat  i t  woul d addr ess t he 

West bur gs'  count er cl ai ms and af f i r mat i ve def enses at  a l at er  

dat e.    

¶30 Par k Bank l at er  r enewed i t s mot i on f or  summar y 

j udgment ,  ar gui ng t hat  t he West bur gs'  count er cl ai ms and 

af f i r mat i ve def enses must  be di smi ssed because t hey ar e 

der i vat i ve and t he West bur gs l ack st andi ng t o r ai se t hem.   The 

ci r cui t  cour t  hel d a second hear i ng t o addr ess Par k Bank' s 

mot i on.   For  each count er cl ai m,  t he c i r cui t  cour t  concl uded t hat  

t he West bur gs al l eged an act i on t hat  bel onged t o Zaddo.   

However ,  t he c i r cui t  cour t  di d not  gr ant  summar y j udgment  on t he 

West bur gs'  count er cl ai m f or  i nj unct i ve and decl ar at or y r el i ef  i n 

i t s ent i r et y,  but  i nst ead di smi ssed i t  t o t he ext ent  t hat  i t  

pur por t ed t o c l ai m i nj unct i ve or  decl ar at or y r el i ef  on behal f  of  

Zaddo.   Wi t h r egar d t o t he r emai nder  of  t he count er cl ai ms,  t he 

c i r cui t  cour t  gr ant ed summar y j udgment .  

¶31 Tur ni ng t o t he West bur gs'  af f i r mat i ve def enses,  t he 

c i r cui t  cour t  det er mi ned t hat  t hey coul d " onl y pr esent  def enses 

avai l abl e t o t hemsel ves. "   The ci r cui t  cour t  pr oceeded t o 

anal yze each af f i r mat i ve def ense i n t ur n.   I t  gr ant ed summar y 

j udgment  t o Par k Bank on t he West bur gs'  af f i r mat i ve def enses of  

a f ai l ur e t o st at e a c l ai m,  l aches,  i nsuf f i c i ency of  pr ocess,  

and f ai l ur e t o mar shal  asset s,  concl udi ng t hat  t he evi dence di d 

not  suppor t  t hose def enses.     
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¶32 As f or  t he r emai nder  of  t he West bur gs'  af f i r mat i ve 

def enses,  t he c i r cui t  cour t  det er mi ned t hat  i f  t he West bur gs 

coul d r ai se def enses t hat  Zaddo coul d have r ai sed as a mat t er  of  

l aw,  t hen summar y j udgment  woul d not  be war r ant ed.   The ci r cui t  

cour t  cancel ed t he pr evi ousl y- schedul ed t r i al  and or der ed 

f ur t her  br i ef i ng f r om t he par t i es f or  t he pur pose of  det er mi ni ng 

whet her  summar y j udgment  was appr opr i at e on any of  t he r emai ni ng 

af f i r mat i ve def enses.    

¶33 Af t er  addi t i onal  br i ef i ng and at  a t hi r d hear i ng,  t he 

c i r cui t  cour t  concl uded t hat  c l ai m pr ecl usi on pr event ed t he 

West bur gs f r om asser t i ng any def enses whi ch mi ght  have been 

r ai sed i n t he Zaddo Hol di ngs f or ecl osur e act i on.   However ,  wi t h 

r egar d t o t he r emai nder  of  t he West bur gs'  af f i r mat i ve def enses,  

t he c i r cui t  cour t  r easoned t hat  t he West bur gs coul d asser t  

def enses t hat  ot her wi se coul d have been r ai sed by Zaddo or  Zaddo 

Hol di ngs and deni ed summar y j udgment .   

¶34 Pr i or  t o t r i al ,  t he case was assi gned t o anot her  j udge 

due t o j udi c i al  r ot at i on.   The par t i es agai n began t o di sput e 

t he i ssues r emai ni ng f or  t r i al .   The ci r cui t  cour t  per mi t t ed 

summar y j udgment  br i ef i ng and,  i n a wr i t t en deci s i on,  gr ant ed 

summar y j udgment  t o Par k Bank on al l  i ssues.   I t  concl uded t hat  

al t hough t he " pat h t o t hi s poi nt  i s  convol ut ed, "  Par k Bank had 

made a pr i ma f aci e case f or  summar y j udgment .   Addi t i onal l y,  t he 

c i r cui t  cour t  concl uded t hat  t he af f i r mat i ve def enses asser t ed 

by t he West bur gs di d not  r ai se any i ssue of  mat er i al  f act .  

¶35 The West bur gs appeal ed and t he cour t  of  appeal s 

af f i r med t he ci r cui t  cour t .   St at i ng t hat  al l  of  t he West bur gs'  
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c l ai ms " ar i se out  of  t he al l eged i nj ur y t o Zaddo, "  t he cour t  of  

appeal s det er mi ned t hat  t he West bur gs " r ai se def enses and cl ai ms 

i nvol v i ng al l eged har m and damage t o Zaddo and/ or  Zaddo 

Hol di ngs. "   Ther ef or e,  t he cour t  of  appeal s concl uded t hat  t he 

West bur gs'  count er cl ai ms and af f i r mat i ve def enses ar e der i vat i ve 

and t hat  t hey l ack st andi ng t o r ai se t hem i n t hi s act i on.    

I I  

¶36 I n t hi s case,  we ar e cal l ed upon t o r evi ew t he ci r cui t  

cour t ' s  gr ant  of  summar y j udgment  t o Par k Bank.   We r evi ew t he 

gr ant  of  summar y j udgment  i ndependent l y of  t he det er mi nat i ons 

r ender ed by t he c i r cui t  cour t  and t he cour t  of  appeal s,  but  we 

appl y t he same met hodol ogy as t he c i r cui t  cour t .   Gr een Spr i ng 

Far ms v.  Ker st en,  136 Wi s.  2d 304,  315- 17,  401 N. W. 2d 816 

( 1987) .   Summar y j udgment  i s appr opr i at e wher e t her e i s no 

genui ne di sput e of  mat er i al  f act  and t he movi ng par t y i s 

ent i t l ed t o j udgment  as a mat t er  of  l aw.   Wi s.  St at .  § 802. 08( 2)  

( 2009- 10) . 3 

¶37 The f i r st  i ssue r ai sed on r evi ew i s whet her  t he 

West bur gs,  as guar ant or s,  l ack st andi ng t o r ai se t hei r  

count er cl ai ms.   I n addr essi ng t hi s i ssue,  we al so must  exami ne 

t he nat ur e of  t he count er cl ai ms t o det er mi ne whet her  t hey ar e 

der i vat i ve of  t he cor por at i on.   I ssues of  st andi ng and 

det er mi nat i ons of  whet her  a count er cl ai m i s der i vat i ve pr esent  

quest i ons of  l aw t hat  we r evi ew i ndependent l y of  t he 

                                                 
3 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es r ef er  

t o t he 2009- 10 ver si on unl ess ot her wi se i ndi cat ed.  
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det er mi nat i ons of  t he c i r cui t  cour t  and t he cour t  of  appeal s.   

Kr i er  v.  Vi l i one,  2009 WI  45,  ¶14,  317 Wi s.  2d 288,  766 N. W. 2d 

517.    

¶38 The second i ssue we addr ess i s whet her  t he West bur gs'  

af f i r mat i ve def enses def eat  Par k Bank' s c l ai ms f or  payment  under  

t he guar ant i es.   Whet her  an af f i r mat i ve def ense def eat s a demand 

f or  payment  under  a guar ant y cont r act  r equi r es const r uct i on of  

t he guar ant y cont r act ,  whi ch pr esent s a quest i on of  l aw t hat  we 

r evi ew i ndependent l y of  t he det er mi nat i ons r ender ed by t he 

c i r cui t  cour t  and t he cour t  of  appeal s. 4  Cr own Li f e I ns.  Co.  v.  

LaBont e,  111 Wi s.  2d 26,  32,  330 N. W. 2d 201 ( 1983) .       

I I I  

¶39 We begi n our  anal ysi s by addr essi ng t he West bur gs'  

count er cl ai ms.   Par k Bank ar gues t hat  t he West bur gs have no 

st andi ng t o al l ege count er cl ai ms t hat  ar e der i vat i ve because as 

guar ant or s t hey may not  r ai se c l ai ms t hat  ar e der i vat i ve of  t he 

cor por at i on.   I t  cont ends t hat  t he West bur gs'  count er cl ai ms ar e 

der i vat i ve i n nat ur e.      

                                                 
4 The West bur gs al so chal l enge t he cour t  of  appeal s '  

concl usi on t hat  c l ai m pr ecl usi on bar s t hem f r om asser t i ng t hei r  
af f i r mat i ve def enses.   We do not  addr ess t hei r  ar gument ,  and 
t hus do not  af f i r m t he r easoni ng of  t he cour t  of  appeal s,  
because we concl ude t hat  t he c i r cui t  cour t  pr oper l y gr ant ed 
summar y j udgment  t o Par k Bank on ot her  gr ounds.    

Fur t her mor e,  t he West bur gs ar gue t hat  Par k Bank cannot  r el y 
on what  t hey ar gue ar e unpl ed al l egat i ons i n a mot i on f or  
summar y j udgment  and i n mot i ons i n l i mi ne.   We l i kewi se do not  
addr ess t hat  ar gument .  
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¶40 I n a der i vat i ve act i on,  a shar ehol der  " assumes t he 

mant l e of  t he cor por at i on i t sel f  t o r i ght  wr ongs commi t t ed by 

t hose t empor ar i l y  i n cont r ol "  of  t he cor por at i on.   Roger  J.  

Magnuson,  1 Shar ehol der  Li t i gat i on § 9: 1 ( 2012) .   The pur pose of  

a shar ehol der  der i vat i ve act i on i s " ' t o pr event  i nj ust i ce t o t he 

cor por at i on by al l owi ng shar ehol der s t o enf or ce cor por at e 

i nt er est s,  when t he di r ect or s r ef use t o t ake cor r ect i ve 

act i on. ' " 5  Ewer  v.  Lake Ar r owhead Ass' n,  I nc. ,  2012 WI  App 64,  

¶42,  342 Wi s.  2d 194,  817 N. W. 2d 465 ( quot i ng 13 Wi l l i am Meade 

Fl et cher ,  Fl et cher  Cycl opedi a of  t he Law of  Cor por at i ons,  § 5949 

( 2004) ) . 6   

                                                 
5 The West bur gs i n t hei r  br i ef i ng r ef er  t o t hemsel ves as 

" shar ehol der s- guar ant or s, "  a l abel  t hat  r ef l ect s t wo of  t hei r  
sever al  r ol es as busi ness owner s.   I n addi t i on t o bei ng t he sol e 
shar ehol der s of  Zaddo and t he sol e member s of  Zaddo Hol di ngs,  
t he West bur gs ar e al so t he of f i cer s i n char ge of  each busi ness 
ent i t y.   However ,  as expl ai ned i n ¶¶45- 56,  i nf r a,  t he West bur gs 
appear  i n t hi s act i on sol el y as guar ant or s,  not  i n t hei r  
capaci t i es as of f i cer s,  member s,  or  shar ehol der s.    

6 I n cont r ast ,  a di r ect  act i on i s an act i on seeki ng a 
j udgment  awar di ng damages t o t he pl ai nt i f f  i ndi v i dual l y due t o 
i nj ur i es t hat  t he pl ai nt i f f  i ndi v i dual l y suf f er ed.   Read v.  
Read,  205 Wi s.  2d 558,  569- 70,  556 N. W. 2d 768 ( Ct .  App.  1996) .   
I n a di r ect  act i on t he compl ai ni ng pl ai nt i f f  i ndi v i dual l y 
r ecover s damages.   Roger  J.  Magnuson,  1 Shar ehol der  Li t i gat i on,  
§ 9: 1 ( 2012) .  
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¶41 I n a shar ehol der  der i vat i ve act i on,  t he c l ai ms bel ong 

t o t he cor por at i on,  not  t o t he compl ai ni ng i ndi v i dual . 7  Ei nhor n 

v.  Cul ea,  2000 WI  65,  ¶16,  235 Wi s.  2d 646,  612 N. W. 2d 78.   

Gener al l y,  a der i vat i ve c l ai m i s one t hat  " a cor por at i on coul d 

br i ng because t he cor por at i on' s asset s ar e af f ect ed. "   Bor ne v.  

Gonst ead Advanced Techni ques,  I nc. ,  2003 WI  App 135,  ¶15,  266 

Wi s.  2d 253,  667 N. W. 2d 709.  

¶42 I n Rose v.  Schant z,  56 Wi s.  2d 222,  201 N. W. 2d 593 

( 1972) ,  t hi s cour t  set  f or t h t he gener al  f r amewor k t o eval uat e 

whet her  a c l ai m i s di r ect ,  der i vat i ve,  or  bot h.   Under  Rose,  t he 

" [ r ] i ght s of  act i on accr ui ng t o a cor por at i on bel ong t o t he 

cor por at i on,  and an act i on at  l aw or  i n equi t y,  cannot  be 

mai nt ai ned"  by t he compl ai ni ng i ndi v i dual  i n a di r ect  act i on.   

I d.  at  229 ( quot i ng Mar shf i el d Cl i ni c v.  Doege,  269 Wi s.  519,  

526,  69 N. W. 2d 558 ( 1955) ) .   The f ocus of  t he i nqui r y i s  

" [ w] hose r i ght  i s  sought  t o be enf or ced"  by t he i ndi v i dual ' s 

di r ect  act i on.   I d.    

                                                 
7 Shar ehol der  der i vat i ve act i ons of t en i nvol ve mi nor i t y 

shar ehol der s seeki ng t o r emedy al l eged mi smanagement  or  
mal f easance by of f i cer s or  di r ect or s of  a cor por at i on.   See,  
e. g. ,  Read,  205 Wi s.  2d at  569 ( al l egi ng cont r ol l i ng di r ect or s 
mi smanaged a cor por at i on) ;  Not z v.  Ever et t  Smi t h Gr oup,  Lt d. ,  
2009 WI  30,  ¶23,  316 Wi s.  2d 640,  764 N. W. 2d 904 ( det er mi ni ng 
t hat  a br each of  f i duci ar y dut y c l ai m i s der i vat i ve based on a 
l ost  cor por at e oppor t uni t y) .   However ,  shar ehol der  der i vat i ve 
act i ons may al so ar i se wher e of f i cer s or  di r ect or s have not  
i nj ur ed t he cor por at i on but  i nst ead r ef use t o adequat el y advance 
t he cor por at i on' s i nt er est s.   See Ewer  v.  Lake Ar r owhead Ass' n,  
I nc. ,  2012 WI  App 64,  ¶42,  342 Wi s.  2d 194,  817 N. W. 2d 465 
( quot i ng 13 Wi l l i am Meade Fl et cher ,  Fl et cher  Cyc l opedi a of  t he 
Law of  Cor por at i ons,  § 5949 ( 2004) ) .  
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¶43 The Rose cour t  det er mi ned t hat  wher e t he i nj ur y t o t he 

cor por at i on i s t he pr i mar y i nj ur y and any i nj ur y t o a 

shar ehol der  i s secondar y,  t he shar ehol der  may not  br i ng a di r ect  

act i on,  and i s i nst ead l i mi t ed t o commenci ng a der i vat i ve 

act i on:  

That  such pr i mar y and di r ect  i nj ur y t o a cor por at i on 
may have a subsequent  i mpact  on t he val ue of  t he 
st ockhol der s '  shar es i s c l ear ,  but  t hat  i s  not  enough 
t o cr eat e a r i ght  t o br i ng a di r ect ,  r at her  t han 
der i vat i ve,  act i on.  Wher e t he i nj ur y t o t he 
cor por at i on i s t he pr i mar y i nj ur y,  and any i nj ur y t o 
st ockhol der s secondar y,  i t  i s  t he der i vat i ve act i on 
al one t hat  can be br ought  and mai nt ai ned.  That  i s t he 
gener al  r ul e,  and,  i f  i t  wer e t o be abandoned,  t her e 
woul d be no r eason l ef t  f or  t he concept  of  der i vat i ve 
act i ons f or  t he r edr ess of  wr ongs t o a cor por at i on.  

I d.  at  229- 30.   Thus,  wher e an i ndi v i dual ' s i nj ur y r esul t s 

f r om t he cor por at i on' s i nj ur y,  t he r esul t i ng c l ai m i s der i vat i ve 

and t he i ndi v i dual  l acks st andi ng t o r ai se i t  i n a di r ect  

act i on.   See al so Not z v.  Ever et t  Smi t h Gr oup,  Lt d. ,  2009 WI  30,  

¶20,  316 Wi s.  2d 640,  764 N. W. 2d 904.  

¶44 Al t hough t he Rose cour t  di d not  addr ess whet her  t he 

same cour se of  conduct  may gi ve r i se t o bot h di r ect  and 

der i vat i ve c l ai ms,  i t  i s  wel l  est abl i shed t hat  wher e t he i nj ur y  

and damages ar e i ndependent ,  bot h a di r ect  act i on and a 

shar ehol der  der i vat i ve act i on may be commenced.   An i ndi v i dual  

" may sue t o r edr ess di r ect  i nj ur i es t o hi m or  her sel f  r egar dl ess 

of  whet her  t he same vi ol at i on i nj ur ed t he cor por at i on. "   12B 

Wi l l i am Meade Fl et cher ,  Fl et cher  Cycl opedi a of  t he Law of  

Cor por at i ons,  § 5911 ( per m. ed. ,  r ev. vol . 2009) .   Case l aw f ur t her  

i ndi cat es t hat  i n a di r ect  act i on t he i ndi v i dual  may not  c l ai m 
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damages sust ai ned by t he cor por at i on or  damages t hat  t he 

cor por at i on coul d have sought  i n i t s own capaci t y.   Buschmann v.  

Pr of essi onal  Men' s Ass' n,  405 F. 2d 659,  663 ( 7t h Ci r .  1969)  

( concl udi ng t hat  a di r ect  c l ai m exi st ed wher e t he pl ai nt i f f  

sought  damages " whi ch he sust ai ned i ndi v i dual l y"  t hat  wer e not  

sust ai ned by t he cor por at i on and coul d not  have been asser t ed by 

t he cor por at i on i n i t s own r i ght ) .          

¶45 However ,  exami ni ng t he di f f er ences bet ween di r ect  

c l ai ms,  der i vat i ve c l ai ms,  or  cl ai ms t hat  ar e bot h di r ect  and 

der i vat i ve does not  f ul l y  r esol ve our  i nqui r y i nt o whet her  t he 

West bur gs as guar ant or s have st andi ng t o r ai se der i vat i ve 

count er cl ai ms.   Whet her  a guar ant or  may r ai se der i vat i ve c l ai ms 

i ndi v i dual l y i n an act i on seeki ng payment  under  a guar ant y i s a 

quest i on not  pr evi ousl y addr essed by Wi sconsi n cour t s.   The 

cour t  of  appeal s anal ogi zed t he pr esent  case t o Mi d- St at e 

Fer t i l i zer  Co.  v.  Exchange Nat ' l  Bank of  Chi cago,  877 F. 2d 1333 

( 7t h Ci r .  1989) .   I t  f ound Mi d- St at e' s r at i onal e per suasi ve,  and 

we l i kewi se agr ee t hat  i t  i s  per suasi ve.  

¶46 I n Mi d- St at e,  a bank l oaned money t o a cor por at i on and 

al so obt ai ned guar ant i es f r om t he cor por at i on' s sol e 

shar ehol der s,  Lasl ey and Maxi ne Ki mmel .   I d.  at  1334.   The 

cor por at i on pr oceeded t o l ose money.   I d.   When t he bank st opped 

maki ng addi t i onal  advances t o t he cor por at i on,  t he cor por at i on 

was unabl e t o secur e addi t i onal  f i nanci ng and was l i qui dat ed i n 

bankr upt cy.   I d.   The cor por at i on and t he Ki mmel s commenced an 

act i on agai nst  t he bank,  al l egi ng sever al  c l ai ms whi ch i ncl uded 
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v i ol at i ons of  f eder al  banki ng l aws and vi ol at i ons of  t he 

Racket eer  I nf l uenced and Cor r upt  Or gani zat i ons Act  ( RI CO) .   I d.    

¶47 The Mi d- St at e cour t  r ecogni zed t hat  t her e ar e " good 

r easons .  .  .  f or  t he endur i ng di st i nct i on bet ween di r ect  and 

der i vat i ve i nj ur y, "  even when appl i ed t o guar ant or s.   I d.  at  

1335.   To avoi d " doubl e count i ng, "  cour t s must  ei t her  at t empt  t o 

appor t i on t he r ecover y accor di ng t o who bear s t he ef f ect s,  or  

i nsi st  t hat  t he cor por at i on r ecover  and al l ow cr edi t or s,  

shar ehol der s,  of f i cer s,  and al l  ot her s i nvol ved i n t he cor por at e 

vent ur e t o " shar e any r ecover y accor di ng t o t he same r ul es t hat  

gover n al l  r ecei pt s. "   I d.  at  1336.   Di vvyi ng up t he r ecover y 

" woul d be a ni ght mar e, "  and i s an unnecessar y t ask when 

" r ecover y by t he f i r m handl es ever yt hi ng aut omat i cal l y. "   I d.   

Addi t i onal l y,  r equi r i ng shar ehol der  der i vat i ve act i ons pr event s 

" ef f or t s t o di ver t  t he debt or ' s asset s- t o pay of f  one set  of  

cr edi t or s .  .  .  whi l e keepi ng t he pr oceeds out  of  t he hands of  

t he f i r m' s ot her  cr edi t or s. "   I d.   

¶48 Rej ect i ng t he pr emi se t hat  guar ant or s ar e any 

di f f er ent  f r om " shar ehol der s,  cr edi t or s,  manager s,  l essor s,  

suppl i er s,  and t he l i ke, "  t he Mi d- St at e cour t  det er mi ned t hat  

guar ant or s " cannot  r ecover  on account  of  i nj ur y done [ t o]  t he 

cor por at i on. "   I d.   I t  woul d be " ext r eme"  t o al l ow " anyone who 

has deal t  wi t h a bank as guar ant or  [ t o]  r ecover  f or  der i vat i ve 

i nj ur i es. "   I d.   Onl y wher e a guar ant or  suf f er s di r ect  i nj ur y,  

whi ch t he Mi d- St at e cour t  emphasi zed i s an " i nj ur y i ndependent  

of  t he f i r m' s f at e, "  may t he guar ant or  pur sue di r ect  r emedi es.   

I d.  at  1336- 37.  
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¶49 I n Labovi t z v.  Washi ngt on Ti mes Cor p. ,  172 F. 3d 897 

( D. C.  Ci r .  1999) ,  t he Cour t  of  Appeal s f or  t he Di st r i ct  of  

Col umbi a Ci r cui t  agr eed t hat  Mi d- St at e pr esent ed per suasi ve 

aut hor i t y f or  det er mi ni ng whet her  guar ant or s have st andi ng t o 

r ai se der i vat i ve c l ai ms.   I n t hat  case,  t wo guar ant or s of  a 

cor por at i on al l eged sever al  c l ai ms,  whi ch i ncl uded a c l ai m t hat  

t he Washi ngt on Ti mes Cor por at i on f ai l ed t o f ul l y  f und t he 

cor por at i on as i t  had pr omi sed. 8  I d.  at  901- 02.   The f ai l ur e t o 

f und t he cor por at i on al l egedl y t r i gger ed t he guar ant or s '  

obl i gat i ons.   I d.  at  901- 02.   Agr eei ng wi t h t he Mi d- St at e 

cour t ' s  concl usi on t hat  guar ant or s may not  advance der i vat i ve 

c l ai ms,  t he Labovi t z cour t  det er mi ned t hat  t he f ai l ur e t o f ul l y  

f und t he cor por at i on was der i vat i ve.   I d.  at  903.  

¶50 Bot h Mi d- St at e and Labovi t z r ecogni ze t hat  guar ant or s 

ar e t r eat ed no di f f er ent l y f r om cr edi t or s i n det er mi ni ng whet her  

t he guar ant or  may br i ng a der i vat i ve act i on.   877 F. 2d at  1336;  

172 F. 3d at  898.   Ther ef or e,  t hei r  concl usi ons accor d wi t h t he 

gener al  pr i nci pl e t hat  " cr edi t or s may not  mai nt ai n a der i vat i ve 

                                                 
8 The guar ant or s i n Labovi t z  wer e al so shar ehol der s,  

di r ect or s,  and of f i cer s of  t he cor por at i on t hat  t hey guar ant eed.   
Labovi t z v.  Washi ngt on Ti mes Cor p. ,  172 F. 3d 897,  898 ( D. C.  Ci r .  
1999) .    
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pr oceedi ng. " 9  13 Wi l l i am Meade Fl et cher ,  Fl et cher  Cycl opedi a of  

t he Law of  Cor por at i ons,  § 5972. 20 ( 2004) .      

¶51 Accor di ngl y,  we concl ude t hat  a guar ant or  l acks 

st andi ng t o r ai se der i vat i ve c l ai ms.   Havi ng ar r i ved at  t hat  

                                                 
9 The concur r ence st at es t hat  " our  deci s i ons. . . speci f i cal l y 

pr ovi de t hat  onl y a shar ehol der  or  benef i c i al  owner  has st andi ng 
t o br i ng a der i vat i ve c l ai m. "   Concur r i ng op. ,  ¶83.   I n suppor t  
of  t hat  pr emi se,  t he concur r ence f ocuses on Kr i er  v.  Vi l i one,  
2009 WI  45,  ¶29,  317 Wi s.  2d 288,  766 N. W. 2d 517 and al so 
r ef er ences Bor ne v.  Gonst ead Advanced Techni ques,  I nc. ,  2003 WI  
App 135,  266 Wi s.  2d 253,  667 N. W. 2d 709 and Shel st ad v.  Cook,  
77 Wi s.  2d 547,  253 N. W. 2d 517 ( 1977) .   Not  one of  t hose cases 
i nvol ved a guar ant or .  

The concur r ence i s al one i n i t s i nt er pr et at i on.   No one i n 
t hi s case,  not  t he c i r cui t  cour t ,  t he cour t  of  appeal s,  t he 
ami cus ( t he Wi sconsi n Banker s Associ at i on)  or  even t he par t i es,  
advances t he concur r ence' s i nt er pr et at i on of  t hose cases.    

Li kewi se,  nei t her  t he Wi sconsi n Banker s Associ at i on,  t he 
c i r cui t  cour t ,  t he cour t  of  appeal s,  nor  Par k Bank shar es t he 
concur r ence' s i nt er pr et at i on of  Mi d- St at e Fer t i l i zer  Co.  v.  
Exchange Nat ' l  Bank of  Chi cago,  877 F. 2d 1333 ( 7t h Ci r .  1989) .   
Par k Bank,  unpubl i shed sl i p op.  

The concur r ence asser t s t hat  Mi d- St at e " has not hi ng t o do 
wi t h whet her  a guar ant or  has st andi ng t o br i ng a der i vat i ve 
c l ai m"  i n Wi sconsi n.   Concur r i ng op. ,  ¶88.   I n s t ar k cont r ast  t o 
t he concur r ence' s i nt er pr et at i on of  Mi d- St at e,  t he Wi sconsi n 
Banker s Associ at i on advances t hat  t he r easoni ng of  Mi d- St at e 
est abl i shes t hat  i n t hi s case,  " [ t ] he guar ant or s l ack st andi ng 
t o r ai se [ der i vat i ve]  c l ai ms and def enses agai nst  t he 
bank .  .  .  . "  

Li kewi se,  t he c i r cui t  cour t  and t he cour t  of  appeal s 
di sagr ee wi t h t he concur r ence' s i nt er pr et at i on of  Mi d- St at e.   
Bot h cour t s r el i ed on Mi d- St at e i n ar r i v i ng at  t hei r  concl usi ons 
t hat  guar ant or s  l ack st andi ng t o br i ng a der i vat i ve c l ai m.   
Fi nal l y,  Par k Bank ext ensi vel y quot ed Mi d- St at e i n i t s br i ef ,  
ar gui ng t hat  i t  r equi r es t hi s  cour t  t o concl ude t hat  " t he 
West bur gs [ l ack]  st andi ng t o pur sue [ t hei r ]  der i vat i ve c l ai ms. "  
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concl usi on,  we t ur n next  t o eval uat e whet her  t he count er cl ai ms 

al l eged by t he West bur gs as guar ant or s ar e der i vat i ve.    

¶52 Wi t h t he except i on of  t hei r  c l ai m t hat  Par k Bank 

unl awf ul l y deni ed t hem access t o t hei r  per sonal  account ,  each of  

t he West bur gs'  count er cl ai ms i s  der i vat i ve.   The West bur gs'  

al l eged i nj ur i es ar e secondar y t o t hose of  Zaddo,  ar i s i ng as a 

r esul t  of  Par k Bank' s conduct  t owar d Zaddo bef or e,  dur i ng,  and 

af t er  Zaddo ent er ed r ecei ver shi p.   Zaddo was pr i mar i l y i nj ur ed 

by al l egedl y bei ng f or ced i nt o r ecei ver shi p and any al l eged 

r esul t i ng i nj ur y  t o t he West bur gs occur r ed as a r esul t  of  

Zaddo' s al l eged i nj ur y.   Under  Rose and subsequent  case l aw,  

t hose count er cl ai ms ar e consi der ed der i vat i ve.   56 Wi s.  2d at  

229.  

¶53 Fur t her mor e,  t her e i s no i ndi cat i on t hat  t hose 

count er cl ai ms ar e bot h di r ect  and der i vat i ve.   The West bur gs'  

i nj ur i es,  wi t h t he except i on of  Par k Bank denyi ng t hem access t o 

t hei r  per sonal  account ,  ar i se as a r esul t  of  Zaddo' s i nj ur i es,  

not  i ndependent l y of  Zaddo' s i nj ur i es.   Ther ef or e,  t he West bur gs 

do not  have st andi ng i n t he cont ext  of  t hi s act i on t o asser t  

t hei r  der i vat i ve count er cl ai ms.    

¶54 The sol e count er cl ai m al l eged by t he West bur gs t hat  i s 

ar guabl y di r ect  i s  t he c l ai m t hat  Par k Bank unl awf ul l y deni ed 

t he West bur gs access t o t hei r  per sonal  account .   However ,  even 

i f  Par k Bank unl awf ul l y had deni ed access t o t he per sonal  

account ,  Par k Bank i s st i l l  ent i t l ed t o summar y j udgment  on t hat  

count er cl ai m because t he West bur gs c l ai m damages based upon 

t hei r  i nvest ment  l osses t o Zaddo and not  based upon Par k Bank' s 
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deni al  of  access t o t hei r  per sonal  account . 10  Each and ever y 

cat egor y of  damages cl ai med by t he West bur gs ar i ses f r om t hei r  

l osses as guar ant or s,  i nvest or s,  and of f i cer s of  Zaddo. 11   

¶55 The West bur gs wer e ul t i mat el y deni ed access t o t hei r  

per sonal  account  f or  appr oxi mat el y seven or  ei ght  days,  f r om t he 

August  30,  2006 meet i ng t hr ough when t he Cooper at i on Agr eement  

was execut ed on Sept ember  6,  2006.   Any damages al l eged must  

ar i se f r om a l ack of  access t o t he account  dur i ng t hat  t i me 

per i od.   Li ke t he cour t  of  appeal s,  we concl ude t hat  none of  t he 

al l eged damages has any connect i on wi t h Par k Bank denyi ng t he 

                                                 
10 The guar ant i es gr ant  t o Par k Bank " a secur i t y  i nt er est  

and l i en i n any deposi t  account "  t hat  t he West bur gs may have 
wi t h Par k Bank.   Under  t he guar ant i es,  Par k Bank may " af t er  t he 
occur r ence of  an event  of  def aul t "  set - of f  any unpai d amount s 
owed " agai nst  any deposi t  bal ances. . . or  ot her  money now or  
her eaf t er  owed [ t he West bur gs]  by [ Par k Bank] . "   Fur t her mor e,  
t he guar ant i es i n t hi s case pr ovi de t hat  t he West bur gs have 
wai ved " al l . . . l egal  and equi t abl e sur et y def enses. "    

Al t hough we need not  exami ne t he exact  scope of  t he 
secur i t y i nt er est  gr ant ed t o Par k Bank by t he guar ant i es or  t he 
West bur gs'  wai ver  of  al l  l egal  and equi t abl e sur et y def enses,  we 
obser ve t hat  t hose pr ovi s i ons of  t he guar ant i es f ur t her  
st r engt hen our  concl usi on t hat  t hey may not  r ai se t hei r  
count er cl ai ms i n t hi s act i on.  

11 The West bur gs c l ai m as damages l osses on per sonal  
i nvest ment s t o Zaddo,  l osses r esul t i ng f r om per sonal  guar ant i es 
of  Zaddo' s debt  t o t hi r d- par t y vendor s,  l osses r esul t i ng f r om 
Zaddo cor por at e cr edi t  car d debt s,  l osses f r om per sonal l y 
guar ant eed sal es commi ssi ons owed by Zaddo,  l osses r esul t i ng 
f r om Zaddo' s f ai l ur e t o r ei mbur se t hei r  per sonal  cr edi t  car ds,  
l i abi l i t y  on Smal l  Busi ness Admi ni st r at i on l oan guar ant i es of  
Zaddo,  and l ost  wages and benef i t s f r om Zaddo.    
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West bur gs access t o a per sonal  account  f r om August  30,  2006 

unt i l  Sept ember  6,  2006. 12  

¶56 The West bur gs i n ot her  c i r cumst ances may have r ai sed 

der i vat i ve c l ai ms as shar ehol der s.   See Wi s.  St at .  § 180. 0741.   

However ,  i n or der  t o commence or  mai nt ai n a shar ehol der  

der i vat i ve act i on,  t hey must  compl y wi t h cer t ai n st at ut or y 

r equi r ement s.   See Wi s.  St at .  § 180. 0741 ( al l owi ng a 

" shar ehol der  or  benef i c i al  owner "  t o commence or  mai nt ai n a 

shar ehol der  der i vat i ve act i on i f  t he " shar ehol der  or  benef i c i al  

owner "  meet s cer t ai n condi t i ons) ;  see al so Wi s.  St at .  § 180. 0742 

( set t i ng f or t h addi t i onal  l i mi t at i ons f or  when a shar ehol der  

der i vat i ve act i on may be commenced) ;  Wi s.  St at .  § 180. 0744 

( r equi r i ng a cour t  t o di smi ss a der i vat i ve pr oceedi ng under  

cer t ai n c i r cumst ances) .   No ar gument  i s advanced by t he par t i es 

t hat  t he st at ut or y pr er equi s i t es f or  a der i vat i ve act i on wer e 

met  i n t hi s case.   Ther ef or e,  we concl ude t hat  summar y j udgment  

di smi ssi ng al l  of  t he West bur gs'  count er cl ai ms i s appr opr i at e.  

I V 

¶57 Havi ng addr essed t he West bur gs'  count er cl ai ms,  we 

addr ess next  t he West bur gs'  af f i r mat i ve def enses.   Al t hough t he 

                                                 
12 I n addr essi ng Par k Bank' s deni al  of  access t o t he 

per sonal  account ,  t he cour t  of  appeal s concl uded as f ol l ows:  

Whi l e t he West bur gs may have suf f er ed i ndi v i dual  
dur ess when Par k Bank deni ed t hem access t o t hei r  
per sonal  money mar ket  account s,  t he West bur gs do not  
al l ege any r esul t i ng monet ar y i nj ur y because t he bank 
di d event ual l y r et ur n t he f unds.  

Par k Bank,  unpubl i shed sl i p op. ,  ¶17 n. 11.  
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par t i es pr i mar i l y addr ess t he af f i r mat i ve def enses i n t hei r  

ar gument s f or  and agai nst  t he appl i cat i on of  c l ai m pr ecl usi on i n 

t hi s case,  we do not  r each t hei r  c l ai m pr ecl usi on ar gument s.   

I nst ead,  we exami ne t he West bur gs'  af f i r mat i ve def enses t o 

det er mi ne whet her  t hey def eat  Par k Bank' s demand f or  payment  

under  t he guar ant i es.    

¶58 The guar ant i es i n t hi s case ar e guar ant i es of  payment .   

The guar ant i es pr ovi de t hat  payment  i s r equi r ed " when due or ,  t o 

t he ext ent  not  pr ohi bi t ed by l aw,  at  t he t i me any Debt or  becomes 

t he subj ect  of  bankr upt cy or  ot her  i nsol vency pr oceedi ngs. "    

¶59 Guar ant i es of  payment  ar e di f f er ent  f r om ot her  

guar ant i es such as guar ant i es of  col l ect i on.   A guar ant y of  

payment  bi nds t he guar ant or  t o pay t he debt  accor di ng t o t he 

t er ms and condi t i ons of  t he guar ant y.   Jack Levi n,  38 Am.  Jur .  

2d Guar ant y § 16 ( 2012) .   I n cont r ast ,  a guar ant y of  col l ect i on 

i s a pr omi se t hat  i f  t he pr i nci pal  cr edi t or  cannot  col l ect  t he 

c l ai m wi t h due di l i gence,  gener al l y f ol l owi ng sui t  agai nst  t he 

pr i nci pal  debt or ,  t he guar ant or  wi l l  pay t he cr edi t or .   I d.    

¶60 Unl i ke a guar ant y of  col l ect i on,  a guar ant y of  payment  

does not  condi t i on l i abi l i t y  upon t he cr edi t or  exhaust i ng 

r emedi es agai nst  t he debt or .   I d.   A cr edi t or  i s  under  no 

obl i gat i on t o f i r st  seek col l ect i on f r om t he pr i nci pal  debt or  or  

any ot her  guar ant or  under  a guar ant y of  payment .   Bank of  Sun 

Pr ai r i e v.  Opst ei n,  86 Wi s.  2d 669,  677,  273 N. W. 2d 279 ( 1979)  

( quot i ng Fi r st  Wi s.  Nat ' l  Bank of  Oshkosh v.  Kr amer ,  74 Wi s.  2d 

207,  211- 12,  246 N. W. 2d 536 ( 1976) ) .   The l aw si mi l ar l y i mposes 

no dut y upon t he cr edi t or  t o not i f y t he guar ant or  of  nonpayment  
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of  t he not e by t he pr i nci pal  debt or .   Far mer s St at e Bank v.  

Hansen,  174 Wi s.  100,  103,  182 N. W. 2d 944 ( 1921) .       

¶61 Thi s cour t  has r ecogni zed t hat  af f i r mat i ve def enses t o 

a guar ant y may be l i mi t ed i n scope dependi ng on speci f i c  

obl i gat i ons i mposed by t he guar ant y.   I n Cont i nent al  Bank & 

Tr ust  v.  Akwa,  58 Wi s.  2d 376,  206 N. W. 2d 174 ( 1973) ,  t hi s cour t  

acknowl edged t hat  some af f i r mat i ve def enses must  be r ai sed i n a 

pr oceedi ng seeki ng payment  of  t he under l y i ng debt s r at her  t han 

by a guar ant or  i n a pr oceedi ng seeki ng payment  under  t he 

guar ant y.   I n r esponse t o an af f i r mat i ve def ense t hat  a bank was 

not  t he hol der  of  t he under l y i ng debt s i n an act i on upon a 

guar ant y under  t he Uni f or m Commer ci al  Code,  t hi s cour t  st at ed:  

Whi l e t he af f i r mat i ve def enses,  as asser t ed by t he 
def endant s,  concer ni ng t he possessi on,  t r ansf er  and 
cancel l at i on of  t he not es,  may be f at al  t o pl ai nt i f f ' s 
cause of  act i on,  i f  he wer e pr oceedi ng upon t he 
i nst r ument s,  t hey ar e not  necessar i l y  f at al  t o 
pl ai nt i f f ' s  cause of  act i on upon i t s separ at e and 
i ndependent  cont r act  of  guar ant y wi t h t he def endant s.  

I d.  at  387.   I nst ead,  t hi s cour t  emphasi zed t hat  sat i sf act i on i n 

f ul l  of  t he under l y i ng i ndebt edness gener al l y  const i t ut es a 

def ense i n an act i on upon a guar ant y.   I d.  at  389- 90.   A 

cr edi t or  i s  ent i t l ed t o " but  one per f or mance,  and i f  he r ecei ves 

t hat ,  by payment  or  ot her  sat i sf act i on,  t he [ guar ant y]  i s  

di schar ged. "   I d.  at  389.   Al t er nat i vel y,  r el ease of  t he 

pr i nci pal  debt or  f r om t he under l y i ng debt  i s nor mal l y al so a 

def ense i n a guar ant y act i on because " r el ease of  t he pr i nci pal  

al so r el eases t he [ guar ant or ] . "   I d.  at  390.     
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 ¶62 However ,  t he Akwa cour t  i dent i f i ed t wo except i ons t o 

t he def ense of  r el easi ng t he pr i nci pal  debt or :  " [ w] her e t he 

cr edi t or  r el eases a pr i nci pal  [ debt or ] ,  t he [ guar ant or ]  i s  

di schar ged unl ess t he cr edi t or  i n t he r el ease r eser ves hi s 

r i ght s agai nst  t he [ guar ant or ]  or  t he [ guar ant or ]  consent s t o 

r emai n l i abl e not wi t hst andi ng t he r el ease. "   I d.  at  392.   

Accor di ngl y,  t he def enses avai l abl e t o a guar ant or  ar e gr ounded 

i n t he speci f i c  t er ms and condi t i ons of  t he guar ant y cont r act .   

I d.  at  387- 90;  see al so Cr own Li f e I ns.  Co.  v.  LaBont e,  111 

Wi s.  2d 26,  43,  330 N. W. 2d 201 ( 1983) ;  Lakeshor e Commer ci al  

Fi nance Cor p.  v.  Dr obac,  107 Wi s.  2d 445,  454,  319 N. W. 2d 839 

( 1982) . 13 

¶63 The West bur gs must  t her ef or e asser t  af f i r mat i ve 

def enses t hat  def eat  Par k Bank' s demands f or  payment  under  t he 

guar ant i es i n t hi s case.   I n or der  t o demand payment  under  t he 

guar ant i es,  Par k Bank need show onl y t hat  payment  i s due or  t hat  

any debt or  has become t he subj ect  of  a bankr upt cy or  i nsol vency 

pr oceedi ng.   Accor di ngl y,  t he West bur gs'  def enses must  l ogi cal l y  

                                                 
13 Addi t i onal  or  di f f er i ng def enses t o a guar ant y may exi st  

dependi ng on t he speci f i c  t er ms and condi t i ons of  t he guar ant y 
cont r act .   As t he Rest at ement  ( Thi r d)  of  Sur et yshi p and Guar ant y 
not es,  t her e i s pr obabl y no ar ea of  guar ant y l aw i n whi ch t her e 
i s l ess consensus t han t he l aw of  guar ant y def enses.   Rul es 
" var y f r om j ur i sdi ct i on t o j ur i sdi ct i on,  f r om cont ext  t o 
cont ext ,  and f r om common l aw t o t he Uni f or m Commer ci al  Code. "   
Rest at ement  ( Thi r d)  of  Sur et yshi p and Guar ant ee,  Ch.  3,  Topi c 3,  
Ti t l e B,  I nt r oduct or y Not e ( 1995) .  
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addr ess whet her  payment  i s due or  whet her  a debt or  has become 

t he subj ect  of  a bankr upt cy or  i nsol vency pr oceedi ng. 14  

¶64 I n pl eadi ng t hei r  af f i r mat i ve def enses,  t he West bur gs 

do not  asser t  t hat  payment  i s not  due or  t hat  Zaddo was not  t he 

subj ect  of  a bankr upt cy or  i nsol vency pr oceedi ng.   Rat her ,  t hey 

asser t  def enses t hat  addr ess whet her  Zaddo and Zaddo Hol di ngs 

ar e i n def aul t  on t hei r  debt s.   Par k Bank need not  r e- l i t i gat e 

t he pr evi ous pr oceedi ngs i n or der  t o demand payment  under  t he 

guar ant i es.   I nst ead,  i t  must  show onl y t hat  payment  i s due or  

t hat  a debt or  was t he subj ect  of  a bankr upt cy or  i nsol vency 

pr oceedi ng.    

¶65 An exami nat i on of  t he summar y j udgment  r ecor d shows 

t hat  Par k Bank has made t he r equi r ed showi ng.   The West bur gs do 

not  chal l enge t hat  Zaddo became t he subj ect  of  an i nsol vency 

pr oceedi ng when i t  pet i t i oned f or  a r ecei ver shi p.   Par k Bank has 

addi t i onal l y set  f or t h i n i t s  summar y j udgment  mat er i al s t he 

amount s due and payabl e bot h f r om Zaddo and Zaddo Hol di ngs t hat  

r esul t  f r om Zaddo ent er i ng t he i nsol vency pr oceedi ng.  

¶66 Ther ef or e,  we concl ude t hat  t he West bur gs'  af f i r mat i ve 

def enses do not  def eat  Par k Bank' s pr i ma f aci e case f or  summar y 

                                                 
14 The West bur gs'  af f i r mat i ve def enses appear  t o conf use 

t hei r  r esponsi bi l i t i es under  t he guar ant i es wi t h Zaddo' s 
def enses t o an al l egat i on t hat  i t  has def aul t ed upon i t s debt s.   
The l i abi l i t y  of  a guar ant or  ar i ses not  f r om a debt  i ncur r ed by 
a debt or ,  but  r at her  f r om a separ at e guar ant y cont r act .   Bank 
Mut .  v.  S. J.  Boyer  Const . ,  I nc. ,  2010 WI  74,  ¶53,  326 Wi s.  2d 
521,  785 N. W. 2d 462.   A guar ant or ' s l i abi l i t y  i s  " separ at e and 
di st i nct "  f r om t he l i abi l i t y  of  t he pr i nci pal  debt or .   I d.  at  
54.  
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j udgment .   Because t he West bur gs have f ai l ed t o r ai se any 

genui ne i ssue of  mat er i al  f act  showi ng t hat  payment  i s not  due 

or  t hat  Zaddo was not  t he subj ect  of  an i nsol vency pr oceedi ng,  

t he c i r cui t  cour t  cor r ect l y gr ant ed summar y j udgment  t o Par k 

Bank.  

V 

¶67 I n sum,  we concl ude t hat  Par k Bank i s ent i t l ed t o 

summar y j udgment  di smi ssi ng al l  of  t he West bur gs '  count er cl ai ms.   

Wi t h t he except i on of  t hei r  c l ai m of  i nj ur i es ar i s i ng f r om Par k 

Bank' s deni al  of  access t o t hei r  per sonal  account ,  each of  t he 

West bur gs'  count er cl ai ms i s der i vat i ve.   Because t he 

count er cl ai ms ar e der i vat i ve,  t he West bur gs have no st andi ng t o 

r ai se t hem gi ven t hat  t hey appear  i n t hi s act i on as guar ant or s.   

Even i f  t he West bur gs'  r emai ni ng cl ai m of  i nj ur i es ar i s i ng f r om 

Par k Bank' s deni al  of  access t o t hei r  per sonal  account  woul d be 

det er mi ned t o be a di r ect  c l ai m,  summar y j udgment  di smi ssi ng t he 

cl ai m i s appr opr i at e because t hei r  al l eged damages do not  ar i se 

f r om Par k Bank' s deni al  of  access.   

¶68 We need not  addr ess whet her  c l ai m pr ecl usi on bar s t he 

West bur gs'  af f i r mat i ve def enses because we det er mi ne t hat  t he 

af f i r mat i ve def enses do not  def eat  Par k Bank' s demand under  t he 

guar ant i es f or  payment .    

¶69 Fi nal l y,  we concl ude t hat  Par k Bank has made a pr i ma 

f aci e case f or  summar y j udgment .   Because t he West bur gs have 

f ai l ed t o r ai se any genui ne i ssue of  mat er i al  f act  showi ng t hat  

payment  i s not  due or  t hat  any debt or  was not  t he subj ect  of  an 

i nsol vency pr oceedi ng,  t he c i r cui t  cour t  cor r ect l y gr ant ed 
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summar y j udgment  t o Par k Bank on i t s c l ai ms f or  payment .   

Accor di ngl y,  we af f i r m t he cour t  of  appeal s.  

 By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶70 PATI ENCE DRAKE ROGGENSACK,  J.  (concurring).   I  wr i t e 

separ at el y t o poi nt  out  t wo f undament al  pr i nci pl es:   ( 1)  t he 

r i ght s and obl i gat i ons of  guar ant or s ar e est abl i shed by t he 

guar ant y cont r act ,  under  whi ch t he guar ant or  and t he cr edi t or  

f or  whose benef i t  t he guar ant y was gi ven oper at e;  and ( 2)  t he 

maj or i t y opi ni on af f i r ms t hat  onl y a shar ehol der  or  benef i c i al  

owner  has st andi ng t o br i ng a der i vat i ve c l ai m under  Wi sconsi n 

cor por at e l aw. 1   

¶71 I  agr ee wi t h t he maj or i t y  opi ni on t hat  al l  

count er cl ai ms and af f i r mat i ve def enses r ai sed her ei n,  except  

one,  ar e der i vat i ve and t her ef or e,  t hey cannot  be br ought  i n 

t hi s act i on.   However ,  because i n some of  i t s di scussi on,  t he 

maj or i t y opi ni on coul d be r ead er r oneousl y t o equat e 

shar ehol der s '  r i ght s and obl i gat i ons wi t h t hose of  guar ant or s,  I  

do not  j oi n t he maj or i t y opi ni on,  but  r espect f ul l y concur .    

I .   BACKGROUND 

¶72 Par k Bank' s c l ai ms i n t hi s act i on agai nst  Roger  

West bur g and Sandr a West bur g ( her ei naf t er ,  t he West bur gs)  ar e 

based on t he cont i nui ng guar ant i es t he West bur gs s i gned on 

Januar y 28,  2005,  f or  t he busi ness l oans t hat  Par k Bank made t o 

Zaddo,  I nc.  and Zaddo Hol di ngs. 2  The t er ms of  t he t wo guar ant i es 

ar e i dent i cal ,  wi t h t he except i on of  t he named debt or s.    

                                                 
1 Maj or i t y op. ,  ¶¶3,  67.  

2 Li t i gat i on ar i s i ng f r om t hese busi ness l oans has occur r ed 
i n a Wi s.  St at .  ch.  128 r ecei ver shi p,  i n whi ch t he asset s of  
Zaddo,  I nc.  wer e l i qui dat ed,  and a f or ecl osur e act i on,  i n whi ch 
t he asset s of  Zaddo Hol di ngs wer e sol d.    
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¶73 The West bur gs def end agai nst  Par k Bank' s enf or cement  

of  t he guar ant i es by af f i r mat i ve def enses and count er cl ai ms.   

Wi t h one except i on,  t he af f i r mat i ve def enses and count er cl ai ms 

al l eged ar e der i vat i ve of  under l y i ng i nj ur i es t o a cor por at i on,  

whi ch onl y t he cor por at i on or  a per son who has st at ut or y 

st andi ng may r ai se. 3  See Rose v.  Schant z,  56 Wi s.  2d 222,  229,  

201 N. W. 2d 593 ( 1972) .   Al t hough t he West bur gs ar e shar ehol der s 

who may have had st andi ng t o br i ng der i vat i ve c l ai ms,  t hey di d 

not  f ol l ow t he s t at ut or y r equi r ement s t o do so;  t her ef or e,  t hey 

cannot  r ai se t hem i n t hi s l awsui t . 4  See Read v.  Read,  205 

Wi s.  2d 558,  565,  556 N. W. 2d 768 ( Ct .  App.  1996)  ( expl ai ni ng 

t hat  i n or der  t o have st andi ng t o br i ng a der i vat i ve c l ai m,  a 

l i t i gant  must  meet  t he t est  set  out  i n Wi s.  St at .  § 180. 0741) .  

¶74 The one cl ai m f or  whi ch t he West bur gs al l ege di r ect  

i nj ur y t o t hem i s Par k Bank' s f r eezi ng t hei r  per sonal  money-

                                                 
3 Wi sconsi n St at .  § 180. 0741 pr ovi des t hat  a " shar ehol der  or  

benef i c i al  owner "  may have st andi ng t o br i ng der i vat i ve c l ai ms 
of  damage t o a cor por at i on,  and t hen onl y i f  t he shar ehol der  or  
benef i c i al  owner  meet s cer t ai n st at ut or y r equi r ement s.   
Wi sconsi n St at .  § 180. 0740( 1)  def i nes " benef i c i al  owner "  as " a 
per son whose shar es ar e hel d i n a vot i ng t r ust  or  hel d by a 
nomi nee on t he per son' s behal f . "    

4 Wi sconsi n St at .  § 180. 0741 t hr ough Wi s.  St at .  § 180. 0744 
set  out  r equi r ement s t hat  must  be met  i n or der  t o br i ng a 
der i vat i ve c l ai m.   See Read v.  Read,  205 Wi s.  2d 558,  565,  556 
N. W. 2d 768 ( Ct .  App.  1996) .   The West bur gs di d not  meet  t hose 
st at ut or y r equi r ement s and t her ef or e,  t hey cannot  r ai se 
count er cl ai ms or  af f i r mat i ve def enses t hat  r est  on i nj ur y t o t he 
cor por at i ons.  
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mar ket  account  on August  30,  2006. 5  That  c l ai m i s based on t he 

West bur gs'  asser t i on t hat  t he f unds i n t hei r  per sonal  money-

mar ket  account  wer e not  subj ect  t o any secur i t y or  cr edi t  

agr eement . 6  They al l ege t hat  f r eezi ng t hat  account  damaged t hem 

because i t  was t hei r  sol e sour ce of  f unds f or  l i v i ng expenses,  

as t hey wer e not  dr awi ng a sal ar y f r om Zaddo.   The West bur gs 

al l eged t hat  access t o t hei r  per sonal  account  was deni ed unt i l  

t hey agr eed t o pl ace Zaddo,  I nc.  i nt o a ch.  128 r ecei ver shi p.   

On Sept ember  7,  2006,  t he West bur gs pl aced Zaddo,  I nc.  i nt o 

r ecei ver shi p.    

I I .   DI SCUSSI ON 

A.   St andar d of  Revi ew 

¶75 Whet her  t he f act s al l eged i n a compl ai nt  st at e a c l ai m 

f or  r el i ef  t hat  i s  based on an i nj ur y t hat  i s  pr i mar i l y t o a 

cor por at i on or  whet her  t he c l ai med i nj ur y i s pr i mar i l y a di r ect  

i nj ur y t o anot her  per son ar e quest i ons of  l aw t hat  we r evi ew 

i ndependent l y.   Bor ne v.  Gonst ead Advanced Techni ques,  I nc. ,  

2003 WI  App 135,  ¶10,  266 Wi s.  2d 253,  677 N. W. 2d 709.   The 

scope of  a guar ant or ' s l i abi l i t y  under  a wr i t t en guar ant y 

cont r act  pr esent s a quest i on of  l aw al so subj ect  t o our  

                                                 
5 The West bur gs al l ege t hat  t hei r  money- mar ket  account  was 

f r ozen " pr i or  t o"  August  15,  2006.   See Count er cl ai ms,  ¶34.   
Par k Bank deni es t hi s al l egat i on,  but  admi t s t hat  i t  di d f r eeze 
t he account  on August  30,  2006.   See Repl y t o Count er cl ai ms,  
¶¶34,  38.   I  have chosen t o use t he August  30 dat e because t her e 
i s agr eement  t hat  t he West bur gs wer e deni ed access t o t hei r  
money- mar ket  account  on August  30,  2006.  

6 Count er cl ai m,  ¶48. a.   
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i ndependent  r evi ew.   See Cont ' l  Bank & Tr ust  Co.  v.  Akwa,  58 

Wi s.  2d 376,  388,  206 N. W. 2d 174 ( 1973) .    

B.   The West bur gs'  Cl ai ms 

¶76 When an act  t hat  i s  al l eged t o have caused i nj ur y t o a 

cor por at i on i s al l eged al so t o have caused an i nj ur y t o anot her  

per son,  we must  det er mi ne whet her  t he al l eged i nj ur y t o t he 

ot her  per son i s di r ect  or  mer el y  der i vat i ve of  t he i nj ur y t o t he 

cor por at i on.   Rose,  56 Wi s.  2d at  229.   " Wher e t he i nj ur y t o t he 

cor por at i on i s  t he pr i mar y i nj ur y,  and any i nj ur y  t o 

st ockhol der s secondar y,  i t  i s  t he der i vat i ve act i on al one t hat  

can be br ought  and mai nt ai ned. "   I d.   St at ed ot her wi se,  t o r ai se 

a di r ect  c l ai m of  i nj ur y,  t he r i ght  sought  t o be enf or ced must  

be t hat  of  t he per son seeki ng t o enf or ce i t  and not  dependent  on 

a r i ght  of  a cor por at i on.   I d.    

¶77 Ther e ar e occasi ons wher e t he separ at e r i ght  of  a 

cor por at i on and t he separ at e r i ght  of  anot her  per son ar e bot h 

wr ongf ul l y af f ect ed by one act .   See Har pol e Ar chi t ect s,  P. C.  v.  

Bar l ow,  668 F.  Supp.  2d 68,  77- 78 ( D. C.  2009)  ( expl ai ni ng t hat  

wher e conver si on by f or mer  bookkeeper  was an i nj ur y t o t he 

cor por at i on,  bookkeeper ' s mi sr epr esent at i on,  whi ch was made t o 

hi de t he conver si on of  cor por at e f unds,  caused a separ at e i nj ur y 

t o Har pol e) .   Cl ai ms r ai sed as af f i r mat i ve def enses ar e subj ect  

t o t he same anal ysi s of  whet her  t he def ense bel ongs pr i mar i l y t o 

t he cor por at i on or  i s based on a separ at e and di st i nct  r i ght  of  

t he per son who i s asser t i ng i t .    

¶78 I n t he case at  hand,  I  agr ee wi t h t he maj or i t y opi ni on 

t hat  t he onl y r i ght  t o whi ch i nj ur y i s c l ai med t hat  does not  
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depend on an under l y i ng i nj ur y t o a cor por at i on i s t he t empor ar y 

f r eezi ng of  t he West bur gs'  per sonal  money- mar ket  account  by Par k 

Bank. 7   

C.   Guar ant y Pr i nci pl es 

¶79 The r i ght s and obl i gat i ons of  a guar ant or  ar e separ at e 

and di st i nct  f r om t hose of  t he debt or ,  as t he guar ant or ' s 

obl i gat i ons ar i se f r om t he t er ms of  t he guar ant y cont r act .   Bank 

Mut .  v.  S. J.  Boyer  Const r . ,  I nc. ,  2010 WI  74,  ¶54,  326 Wi s.  2d 

521,  785 N. W. 2d 462 ( expl ai ni ng t hat  a guar ant or ' s r i ght s and 

obl i gat i ons ar e set  by cont r act ) .   One may guar ant ee t he debt s 

of  an i ndi v i dual ,  as wel l  as t he debt s of  a cor por at i on.   The 

l egal  pr i nci pl es t hat  appl y t o a guar ant or ' s r i ght s and 

obl i gat i ons ar e based on t he t er ms of  t he guar ant y cont r act ,  not  

on t he nat ur e of  t he debt or .   See  McFar l and St at e Bank v.  

Sher r y,  2011 WI  App 4,  ¶1,  338 Wi s.  2d 462,  809 N. W. 2d 58.    

¶80 Under  t he f act s of  t hi s case,  t he West bur gs'  

obl i gat i ons under  t he guar ant y cont r act  do not  i nvol ve 

consi der at i on of  t hei r  st at us as shar ehol der s. 8  Rat her ,  i n t hi s 

act i on,  i t  i s  t he t er ms of  t he guar ant y cont r act  upon whi ch t he 

val i di t y of  Par k Bank' s act i ons and t he West bur gs'  count er cl ai ms 

depend.   Bank Mut . ,  326 Wi s.  2d 521,  ¶54.    

                                                 
7 Maj or i t y op. ,  ¶¶54- 55.  

8 The si gni f i cant  l egal  quest i on t hat  escapes r evi ew under  
t he f act s of  t hi s case i s:   whet her  t he West bur gs coul d have 
r el i ed on a j udgment  f r om a successf ul  der i vat i ve c l ai m as a 
def ense t o Par k Bank' s c l ai ms under  t he guar ant y cont r act s.   
Because t he West bur gs di d not  f ol l ow t he st at ut or y r equi r ement s 
f or  br i ngi ng a der i vat i ve c l ai m,  we cannot  addr ess t hi s 
quest i on.   
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¶81 The guar ant y t he West bur gs s i gned i s a guar ant y of  

payment . 9  Under  a guar ant y of  payment ,  when t he debt or  i s i n 

def aul t ,  t he cr edi t or  i s  ent i t l ed t o enf or ce col l ect i on f r om t he 

guar ant or  wi t hout  f i r st  seeki ng col l ect i on f r om ot her  sour ces.   

Bank of  Sun Pr ai r i e v.  Opst ei n,  86 Wi s.  2d 669,  677- 78,  273 

N. W. 2d 279 ( 1979) .   St at ed ot her wi se,  a guar ant y  of  payment  i s  a 

pr i mar y,  not  a col l at er al ,  pr omi se t o pay when t he debt or  

def aul t s.   I d.  at  678.   No ef f or t s t o col l ect  on ot her  secur i t y 

ar e necessar y bef or e a cr edi t or  may enf or ce a guar ant y of  

payment  agai nst  a guar ant or .   Fi r st  Wi s.  Nat ' l  Bank of  Oshkosh 

v.  Kr amer ,  74 Wi s.  2d 207,  212,  246 N. W. 2d 536 ( 1976) .    

¶82 However ,  a cr edi t or  i s  not  per mi t t ed t o r ecover  f r om a 

guar ant or  f or  mor e t han t he t ot al  debt  due.   Cont ' l  Bank,  58 

Wi s.  2d at  389.   Ther ef or e,  a guar ant or  of  payment  i s ent i t l ed 

t o an of f set  f r om t he debt  owed by t he debt or  f or  t he amount  

t hat  t he cr edi t or  has obt ai ned f r om ot her  sour ces.   See 

McFar l and St at e Bank,  338 Wi s.  2d 462,  ¶31.  

¶83 The maj or i t y opi ni on i mpr eci sel y st at es t he l aw when 

i t  combi nes pr i nci pl es f or  det er mi ni ng who may br i ng a 

der i vat i ve c l ai m wi t h t he r i ght s and obl i gat i ons of  a guar ant or .   

For  exampl e,  i t  posi t s t hat  " Whet her  a guar ant or  may r ai se 

der i vat i ve c l ai ms i ndi v i dual l y i n an act i on seeki ng payment  

under  a guar ant y i s a quest i on not  pr evi ousl y addr essed by 

Wi sconsi n cour t s. " 10  However ,  our  deci s i ons,  as wel l  as 

                                                 
9 The maj or i t y opi ni on al so concl udes t hat  t he guar ant y t he 

West bur gs s i gned i s a guar ant y of  payment .   Maj or i t y op. ,  ¶58.    

10 Maj or i t y op. ,  ¶45.  
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Wi sconsi n St at ut es,  speci f i cal l y  pr ovi de t hat  onl y a shar ehol der  

or  a benef i c i al  owner  has st andi ng t o br i ng a der i vat i ve c l ai m.   

Kr i er  v.  Vi l i one,  2009 WI  45,  ¶29,  317 Wi s.  2d 288,  766 N. W. 2d 

517 ( expl ai ni ng t hat  Kr i er  coul d not  sue on behal f  of  EOG 

Envi r onment al  because Kr i er  was not  a shar ehol der  and t her ef or e,  

" l acks st andi ng"  t o br i ng a der i vat i ve sui t ) ;  Bor ne,  266 Wi s.  2d 

253,  ¶15 ( st at i ng t hat  " [ t ] he f ai l ur e t o pl ead t hat  one was a 

r egi st er ed shar ehol der  r equi r es t he di smi ssal  of  der i vat i ve 

c l ai ms" ) ;  Shel st ad v.  Cook,  77 Wi s.  2d 547,  554,  253 N. W. 2d 517 

( 1977)  ( expl ai ni ng t hat  " [ p] l ai nt i f f ' s  speci al  r el at i on t o t he 

cor por at i on as a st ockhol der  i s i nt r i nsi c t o t he ver y nat ur e of  

t he [ der i vat i ve c l ai m]  and t hus a pr er equi s i t e t o pl ai nt i f f ' s  

st andi ng t o pur sue i t " ) ;  see al so Wi s.  St at .  § 180. 0741.    

¶84 Fur t her mor e,  when one i s ei t her  a shar ehol der  or  a 

benef i c i al  owner ,  a der i vat i ve c l ai m may be br ought  onl y when 

t he speci f i c  r equi r ement s set  out  i n t he st at ut es have been met .   

Read,  205 Wi s.  2d at  565;  see al so Wi s.  St at .  §§ 180. 0741- . 0744 

( set t i ng out  t hose r equi r ement s) .   St at ed ot her wi se,  unl ess a 

per son or  ent i t y has t he st at us of  shar ehol der  or  benef i c i al  

owner ,  Wi sconsi n case l aw and st at ut es pr ecl ude st andi ng t o 

br i ng der i vat i ve c l ai ms.   Kr i er ,  317 Wi s.  2d 288,  ¶¶18,  29;  

Bor ne,  266 Wi s.  2d 253,  ¶15;   Read,  205 Wi s.  2d at  565;  

Shel st ad,  77 Wi s.  2d at  554;  § 180. 0741.    

¶85 The maj or i t y opi ni on' s use of  Mi d- St at e Fer t i l i zer  Co.  

v.  Exch.  Nat ' l  Bank of  Chi .  ( Mi d- St at e I I ) ,  877 F. 2d 1333 ( 7t h 

Ci r .  1989) ,  i s  i nt er est i ng and mer i t s comment  f or  a number  of  

r easons.   Fi r st ,  i n Mi d- St at e I I ,  t he cor por at i on t hat  was 
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al l eged t o have suf f er ed i nj ur y f r om Exchange Nat i onal  Bank' s 

act i ons was a pl ai nt i f f  and t her ef or e,  i t  pr oceeded on seven 

count s al l egi ng i nj ur y t o i t sel f .   Mi d- St at e Fer t i l i zer  Co.  v.  

Exch.  Nat ' l  Bank of  Chi .  ( Mi d- St at e I ) ,  693 F. Supp.  666,  669 

( N. D.  I l l .  1988) .   Second,  t he non- cor por at e pl ai nt i f f s,  Lasl ey 

and Maxi ne Ki mmel ,  sued as bot h shar ehol der s and as guar ant or s.   

I d.  at  668.   Thi r d,  t he st andi ng quest i on i n Mi d- St at e I I  t ur ned 

on f eder al  st at ut es t hat  compr i se t he Bank Hol di ng Company Act  

( BHCA)  and t he Racket eer  I nf l uenced Cor r upt  Or gani zat i ons Act  

( RI CO) ,  whi ch accor ded st andi ng t o " [ a] ny per son who i s i nj ur ed 

i n hi s busi ness or  pr oper t y by r eason of  anyt hi ng f or bi dden 

[ under  t he act s] . "   Mi d- St at e I I ,  877 F. 2d at  1334- 35 ( c i t i ng 12 

U. S. C § 1975 and 18 U. S. C § 1964( c) ) . 11   

¶86 Onl y di r ect  i nj ur i es ar e suf f i c i ent  t o af f or d st andi ng 

t o sue under  BHCA or  RI CO.   I d.  at  1335.   Accor di ngl y,  t he 

Ki mmel s wer e r equi r ed t o show a di r ect  i nj ur y;  a der i vat i ve 

i nj ur y was i nsuf f i c i ent  t o est abl i sh f eder al  st andi ng t o br i ng a 

c l ai m under  ei t her  BHCA or  RI CO.   I d.   

¶87 Ther ef or e,  t he quest i on pr esent ed i n Mi d- St at e I I  was 

not  whet her  a guar ant or  coul d br i ng a der i vat i ve c l ai m.   Rat her ,  

t he quest i on pr esent ed i n Mi d- St at e I I  was whet her  t he Ki mmel s 

had pl ed a di r ect  or  a der i vat i ve i nj ur y.   I d.  at  1335.   The 

                                                 

11 The pl ai nt i f f s '  pr i nci pal  gr i evances wer e cont r ol l ed by 
I l l i noi s l aw.   Mi d- St at e Fer t i l i zer  Co.  v.  Exch.  Nat ' l  Bank of  
Chi .  ( Mi d- St at e I I ) ,  877 F. 2d 1333,  1334 ( 7t h Ci r .  1989) .   The 
cour t  addr essed t he st andi ng quest i on t o det er mi ne whet her  t her e 
was f eder al  j ur i sdi ct i on f or  t he pendent  st at e l aw cl ai ms.   I d.  
at  1334- 35.   
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cour t  r easoned t hat  shar ehol der s '  and guar ant or s '  i nj ur i es wer e 

der i vat i ve because " [ s] ui t s by shar ehol der s,  guar ant or s,  and t he 

l i ke may wel l  be ef f or t s t o di ver t  t he debt or ' s asset s——t o pay 

of f  one set  of  cr edi t or s ( her e,  t he Ki mmel s)  whi l e keepi ng t he 

pr oceeds out  of  t he hands of  t he f i r m' s ot her  cr edi t or s. "   I d.  

at  1336.   Accor di ngl y,  because t he cour t  concl uded t hat  t he 

Ki mmel s pl ed onl y der i vat i ve i nj ur y,  t hey di d not  have st andi ng 

t o pr oceed on t hei r  f eder al  c l ai ms.   I d.    

¶88 The r easoni ng i n Mi d- St at e I I  suppor t s a guar ant or ' s 

st andi ng t o pr oceed on a f eder al  c l ai m under  BHCA or  RI CO i f  t he 

guar ant or  can show a di r ect ,  r at her  t han a der i vat i ve i nj ur y.   

I d.  at  1336 ( " Guar ant or s must  be t r eat ed as cr edi t or s.   When 

t hey suf f er  di r ect  i nj ur y——i nj ur y i ndependent  of  t he f i r m' s 

f at e——t hey may pur sue t hei r  own r emedi es" ) .   Li kewi se i n 

Wi sconsi n,  i f  a guar ant or  has a di r ect  i nj ur y ,  t he guar ant or  

owns t he cl ai m and may pr oceed on i t . 12  However ,  Mi d- St at e I I  

has not hi ng t o do wi t h whet her  a guar ant or  has s t andi ng t o br i ng 

a der i vat i ve c l ai m gr ounded i n Wi sconsi n l aw.    

¶89 Wi sconsi n St at ut es l i mi t  st andi ng t o br i ng der i vat i ve 

c l ai ms t o shar ehol der s and benef i c i al  owner s.   Kr i er ,  317 

Wi s.  2d 288,  ¶29 ( expl ai ni ng t hat  st andi ng t o sue based on a 

cor por at e i nj ur y r equi r es one t o be a shar ehol der ) ;  Bor ne,  266 

Wi s.  2d 253,  ¶15 ( same) ;  Shel st ad,  77 Wi s.  2d at  554 ( same) ;  see 

al so Wi s.  St at .  § 180. 0741.   A guar ant or  cannot  br i ng a 

der i vat i ve c l ai m under  Wi sconsi n l aw i f  hi s sol e st at us i s t hat  

                                                 
12 The West bur gs r ai se a di r ect  c l ai m agai nst  Par k Bank i n 

r egar d t o f r eezi ng t hei r  per sonal  money- mar ket  account .  
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of  a guar ant or .   Kr i er ,  317 Wi s.  2d 288,  ¶¶18,  29;  Bor ne,  266 

Wi s.  2d 253,  ¶15;  Read,  205 Wi s.  2d at  565;  Shel st ad,  77 Wi s.  2d 

at  554;  see al so Wi s.  St at .  §§ 180. 0741- . 0744.  

¶90 I n Wi sconsi n,  a guar ant or ' s r i ght s and obl i gat i ons ar e 

cont r ol l ed by t he guar ant y cont r act .   See Bank Mut . ,  326 Wi s.  2d 

521,  ¶54.   On t he ot her  hand,  a shar ehol der ' s r i ght s ar e 

est abl i shed by t he ar t i c l es of  i ncor por at i on,  t he cor por at e by-

l aws and t he Wi sconsi n St at ut es.   A guar ant or  cannot  br i ng a 

der i vat i ve c l ai m,  unl ess t he guar ant or  i s al so a shar ehol der  or  

a benef i c i al  owner .   However ,  i t  i s  t he st at us as a shar ehol der  

or  benef i c i al  owner  t hat  i s  necessar y t o br i ngi ng a der i vat i ve 

c l ai m;  bei ng a guar ant or  i s never  a suf f i c i ent  s t at us t o br i ng a 

der i vat i ve c l ai m.    

¶91 The maj or i t y opi ni on ci t es Labovi t z v.  Washi ngt on 

Ti mes Cor p. ,  172 F. 3d 897 ( D. C.  Ci r .  1999) ,  as suppor t i ng i t s 

cont ent i on t hat  " Mi d- St at e pr esent ed per suasi ve aut hor i t y f or  

det er mi ni ng whet her  guar ant or s have st andi ng t o r ai se der i vat i ve 

c l ai ms. " 13  St andi ng al one,  t he above quot at i on f r om t he maj or i t y  

opi ni on coul d cause conf usi on because i t  coul d be r ead t o i mpl y 

t hat  t her e ar e occasi ons when havi ng t he st at us of  a guar ant or  

i s suf f i c i ent  t o br i ng a der i vat i ve c l ai m on behal f  of  a 

cor por at i on.   However ,  as Mi d- St at e I I  c l ear l y expl ai ns,  a 

guar ant or  needs a di r ect  i nj ur y t o sue under  ei t her  BHCA or  

RI CO.   St at ed ot her wi se,  even under  t he f eder al  l aw consi der ed 

i n Mi d- St at e I I ,  t he Ki mmel s,  as guar ant or s,  di d not  have 

st andi ng t o br i ng a der i vat i ve c l ai m.   Mi d- St at e I I ,  877 F. 2d at  

                                                 
13 Maj or i t y op. ,  ¶49.  
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1335.   Accor di ngl y,  any concer n t hat  t he quot ed l anguage f r om 

t he maj or i t y opi ni on may be mi si nt er pr et ed i s quel l ed because 

t he maj or i t y opi ni on r epeat edl y concl udes t hat  a guar ant or  

cannot  br i ng a der i vat i ve c l ai m i n Wi sconsi n.   The maj or i t y 

opi ni on expl ai ns " [ b] ecause each i s der i vat i ve,  t he West bur gs 

have no st andi ng t o r ai se t hem gi ven t hat  t hey appear  i n t hi s 

act i on as guar ant or s. " 14  I  agr ee wi t h t he maj or i t y opi ni on' s  

concl usi on t hat  t he st at us of  a guar ant or  i s  i nsuf f i c i ent  t o 

br i ng a der i vat i ve c l ai m i n Wi sconsi n.    

D.   The West bur gs'  Di r ect  Count er cl ai m 

¶92 Par k Bank asser t s i t  had t he r i ght  t o f r eeze t he 

West bur gs'  money- mar ket  account  under  t he cont i nui ng guar ant y;  

t he West bur gs al l ege Par k Bank di d not  have t hat  r i ght .   Bot h 

t he c l ai m and t he def ense ar e f ounded on t he guar ant y cont r act  

s i gned by t he West bur gs on Januar y 28,  2005.   

¶93 Par k Bank' s r i ght s under  t he guar ant y cont r act  ar e 

ver y br oad.   Fi r st ,  t he guar ant y  gi ves par t i cul ar i zed not i ce t o 

t he West bur gs t hat  i t  i s  a cont i nui ng guar ant y t hat  i ncl udes 

debt  i n exi st ence on Januar y 28,  2005,  when t he guar ant y was 

si gned,  as wel l  as debt  t hat  accr ues subsequent l y.   The guar ant y 

pr ovi des:   

You ar e bei ng asked t o guar ant ee t he past ,  pr esent  and 
f ut ur e Obl i gat i ons of  Debt or .   I f  Debt or  does not  pay,  
you wi l l  have t o.   You may al so have t o pay col l ect i on 
cost s.   Lender  can col l ect  t he Obl i gat i ons f r om you 
wi t hout  f i r st  t r y i ng t o col l ect  f r om Debt or  or  anot her  
guar ant or .    

                                                 
14 Maj or i t y op. ,  ¶3.  
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Second,  t he guar ant y speci f i cal l y gr ant ed Par k Bank r i ght s i n 

r egar d t o t he per sonal  money- mar ket  account  t hat  was f r ozen f r om 

August  30,  2006 t o Sept ember  7,  2006.   I n t hi s r egar d,  t he 

guar ant y pr ovi des:  

Guar ant or  gr ant s t o Lender  a secur i t y i nt er est  and 
l i en i n any deposi t  account  Guar ant or  may at  any t i me 
have wi t h Lender .   Lender  may,  at  any t i me af t er  t he 
occur r ence of  an event  of  def aul t  and not i ce and 
oppor t uni t y t o cur e,  i f  r equi r ed by § 425. 105,  Wi s.  
St at s. , 15 set - of f  any amount  unpai d on t he Obl i gat i ons 
agai nst  any deposi t  bal ances Guar ant or  may at  any t i me 
have wi t h Lender ,  or  ot her  money now or  her eaf t er  owed 
Guar ant or  by Lender .  .  .  .   Thi s  Guar ant y i s val i d and 
enf or ceabl e agai nst  Guar ant or  even t hough any 
Obl i gat i on i s i nval i d or  unenf or ceabl e agai nst  any 
Debt or .   

¶94 Thi r d,  i t  appear s t hat  Par k Bank coul d have t aken t he 

ent i r e money- mar ket  account  i f  Zaddo,  I nc.  or  Zaddo Hol di ngs 

wer e i n def aul t  of  t hei r  obl i gat i ons under  t he l oan document s,  

r at her  t han si mpl y pr event i ng access t o t he account  as was done 

f r om August  30,  2006 unt i l  Sept ember  7,  2006.   However ,  on t he 

                                                 
15 Wi sconsi n St at .  § 425. 105 addr esses a mer chant ' s 

obl i gat i on t o gi ve not i ce of  def aul t  and a r i ght  t o cur e t o 
consumer s i n consumer  cr edi t  t r ansact i ons.   The West bur gs do not  
ar gue t o us t hat  Par k Bank i s a " mer chant "  i n r egar d t o t he 
cont i nui ng guar ant y,  t hat  t he guar ant y i nvol ved a " consumer  
cr edi t  t r ansact i on, "  or  t hat  not i ce of  def aul t  i s  r equi r ed under  
l aw.   Accor di ngl y,  I  do not  addr ess § 425. 105 f ur t her .  
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document s pr esent ed i n t hi s r evi ew,  i t  i s  not  possi bl e f or  me t o 

det er mi ne whet her  a def aul t  exi st ed on August  30,  2006. 16   

¶95 I t  al so i s not  possi bl e t o det er mi ne what  damages t he 

West bur gs sust ai ned dur i ng t he per i od of  t i me when t hey di d not  

have access t o t hei r  per sonal  account ,  as t hey do not  

par t i cul ar i ze t he damages t hat  t hey al l ege ar ose f r om Par k 

Bank' s f r eezi ng t hei r  account  f or  t hi s per i od of  t i me.   Rat her ,  

al l  of  t he damages t hey l i s t  on t he document  ent i t l ed 

" Def endant ' s Count er cl ai med Damages"  r est  upon an under l y i ng 

i nj ur y t o t he cor por at i on.   See Appendi x of  Appel l ant s-

Pet i t i oner s,  pp.  101- 02.   Those damages ar e der i vat i ve of  t he 

cor por at i ons'  i nj ur i es and may not  be br ought  her e,  as I  have 

expl ai ned above.    

¶96 Because t he West bur gs i dent i f y no damages t hat  

r esul t ed f r om t he t empor ar y f r eeze of  t hei r  per sonal  account ,  I  

agr ee wi t h t he maj or i t y opi ni on t hat  wi t hout  a par t i cul ar i zed 

st at ement  of  t hose damages,  t he West bur gs have not  made a 

                                                 
16 The maj or i t y opi ni on i s uncl ear  when i t  says t hat  Par k 

Bank made t he r equi r ed showi ng f or  summar y j udgment ,  and t hen 
l i nks t hat  st at ement  t o:   " The West bur gs do not  chal l enge t hat  
Zaddo became t he subj ect  of  an i nsol vency pr oceedi ng when i t  
pet i t i oned f or  a r ecei ver shi p. "   Maj or i t y op. ,  ¶65.   Fi r st ,  t he 
r ecei ver shi p i s t he i nsol vency pr oceedi ng.   Second,  t he 
West bur gs do poi nt  out  t hat  t he r ecei ver shi p was f i l ed on 
Sept ember  7,  2006,  but  t hei r  per sonal  account  was f r ozen no 
l at er  t han August  30,  2006.   Ther ef or e,  i n r egar d t o t he 
f r eezi ng of  t hei r  money- mar ket  account  based on t he al l egat i on 
t hat  Zaddo,  I nc.  was i n def aul t ,  t he West bur gs do al l ege Zaddo 
was not  i n an i nsol vency pr oceedi ng when Par k Bank f r oze t hei r  
per sonal  account .   Accor di ngl y,  payment  of  t he obl i gat i ons t hat  
t he West bur gs guar ant eed coul d not  be based on Zaddo' s f i l i ng an 
i nsol vency pr oceedi ng,  whi ch f i l i ng woul d have been a def aul t  
causi ng t he guar ant y t o be avai l abl e t o Par k Bank.    
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showi ng suf f i c i ent  t o over t ur n summar y j udgment  di smi ssi ng t he 

West bur gs'  di r ect  count er cl ai m. 17   

I I I .   CONCLUSI ON 

¶97 I n concl usi on,  I  wr i t e separ at el y t o poi nt  out  t wo 

f undament al  pr i nci pl es:   ( 1)  t he r i ght s and obl i gat i ons of  

guar ant or s ar e est abl i shed by t he guar ant y cont r act ,  under  whi ch 

t he guar ant or  and t he cr edi t or  f or  whose benef i t  t he guar ant y 

was gi ven oper at e;  and ( 2)  t he maj or i t y opi ni on af f i r ms t hat  

onl y a shar ehol der  or  benef i c i al  owner  has st andi ng t o br i ng a 

der i vat i ve c l ai m i n Wi sconsi n. 18  

¶98 I  agr ee wi t h t he maj or i t y  opi ni on t hat  al l  

count er cl ai ms and af f i r mat i ve def enses r ai sed her ei n,  except  

one,  ar e der i vat i ve and t her ef or e,  t hey cannot  be br ought  i n 

t hi s act i on.   However ,  because i n some of  i t s di scussi on,  t he 

maj or i t y opi ni on coul d be r ead er r oneousl y t o equat e 

shar ehol der s '  r i ght s and obl i gat i ons wi t h t hose of  guar ant or s,  I  

do not  j oi n t he maj or i t y opi ni on,  but  r espect f ul l y concur .    

¶99 I  am aut hor i zed t o st at e t hat  Just i ces ANNETTE 

KI NGSLAND ZI EGLER and MI CHAEL J.  GABLEMAN j oi n t hi s concur r ence.  

 

 

 

                                                 
17 Maj or i t y op. ,  ¶55 & n. 12.  

18 Maj or i t y op. ,  ¶¶3,  67.  
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