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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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¶1 N.  PATRI CK CROOKS,  J.    Thi s  i s a r evi ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s1 t hat  af f i r med t he 

ci r cui t  cour t .   Thi s case i nvol ves t wo di st i nct  i ssues.   The 

f i r st  i ssue i s whet her  a war r ant l ess sear ch of  Gr aci a' s bedr oom2 

was a val i d exer ci se of  t he communi t y car et aker  except i on t o t he 

war r ant  r equi r ement  under  t he f eder al  and st at e const i t ut i ons. 3  

The second i ssue i s f act ual l y  unr el at ed and i nvol ves whet her  

Gr aci a can successf ul l y col l at er al l y at t ack hi s  second oper at i ng 

a mot or  vehi c l e under  t he i nf l uence ( OWI ) 4 f r om 1998 on t he 

gr ounds t hat  he di d not  val i dl y wai ve hi s r i ght  t o counsel .    

¶2 Gr aci a moved t o suppr ess evi dence obt ai ned dur i ng and 

r esul t i ng f r om t he sear ch on t he gr ounds t hat  t he pol i ce had 

i l l egal l y ent er ed hi s bedr oom despi t e hi s obj ect i on and wi t hout  

a war r ant .   The ci r cui t  cour t  f or  Wi nnebago Count y,  t he 

                                                 
1 St at e v.  Gr aci a,  No.  2011AP813- CR,  Ci t y of  Menasha v.  

Gr aci a,  No.  2011AP814,  unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  Dec.  
28,  2011) .  

2 The par t i es do not  di sput e t hat  a sear ch occur r ed f or  
pur poses of  t he Four t h Amendment  when t he of f i cer s ent er ed 
Gr aci a' s bedr oom and t al ked t o hi m,  whi ch l ed t o t hei r  di scover y 
t hat  Gr aci a was i nt oxi cat ed.  

3 The ci r cui t  cour t  al so f ound t hat  Gr aci a unr easonabl y  
r ef used t o submi t  t o a t est  f or  i nt oxi cat i on.   The r ef usal  and 
t he appeal  f r om t he j udgment  of  convi ct i on f or  f our t h- of f ense 
OWI  have been consol i dat ed.    

4 Wi s.  St at .  § 346. 63,  ent i t l ed " Oper at i ng under  i nf l uence 
of  i nt oxi cant  or  ot her  dr ug, "  pr ohi bi t s dr i ver s f r om bot h 
oper at i ng a mot or  vehi c l e under  t he i nf l uence  and oper at i ng a 
mot or  vehi c l e wi t h a pr ohi bi t ed al cohol  cont ent .   See Wi s.  St at .  
§ 346. 63 ( 2009- 10) .   To avoi d unnecessar y conf usi on,  t hi s 
opi ni on wi l l  usual l y r ef er  t o v i ol at i ons of  Wi s.  St at .  § 346. 63 
as " OWI "  unl ess speci f i cal l y not ed.  
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Honor abl e Bar bar a H.  Key pr esi di ng,  deni ed Gr aci a' s mot i on t o 

suppr ess,  hol di ng t hat  t he pol i ce of f i cer s wer e exer ci s i ng t hei r  

communi t y car et aker  f unct i on when t hey ent er ed Gr aci a' s bedr oom 

af t er  t r acki ng hi m f r om a si ngl e- car  acci dent ,  and t hei r  act i ons 

wer e const i t ut i onal l y per mi t t ed.   Gr aci a al so chal l enged a pr i or  

convi ct i on,  c l ai mi ng t hat  he had not  val i dl y wai ved hi s r i ght  t o 

counsel  i n t hat  case.   The ci r cui t  cour t  f ound t hat  Gr aci a 

val i dl y wai ved hi s r i ght  t o counsel  dur i ng hi s 1998 no cont est  

pl ea hear i ng.   Gr aci a subsequent l y pl eaded no cont est  t o 

oper at i ng wi t h a pr ohi bi t ed al cohol  cont ent ,  f our t h of f ense,  i n 

v i ol at i on of  Wi s.  St at .  § 346. 63( 1) ( b) 5 wi t h an al cohol  f i ne 

enhancer  under  § 346. 65( 2) ( g) 1.   The cour t  of  appeal s af f i r med 

on bot h i ssues.  

¶3 We hol d t hat  t he c i r cui t  cour t  pr oper l y deni ed 

Gr aci a' s mot i on t o suppr ess.   The t est  f or  t he communi t y 

car et aker  except i on was r ecent l y l ai d out  by t hi s cour t  i n St at e 

v.  Pi nkar d and l ooks at  whet her  a sear ch or  sei zur e t ook pl ace,  

whet her  t he pol i ce exer ci sed a bona f i de communi t y car et aker  

f unct i on,  and whet her  t he i nt r us i on was r easonabl e based on t he 

at t endant  c i r cumst ances.   St at e v.  Pi nkar d,  2010 WI  81,  ¶29,  327 

Wi s.  2d 346,  785 N. W. 2d 592.   Her e,  t he pol i ce wer e f ol l owi ng up 

on a maj or  s i ngl e- vehi c l e acci dent  whi ch l ef t  t he f r ont  end of  

t he car  dr i ven by Gr aci a ext ensi vel y damaged and a t r af f i c  pol e 

compl et el y knocked down.   They val i dl y ent er ed t he home on 

                                                 
5 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2009-

10 ver si on unl ess ot her wi se not ed.  



No.  2011AP813- CR & 2011AP814  

 

4 
 

consent  of  Gr ac i a' s br ot her  and af t er  hi s br ot her  br oke open 

Gr aci a' s bedr oom door ,  wi t hout  any pr ompt i ng by t he pol i ce,  

r easonabl y exer ci sed t hei r  communi t y car et aker  f unct i on when 

t hey cr ossed t he t hr eshol d i nt o Gr aci a' s bedr oom.   The pol i ce 

act ed on t hei r  concer n t hat  Gr aci a mi ght  have sust ai ned a 

s i gni f i cant  i nj ur y i n t he aut o acci dent .   Gi ven t hese f act s,  t he 

war r ant l ess sear ch was r easonabl e under  t he Four t h Amendment  of  

t he Uni t ed St at es Const i t ut i on and Ar t i c l e 1,  Sect i on 11 of  t he 

Wi sconsi n Const i t ut i on.  

¶4 We f ur t her  hol d t hat  despi t e a t echni cal l y def i c i ent  

pl ea col l oquy,  Gr aci a knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y  

wai ved hi s r i ght  t o counsel  bef or e he pl eaded no cont est  t o hi s 

second OWI  i n 1998,  a v i ol at i on of  Wi s.  St at .  § 346. 63( 1) ( b)  

( 1997- 98) ,  oper at i ng wi t h a pr ohi bi t ed al cohol  concent r at i on. 6  

He under st ood t he di f f i cul t i es and di sadvant ages of  sel f -

r epr esent at i on.   He had f ami l i ar i t y wi t h t he r ol e of  l awyer s,  

and he made a cost - benef i t  deci s i on not  t o hi r e an at t or ney 

because he was gui l t y and t he di st r i ct  at t or ney of f er ed hi m t he 

mi ni mum penal t y.   The ci r cui t  cour t  pr oper l y deni ed t he 

col l at er al  at t ack of  hi s ear l i er  convi ct i on and t hus consi der ed 

t he 1998 convi ct i on i n det er mi ni ng t hat  Gr aci a had t hr ee pr i or  

r el evant  convi ct i ons.  
                                                 

6 Wi sconsi n has a pr ogr essi ve penal t y syst em f or  OWI s i n 
whi ch pr i or  convi ct i ons ar e used t o det er mi ne t he appr opr i at e 
penal t i es.   See Wi s.  St at .  § 346. 65.   The penal t y st r uct ur e f or  
t hese convi ct i ons changes dependi ng on t he number  of  pr i or  
s i mi l ar  convi ct i ons t he dr i ver  has.   Wi sconsi n St at .  § 343. 307 
enumer at es r el evant  pr i or  conduct  f or  penal t i es under  Wi s.  St at .  
§ 346. 65.    
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I .  BACKGROUND 

¶5 Thi s case pr esent s t wo di st i nct  i ssues f or  t hi s cour t  

t o deci de.   Each i ssue has unr el at ed f act s.   The f i r st  i ssue i s 

r el at ed t o a war r ant l ess sear ch,  and t he second i s a col l at er al  

at t ack of  a pr i or  convi ct i on.   The f act s of  each wi l l  be 

pr esent ed i n t ur n.     

¶6 The Ci t y of  Menasha Pol i ce Depar t ment  r ecei ved a 

r epor t  of  a t r af f i c  s i gnal  down t hat  was i mpedi ng t r af f i c .   The 

si gnal ,  l ocat ed on a medi an,  had been compl et el y r i pped f r om t he 

gr ound,  and was l y i ng hal f  i n t he medi an and hal f  i n t he r oad.   

I t  appear ed f r om t he scene t hat  a vehi c l e had st r uck t he s i gnal  

and t hen l ef t .   At  t he scene,  t he pol i ce f ound a mangl ed l i cense 

pl at e l y i ng next  t o t he damaged t r af f i c  s i gnal ;  t he l i cense 

pl at e number  228JJD was l i s t ed as bel ongi ng t o a 1999 Bui ck 

Regal  LS.    

¶7 Af t er  some i nvest i gat i on, 7 t he pol i ce ar r i ved at  a 

t r ai l er  home wher e Juan G.  Gr aci a ( " Gr aci a" )  l i ved,  and t hey 

f ound t he Bui ck Regal  i n t he dr i veway.   The Bui ck had cl ear l y 

been i n an acci dent .   I t s f r ont  l i cense pl at e was mi ssi ng.   

Ther e was si gni f i cant  f r ont - end damage wi t h pi eces of  t he f r ont  

                                                 
7 The l i cense pl at e f ound at  t he scene was r egi st er ed t o 

Jesus Gr aci a- Val enzuel a.   The of f i cer s went  t o t he addr ess 
connect ed t o t he l i cense pl at e and di d not  f i nd t he vehi c l e.   
They al so checked anot her  addr ess f or  t he car ' s r egi st er ed owner  
on Jef f er son St r eet .   The pol i ce t hen l ear ned f r om t he peopl e at  
t hat  addr ess t hat  t he Gr aci as no l onger  l i ved t her e.   The pol i ce 
checked anot her  addr ess.   Then a f ami l y member  of  t he Gr aci as 
t ol d pol i ce t hat  Juan Gr aci a usual l y dr ove t hat  vehi c l e and gave 
t he pol i ce hi s addr ess on Wendy Way.  
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bumper  mi ssi ng.   Ther e wer e yel l ow mar ki ngs on t he si de of  t he 

door  panel .   The f r ont  end had been caved i n,  as i f  t he car  had 

st r uck a pol e,  and a pai r  of  eyegl asses and a hat  sat  on t he 

f r ont  passenger  seat .   Accor di ng t o t he of f i cer s,  t he damage 

seemed f r esh.    

¶8 When t he pol i ce of f i cer s ar r i ved at  t he t r ai l er  home,  

t he l i ght s wer e of f  i nsi de,  and no one answer ed t he door .   As 

t he pol i ce wer e about  t o l eave,  a pi ckup t r uck ar r i ved dr i ven by  

Jai me Gr aci a,  who t ol d pol i ce he was Gr aci a' s br ot her  and l i ved 

at  t hat  r esi dence wi t h Gr aci a.   Jai me Gr aci a st at ed t hat  hi s 

br ot her  shoul d be i nsi de.   The of f i cer s asked i f  t hey coul d come 

i nsi de,  expl ai ni ng t hat  t hey wer e wor r i ed about  Gr aci a' s  

pot ent i al  i nj ur i es and t hat  t hey needed t o make sur e he was 

okay.   Jai me Gr aci a asked t hem t o wai t  out s i de and went  i nt o t he 

house by hi msel f .   Af t er  sever al  mi nut es,  he al l owed t he 

of f i cer s i nsi de and t ol d t hem t hat  Gr aci a had l ocked hi msel f  i n 

hi s bedr oom.   Jai me Gr aci a br ought  t he of f i cer s t o Gr aci a' s 

bedr oom door .   I nsi de hi s r oom,  Gr aci a yel l ed i n Spani sh and 

Engl i sh,  t el l i ng t hem t o " go away. "   Bot h t he of f i cer s and Jai me 

Gr aci a t r i ed t he door  handl e.   One of  t he of f i cer s,  Of f i cer  

Lenss,  t est i f i ed t hat  Jai me Gr aci a t hen " put  hi s shoul der  

t hr ough t he door  and opened t he bedr oom door . "   Once t he door  

was open,  t he of f i cer s ent er ed t he r oom and made cont act  wi t h 

Gr aci a,  who was l y i ng on t he bed.   The of f i cer s obser ved 

Gr aci a' s bl oodshot  eyes,  s l ur r ed speech,  and t he st r ong odor  of  

i nt oxi cant s emanat i ng f r om Gr aci a.   Gr aci a event ual l y admi t t ed 
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t o dr i v i ng t he Bui ck.   The of f i cer s t hen ar r est ed Gr aci a f or  

oper at i ng a mot or  vehi c l e whi l e i nt oxi cat ed.    

¶9 Gr aci a moved t o suppr ess t he evi dence of  hi s 

i nt oxi cat i on obt ai ned af t er  t he pol i ce ent er ed hi s bedr oom.   At  

t he suppr essi on hear i ng,  t he St at e ar gued t hat  t he communi t y 

car et aker  except i on t o t he war r ant  r equi r ement  appl i ed.   The 

ci r cui t  cour t  agr eed and deni ed t he suppr essi on mot i on. 8  Gr aci a 

pl eaded no cont est  t o oper at i ng a mot or  vehi c l e wi t h a 

pr ohi bi t ed al cohol  cont ent ,  f our t h of f ense,  i n v i ol at i on of  Wi s.  

St at .  § 346. 63( 1) ( b)  and t hen appeal ed.   The cour t  of  appeal s 

af f i r med t he ci r cui t  cour t ' s  deni al  of  t he suppr essi on mot i on.   

On appeal ,  Gr aci a al so col l at er al l y at t acked a pr i or  convi ct i on 

as t he r esul t  of  an i nval i d wai ver  of  t he r i ght  t o counsel .   

Addi t i onal  r el evant  f act s wi l l  be i ncor por at ed t hr oughout  t he 

opi ni on.    

I I .  STANDARD OF REVI EW 

¶10 Thi s cour t  r evi ews mot i ons t o suppr ess by exami ni ng 

t he const i t ut i onal  chal l enge t o t he sear ch.   " Whet her  pol i ce 

conduct  has vi ol at ed t he const i t ut i onal  guar ant ees agai nst  

unr easonabl e sear ches and sei zur es i s a quest i on of  

const i t ut i onal  f act . "   St at e v.  St .  Mar t i n,  2011 WI  44,  ¶16,  334 

                                                 
8 Gr aci a al so r ef used t o t ake a t est  f or  i nt oxi cat i on.   The 

ci r cui t  cour t  hel d a j oi nt  suppr essi on and r ef usal  hear i ng.   The 
onl y gr ounds Gr aci a al l eges f or  t he r ef usal  i s  t he 
const i t ut i onal i t y of  t he sear ch.   The r ef usal  wi l l  not  be deal t  
wi t h separ at el y i n t hi s opi ni on because i n t hi s s i t uat i on,  i t  
r i ses and f al l s wi t h t he communi t y car et aker  except i on anal ysi s.   
Because we f i nd t he ent r y a val i d exer ci se of  t he communi t y 
car et aker  f unct i on,  t he r ef usal  was unr easonabl e.   
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Wi s.  2d 290,  800 N. W. 2d 858 ( c i t at i ons omi t t ed) .   We def er  t o 

t he c i r cui t  cour t ' s  f i ndi ngs of  f act s whi l e " i ndependent l y 

appl y[ i ng]  t hose hi st or i cal  f act s t o t he const i t ut i onal  

st andar d. "   I d.    

¶11 We r evi ew de novo " [ w] het her  a def endant  knowi ngl y,  

i nt el l i gent l y,  and vol unt ar i l y  wai ved hi s Si xt h Amendment  r i ght  

t o counsel . "   St at e v.  Er nst ,  2005 WI  107,  ¶10,  283 Wi s.  2d 300,  

699 N. W. 2d 92.   I n t hat  r evi ew,  we appl y const i t ut i onal  

pr i nci pl es t o t he f act s of  t he case.   St at e v.  Kl essi g,  211 

Wi s.  2d 194,  204,  564 N. W. 2d 716 ( 1997) .   

I I I .  ANALYSI S 

¶12 Fi r st  we det er mi ne i f  t he pol i ce exer ci sed a val i d 

communi t y car et aker  f unct i on;  i f  t hey di d not ,  and no ot her  

except i on appl i ed,  t he war r ant l ess sear ch woul d v i ol at e bot h t he 

Four t h Amendment  t o t he Uni t ed St at es Const i t ut i on and Ar t i c l e 

1,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on.   Second we l ook at  

whet her  Gr aci a can col l at er al l y at t ack hi s 1998 convi ct i on f or  

second- of f ense OWI  on t he gr ounds t hat  he di d not  knowi ngl y,  

i nt el l i gent l y,  and vol unt ar i l y  wai ve hi s r i ght  t o counsel  

because he was not  awar e of  t he di f f i cul t i es and di sadvant ages 

of  sel f - r epr esent at i on. 9 

A.  Pol i ce Sear ch and t he Communi t y Car et aker  Funct i on 

                                                 
9 I f  a col l at er al  at t ack i s successf ul ,  t he pr i or  convi ct i on 

cannot  be used t o enhance t he penal t i es f or  t he cur r ent  
convi ct i on.  See St at e v.  Pet er s,  2001 WI  74,  ¶22,  244 
Wi s.  2d 470,  628 N. W. 2d 797.   
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¶13 Ther e ar e t wo sear ches i n t hi s case——t he ent r y of  t he 

t r ai l er  and t he ent r y of  t he bedr oom.   Because Jai me Gr aci a 

consent ed t o t he pol i ce ent r y t o t he t r ai l er  and Gr aci a does not  

obj ect  t o t hat ,  we l ook onl y at  t he sear ch of  t he bedr oom. 10  

Gr aci a ar gues t hat  t he sear ch of  hi s bedr oom was not  a val i d 

exer ci se of  t he pol i ce' s communi t y car et aker  f unct i on.   The 

St at e asks t hi s cour t  t o af f i r m t he ci r cui t  cour t ' s  f i ndi ng t hat  

t he communi t y car et aker  f unct i on was val i dl y exer ci sed i n t hi s  

s i t uat i on.    

¶14 The communi t y car et aker  except i on i s anal yzed i n t he 

same manner  under  bot h t he st at e and f eder al  const i t ut i ons.   

St at e v.  Kr amer ,  2009 WI  14,  ¶18,  315 Wi s.  2d 414,  759 

N. W. 2d 598;  Pi nkar d,  327 Wi s.  2d 346,  ¶14.   Thi s cour t  l ooks at  

" t he t ot al i t y of  t he c i r cumst ances as t hey exi st ed at  t he t i me 

of  t he pol i ce conduct . "   Kr amer ,  315 Wi s.  2d 414,  ¶30.    

                                                 
10 The consensual  ent r y i nt o t he t r ai l er  home i s mor e l i ke 

I l l i noi s v.  Rodr i guez,  497 U. S.  177 ( 1990) ,  t han Geor gi a v.  
Randol ph,  547 U. S.  103 ( 2006) ,  because when consent  was bei ng 
gi ven t o ent er  t he home,  no one obj ect ed.   The Uni t ed St at es 
Supr eme Cour t  has al l owed war r ant l ess ent r y when pol i ce obt ai n 
vol unt ar y consent  of  an occupant  who shar es aut hor i t y over  t he 
common ar ea wi t h a co- occupant  even when l at er  t he co- occupant  
obj ect s t o t he use of  evi dence obt ai ned.   See I l l i noi s v.  
Rodr i guez,  497 U. S.  177.   I n Geor gi a v.  Randol ph,  547 U. S.  103,  
t he Uni t ed St at es Supr eme Cour t  hel d t hat  " a physi cal l y pr esent  
co- occupant ' s st at ed r ef usal  t o per mi t  ent r y pr evai l s,  r ender i ng 
t he war r ant l ess sear ch unr easonabl e and i nval i d as t o hi m. "   I d.  
at  106.   See al so St at e v.  St .  Mar t i n,  2011 WI  44,  ¶6,  344 Wi s.  
2d 290,  800 N. W. 2d 858 ( hol di ng t hat  " t he r ul e st at ed i n 
Randol ph does not  appl y .  .  .  because we concl ude t hat  St .  
Mar t i n was not  physi cal l y pr esent  at  what  t he Uni t ed St at es 
Supr eme Cour t  cal l ed t he ' t hr eshol d col l oquy. ' " )  
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¶15 Thi s cour t  r ecent l y i nt er pr et ed t he communi t y 

car et aker  f unct i on of  pol i ce i n Pi nkar d,  327 Wi s.  2d 346.   That  

case l ai d out  a t hr ee- st ep t est ,  wi t h f our  r el evant  f act or s i n 

deci di ng t he t hi r d st ep,  pl aci ng t he bur den of  pr oof  on t he 

St at e.   I d. ,  ¶29.   The st eps ar e as f ol l ows:   

( 1)  [ W] het her  a sear ch or  sei zur e wi t hi n t he meani ng 
of  t he Four t h Amendment  has occur r ed;  ( 2)  i f  so,  
whet her  t he pol i ce wer e exer ci s i ng a bona f i de 
communi t y car et aker  f unct i on;  and ( 3)  i f  so,  whet her  
t he publ i c i nt er est  out wei ghs t he i nt r usi on upon t he 
pr i vacy of  t he i ndi v i dual  such t hat  t he communi t y 
car et aker  f unct i on was r easonabl y exer ci sed wi t hi n t he 
cont ext  of  a home.  

I d. ,  ¶29.   I n exami ni ng t he t hi r d st ep,  " we bal ance t he publ i c  

i nt er est  or  need t hat  i s f ur t her ed by t he of f i cer s '  conduct  

agai nst  t he degr ee and nat ur e of  t he i nt r usi on on t he ci t i zen' s 

const i t ut i onal  i nt er est . "   I d. ,  ¶41.   The f our  f act or s  

consi der ed i n t hi s bal anci ng t est  ar e as f ol l ows:   

( 1)  [ T] he degr ee of  t he publ i c i nt er est  and t he 
exi gency of  t he s i t uat i on;  ( 2)  t he at t endant  
c i r cumst ances sur r oundi ng t he sear ch,  i ncl udi ng t i me,  
l ocat i on,  t he degr ee of  over t  aut hor i t y and f or ce 
di spl ayed;  ( 3)  whet her  an aut omobi l e i s i nvol ved;  and 
( 4)  t he avai l abi l i t y ,  f easi bi l i t y  and ef f ect i veness of  
al t er nat i ves t o t he t ype of  i nt r usi on act ual l y 
accompl i shed.  

I d. ,  ¶42 ( c i t at i ons omi t t ed) .   

¶16 The par t i es do not  di sput e t hat  t he ent r y i nt o t he 

bedr oom const i t ut ed a sear ch wi t hi n t he meani ng of  t he Four t h 

Amendment .   The par t i es di sagr ee on t he second and t hi r d st eps 

of  t he communi t y car et aker  t est .    
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¶17 The second st ep r equi r es det er mi ni ng whet her  t he 

of f i cer s had an obj ect i vel y r easonabl e basi s t o bel i eve Gr aci a 

was hur t  and i n need of  assi st ance,  so t hat  t hey wer e exer ci s i ng 

a bona f i de communi t y car et aker  f unct i on.  Pi nkar d,  327 Wi s.  2d 

346,  ¶29.   To make t hat  det er mi nat i on,  we l ook at  t he t ot al i t y  

of  t he c i r cumst ances at  t he t i me of  t he conduct .   I d. ,  ¶31.  

¶18 Gr aci a ar gues t hat  t he pol i ce di d not  have an 

obj ect i vel y r easonabl e basi s t o bel i eve Gr aci a needed 

assi st ance.   Gr aci a c i t es Cady v.  Dombr owski ,  413 U. S.  433 

( 1973) ,  r evi ewi ng a wr i t  of  habeas cor pus f r om a convi ct i on 

uphel d i n St at e v.  Dombr owski ,  44 Wi s.  2d 486,  171 N. W. 2d 349 

( 1969) ,  f or  t he pr oposi t i on t hat  f or  pol i ce conduct  t o be a bona 

f i de communi t y car et aker  f unct i on i t  must  be " t ot al l y di vor ced 

f r om t he det ect i on,  i nvest i gat i on,  or  acqui s i t i on of  evi dence 

r el at i ng t o t he v i ol at i on of  a cr i mi nal  st at ut e. "   Cady,  413 

U. S.  at  441.   Gr aci a acknowl edges t hat  i n Kr amer ,  315 

Wi s.  2d 414,  we i nt er pr et ed t he " t ot al l y di vor ced"  l anguage i n 

Cady as r equi r i ng onl y an obj ect i vel y r easonabl e basi s,  but  

Gr aci a ar gues t hat  t he subj ect i ve i nt ent  of  pol i ce t hat  i ncl uded 

a desi r e t o,  i n par t ,  i nvest i gat e t he r eason f or  t he cr ash,  cut s  

agai nst  t he r easonabl eness of  t he of f i cer s '  bel i ef  t hat  Gr aci a 

was hur t .   See I d. ,  ¶31.    

¶19 As we expl ai ned i n Kr amer ,  " i n a communi t y  car et aker  

cont ext ,  when under  t he t ot al i t y of  t he c i r cumst ances an 

obj ect i vel y r easonabl e basi s f or  t he communi t y car et aker  

f unct i on i s shown,  t hat  det er mi nat i on i s not  negat ed by t he 

of f i cer ' s subj ect i ve l aw enf or cement  concer ns. "   I d. ,  ¶30.   
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Kr amer  descr i bed t he nat ur e of  pol i ce wor k as " mul t i f acet ed"  and 

expl ai ned t hat  " t he of f i cer  may have l aw enf or cement  concer ns,  

even when t he of f i cer  has an obj ect i vel y r easonabl e basi s f or  

per f or mi ng a communi t y car et aker  f unct i on. "  I d. ,  ¶32.   

Fur t her mor e,  Kr amer  under scor ed t he per ver se nat ur e of  not  

al l owi ng pol i ce t o have any i nvest i gat or y pur pose whi l e car r y i ng 

out  t hei r  communi t y car et aker  f unct i on:  

[ T] o i nt er pr et  t he " t ot al l y di vor ced"  l anguage i n Cady 
t o mean t hat  an of f i cer  coul d not  engage i n a 
communi t y car et aker  f unct i on i f  he or  she had any l aw 
enf or cement  concer ns woul d,  f or  pr act i cal  pur poses,  
pr ecl ude pol i ce of f i cer s f r om engagi ng i n any 
communi t y car et aker  f unct i ons at  al l .  Thi s r esul t  i s 
nei t her  sensi bl e nor  desi r abl e.   

I d. ,  ¶34.   I n l i ght  of  " t he mul t i f acet ed nat ur e of  pol i ce wor k, "  

i n t he t ot al i t y  of  t he c i r cumst ances,  t he of f i cer s '  subj ect i ve 

i nt ent  does not  i nval i dat e an ot her wi se r easonabl e exer ci se of  

t he communi t y car et aker  f unct i on. 11  

¶20 Gr aci a ar gues t hat  t he of f i cer s di d not  have an 

obj ect i vel y r easonabl e basi s t o bel i eve he was hur t .   He t hi nks 

t hat  t hi s case i s mor e l i ke St at e v.  Ul t sch,  2011 WI  App 17,  331 

Wi s.  2d 242,  793 N. W. 2d 505,  t han St at e v.  Pi nkar d because t he 

onl y evi dence t he of f i cer s used t o det er mi ne Gr aci a mi ght  have 

been hur t  was a damaged car .   I n Ul t sch,  t he pol i ce i nvest i gat ed 

a t r af f i c  acci dent  wher e a dr i ver  had smashed i nt o a br i ck wal l  

                                                 
11 The subj ect i ve i nt ent  cut s bot h ways her e.   As expl ai ned 

above,  t he of f i cer s cont i nual l y showed t hei r  concer n f or  Gr aci a 
by expl ai ni ng t o Gr aci a' s br ot her  t hat  Gr aci a mi ght  be hur t .   
Thi s cont i nued concer n coul d r easonabl y be vi ewed as 
demonst r at i ng t he subj ect i ve bel i ef  of  t he pol i ce t hat  Gr aci a 
was hur t  and needi ng assi st ance.    
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and f l ed t he scene i n t he vehi c l e.   331 Wi s.  2d 242,  ¶2.   The 

pol i ce f ound t he damaged car  at  t he end of  a l ong dr i veway.   

I d. ,  ¶2.   When t he pol i ce saw someone l eavi ng t he house who 

t ur ned out  t o be Ul t sch' s boyf r i end,  t hey di d not  expr ess any 

concer n about  t he dr i ver ' s saf et y.  See i d. ,  ¶3.   The pol i ce 

event ual l y went  t o t he house,  ent er ed t he unl ocked f r ont  door ,  

and f ound t hei r  way t o t he dr i ver ' s bedr oom wher e she was 

sl eepi ng.   I d. ,  ¶4.   They t r anspor t ed her  t o t he sher i f f ' s  

depar t ment  wher e t hey per f or med bot h f i el d sobr i et y and chemi cal  

br eat h t est s,  af t er  whi ch t hey ar r est ed her .   I d. ,  ¶5.   The 

ci r cui t  cour t  deni ed her  mot i on t o suppr ess evi dence on t he 

gr ounds t hat  t he pol i ce wer e exer ci s i ng a bona f i de communi t y 

car et aker  f unct i on.   I d. ,  ¶¶6- 7.   The cour t  of  appeal s  

di sagr eed,  hol di ng t hat  i t  di d not  bel i eve t hat  t he pol i ce had 

" an obj ect i vel y r easonabl e basi s t o bel i eve Ul t sch was i n need 

of  assi st ance. "   I d. ,  ¶¶21,  30 ( c i t at i ons omi t t ed) .    

¶21 Al t hough some of  t he f act s her e appear  s i mi l ar  t o 

t hose i n Ul t sch,  t he of f i cer s i n t hi s case had an obj ect i vel y 

r easonabl e basi s t o bel i eve Gr aci a needed assi st ance.   Fi r st ,  

t her e was mor e damage t o Gr aci a' s vehi c l e t han t her e was t o 

Ul t sch' s.   I n Ul t sch,  t he damage was conf i ned t o t he l ef t  f r ont  

f ender  and was descr i bed by t he cour t  of  appeal s as " l i mi t ed 

damage. "   I d. ,  ¶¶19,  28.   Her e,  not  onl y was a t r af f i c  s i gnal  

compl et el y knocked down,  but  t he f r ont  end of  t he vehi c l e was 

essent i al l y  caved i n,  pi eces of  t he bumper  wer e l ef t  at  t he 

scene,  and t he f r ont  l i cense pl at e was ent i r el y r i pped of f .   

Second,  t he pol i ce consi st ent l y st at ed t hei r  concer n f or  Gr aci a 
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i n t hi s case,  wher eas i n Ul t sch,  t he pol i ce di d not  even t el l  

Ul t sch' s boyf r i end about  t hei r  suspi c i on t hat  Ul t sch mi ght  be 

i nj ur ed and i n need of  assi st ance.   Al t hough i t  i s  onl y one 

f act or  t o be t aken i nt o consi der at i on i n j udgi ng t he obj ect i ve 

bel i ef s of  pol i ce,  t he subj ect i ve i nt ent  of  t he of f i cer s i s 

r el evant .   I n t hi s s i t uat i on,  t he pol i ce i mmedi at el y t ol d 

Gr aci a' s br ot her  about  t hei r  concer n f or  Gr aci a' s saf et y.    

¶22 Ther e wer e ot her  f act s suppor t i ng an obj ect i vel y 

r easonabl e v i ew t hat  Gr aci a was hur t .   As di scussed above,  t he 

damage at  t he scene of  t he acci dent  and t o t he car  obser ved at  

Gr aci a' s house was ext ensi ve.   I n addi t i on,  Gr aci a' s br ot her  

appear ed concer ned about  Gr aci a' s saf et y.   Af t er  goi ng i nt o t he 

house wi t hout  pol i ce,  he r et ur ned t o t he f r ont  door  and al l owed 

t he pol i ce i nsi de t he house,  and he subsequent l y br oke open t he 

door  t o Gr aci a' s bedr oom.   The br ot her ' s act i ons pr ovi de f ur t her  

suppor t  t hat  t her e was a genui ne bel i ef  t hat  Gr aci a mi ght  be i n 

need of  assi st ance.   For  al l  of  t hese r easons,  t he pol i ce wer e 

exer ci s i ng a bona f i de communi t y car et aker  f unct i on.  

¶23 Even i f  t he pol i ce have a bona f i de pur pose,  t he t hi r d 

st ep of  t he anal ysi s r equi r es t hat  t he communi t y car et aker  

f unct i on be r easonabl y exer ci sed by t he of f i cer s .   Pi nkar d,  327 

Wi s.  2d 346,  ¶29.   Thi s det er mi nat i on i s made by " bal anci ng a 

publ i c i nt er est  or  need t hat  i s f ur t her ed by t he of f i cer ' s 

conduct  agai nst  t he degr ee of  and nat ur e of  t he r est r i ct i on upon 

t he l i ber t y i nt er est  of  t he c i t i zen, "  Kr amer ,  315 Wi s.  2d 414,  

¶40,  and t he f our  f act or s di scussed ear l i er  gui de t he 
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det er mi nat i on.   None of  t he f act or s i s,  by i t sel f ,  di sposi t i ve.   

See gener al l y,  i d.    

¶24 I n Pi nkar d t he communi t y car et aker  f unct i on was 

r easonabl y exer c i sed by t he of f i cer s because t he publ i c i nt er est  

i n t he sear ch out wei ghed Pi nkar d' s pr i vacy i nt er est s.   I n 

Pi nkar d,  t he pol i ce got  an anonymous t i p t hat  t her e wer e t wo 

peopl e s l eepi ng near  what  appear ed t o be i l l egal  dr ugs.  Pi nkar d,  

327 Wi s.  2d 346,  ¶2.   The pol i ce went  t o i nvest i gat e t he t i p and 

conf i r med i t s accur acy.  I d. ,  ¶3.   Af t er  announci ng t hei r  

pr esence wi t h no r eact i on f r om t he occupant s,  who appear ed t o be 

sl eepi ng,  t he pol i ce ent er ed t he house.   I d. ,  ¶4.   Once i nsi de,  

pol i ce f ound a di gi t al  scal e and dr ugs,  al ong wi t h a f i r ear m.  

I d. ,  ¶5.   Pi nkar d moved t o suppr ess t he evi dence because t her e 

was no war r ant .  I d. ,  ¶6.   The ci r cui t  cour t  f ound t hat  t he 

pol i ce conduct  was a val i d exer ci se of  t he communi t y car et aker  

f unct i on,  and we agr eed.   I d. ,  ¶¶7,  11.   We wi l l  now exami ne t he 

f our  f act or s i n r egar d t o Gr aci a' s s i t uat i on.       

¶25 The f i r st  f act or  i n t he bal anci ng t est  i s  t he degr ee 

of  t he publ i c i nt er est  and t he exi gency of  t he s i t uat i on.  I d. ,  

¶42.   The publ i c has a subst ant i al  i nt er est  i n ensur i ng t he 

saf et y of  dr i ver s i n ser i ous t r af f i c  acci dent s.   See St at e v.  

Zi edoni s,  2005 WI  App 249,  ¶29,  287 Wi s.  2d 831,  707 N. W. 2d 565 

( f i ndi ng a s i gni f i cant  publ i c i nt er est  i n a s i t uat i on wher e " t he 

of f i cer s di d not  know t he physi cal  condi t i on of  t he per son and 

r easonabl y concl uded t hat  t he s i t uat i on was an emer gency. " )   

Ther e was al so some exi gency i n t hi s s i t uat i on.   The pol i ce 

pr ompt l y began i nvest i gat i ng t he acci dent  and wer e at  Gr aci a' s  
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home wi t hi n about  45 mi nut es of  t he acci dent  bei ng r epor t ed.  I f  

Gr aci a had been ser i ousl y i nj ur ed i n t he acci dent ,  qui ck medi cal  

assi st ance woul d have been necessar y.    

¶26 The second f act or  l ooks at  t he c i r cumst ances 

sur r oundi ng t he sear ch,  i ncl udi ng t he " t i me,  l ocat i on,  t he 

degr ee of  over t  aut hor i t y and f or ce di spl ayed. "   Pi nkar d,  327 

Wi s.  2d 346,  ¶42.   Thi s f act or  al so wei ghs i n f avor  of  t he 

r easonabl e exer ci se of  t he communi t y car et aker  f unct i on i n t hi s 

case.   Al t hough t he sear ch t ook pl ace i n a pr i vat e pl ace,  t he 

pr i vacy i nt er est s i nf r i nged upon wer e mi ni mi zed by t he f act s of  

t hi s s i t uat i on.   The pol i ce di spl ayed si gni f i cant l y l ess over t  

aut hor i t y her e t han i n Ul t sch.   The pol i ce ent er ed Gr aci a' s home 

on t he consent  of  hi s br ot her ,  Jai me Gr aci a,  and di d not  ent er  

Gr aci a' s bedr oom t o check on hi m unt i l  hi s br ot her  br oke open 

Gr aci a' s door . 12  The pol i ce wer e escor t ed by a seemi ngl y 

concer ned co- t enant  t he ent i r e t i me t hey wer e i n Gr aci a' s home.   

I n cont r ast ,  t he pol i ce i n Ul t sch ent er ed t he house wi t hout  

per mi ssi on and t hen wal ked ar ound unat t ended unt i l  t hey f ound 

Ul t sch sl eepi ng i n bed.   331 Wi s.  2d 242,  ¶4.   Fur t her mor e,  her e 

t he of f i cer s di d not  use any f or ce t hr oughout  t he ent i r e 

i nt er act i on.   Bot h t he br ot her  and t he pol i ce t r i ed t he handl e 

                                                 
12 Ther e i s not hi ng t o i ndi cat e t hat  t he pol i ce di d anyt hi ng 

t o encour age Jai me Gr aci a t o br eak open t he door .   I n f act ,  
of f i cer  Mat t hew Lenss t est i f i ed at  a hear i ng t hat  he di d not  ask 
Jai me t o br eak open t he door ,  st at i ng,  " I  act ual l y r emember  
l ooki ng at  Of f i cer  Swenson i n di sbel i ef  t hi nki ng t o mysel f ,  wow,  
he j ust  put  hi s shoul der  t hr ough t he door .   I  never  asked hi m t o 
do t hat . "   
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of  t he bedr oom door ,  but  when t he door  di d not  open,  t he pol i ce 

made no f ur t her  at t empt s t o gai n ent r y.   The onl y per son t o use 

any f or ce i n t hi s s i t uat i on was Gr aci a' s br ot her ,  but  s i nce 

t her e was no evi dence t hat  t he pol i ce encour aged t hat  behavi or ,  

hi s act i ons shoul d not  be i mput ed t o t he pol i ce.   No one ar gues 

t hat  t he of f i cer s br andi shed t hei r  weapons or  t hr eat ened anyone 

i nvol ved.   Essent i al l y ,  t he of f i cer s f ound t hemsel ves i n f r ont  

of  an open door  and wal ked acr oss t he t hr eshol d t o check on 

someone t hey t hought  was i nj ur ed f r om a ser i ous car  acci dent ,  

whi ch was not  unr easonabl e.    

¶27 The t hi r d f act or  i s i r r el evant  because t he sear ch was 

not  of  an aut omobi l e,  so we l ook next  at  t he f our t h f act or :  t he 

possi bl e al t er nat i ves and t hei r  ef f ect i veness t o t he act ual  

i nt r usi on by pol i ce.   See Pi nkar d,  327 Wi s.  2d 346,  ¶42.   Her e,  

one possi bl e al t er nat i ve woul d have been t o have Gr aci a' s 

br ot her  eval uat e and moni t or  hi s saf et y.   Whi l e t hi s appear s 

sensi bl e,  t he ef f ect i veness of  such an al t er nat i ve i s 

quest i onabl e i n t hi s s i t uat i on.   Gr aci a' s br ot her  was ver y 

exci t ed by t hi s  s i t uat i on——so exci t ed t hat  he f or c i bl y br oke 

open Gr aci a' s bedr oom door .   I t  i s  uncl ear  t hat  he woul d have 

been abl e t o saf el y admi ni st er  car e t o an i nj ur ed per son or  t o 

get  t he hel p needed.   Addi t i onal l y,  pol i ce of f i cer s ar e t r ai ned 

t o deal  wi t h s i t uat i ons l i ke t hi s,  t hey wer e al r eady t her e,  and 

t hey bel i eved t hat  Gr aci a mi ght  be i nj ur ed;  t her ef or e,  al t hough 

an al t er nat i ve exi st ed,  i t  di d not  i t sel f  make t hi s an 

unr easonabl e exer ci se of  t he communi t y car et aker  doct r i ne.    
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¶28 Gr aci a emphasi zes t he f act  t hat  whi l e i nsi de hi s 

bedr oom,  he yel l ed f or  t he per sons out si de t he door  t o " go 

away. "   Gr aci a bel i eves t hat  t hi s shows t hat  t he of f i cer s'  

communi t y car et aker  pur pose was not  bona f i de,  and al so t hat  i t  

made what  t he pol i ce di d unr easonabl e.   Ther ef or e,  he says,  t he 

second and t hi r d st eps of  t he communi t y car et aker  except i on 

anal ysi s ar e not  sat i sf i ed.   Whi l e t he f act  t hat  Gr aci a t ol d t he 

pol i ce t o go away does make t hi s case di st i ngui shabl e f r om 

Pi nkar d ( wher e t he occupant s of  t he house wer e unr esponsi ve t o 

t he pol i ce yel l i ng) ,  i t  does not  necessar i l y  l ead t o t he 

concl usi on t hat  t he pol i ce coul d not  exer ci se a communi t y 

car et aker  f unct i on under  such ci r cumst ances.   Gr aci a' s 

r esponsi veness i s not  di sposi t i ve.   I n Pi nkar d,  t he onl y r eason 

t he pol i ce had f or  t hi nki ng t hat  t he peopl e needed assi st ance 

was t he f act  t hat  t hey wer e sl eepi ng next  t o dr ugs.   See i d. ,  

¶39.   Her e,  as not ed ear l i er ,  t her e was a ser i ous car  acci dent  

t hat  t he pol i ce wer e l ooki ng i nt o.   Pi nkar d st r essed t he 

i mpor t ance of  t he occupant s '  unr esponsi veness because i n t hat  

case,  i f  t he peopl e wer e al er t ,  t her e woul d have been no r eason 

at  al l  t o t hi nk t hey woul d need any assi st ance.   Her e,  Gr aci a 

coul d st i l l  have been ser i ousl y hur t  even t hough he want ed 

pol i ce t o go away. 13   

                                                 
13 I n a f oot not e i n hi s br i ef ,  Gr aci a st at es,  " [ e] ven i f  he 

had been i nj ur ed,  Mr .  Gr aci a woul d have a const i t ut i onal  r i ght  
t o decl i ne unwant ed medi cal  assi st ance, "  c i t i ng Cr uzan by Cr uzan 
v.  Di r .  Mo.  Dep' t  of  Heal t h,  497 U. S.  261,  278 ( 1990)  and Lenz 
v.  L. E.  Phi l l i ps Car eer  Dev.  Ct r . ,  167 Wi s.  2d 53,  63,  482 
N. W. 2d 60 ( 1992) .   Pet i t i oner ' s Br i ef  at  17 n. 1.   Thi s ar gument  
i s undevel oped,  and we do not  usual l y addr ess undevel oped 
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¶29 The f act s of  t hi s case,  when bal anced i n l i ght  of  t he 

t ot al i t y of  t he c i r cumst ances,  l ead us t o t he concl usi on t hat  

t hi s was a r easonabl e exer ci se of  t he communi t y car et aker  

f unct i on.   The pol i ce wer e i n t he home by consent  wi t h 

l egi t i mat e concer n f or  Gr aci a.   Al t hough Gr aci a yel l ed t hr ough 

t he door  f or  t hem t o " go away, "  Gr aci a' s br ot her  br oke open t he 

bedr oom door .   The pol i ce cr ossed t he t hr eshol d and i mmedi at el y 

not i ced Gr aci a' s i nt oxi cat i on.   Thi s i s somewhat  aki n t o a pl ai n 

v i ew si t uat i on:  t he per son t he pol i ce wer e concer ned about  was 

r i ght  i n f r ont  of  t hem,  and t hey t al ked t o hi m. 14  Thi s was a 

ver y di f f er ent  s i t uat i on t han i f  t he pol i ce t hemsel ves had 

br oken open t he bedr oom door  t o check on someone t hey t hought  

was i nj ur ed.   

                                                                                                                                                             
ar gument s.   See Saddl e Ri dge Cor p.  v.  Boar d of  Revi ew f or  Town 
of  Paci f i c ,  2010 WI  47,  ¶46 n. 23,  325 Wi s.  2d 29,  784 N. W. 2d 
527.   Fur t her ,  t hi s asser t i on does not  change our  anal ysi s of  
whet her  t he pol i ce wer e exer ci s i ng a bona f i de communi t y 
car et aker  f unct i on and whet her  t hey r easonabl y exer ci sed t hat  
f unct i on.    

14 The pl ai n v i ew except i on t o t he war r ant  r equi r ement  
r equi r es f our  t hi ngs:   

The pol i ce must  have a pr i or  j ust i f i cat i on f or  t he 
i nt r usi on whi ch pl aced t hem i n t he posi t i on t o obser ve 
t he evi dence i n pl ai n v i ew,  t he evi dence must  be i n 
pl ai n v i ew,  t he di scover y must  be i nadver t ent ,  and t he 
i t em sei zed,  i n i t sel f  or  i n i t sel f  wi t h f act s known 
t o t he of f i cer  at  t he t i me of  t he sei zur e,  pr ovi des 
pr obabl e cause t o bel i eve t her e i s a connect i on 
bet ween t he evi dence and cr i mi nal  act i v i t y.  

St at e v.  McGover n,  77 Wi s.  2d 203,  210,  252 N. W. 2d 365 ( 1977) .   
The si t uat i on t he pol i ce f ound t hemsel ves i n af t er  Jai me Gr aci a 
br oke open t he door  has many of  t he same char act er i st i cs of  a 
pl ai n v i ew di scover y.    
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¶30 Under  t he t ot al i t y of  t he c i r cumst ances,  t he communi t y 

car et aker  except i on t o t he war r ant  r equi r ement  r esul t ed i n 

per mi ssi bl e pol i ce conduct .   The communi t y car et aker  f unct i on 

was r easonabl y exer ci sed by t he pol i ce of f i cer s because t he 

publ i c i nt er est  i n t he sear ch out wei ghed Gr aci a' s pr i vacy 

i nt er est s.    

B.  Col l at er al  At t ack of  1998 Convi ct i on  

¶31 Due t o t he f act  t hat  t he char ge was f our t h- of f ense 

OWI ,  Gr aci a al so col l at er al l y at t acks hi s 1998 no cont est  pl ea 

on t he gr ounds t hat  he di d not  knowi ngl y,  i nt el l i gent l y,  and 

vol unt ar i l y  wai ve hi s r i ght  t o counsel .    

¶32 At  t he Jul y 6,  1998,  pl ea hear i ng i n t he c i r cui t  cour t  

f or  Out agami e Count y,  t he Honor abl e Mi chael  W.  Gage pr esi di ng,  

Gr aci a pl eaded no cont est  t o second- of f ense oper at i ng wi t h a 

pr ohi bi t ed al cohol  cont ent .   At  t he pl ea hear i ng,  t he or di nar y 

quest i on- answer  col l oquy f ound i n Wi s JI –Cr i mi nal  SM- 30 was not  

used.   I nst ead,  t he j udge asked quest i ons of  Gr aci a and l ear ned 

t he f ol l owi ng f act s:   Gr aci a was 23 year s ol d at  t he t i me,  had 

gr aduat ed f r om hi gh school ,  had at t ended some col l ege,  had been 

wor ki ng t he same j ob f or  t hr ee year s,  and was ear ni ng $11. 50 per  

hour .   The j udge al so t al ked t o Gr aci a about  hi s r i ght s,  

expl ai ni ng t hat  Gr aci a had a r i ght  t o an at t or ney.   He asked i f  

Gr aci a had deci ded t o pr oceed pr o se,  expl ai ni ng t hat  Gr aci a may 

ear n enough money t o hi r e an at t or ney.   He f ur t her  expl ai ned 

t hat  Gr aci a may qual i f y f or  appoi nt ment  of  an at t or ney,  and i f  

he di d not  qual i f y,  Gr aci a coul d st i l l  get  an appoi nt ed l awyer  

but  woul d need t o r ei mbur se t he cour t  f or  t he cost s of  t he 
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appoi nt ed at t or ney.   The j udge al so conf i r med t hat  Gr aci a had 

not  l ooked i nt o obt ai ni ng counsel .   

¶33 On August  3,  2010,  t he c i r cui t  cour t  hel d a 

col l at er al - at t ack hear i ng t o det er mi ne i f  Gr aci a knowi ngl y,  

i nt el l i gent l y,  and vol unt ar i l y  wai ved hi s Si xt h Amendment  r i ght  

t o counsel  bef or e he pl eaded no cont est  t o hi s  second OWI  i n 

1998.   Bot h Gr aci a and t he St at e agr ee t hat  Gr aci a made a pr i ma 

f aci e showi ng t hat  t he 1998 wai ver  was i nval i d because t he j udge 

accept i ng t he wai ver  of  counsel  di d not  use a col l oquy whi ch 

i ncl uded an expl anat i on of  t he ways t hat  an at t or ney mi ght  be 

hel pf ul  t o hi m.   I n ot her  wor ds,  t her e was not  a s i gni f i cant  

expl anat i on of  t he di f f i cul t i es and di sadvant ages of  sel f -

r epr esent at i on.   At  t he col l at er al  at t ack hear i ng,  Gr aci a st at ed 

t hat  he di d not  hi r e an at t or ney i n 1998 because he was gui l t y 

and t he St at e had r ecommended t he mi ni mum.   Gr aci a al so asser t ed 

t hat  he di d not  know dur i ng t he 1998 hear i ng t hat  a l awyer  coul d 

l ook i nt o def enses ot her  t han i nnocence.   Gr aci a admi t t ed t hat  

i n 1998 he under st ood t hat  a l awyer  coul d " go t o cour t "  f or  hi m 

and t hat  he had some f ami l i ar i t y wi t h l awyer s t hr ough 

t el evi s i on.   He was al so awar e of  t he O. J.  Si mpson t r i al .  

¶34 At  t he hear i ng,  t he c i r cui t  cour t  f ound t hat  Gr aci a' s 

t est i mony was " f or t hr i ght  t o an ext ent  .  .  .  [ a] l t hough somewhat  

sel f - ser vi ng when i ndi cat i ng t hat  he had no i dea what  an 

at t or ney coul d do. "   The cour t  not ed t hat  Gr aci a had f i ni shed 

hi gh school  and di d not  have educat i on def i c i enci es.   The 

ci r cui t  cour t  st at ed:   
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I ' m goi ng t o f i nd i n t hi s case t hat  he made t he 
consci ous deci s i on.   He knew basi cal l y t hat  a l awyer  
woul d be abl e t o possi bl y hel p hi m out  but  he deci ded 
not  t o because he j ust  di dn' t  t hi nk t hat  i n t he end 
r esul t  – i t  was mor e of  a cost  benef i t  anal ysi s and 
t hat ' s why he di dn' t  consi der  t al k i ng t o t he l awyer .  

Because of  t hese f i ndi ngs,  t he c i r cui t  cour t  hel d t hat  Gr aci a 

knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y  wai ved hi s r i ght  t o an 

at t or ney i n hi s  1998 pl ea hear i ng;  t her ef or e,  hi s col l at er al  

at t ack t o hi s second OWI  convi ct i on f ai l ed,  maki ng t he char ge 

t hat  he f aced a f our t h of f ense.   Gr aci a appeal ed.   The cour t  of  

appeal s af f i r med.    

¶35 Thi s cour t  r evi ews de novo whet her  a def endant  val i dl y 

wai ved hi s or  her  r i ght  t o counsel  al t hough we benef i t  f r om t he 

anal ysi s of  t he c i r cui t  cour t  and t he cour t  of  appeal s.   Er nst ,  

283 Wi s.  2d 300,  ¶10.   Thi s cour t  i l l ust r at ed t he r equi r ement s 

f or  a val i d wai ver  of  counsel  i n Kl essi g,  211 Wi s.  2d 194.    

To pr ove such a val i d wai ver  of  counsel ,  t he c i r cui t  
cour t  must  conduct  a col l oquy desi gned t o ensur e t hat  
t he def endant :  ( 1)  made a del i ber at e choi ce t o pr oceed 
wi t hout  counsel ,  ( 2)  was awar e of  t he di f f i cul t i es and 
di sadvant ages of  sel f - r epr esent at i on,  ( 3)  was awar e of  
t he ser i ousness of  t he char ge or  char ges agai nst  hi m,  
and ( 4)  was awar e of  t he gener al  r ange of  penal t i es 
t hat  coul d have been i mposed on hi m.  

I d.  at  206.   A def endant  makes a pr i ma f aci e showi ng by showi ng 

a v i ol at i on of  t hese col l oquy r equi r ement s and can t hen at t empt  

t o col l at er al l y at t ack t hat  pr i or  convi ct i on.   Er nst ,  283 Wi s.  

2d 300,  ¶25.   Af t er  t he pr i ma f aci e case i s made,  t he St at e must  

t hen pr ove by c l ear  and convi nci ng evi dence t hat  t he pl ea was 

made knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y .   I d. ,  ¶27.    



No.  2011AP813- CR & 2011AP814  

 

23 
 

¶36 As not ed above,  t he St at e and Gr aci a agr ee t hat  he 

made a pr i ma f aci e showi ng because t he j udge accept i ng hi s 

wai ver  di d not  suf f i c i ent l y cover  t he r equi r ement s i n t he 

col l oquy.   Gr aci a speci f i cal l y chal l enges whet her  he was made 

awar e of  " t he di f f i cul t i es and di sadvant ages of  sel f -

r epr esent at i on, "  and t her ef or e di d not  knowi ngl y,  i nt el l i gent l y,  

and vol unt ar i l y  wai ve hi s r i ght  t o counsel  i n 1998.   Gr aci a 

c i t es Pi ckens v.  St at e,  96 Wi s.  2d 549,  292 N. W. 2d 601 ( 1980) ,  

f or  t he pr oposi t i on t hat  t o sat i sf y t hat  r equi r ement  he must  

" have an awar eness of  t he t echni cal  r ul es gover ni ng t he 

pr oceedi ngs and an at t or ney' s r ol e dur i ng t hem. "   Pet i t i oner ' s  

Repl y Br i ef  at  9.   Pi ckens st at es onl y t hat  t he def endant  must  

have " an awar eness t hat  t her e ar e t echni cal  r ul es .  .  .  and t hat  

pr esent i ng a def ense i s not  a s i mpl e mat t er  of  t el l i ng one' s 

st or y. "  I d.  at  563 ( emphasi s added) .   We ar e per suaded by t he 

cour t  of  appeal s '  r ecent  i nt er pr et at i on of  Pi ckens t hat  t he l aw 

r equi r es t hat  t he def endant  " under st and t he r ol e counsel  coul d 

pl ay i n t he pr oceedi ng, "  not  t hat  t he def endant  must  under st and 

ever y possi bl e def ense.   St at e v.  Schwandt ,  No.  2011AP2301- CR,  

unpubl i shed sl i p op. ,  ¶14 ( Wi s.  Ct .  App.  May 16,  2012) .    

¶37 The 1998 and 2010 hear i ngs demonst r at e t hat  Gr aci a 

knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y  wai ved hi s r i ght  t o 

counsel  i n 1998.   At  t he 2010 hear i ng,  Gr aci a expl ai ned t hat  he 

di d not  hi r e an at t or ney i n 1998 because he was gui l t y and t he 

r ecommendat i on was f or  t he mi ni mum.   Thi s  demonst r at es a 

cal cul at ed deci s i on on Gr aci a' s par t  not  t o spend t he money t o 

hi r e an at t or ney i n such a s i t uat i on.   The j udge i n 2010 f ound 
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t hat  Gr aci a' s t est i mony was " somewhat  sel f - ser vi ng when 

i ndi cat i ng t hat  he had no i dea what  an at t or ney coul d do, "  

poi nt i ng t o t he f act  t hat  Gr aci a had no educat i onal  def i c i enci es 

and he had compl et ed hi gh school  and at t ended col l ege br i ef l y.   

Gr aci a t est i f i ed 12 year s af t er  he i ni t i al l y  wai ved hi s r i ght  t o 

counsel ,  he had addi t i onal  convi ct i ons i n t he i nt er veni ng year s,  

and at  t hat  poi nt  he f aced an enhanced penal t y f or  hi s 1998 

convi ct i on.   We agr ee wi t h t he c i r cui t  cour t ' s  det er mi nat i on 

t hat  when he wai ved hi s r i ght  t o counsel  Gr aci a made a cost -

benef i t  deci s i on and knew what  he was gi v i ng up.    

¶38 Gr aci a al so br i ef l y r ai ses t he poi nt  t hat  t he cour t  i n 

1998 di d not  make a f i ndi ng of  compet ency t o pr oceed pr o se.   As 

t he cour t  of  appeal s not ed,  he does not  ar gue t hat  he was not  

compet ent  t o pr oceed pr o se.   Ther e i s not hi ng i n t he r ecor d 

t hat  woul d suppor t  such a det er mi nat i on.   Gr aci a gr aduat ed f r om 

hi gh school  and at t ended col l ege f or  a br i ef  per i od of  t i me 

st udyi ng engi neer i ng.   He does not  appear  t o have any pr obl ems 

t hat  woul d cause hi m t o l ack compet ence t o pr oceed pr o se.   

Kl essi g,  211 Wi s.  2d at  212.   

¶39 Because he knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y  

wai ved hi s r i ght  t o counsel ,  hi s  wai ver  was val i d,  and t he pr i or  

convi ct i on st ands.     

I V.  CONCLUSI ON 

¶40 We hol d t hat  t he c i r cui t  cour t  pr oper l y deni ed 

Gr aci a' s mot i on t o suppr ess.   The t est  f or  t he communi t y 

car et aker  except i on was r ecent l y l ai d out  by t hi s cour t  i n 

Pi nkar d and l ooks at  whet her  a sear ch or  sei zur e t ook pl ace,  
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whet her  t he pol i ce exer ci sed a bona f i de communi t y car et aker  

f unct i on,  and whet her  t he i nt r us i on was r easonabl e based on t he 

at t endant  c i r cumst ances.   Pi nkar d,  327 Wi s.  2d 346,  ¶29.   Her e,  

t he pol i ce wer e f ol l owi ng up on a maj or  s i ngl e- vehi c l e acci dent  

whi ch l ef t  t he f r ont  end of  t he car  dr i ven by Gr aci a ext ensi vel y  

damaged and a t r af f i c  pol e compl et el y knocked down.   They 

val i dl y ent er ed t he home on consent  of  Gr aci a' s br ot her  and 

af t er  hi s br ot her  br oke open Gr aci a' s bedr oom door ,  wi t hout  any 

pr ompt i ng by t he pol i ce,  r easonabl y exer ci sed t hei r  communi t y 

car et aker  f unct i on when t hey cr ossed t he t hr eshol d i nt o Gr aci a' s  

bedr oom.   The pol i ce act ed on t hei r  concer n t hat  Gr aci a mi ght  

have sust ai ned a s i gni f i cant  i nj ur y i n t he aut o acci dent .   Gi ven 

t hese f act s,  t he war r ant l ess sear ch was r easonabl e under  t he 

Four t h Amendment  of  t he Uni t ed St at es Const i t ut i on and Ar t i c l e 

1,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on.  

¶41 We f ur t her  hol d t hat  despi t e a t echni cal l y def i c i ent  

pl ea col l oquy,  Gr aci a knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y  

wai ved hi s r i ght  t o counsel  bef or e he pl eaded no cont est  t o hi s 

second OWI  i n 1998,  a v i ol at i on of  Wi s.  St at .  § 346. 63( 1) ( b)  

( 1997- 98) ,  oper at i ng wi t h a pr ohi bi t ed al cohol  concent r at i on.   

He under st ood t he di f f i cul t i es and di sadvant ages of  sel f -

r epr esent at i on.   He had f ami l i ar i t y wi t h t he r ol e of  l awyer s,  

and he made a cost - benef i t  deci s i on not  t o hi r e an at t or ney 

because he was gui l t y and t he di st r i ct  at t or ney of f er ed hi m t he 

mi ni mum penal t y.   The ci r cui t  cour t  pr oper l y deni ed t he 

col l at er al  at t ack of  hi s ear l i er  convi ct i on and t hus consi der ed 
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t he 1998 convi ct i on i n det er mi ni ng t hat  Gr aci a had t hr ee pr i or  

r el evant  convi ct i ons.  

By the Court.— The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.   
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¶42 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  I  j oi n 

Just i ce Pr osser ' s di ssent .   I  wr i t e separ at el y t o di scuss t he 

i nt er pl ay of  t he consent  doct r i ne and t he communi t y car et aker  

f unct i on.   I  r ecogni ze t hat  consent  and communi t y car et aker  ar e 

t wo di st i nct  except i ons t o t he Four t h Amendment ' s war r ant  

r equi r ement .    

¶43 An unaddr essed i ssue i n t he pr esent  case i s how t he 

def endant ' s unequi vocal  r ef usal  t o per mi t  t he sear ch of  hi s 

bedr oom af f ect s t he communi t y car et aker  anal ysi s.   Mor e 

speci f i cal l y,  I  ask whet her  t he communi t y car et aker  except i on 

can j ust i f y a war r ant l ess sear ch when t her e i s an expl i c i t  and 

unequi vocal  r ef usal  by t he def endant  t o per mi t  ent r y so t hat  he 

may be t aken car e of ——t hus t hwar t i ng t he j ust i f i cat i on f or  t he 

communi t y car et aker  except i on.  

¶44 The def endant  c l ear l y and expl i c i t l y  t ol d pol i ce 

of f i cer s t o " go away. "   Thi s i s t he same unequi vocal  r ef usal  t o 

per mi t  ent r y at  t he t hr eshol d f or  whi ch t he Uni t ed St at es 

Supr eme Cour t  r ender ed a war r ant l ess sear ch unr easonabl e i n 

Geor gi a v.  Randol ph,  547 U. S.  103 ( 2006) .    

¶45 Not wi t hst andi ng t he unaddr essed i ssue of  t he ef f ect  of  

r ef usal  on t he anal ysi s of  t he car et aker  f unct i on,  i n t he 

pr esent  case,  we have nei t her  consent  nor  a val i d communi t y 

car et aker  except i on.  

¶46 I  am aut hor i zed t o st at e t hat  Just i ces ANN WALSH 

BRADLEY and DAVI D T.  PROSSER j oi n t hi s opi ni on.  

 



No.   2011AP813- CR & 2011AP814. dt p 
 

1 
 

 

¶47 DAVI D T.  PROSSER,  J.    (dissenting).  The pr i mar y 

i ssue pr esent ed i n t hi s case i s whet her  pol i ce ent r y i nt o t he 

def endant ' s bedr oom wi t hout  a war r ant  was l awf ul  under  t he 

Four t h Amendment . 1  The maj or i t y concl udes t hat  t he ent r y,  

r esul t i ng i n a sear ch and an ar r est ,  was per mi t t ed by t he 

communi t y car et aker  except i on t o t he war r ant  r equi r ement .   I  

di sagr ee and r espect f ul l y di ssent .  

I  

¶48 The Four t h Amendment  t o t he Uni t ed St at es Const i t ut i on 

r eads as f ol l ows:   

The r i ght  of  t he peopl e t o be secur e i n t hei r  per sons,  
houses,  paper s,  and ef f ect s,  agai nst  unr easonabl e 
sear ches and sei zur es,  shal l  not  be v i ol at ed,  and no 
War r ant s shal l  i ssue,  but  upon pr obabl e cause,  
suppor t ed by Oat h or  af f i r mat i on,  and par t i cul ar l y 
descr i bi ng t he pl ace t o be sear ched,  and t he per sons 
or  t hi ngs t o be sei zed.  

U. S.  Const .  amend.  I V.    

¶49 Al t hough t he Four t h Amendment  pr ot ect s a var i et y of  

pr i vacy i nt er est s i n a var i et y of  set t i ngs,  t he chi ef  evi l  

i dent i f i ed i n t he t ext  i s  t he unaut hor i zed physi cal  ent r y of  a 

per son' s home.   Uni t ed St at es v.  Uni t ed St at es Di st .  Cour t ,  407 

U. S.  297,  313 ( 1972) .    

                                                 
1 Thi s cour t  has or di nar i l y  i nt er pr et ed t he pr ot ect i ons of  

t he Four t h Amendment  t o t he Uni t ed St at es Const i t ut i on and 
Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on as 
coext ensi ve.   St at e v.  Ar t i c,  2010 WI  83,  ¶28,  327 Wi s.  2d 392,  
786 N. W. 2d 430,  cer t .  deni ed,  131 S.  Ct .  671 ( 2010)  ( c i t i ng 
St at e v.  Johnson,  2007 WI  32,  ¶20,  299 Wi s.  2d 675,  729 
N. W. 2d 182) .   Hence,  t he anal ysi s i n t hi s di ssent  al so appl i es 
t o Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on.  
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¶50 War r ant l ess sear ches ar e deemed per  se unr easonabl e,  

" subj ect  onl y t o a f ew speci f i cal l y est abl i shed and wel l -

del i neat ed except i ons. " 2  Thus,  pol i ce may not  ent er  a per son' s 

home wi t hout  a war r ant  unl ess t hey ar e oper at i ng under  one of  

t he wel l - del i neat ed except i ons.   Thi s i s t r ue even when a per son 

i n t he home woul d be subj ect  t o ar r est  wi t hout  a war r ant  i f  t he 

per son st epped out si de.  

¶51 The most  obvi ous except i ons t o t he war r ant  r equi r ement  

f or  t he sear ch of  a home ar e consent 3 and exi gent  c i r cumst ances, 4 

i ncl udi ng hot  pur sui t .   The war r ant l ess sear ch of  a 

pr obat i oner ' s home by a pr obat i on of f i cer  al so i s an est abl i shed 

except i on. 5  None of  t hese except i ons appl y t o t he sear ch of  t he 

def endant ' s bedr oom i n t hi s case.  

¶52 Thus,  t he pol i ce r el y on anot her  except i on:  communi t y  

car et aker .   The communi t y car et aker  except i on al l ows l aw 

enf or cement  of f i cer s,  under  cer t ai n c i r cumst ances,  t o use 

                                                 
2 Kat z v.  Uni t ed St at es,  389 U. S.  347,  357 ( f oot not es 

omi t t ed) ;  see al so Ar t i c,  327 Wi s.  2d 392,  ¶29 ( c i t i ng St at e v.  
Faust ,  2004 WI  99,  ¶11,  274 Wi s.  2d 183,  682 N. W. 2d 371) .  

3 Schneckl ot h v.  Bust amont e,  412 U. S.  218,  219 ( 1973) .   When 
r el y i ng upon consent  t o j ust i f y a l awf ul  sear ch,  t he gover nment  
" has t he bur den of  pr ovi ng t hat  t he consent  was,  i n f act ,  f r eel y  
and vol unt ar i l y  gi ven. "   I d.  at  222 ( quot i ng Bumper  v.  Nor t h 
Car ol i na,  391 U. S.  543,  548 ( 1968) ) .   Thi s cour t  has adopt ed t he 
Schneckl ot h st andar d f or  vol unt ar i ness.   Ar t i c,  327 Wi s.  2d 392,  
¶32 ( c i t i ng St at e v.  Phi l l i ps,  218 Wi s.  2d 180,  197,  577 
N. W. 2d 794 ( 1998) ) .  

4 Mi ncey v.  Ar i zona,  437 U. S.  385,  393–94 ( 1978)  ( c i t i ng 
McDonal d v.  Uni t ed St at es,  335 U. S.  451,  456 ( 1948) ;  Johnson v.  
Uni t ed St at es,  333 U. S.  10,  14–15 ( 1948) ) ;  War den v.  Hayden,  387 
U. S.  294,  298–300 ( 1967) .    

5 Gr i f f i n v.  Wi sconsi n,  483 U. S.  868,  880 ( 1987) .   
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evi dence t hey acqui r e whi l e t hey ar e conduct i ng " pr event at i ve 

pat r ol , "  " assi st [ i ng]  t hose who cannot  car e f or  t hemsel ves, "  

" cr eat [ i ng]  and mai nt ai n[ i ng]  a f eel i ng of  secur i t y i n t he 

communi t y, "  and " pr ovi d[ i ng]  ot her  ser vi ces on an emer gency 

basi s. " 6  3 Wayne R.  LaFave,  Sear ch and Sei zur e,  § 6. 6,  at  595 

( 5t h ed.  2012)  ( c i t i ng 1 ABA St andar ds f or  Cr i mi nal  Just i ce § 1–

2. 2 ( 2d ed.  1980) ) .   The evol ut i on of  t hi s except i on i n 

Wi sconsi n case l aw i s i nst r uct i ve.  

¶53 The semi nal  case f or  t he communi t y car et aker  pr i nci pl e 

i s Cady v.  Dombr owski ,  413 U. S.  433 ( 1973) .   I n Cady,  a case 

wi t h Wi sconsi n or i gi ns,  pol i ce of f i cer s ar r est ed t he def endant  

f or  dr unk dr i v i ng af t er  a one- car  acci dent .   I d.  at  435–36.   The 

def endant  i nf or med t he of f i cer s  t hat  he was a Chi cago pol i ce 

of f i cer ,  and t he l ocal  of f i cer s began t o act  on t he bel i ef  t hat  

" Chi cago pol i ce of f i cer s wer e r equi r ed by r egul at i on t o car r y 

t hei r  ser vi ce r evol ver s at  al l  t i mes. "   I d.  at  436.   The 

of f i cer s '  i ni t i al  check of  t he passenger  compar t ment  of  t he 

vehi c l e and of  t he def endant ' s per son di d not  pr oduce a 

r evol ver .   I d.   Shor t l y t her eaf t er ,  pol i ce had t he def endant ' s 

car  t owed f r om t he acci dent  scene t o a pr i vat el y owned gar age.   

I d.   Lat er ,  an of f i cer  r et ur ned t o t he car  t o cont i nue l ooki ng 

                                                 
6 See al so St at e v.  Ander son,  142 Wi s.  2d 162,  169 n. 3,  417 

N. W. 2d 411 ( 1987)  ( c i t i ng St at e v.  Chi shol m,  696 P. 2d 41,  43 
( Wash.  App.  1985) )  ( descr i bi ng communi t y car et ak i ng f unct i ons as 
l aw enf or cement  per f or mi ng ser vi ces i n addi t i on t o t r adi t i onal  
enf or cement  act i v i t i es) .    
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f or  t he ser vi ce r evol ver . 7  I d.  at  436–37.   Whi l e exami ni ng t he 

passenger  compar t ment ,  t he of f i cer  spot t ed an obj ect  wi t h bl ood 

on i t ,  and t hen f ound mor e evi dence of  a possi bl e cr i me i n t he 

car ' s t r unk.   I d.  at  437.    

¶54 At  hi s f i r st - degr ee mur der  t r i al ,  t he def endant  ar gued 

t hat  cer t ai n ev i dence f ound i n t he passenger  compar t ment  and 

t r unk when t he l ocal  of f i cer  sear ched f or  t he ser vi ce r evol ver  

was unconst i t ut i onal l y sei zed.   See i d.  at  434.   The Supr eme 

Cour t  ul t i mat el y di sagr eed,  hol di ng t hat  l aw enf or cement ' s 

act i ons i n t owi ng t he vehi c l e and at t empt i ng t o l ocat e t he 

ser vi ce r evol ver  di d not  r equi r e a war r ant  under  t he Four t h 

Amendment .   The Cour t  sai d:  

Because of  t he ext ensi ve r egul at i on of  mot or  
vehi c l es and t r af f i c ,  and al so because of  t he 
f r equency wi t h whi ch a vehi c l e can become di sabl ed or  
i nvol ved i n an acci dent  on publ i c hi ghways,  t he ext ent  
of  pol i ce- ci t i zen cont act  i nvol v i ng aut omobi l es wi l l  
be subst ant i al l y  gr eat er  t han pol i ce- ci t i zen cont act  
i n a home or  of f i ce.   Some such cont act s wi l l  occur  
because t he of f i cer  may bel i eve t he oper at or  has 
vi ol at ed a cr i mi nal  st at ut e,  but  many mor e wi l l  not  be 
of  t hat  nat ur e.   Local  pol i ce of f i cer s,  unl i ke f eder al  
of f i cer s,  f r equent l y i nvest i gat e vehi c l e acci dent s i n 
whi ch t her e i s no cl ai m of  cr i mi nal  l i abi l i t y  and 
engage i n what ,  f or  want  of  a bet t er  t er m,  may be 
descr i bed as communi t y car et aki ng f unct i ons,  t ot al l y 
di vor ced f r om t he det ect i on,  i nvest i gat i on,  or  
acqui s i t i on of  evi dence r el at i ng t o t he v i ol at i on of  a 
cr i mi nal  st at ut e.  

I d.  at  441 ( emphasi s added) .    

                                                 
7 Pol i ce of f i cer s at t empt ed t o r et r i eve t he r evol ver  " t o 

pr ot ect  t he publ i c f r om t he possi bi l i t y  t hat  a r evol ver  woul d 
f al l  i nt o unt r ai ned or  per haps mal i c i ous hands. "   Cady v.  
Dombr owski ,  413 U. S.  433,  443 ( 1973) .  
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¶55 Cady st r essed t he " di st i nct i on bet ween mot or  vehi c l es 

and dwel l i ng pl aces. "   I d.  at  447.   Thi s di st i nct i on was 

r epeat ed i n Sout h Dakot a v.  Opper man,  428 U. S.  364,  367 ( 1976) ,  

wher e t he Cour t  obser ved t hat  i t  had " t r adi t i onal l y dr awn a 

di st i nct i on bet ween aut omobi l es and homes or  of f i ces i n r el at i on 

t o t he Four t h Amendment . "   Thus,  " war r ant l ess exami nat i ons of  

aut omobi l es have been uphel d i n c i r cumst ances i n whi ch a sear ch 

of  a home or  of f i ce woul d not . "   I d.  ( c i t at i ons omi t t ed) .   As a 

r esul t ,  numer ous cour t s have r ul ed t hat  t he communi t y car et aker  

except i on appl i es onl y t o mot or  vehi c l e sear ches.   LaFave,  

§ 6. 6,  at  595 n. 4 ( c i t i ng Ray v.  Twp.  of  War r en,  626 F. 3d 170 

( 3d Ci r .  2010) ;  Uni t ed St at es v.  But e,  43 F. 3d 531 ( 10t h Ci r .  

1994) ;  Uni t ed St at es v.  Er i ckson,  991 F. 2d 529 ( 9t h Ci r .  1993) ;  

Uni t ed St at es v.  Pi chany,  687 F. 2d 204 ( 7t h Ci r .  1982) ) .   

However ,  when t hi s cour t  r ecogni zed t he communi t y car et aker  

except i on f or  t he f i r st  t i me i n Bi es v.  St at e,  76 Wi s.  2d 457,  

471,  251 N. W. 2d 461 ( 1977) ,  i t  appl i ed t he except i on t o a much 

di f f er ent  set  of  f act s t han t hose i n Cady.    

¶56 I n Bi es,  a pol i ce of f i cer  pat r ol l ed an al l ey i n t he 

mi ddl e of  t he ni ght  i n r esponse t o a noi se compl ai nt  about  a 

gar age i n t he al l ey.   I d.  at  460–61.   A l i ght  i n a gar age went  

out  as t he of f i cer ' s car  appr oached.   I d.  at  461.   Because t he 

mai n door  of  t he gar age was shut ,  t he of f i cer  wal ked t o t he r ear  

of  t he gar age wher e he f ound an open door way wi t h a mi ssi ng 

door .   I d.   Af t er  shi ni ng hi s f l ashl i ght  i nt o t he gar age,  t he 

of f i cer  saw 25 t o 50 f eet  of  t hr ee- i nch t el ephone cabl e on t he 

gr ound.   I d.   He went  back t o hi s car  t o i nf or m pol i ce 
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headquar t er s.   I d.  at  461–62.   Af t er  anot her  of f i cer  ar r i ved,  

t he of f i cer s went  i nt o t he gar age,  t ook a pi ece of  t he cabl e,  

and l ef t .   I d.  at  462.     The of f i cer s r eal i zed t hat  t hey had 

st umbl ed upon cabl e t hat  onl y t el ephone compani es coul d l egal l y 

obt ai n.   I d.  at  475.    

¶57 The Bi es cour t  st at ed t hat  t he communi t y car et aker  

except i on j ust i f i ed t he f i r st  of f i cer  checki ng on t he noi se 

compl ai nt  and goi ng f r om t he al l ey t o t he r ear  of  t he gar age——i n 

t he cur t i l age of  t he def endant ' s home——t o f ur t her  i nvest i gat e 

t he sour ce of  t he r epor t ed noi se.   I d.  at  471.   " Checki ng noi se 

compl ai nt s bear s l i t t l e i n common wi t h i nvest i gat i on of  cr i me, "  

t he cour t  sai d.   I d.   Thus,  i t  was not  unr easonabl e f or  t he 

of f i cer  t o wal k t o t he r ear  of  t he gar age,  wher e he di scover ed 

t he r ear  door  mi ssi ng,  r at her  t han st op at  t he c l osed over head 

aut omobi l e door .   I d.  at  472.   At  t hat  poi nt ,  t he of f i cer  was 

j ust i f i ed i n goi ng i nt o t he open gar age under  t he pl ai n v i ew 

except i on t o t he war r ant  r equi r ement ,  not  t he communi t y  

car et aker  except i on.   I d.  at  471–72.   I n ot her  wor ds,  t he 

communi t y car et aker  except i on br ought  t he of f i cer  i n Bi es t o t he 

t hr eshol d of  t he gar age door  i n t he cur t i l age of  t he home,  but  

i t  was t he pl ai n v i ew except i on t hat  al l owed of f i cer s t o cr oss 

t he t hr eshol d i nt o t he gar age.    

¶58 The cour t  of  appeal s exami ned t he communi t y car et aker  

f unct i on t en year s l at er  i n St at e v.  Ander son,  142 Wi s.  2d 162,  

417 N. W. 2d 411 ( 1987) .   Two pol i ce of f i cer s not i ced Ander son' s  

vehi c l e appr oachi ng t hei r  car  whi l e t hey wer e on pat r ol .   I d.  at  

164.   One of  t he of f i cer s had pr evi ousl y r ecei ved compl ai nt s 
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about  Ander son par ki ng hi s car  i n pr i vat e par ki ng spot s,  so t hat  

t he of f i cer  want ed t o t al k t o hi m about  t hi s i ssue.   I d.  at  164–

65.  When Ander son t ur ned away down an al l ey,  t he of f i cer s 

f ol l owed and pul l ed hi m over .   I d.  at  165.   Af t er  Ander son 

st opped,  t he of f i cer s not i ced t hat  he was t r y i ng t o conceal  

somet hi ng,  and t hey saw a l eat her  obj ect  pr ot r udi ng f r om under  

t he seat .   I d.   The of f i cer s or der ed Ander son out  of  t he car  and 

f ound a l oaded gun and sever al  kni ves af t er  a sear ch of  t he car .   

I d.   Li ke Bi es,  t he Ander son f act s i nvol ved r out i ne pol i ce 

conduct ,  not  f ocused exami nat i on of  cr i mi nal  act i v i t y,  t hat  l ed 

i nadver t ent l y t o t he di scover y of  cr i mi nal  evi dence.    

¶59 The cour t  of  appeal s i n Ander son set  out  a t hr ee- st ep 

t est  f or  eval uat i ng c l ai ms of  communi t y car et aker  f unct i ons:   

[ W] hen a communi t y car et aker  f unct i on i s asser t ed as 
j ust i f i cat i on f or  t he sei zur e of  a per son,  t he t r i al  
cour t  must  det er mi ne:  ( 1)  t hat  a sei zur e wi t hi n t he 
meani ng of  t he f our t h amendment  has occur r ed;  ( 2)  i f  
so,  whet her  t he pol i ce conduct  was bona f i de communi t y 
car et aker  act i v i t y;  and ( 3)  i f  so,  whet her  t he publ i c 
need and i nt er est  out wei gh t he i nt r usi on upon t he 
pr i vacy of  t he i ndi v i dual .  

As t o t he l ast  f act or ——wei ghi ng t he publ i c need 
and i nt er est  agai nst  t he i nt r usi on——r el evant  
consi der at i ons i ncl ude:  ( 1)  t he degr ee of  t he publ i c 
i nt er est  and t he exi gency of  t he s i t uat i on;  ( 2)  t he 
at t endant  c i r cumst ances sur r oundi ng t he sei zur e,  
i ncl udi ng t i me,  l ocat i on,  t he degr ee of  over t  
aut hor i t y and f or ce di spl ayed;  ( 3)  whet her  an 
aut omobi l e i s i nvol ved;  and ( 4)  t he avai l abi l i t y ,  
f easi bi l i t y  and ef f ect i veness of  al t er nat i ves t o t he 
t ype of  i nt r usi on act ual l y accompl i shed.  

Ander son,  142 Wi s.  2d at  169–70 ( f oot not es omi t t ed) .    

¶60 I n St at e v.  Kel sey C. R. ,  2001 WI  54,  243 Wi s.  2d 422,  

626 N. W. 2d 777,  t hi s cour t  appl i ed t he communi t y car et aker  
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except i on,  l eadi ng t o t he war r ant l ess sear ch or  pat - down of  a 

j uveni l e.   Two pol i ce of f i cer s f ound Kel sey al one i n t he dar k i n 

a hi gh- cr i me ar ea of  Mi l waukee and t hey wer e concer ned t hat  she 

was a r unaway.   I d. ,  ¶1.   She had her  hood up and was huddl ed i n 

f r ont  of  a c l osed st or e.   I d. ,  ¶4.   The of f i cer s asked Kel sey 

some quest i ons and t hought  t hat  her  answer s wer e evasi ve.   I d. ,  

¶5.   They t ol d her  t o st ay wher e she was,  but  she f l ed.   I d.   

The of f i cer s caught  up t o Kel sey,  and l at er  cal l ed a f emal e 

of f i cer  t o conduct  a pat - down sear ch,  bef or e gi vi ng t he j uveni l e 

a r i de home i n a squad car .   I d. ,  ¶¶6–7.   To t he of f i cer s '  

sur pr i se,  t he pat - down sear ch r eveal ed a l oaded handgun.   I d. ,  

¶7.   Kel sey moved t he ci r cui t  cour t  t o suppr ess t he r esul t s of  

t he sear ch.   I d. ,  ¶8.   The cour t  hel d t hat  t he i ni t i al  encount er  

wi t h Kel sey was not  a sei zur e but  t hat  i f  i t  was,  i t  was 

per mi ssi bl e under  t he communi t y car et aker  except i on.   I d. ,  ¶51.  

¶61 The l ead opi ni on i n Kel sey C. R.  appl i ed t he t hr ee- st ep 

pr ocess l ai d out  by t he cour t  of  appeal s i n Ander son.   I d. ,  

¶¶36–37.   The l ead opi ni on assumed f or  t he pur poses of  anal ysi s 

t hat  a sei zur e of  t he j uveni l e occur r ed wi t hi n t he meani ng of  

t he Four t h Amendment ,  sat i sf y i ng st ep one of  t he t hr ee- st ep 

t est .   I d. ,  ¶36.   I n consi der i ng st ep t wo,  t he j uveni l e 

appar ent l y conceded " t hat  t he pol i ce wer e,  at  l east  at  some 

poi nt ,  per f or mi ng a bona f i de communi t y car et aker  act i v i t y by 

checki ng t o see i f  Kel sey was a r unaway. "   I d.   Fi nal l y,  i n 

consi der i ng t he f our  f act or s wi t hi n t he t hi r d st ep of  t he t est ,  

t he Kel sey C. R.  cour t  concl uded t hat  t he publ i c need and 

i nt er est  out wei ghed t he pr i vacy of  Kel sey.   I d. ,  ¶37.   
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Speci f i cal l y,  t he cour t  poi nt ed t o t he st r ong publ i c i nt er est  i n 

l ocat i ng r unaway chi l dr en,  t he di scover y of  a j uveni l e al one i n 

a danger ous nei ghbor hood af t er  dar k,  t he l ack of  al t er nat i ves t o 

t he of f i cer s aski ng t he j uveni l e di r ect  quest i ons about  her  

s i t uat i on,  and her  di sobedi ence of  t hei r  or der  t o " st ay put . "   

I d.   Thus,  t he l ead opi ni on det er mi ned t her e was a val i d 

exer ci se of  t he communi t y car et aker  except i on t o a war r ant l ess 

sei zur e of  an i ndi v i dual .    

¶62 Ei ght  year s l at er ,  i n St at e v.  Kr amer ,  2009 WI  14,  315 

Wi s.  2d 414,  759 N. W. 2d 598,  t hi s cour t  once agai n appl i ed t he 

communi t y car et aker  except i on i n t he cont ext  of  an aut omobi l e 

par ked on t he si de of  a count y r oad.   The hazar d l i ght s wer e 

f l ashi ng on Kr amer ' s vehi c l e,  whi ch was l egal l y par ked on t he 

si de of  t he hi ghway af t er  dar k.   I d. ,  ¶4.   A sher i f f ' s  deput y 

act i vat ed hi s pol i ce car ’ s emer gency l i ght s and st opped behi nd 

Kr amer ’ s vehi c l e so t hat  he coul d check t o make sur e Kr amer  was 

al l  r i ght .   I d. ,  ¶5.   The deput y wal ked up t o Kr amer ' s vehi c l e 

and asked i f  Kr amer  needed hel p.   I d. ,  ¶7.   Kr amer ' s r esponse 

suggest ed t hat  he was i nt oxi cat ed,  so t he deput y ar r est ed hi m.   

I d.   Kr amer  moved t o suppr ess evi dence of  hi s i nt oxi cat i on on 

t he gr ound t hat  t he deput y had sei zed hi m wi t hout  pr obabl e cause 

or  r easonabl e suspi c i on.   I d. ,  ¶8.    

¶63 I n Kr amer ,  we concl uded t hat  t he " t ot al l y di vor ced"  

l anguage i n Cady di d not  r equi r e t hat  t he at t endi ng of f i cer  must  

r ul e out  any possi bi l i t y  of  cr i mi nal  act i v i t y bef or e t he 

communi t y car et aki ng act i on i s bona f i de——t he second st ep of  t he 

Ander son t est .   I d. ,  ¶¶21,  30.   Rat her ,  we hel d " t hat  i n a 
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communi t y car et aker  cont ext ,  when under  t he t ot al i t y of  t he 

c i r cumst ances an obj ect i vel y r easonabl e basi s f or  t he communi t y  

car et aker  f unct i on i s shown,  t hat  det er mi nat i on i s not  negat ed 

by t he of f i cer ' s subj ect i ve l aw enf or cement  concer ns. "   I d. ,  

¶30.   " To concl ude ot her wi se woul d i gnor e t he mul t i f acet ed 

nat ur e of  pol i ce wor k and f or ce pol i ce of f i cer s t o l et  down 

t hei r  guar d and unnecessar i l y  expose t hemsel ves t o danger ous 

condi t i ons. "   I d. ,  ¶33 ( c i t at i on omi t t ed) .   Fur t her mor e,  t he 

Kr amer  cour t ,  not i ng t hat  Kel sey C. R.  used t he Ander son t est  i n 

i t s communi t y car et aker  anal ysi s,  speci f i cal l y adopt ed t he 

t hr ee- par t  t est .   I d. ,  ¶21 n. 8.  

¶64 Af t er  consi der i ng al l  t hr ee st eps of  t he t est ,  t he 

Kr amer  cour t  concl uded t hat  t he sher i f f ' s  deput y had an 

obj ect i vel y r easonabl e basi s f or  st oppi ng hi s  car  behi nd t he 

def endant ' s car  par ked on t he s i de of  a r oad.   I d. ,  ¶¶36–37.   

Fur t her mor e,  t he deput y ' s f i r st  cont act  wi t h t he def endant  was 

an of f er  of  hel p.   I d. ,  ¶37.    

¶65 I n St at e v.  Pi nkar d,  2010 WI  81,  327 Wi s.  2d 346,  785 

N. W. 2d 592,  t hi s cour t  r evi s i t ed t he communi t y car et aker  

except i on.   I n t hat  case,  Mi l waukee pol i ce r ecei ved an anonymous 

t i p about  a house wher e t wo peopl e wer e r epor t ed t o be sl eepi ng 

next  t o cocai ne,  money,  and a di gi t al  scal e,  whi l e t he r ear  door  

was st andi ng open.   I d. ,  ¶2.   Fi ve of f i cer s f r om t he Gang Cr i mes 

Uni t  of  t he Mi l waukee Pol i ce Depar t ment  r esponded t o t he t i p and 

i nvest i gat ed,  al t hough one of  t he r espondi ng of f i cer s admi t t ed 

t hat  t he r esi dence " sounded l i ke a dr ug house. "   I d. ,  ¶3.   The 

of f i cer s knocked on t he open r ear  door ,  announced t hei r  
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pr esence,  and wai t ed 30–45 seconds.   I d. ,  ¶¶3–4.   Recei v i ng no 

r esponse,  t he of f i cer s ent er ed t he r esi dence,  saw t he sl eepi ng 

i ndi v i dual s,  and agai n l oudl y announced pol i ce pr esence.   I d. ,  

¶5.   Agai n,  t her e was no r esponse.   I d.   When t he of f i cer s 

ent er ed t he bedr oom,  t hey saw cocai ne,  money,  and a scal e,  j ust  

as t he anonymous t i pst er  had descr i bed.   I d.   The of f i cer s 

ar r est ed one of  t he s l eepi ng i ndi v i dual s,  Pi nkar d,  and sei zed 

evi dence i n pl ai n v i ew and a gun under  t he mat t r ess.   I d.    

 ¶66 The ci r cui t  cour t  deni ed Pi nkar d' s mot i on t o suppr ess 

a maj or i t y of  t he sei zed evi dence because t he of f i cer s '  ent r y 

i nt o t he r esi dence was a l awf ul  communi t y car et aker  f unct i on;  

t he cour t  f ound t he of f i cer ' s  t est i mony at  t he suppr essi on 

hear i ng t o be cr edi bl e i n t hat  t he of f i cer s wer e " ' i nqui r [ i ng]  

as t o t he heal t h and saf et y of  t he i ndi v i dual s t hat  wer e 

s l eepi ng. ' "   I d. ,  ¶7.    

¶67 The Pi nkar d maj or i t y af f i r med t he ci r cui t  cour t  and 

cour t  of  appeal s,  det er mi ni ng t hat  t her e was a val i d exer ci se of  

t he communi t y car et aker  f unct i on.   I d. ,  ¶¶10- 11.   Appl y i ng 

Ander son' s t hr ee- st ep t est ,  t he maj or i t y f i r st  concl uded t hat  a 

sear ch wi t hi n t he meani ng of  t he Four t h Amendment  occur r ed.   

I d. ,  ¶30.   Second,  al t hough " t hi s i s a c l ose case, "  t he cour t  

al so concl uded t hat  t her e had been a bona f i de communi t y 

car et aker  f unct i on because pol i ce r ecei ved a r el i abl e anonymous 

t i p,  t he pol i ce wer e concer ned about  t he wel f ar e of  t he 

occupant s,  t he i nf or mat i on cont ai ned i n t he t i p was t r ue,  and no 

one r esponded t o t he of f i cer s announci ng t hei r  pr esence.   I d. ,  

¶¶32–33.   On t he f act s of  t he case,  t he maj or i t y cont ended,  an 
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of f i cer  woul d be r easonabl y concer ned about  t he possi bi l i t y  of  a 

dr ug over dose.   I d. ,  ¶35.   Fi nal l y,  t he Pi nkar d maj or i t y 

det er mi ned t hat  t he exer ci se of  t he communi t y car et aker  f unct i on 

was r easonabl e.   I d. ,  ¶60.   Essent i al l y ,  t he of f i cer s wer e f aced 

wi t h t he possi bl e exi genci es of  a dr ug over dose and i ndi v i dual s 

unabl e t o l ook af t er  t hemsel ves,  no over t  f or ce was used,  and no 

f easi bl e al t er nat i ves exi st ed.   I d. ,  ¶¶46–60.    

¶68 However ,  t hr ee member s of  t he cour t  wer e unwi l l i ng t o 

go al ong wi t h t hi s expansi on of  t he communi t y car et aker  

except i on.   Pi nkar d,  327 Wi s.  2d 346,  ¶98 ( Br adl ey,  J. ,  

di ssent i ng) .   The Pi nkar d di ssent er s not ed t hat ,  f or  t he f i r st  

t i me,  t hi s cour t  expanded t he communi t y car et aker  except i on t o a 

war r ant l ess ent r y and sear ch of  a home.   I d.    

¶69 The Pi nkar d di ssent  cont ended t hat  t he of f i cer s '  

al l eged concer n about  t he saf et y of  t he occupant s was r eal l y  

f ol l owi ng up a compl ai nt  about  cr i mi nal  act i v i t y.   I d. ,  ¶83.   

Thus,  t he of f i cer s ent er ed t he Pi nkar d r esi dence t o conduct  an 

i nvest i gat i on,  not  t o per f or m a communi t y car et aker  f unct i on.   

Fi nal l y,  t he di ssent  ar gued t hat  t he execut i on of  any communi t y 

car et aker  f unct i on i n Pi nkar d' s case was unr easonabl e:  t he ent r y  

was i nvasi ve and " consi st ent  wi t h a dr ug bust  r at her  t han a 

r escue. "   I d. ,  ¶¶95–96.   Addi t i onal l y,  t he di ssent  obser ved t hat  

t he of f i cer s di d not  seem t o consi der  any al t er nat i ves t o a 

war r ant l ess ent r y.   I d. ,  ¶96.    

¶70 Thi s hi st or i cal  r evi ew shows t hat  t he communi t y 

car et aker  except i on was f i r st  r ecogni zed i n t he unsuspect i ng 

sear ch of  a t owed vehi c l e.   Unt i l  our  deci s i on i n Pi nkar d,  t hi s 



No.   2011AP813- CR & 2011AP814. dt p 
 

13 
 

cour t  had never  j ust i f i ed an unwar r ant ed,  unr equest ed pol i ce 

ent r y of  a home on a communi t y  car et aker  basi s .   What  appear ed 

t o some member s of  t he Pi nkar d cour t  as a s i gni f i cant  depar t ur e 

f r om t he cor e pr i nci pl es of  t he except i on i s now bei ng st r et ched 

and ext ended even mor e.  

I I  

¶71 I n t hi s case,  a Menasha pol i ce of f i cer ,  Mat t hew Lenss,  

was di spat ched t o i nvest i gat e a yel l ow t r af f i c  l i ght  pol e t hat  

was down at  an i mpor t ant  i nt er sect i on.   He f ound a di s l odged 

l i cense pl at e at  t he s i t e of  t he smashed pol e.   A comput er  check 

showed t hat  t he pl at e bel onged t o a Bui ck Regal  owned by Jesus 

Gr aci a- Val enzuel a.   Pol i ce went  t o t hr ee di f f er ent  addr esses 

at t empt i ng t o f i nd t he owner .   At  t he t hi r d addr ess,  t hey wer e 

t ol d t hat  t he vehi c l e t hey wer e sear chi ng f or  was usual l y dr i ven 

by Juan Gr aci a ( Juan)  who l i ved at  an addr ess on Wendy Way.  

¶72 At  t hat  addr ess of f i cer s f ound t he vehi c l e wi t h 

ext ensi ve f r ont - end damage,  st r eaks of  yel l ow pai nt ,  and a 

mi ssi ng l i cense pl at e.   The of f i cer  l ooked i nsi de t he vehi c l e 

but  saw no bl ood.   The wi ndshi el d was i nt act .   The ai r bags had 

not  been depl oyed.  

¶73 The of f i cer  l at er  t est i f i ed t hat  at  t hi s poi nt ,  based 

on hi s exper i ence,  t he possi bi l i t y  t hat  an acci dent  had been 

caused by an i nt oxi cat ed dr i ver  " woul d be i n t he back of  [ hi s]  

mi nd. "   Thus,  t he pol i ce had evi dence of  a dr i ver  who hi t  and 

damaged publ i c pr oper t y but  f l ed t he scene wi t hout  r epor t i ng an 

acci dent ,  and t hey suspect ed t hat  t he dr i ver  had been dr i nki ng.    
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¶74 At  t he r esi dence t he pol i ce at t empt ed t o make cont act  

wi t h someone i nsi de,  but  t her e wer e no l i ght s on and no one 

answer ed t he door .   Just  as pol i ce wer e get t i ng r eady t o l eave,  

Jai me Gr aci a ( Jai me)  dr ove up t o t he r esi dence.   Jai me i nf or med 

t he pol i ce t hat  he l i ved at  t he r esi dence wi t h hi s br ot her  Juan,  

t hat  Juan nor mal l y dr ove t he Bui ck Regal ,  and t hat  he bel i eved 

Juan was i nsi de t he r esi dence.  

¶75 Pol i ce asked Jai me i f  t hey coul d go i nsi de t he 

r esi dence t o make sur e Juan was okay " based on t he damage t o t he 

vehi c l e. "   Jai me t ol d t he of f i cer s t o wai t  out s i de whi l e he went  

i nsi de t he r esi dence.   Shor t l y t her eaf t er ,  Jai me came back out  

and gave pol i ce per mi ssi on t o ent er  t he r esi dence.   I t  was 

appr oxi mat el y 9: 20 p. m.  when pol i ce ent er ed——near l y 40 mi nut es 

af t er  pol i ce wer e di spat ched t o i nvest i gat e t he downed t r af f i c  

l i ght  pol e.  

¶76 Jai me l ed pol i ce t o a c l osed bedr oom door .   On t he 

ot her  s i de of  t he door ,  Juan was yel l i ng i n Spani sh and Engl i sh 

t hat  he want ed ever yone t o " go away. "   Of f i cer  Lenss t est i f i ed 

t hat  bot h he and Jai me t r i ed t o open t he bedr oom door ,  but  i t  

was l ocked. 8  Of f i cer  Lenss t hen t est i f i ed t hat  Jai me,  wi t hout  

pr ompt i ng f r om t he pol i ce,  put  hi s shoul der  t o t he bedr oom door  

and f or ced i t  open.   Al most  i mmedi at el y,  pol i ce cr ossed t he 

t hr eshol d of  t he door  i nt o t he bedr oom and di scover ed Juan l y i ng 

on t he bed.  

                                                 
8 Whi l e Jai me gave pol i ce per mi ss i on t o come i nt o t he common 

ar eas of  t he house,  nei t her  Jai me nor  Juan gave pol i ce 
per mi ssi on t o open t he bedr oom door .  
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¶77 Of f i cer  Lenss t est i f i ed t hat  i t  was di f f i cul t  t o 

under st and what  Juan was sayi ng,  but  t hat  he coul d t el l  Juan 

" was hi ghl y i nt oxi cat ed. "   Juan' s br eat h smel l ed of  i nt oxi cant s,  

hi s eyes wer e bl oodshot ,  and hi s speech was sl ur r ed.   Juan 

admi t t ed t o t he pol i ce t hat  he dr ove t he whi t e Bui ck Regal .   

Of f i cer  Lenss admi ni st er ed sever al  t est s bot h i nsi de and out si de 

of  t he r esi dence t o det er mi ne Juan' s l evel  of  i nt oxi cat i on.   

Af t er  f ai l i ng sever al  of  t hese t est s,  Juan was pl aced under  

ar r est  f or  oper at i ng a mot or  vehi c l e whi l e i nt oxi cat ed.  

¶78 Sever al  maj or  poi nt s ar e evi dent  f r om t hese f act s.  

¶79 Fi r st ,  t hi s case i nvol ves t he ent r y of  a pr i vat e 

bedr oom,  not  t he sear ch of  a mot or  vehi c l e.   War r ant l ess ent r y 

of  a r esi dence i s mor e suspect  and subj ect  t o st r i ct er  scr ut i ny 

t han ent r y and sear ch of  a mot or  vehi c l e.   St at e v.  Ul t sch,  2011 

WI  App 17,  ¶18,  331 Wi s.  2d 242,  793 N. W. 2d 505 ( c i t i ng Pi nkar d,  

327 Wi s.  2d 346,  ¶20) .    

¶80 Second,  pol i ce di d not  ent er  t he bedr oom wi t h consent .   

On t he cont r ar y,  Juan l oudl y t ol d t he of f i cer s t o go away.   Thi s 

f act  di st i ngui shes Juan' s case f r om Pi nkar d,  wher e t he 

i nhabi t ant s of  t he house di d not  r espond at  al l  t o t he l oud 

announcement  of  pol i ce pr esence.    

¶81 Thi r d,  Juan never  opened a door .   He di d not  answer  

t he door  when t he pol i ce came t o hi s r esi dence,  and he l ocked 

t he door  t o hi s bedr oom.   Thi s di st i ngui shes t hi s case f r om 

Pi nkar d,  wher e t he door  t o t he house was open and t he door  t o 

t he bedr oom was open.    
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¶82 Four t h,  al t hough t he door  t o Juan' s bedr oom was open 

when t he pol i ce ent er ed,  i t  was open onl y because Jai me f or ced 

i t  open.   Jai me had aut hor i t y t o i nvi t e t he of f i cer s i nt o t he 

house, 9 but  he di d not  have aut hor i t y t o i nvi t e pol i ce t o ent er  

Juan' s bedr oom. 10  A per son who l acks aut hor i t y t o consent  t o an 

ent r y does not  gai n aut hor i t y by f or c i ng i n a door .    

¶83 Fi f t h,  t he of f i cer s wer e i nvest i gat i ng one of f ense and 

suspect ed t he commi ssi on of  anot her ——dr unk dr i v i ng.   They 

pur sued t he dr i ver  of  t he hi t - and- r un vehi c l e t o f our  di f f er ent  

addr esses.   No ar gument  can be made t hat  t hei r  act i ons wer e 

" t ot al l y di vor ced f r om t he det ect i on,  i nvest i gat i on,  or  

acqui s i t i on of  evi dence r el at i ng t o t he v i ol at i on of  a cr i mi nal  

st at ut e. "   Cady,  413 U. S.  at  441.  

¶84 Si xt h,  al t hough t he of f i cer s r epeat edl y pr of essed 

concer n about  t he dr i ver ' s medi cal  condi t i on,  t hei r  expr essi ons 

of  concer n al ways f aci l i t at ed t he i nvest i gat i on of  t he acci dent .   

Thei r  expr essi ons of  concer n hel ped t hem l ear n t he i dent i t y of  

t he dr i ver  and obt ai n hi s home addr ess.   They hel ped i nduce t he 

cooper at i on of  Jai me.   Ther e i s no evi dence,  however ,  t hat  t he 

of f i cer s ever  cont act ed l ocal  hospi t al s t o see i f  a pat i ent  

named Juan Gr aci a had come t o t he emer gency r oom. 11  When t hey 
                                                 

9 Uni t ed St at es v.  Mat l ock,  415 U. S.  164,  171 ( 1974) .    

10 See St at e v.  Ki ef f er ,  217 Wi s.  2d 531,  577 N. W. 2d 352 
( 1998)  ( f at her - i n- l aw l acked aut hor i t y t o consent  t o sear ch of  
l of t  ar ea above gar age t hat  was under  excl usi ve cont r ol  of  
def endant  and wi f e) ;  St at e v.  Amr i ne,  157 Wi s.  2d 778,  783,  460 
N. W. 2d 826 ( Ct .  App.  1990)  ( pol i ce i nvi t ed i nt o home ar e 
pr esumed l i mi t ed t o t he r oom t hey ar e br ought  i nt o) .    

11 The di st ance bet ween t he acci dent  s i t e and Juan' s home——
about  t wo mi l es——i s t he same di st ance t o t he near est  hospi t al .    
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ent er ed t he r es i dence wi t h consent ,  t hey knew t hat  Jai me was 

t her e t o hel p hi s br ot her  i f  hi s br ot her  needed hel p.   They 

never  asked Juan per sonal l y i f  he needed medi cal  assi st ance and 

di d not  see anyt hi ng i n t he bedr oom t hat  i mpel l ed t hem t o ent er  

t he r oom t o pr ovi de medi cal  assi st ance.   I n shor t ,  a cr i me-

i nvest i gat i ng,  cr i me- sol v i ng pur pose domi nat ed any ot her  pur pose 

i n t he of f i cer s '  conduct ,  t her eby di squal i f y i ng t he pol i ce f r om 

usi ng t he communi t y car et aker  except i on.  

¶85 I n t er ms of  t he t r adi t i onal  Ander son t est :  

1.  A sear ch and sei zur e wi t hi n t he meani ng of  t he Four t h 

Amendment  occur r ed when t he pol i ce ent er ed a pr i vat e bedr oom 

wi t hout  a war r ant  and wi t hout  consent  t o obt ai n evi dence of  a 

cr i me and obt ai ned evi dence t hat  woul d j ust i f y t he ar r est  of  t he 

def endant .  

2.  Even i f  a por t i on of  pol i ce conduct  coul d be descr i bed 

as " bona f i de communi t y car et aker  act i v i t y, "  t hat  por t i on was 

compl et el y over shadowed by t he l aw enf or cement  obj ect i ves of  

f i ndi ng and ar r est i ng t he per son r esponsi bl e f or  t he t r af f i c  

l i ght  pol e acci dent .   At  some poi nt  bef or e pol i ce ent er ed Juan' s 

bedr oom,  any " obj ect i ve r easonabl e basi s"  t o bel i eve t hat  Juan 

needed medi cal  assi st ance di sappear ed.  

3.  The publ i c need and i nt er est  di d not  out wei gh t he 

i nt r usi on i nt o t he pr i vacy of  t he def endant  i n hi s bedr oom.    

A.  The pol i ce had Juan col d on a hi t - and- r un.   They 

coul d have asked hi m t o come out  of  hi s bedr oom t o di scuss t he 

acci dent .   I f  he r ef used,  t hey coul d have at t empt ed t o get  a 

war r ant  whi l e t hey st ayed i n t he house.   They had a wi t ness i n 



No.   2011AP813- CR & 2011AP814. dt p 
 

18 
 

Jai me,  who coul d have t est i f i ed as t o hi s br ot her ' s sobr i et y.   

Ther e was si mpl y no exi gency t hat  j ust i f i ed bur st i ng i nt o t he 

bedr oom.  

 B.  I n addi t i on,  t he sear ch and sei zur e occur r ed i n a 

pr i vat e r esi dence.   The pol i ce knew t hey coul d not  ent er  t he 

house wi t hout  per mi ssi on and di d not .   They t r i ed t he bedr oom 

door  but  knew t hey coul d not  t hemsel ves br eak i t  i n.   When Jai me 

act ed,  t hey abandoned t hei r  caut i on and bar ged i n.  

 C.  No aut omobi l e was i nvol ved i n t he sear ch of  t he 

bedr oom.  

D.  Al t er nat i ves wer e avai l abl e,  st ar t i ng wi t h a 

s i mpl e r equest  t o come out  and t al k.   I f  Juan di d not  compl y,  

agai n,  t he of f i cer s coul d have obt ai ned a war r ant  f or  ent r y i nt o 

t he bedr oom.    

¶86 As not ed above,  war r ant l ess sear ches ar e per  se 

unr easonabl e subj ect  onl y t o a f ew speci f i cal l y est abl i shed and 

wel l - del i neat ed except i ons.   The Supr eme Cour t  has decl ar ed t hat  

t hese except i ons " have been j eal ousl y and car ef ul l y dr awn. "   

Jones v.  Uni t ed St at es,  357 U. S.  493,  499 ( 1958) .   They must  be 

" conf i ned i n scope, "  Ter r y v.  Ohi o,  392 U. S.  1,  29 ( 1968) ,  and 

" st r i ct l y c i r cumscr i bed. "   La Four ni er  v.  St at e,  91 Wi s.  2d 61,  

68,  280 N. W. 2d 746 ( 1979)  ( quot i ng Ter r y,  392 U. S.  at  25–26) .  

¶87 The dogged det er mi nat i on of  t he Menasha of f i cer s t o 

f i nd and ar r est  t he per son r esponsi bl e f or  t he l i ght  pol e 

acci dent  i s expect ed and compl et el y commendabl e.   However ,  t hi s 

l audabl e obj ect i ve i s necessar i l y  gover ned by t r adi t i onal  Four t h 
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Amendment  pr i nci pl es.   A l egi t i mat e end di d not  j ust i f y t he 

means empl oyed wi t h r espect  t o war r ant l ess ent r y of  t he bedr oom.  

¶88 The communi t y car et aker  except i on t o t he war r ant  

r equi r ement  i s sound const i t ut i onal  doct r i ne and wi l l  be 

v i gor ousl y def ended so l ong as i t  i s  appl i ed wi t hi n r easonabl e 

l i mi t s.   These l i mi t s pr ot ect  i ndi v i dual  l i ber t y and pr eser ve 

t he i nt er est s of  l aw enf or cement .   When t he communi t y car et aker  

except i on i s appl i ed wi t hout  t hese l i mi t s,  bot h l i ber t y and t he 

i nt er est s of  l aw enf or cement  ar e bound t o suf f er .  

¶89 For  t he f or egoi ng r easons,  I  r espect f ul l y di ssent .  

¶90 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON and Just i ce ANN WALSH BRADLEY j oi n t hi s di ssent .  
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