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NOTI CE 
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version will appear in the bound 
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

cause remanded.     

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s case cent er s on a 

gar ni shment  act i on i n whi ch t he al l eged j udgment  debt or  

chal l enged t he abi l i t y  of  t he j udgment  cr edi t or  t o enf or ce a 

j udgment  by gar ni shment .   The case ar i ses f r om t er r i t or y- r el at ed 

di sput es bet ween t wo f r anchi sees,  Paul  Davi s Rest or at i on of  S. E.  

Wi sconsi n,  I nc.  ( Sout heast )  and Paul  Davi s Rest or at i on of  

Nor t heast  Wi sconsi n ( Nor t heast ) .   Pur suant  t o t he f r anchi se 
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agr eement ,  bi ndi ng ar bi t r at i on i s pr escr i bed t o r esol ve such 

di sput es,  and t he r esul t s of  an ar bi t r at i on pr ocess i ncl uded an 

awar d f or  Sout heast  i n t he amount  of  $101, 693 agai nst  Nor t heast ,  

whi ch i s t he name under  whi ch EA Gr een Bay,  LLC,  does busi ness.   

The pr obl em we now addr ess ar ose when Sout heast  sought  t o 

enf or ce a j udgment ,  v i a a gar ni shment  act i on under  Wi s.  St at .  

§ 812. 01 ( 2009- 10) 1,  f or  t he money damages i t  had been awar ded by 

t he ar bi t r at i on panel .  

¶2 Fol l owi ng t he ar bi t r at i on,  t her e was no obj ect i on t o 

conf i r mi ng t he awar d by ent r y of  j udgment  agai nst  Nor t heast  i n 

c i r cui t  cour t . 2  Nor  has t her e been any di sput e t hat  Nor t heast  

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2009- 10 ver si on unl ess ot her wi se i ndi cat ed.   

2 Ther e was a di sput e i n pr oceedi ngs i n Mi l waukee Count y 
Ci r cui t  Cour t ,  bef or e t he Honor abl e Wi l l i am S.  Pocan,  concer ni ng 
" t he appr opr i at e f or m of  t he j udgment  conf i r mi ng t he awar d. "  At  
a hear i ng r el at ed t o t hat  di sput e,  Sout heast ' s counsel  expr essed 
concer n t hat  a j udgment  nami ng onl y Nor t heast ,  EA Gr een Bay,  
LLC' s " d/ b/ a"  name,  mi ght  be unenf or ceabl e and sought  t o have 
t he j udgment  ent er ed agai nst  Nor t heast ,  Mat t hew Ever et t  and EA 
Gr een Bay,  LLC,   on t he basi s t hat  t he f r anchi se agr eement  
cont empl at ed j oi nt  and sever al  l i abi l i t y  i n such a c i r cumst ance.   
I n aski ng t he cour t  t o conf i r m t he ar bi t r at i on awar d agai nst  
Nor t heast  but  not  al so agai nst  EA Gr een Bay,  LLC,  Nor t heast ' s 
counsel  made t he f ol l owi ng st at ement :  

[ T] hi s busi ness about  al l  t hi s hypot het i cal  di f f i cul t y 
t hat  [ Sout heast ]  may or  may not  encount er  i n enf or ci ng 
t he j udgment  i s not  appr opr i at e i n t hi s par t i cul ar  
pr oceedi ng,  number  one.  I t ' s  not  suppor t ed by any 
evi dence,  number  t wo.   .  .  .  And t hi r dl y,  t he i dea 
t hat  as a mat t er  of  l aw an ent i t y oper at i ng as a quot e 
[ d/ b/ a] ,  meani ng i t ' s  oper at i ng under  a t r ade name,  
t he i dea t hat  a j udgment  can' t  be enf or ced agai nst  i t  
i s  s i mpl y unt r ue as a mat t er  of  l aw.   



No.  2011AP1121  

 

3 
 

was t he name under  whi ch EA Gr een Bay,  LLC,  di d busi ness.   

Never t hel ess,  EA Gr een Bay,  LLC,  opposed t he subsequent  

gar ni shment  act i on i n c i r cui t  cour t  on t he gr ounds t hat  t he 

j udgment ,  ent er ed agai nst  onl y Nor t heast ,  t he name under  whi ch 

i t  di d busi ness,  was unenf or ceabl e.    

¶3 The ci r cui t  cour t  f or  Br own Count y,  t he Honor abl e 

Donal d R.  Zui dmul der  pr esi di ng,  r el i ed on t wo Wi sconsi n cases3  

f or  t he pr oposi t i on t hat   Nor t heast ,  t he name under  whi ch EA 

Gr een Bay,  LLC,  di d busi ness,  had " no i ndependent  l egal  

s i gni f i cance apar t  f r om t he under l y i ng busi ness"  and appl i ed 

t hat  pr i nci pl e i n t hi s cont ext  t o mean t hat  t he names " r ef er  t o 

t he same l egal  ent i t y. "   I t  t her ef or e hel d t hat  any val i d 

j udgment  agai nst  Nor t heast  i s al so enf or ceabl e agai nst  EA Gr een 

Bay,  LLC.   The cour t  of  appeal s r ever sed.   I t  c i t ed t o t he same 

cases as t he c i r cui t  cour t ,  st at i ng t hat  wher e a company does 

busi ness under  a name di f f er ent  f r om t he l egal  ent i t y ' s name,  

t hat  name i s " mer el y descr i pt i ve of "  and " not  .  .  .  di st i nct  

f r om"  t he per son or  cor por at i on oper at i ng t he busi ness and i s " a 

                                                                                                                                                             
The ci r cui t  cour t ,  f or  r easons t hat  cannot  be det er mi ned on t he 
r ecor d bef or e us,  di d as Nor t heast  r equest ed and conf i r med t he 
awar d on August  18,  2010,  as t o Nor t heast  i n t he amount  of  t he 
ar bi t r at i on awar d,  $101, 693,  and ent er ed j udgment  on Sept ember  
3,  2010.  

3 Jacob v.  West  Bend Mut .  I ns.  Co. ,  203 Wi s.  2d 524,  537 
n. 7,  553 N. W. 2d 800 ( Ct .  App.  1996)  ( st at i ng t hat  t he 
desi gnat i on " ' d/ b/ a'  means ' doi ng busi ness as'  and i s mer el y  
descr i pt i ve of  t he per son or  cor por at i on who does busi ness under  
some ot her  name;  i t  does not  cr eat e or  const i t ut e an ent i t y 
di st i nct  f r om t he per son oper at i ng t he busi ness" ) ;  and Bi non v.  
Gr eat  N.  I ns.  Co. ,  218 Wi s.  2d 26,  35,  580 N. W. 2d 370 ( Ct .  App.  
1998)  ( c i t i ng t he l anguage f r om Jacob) .   
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l egal  nonent i t y" ;  i t  t her ef or e r easoned t hat  a j udgment  agai nst  

such a name i s unenf or ceabl e and cannot  ser ve as a basi s f or  a 

gar ni shment  act i on. 4 

¶4 Wi sconsi n cour t s have not  di r ect l y addr essed t he 

pr eci se quest i on pr esent ed:  whet her  an ot her wi se val i d j udgment  

can be enf or ced agai nst  a l egal  ent i t y when t he j udgment  i s 

ent er ed agai nst  t he name under  whi ch t he l egal  ent i t y does 

busi ness. 5  The cases r el i ed on by t he c i r cui t  cour t  and cour t  of  

appeal s st at e t hat  when a per son or  cor por at i on does busi ness 

under  a name,  t hat  name " i s mer el y descr i pt i ve of  t he per son or  

cor por at i on"  and " i t  does not  cr eat e or  const i t ut e an ent i t y 

di st i nct  f r om t he per son oper at i ng t he busi ness. "  Jacob v.  West  

Bend Mut .  I ns.  Co. ,  203 Wi s.  2d 524,  537 n. 7,  553 N. W. 2d 800 

( Ct .  App.  1996) .   I n Capsavage v.  Esser ,  224 Wi s.  2d 404,  415,  

591 N. W. 2d 888 ( Ct .  App.  1999) ,  whi ch i nvol ved a di sput e 

concer ni ng t he t ype of  l egal  ent i t y i nvol ved,  t he cour t  

c l ar i f i ed t hat  t he name under  whi ch t he company,  Sundance 

                                                 
4 Paul  Davi s Rest or at i on of  S. E.  Wi s. ,  I nc.  v.  Paul  Davi s 

Rest or at i on of  Nor t heast  Wi s. ,  No.  2011AP1121,  unpubl i shed sl i p 
op. ,  ¶¶7- 9 ( Wi s.  Ct .  App.  June 12,  2012) .     

5 When deci di ng a dut y- t o- def end case t hat  di d not  pr esent  
t hi s quest i on di r ect l y,  t he cour t  of  appeal s not ed,  " We ar e not  
r equi r ed t o dec i de i n t hi s case whet her  t he def aul t  j udgment  
agai nst  [ an ent i t y named i n t he compl ai nt ] ,  a l egal  nonent i t y,  
i s  of  any enf or ceabl e ef f ect  agai nst  t he est at e of  [ i t s  deceased 
owner ,  who was not  per sonal l y named as a def endant ] . "   Jacob,  
203 Wi s.  2d at  537 n. 7 ( emphasi s added) .   I n t hat  case,  a 
separ at e r ul i ng f r om a pr obat e cour t  di smi ssi ng a r el at ed cl ai m 
on t he basi s of  t he unenf or ceabi l i t y  of  t he j udgment  was not  
bef or e t he cour t .   I d.  at  531.  
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Mar i ne,  was doi ng busi ness was not  " a di st i nct  ent i t y"  but  

r at her  was " s i mpl y anot her  way t o r ef er  t o Sundance Mar i ne. " 6   

¶5 I t  f ol l ows f r om t hi s pr i nci pl e t hat  i f  t he name under  

whi ch a per son or  cor por at i on does busi ness i s " s i mpl y anot her  

way t o r ef er  t o"  a s i ngl e l egal  ent i t y and const i t ut es no ent i t y  

di st i nct  f r om t he per son or  cor por at i on who does busi ness,  t hen 

a j udgment  agai nst  t he " doi ng busi ness as"  or  " d/ b/ a"  name i s 

enf or ceabl e agai nst  t he l egal  ent i t y f r om whi ch i t  i s  

i ndi st i nct .   Thi s r esul t  i s  consi st ent  wi t h t he appr oach t aken 

on t hi s quest i on by t he maj or i t y of  ot her  j ur i sdi ct i ons t hat  

have addr essed i t .   Based on t hi s pr i nci pl e i n Wi sconsi n case 

l aw concer ni ng a d/ b/ a desi gnat i on or  t r ade name,  and consi st ent  

wi t h t he appr oaches of  t he maj or i t y of  ot her  j ur i sdi ct i ons,  we 

hol d t hat  t he j udgment  agai nst  EA Gr een Bay LLC' s d/ b/ a 

                                                 
6 The Capsavage cour t  made not e of  t he f act  t hat  Cal i f or ni a-

based Sundance Mar i ne had made a f i c t i t i ous name f i l i ng or  d/ b/ a 
f i l i ng " t o do busi ness as SDSR. "   Capsavage v.  Esser ,  224 Wi s.  
2d 404,  415,  591 N. W. 2d 888 ( Ct .  App.  1999) .   

[ T] he pur pose of  a f i c t i t i ous name st at ut e i s t o 
pr ot ect  t he publ i c agai nst  f al se i dent i f i cat i on of  t he 
char act er  of  a busi ness by use of  cer t ai n wor ds i n t he 
name empl oyed by t he ent er pr i se,  or  t o ensur e t hat  
t hose who do busi ness wi t h per sons oper at i ng under  a 
f i c t i t i ous name wi l l  know t he t r ue i dent i t i es of  t he 
i ndi v i dual s wi t h whom t hey ar e deal i ng or  t o whom t hey 
ar e gi v i ng cr edi t  or  becomi ng bound.   .  .  .  By f i l i ng 
an assumed- name cer t i f i cat e as aut hor i zed by st at ut e,  
a cor por at i on put s t he publ i c on not i ce t hat  i t  i s  
doi ng busi ness under  an assumed name .  .  .  .    

18A Am.  Jur .  2d Cor por at i ons § 237.  
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desi gnat i on,  Paul  Davi s Rest or at i on of  Nor t heast  Wi sconsi n,  i s  

enf or ceabl e agai nst  EA Gr een Bay,  LLC,  and t he account  at  

Denmar k St at e Bank;  Nor t heast  and EA Gr een Bay,  LLC,  ar e not  t wo 

di st i nct  l egal  ent i t i es;  and EA Gr een Bay,  LLC,  was undi sput edl y 

doi ng busi ness under  t he name Nor t heast .   We r ever se t he 

deci s i on of  t he cour t  of  appeal s  and r emand t o t he c i r cui t  cour t  

f or  f ur t her  pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  

I .  BACKGROUND 

¶6 Af t er  t he ar bi t r at i on pr oceedi ngs descr i bed above wer e 

compl et e and t he j udgment  was ent er ed i n Mi l waukee Count y 

Ci r cui t  Cour t ,  Nor t heast  r ef used t o pay t he ar bi t r at i on awar d.   

Sout heast  commenced t he act i on t hat  i s now bef or e us,  a separ at e 

and i ndependent  gar ni shment  act i on i n Br own Count y Ci r cui t  

Cour t ,  t o col l ect  t he j udgment  f r om a Denmar k St at e Bank account  

t i t l ed i n t he name of  " EA Gr een Bay LLC d/ b/ a Paul  Davi s  

Rest or at i on & Remodel i ng of  NE WI  d/ b/ a Bui l di ng Wer ks. "   The 

r ecor d7 r ef l ect s t hat  t he checks on t he account  bear  onl y t he 

name " Paul  Davi s  Rest or at i on & Remodel i ng of  NE WI . "   I n i t s 

answer  t o t he gar ni shment  compl ai nt ,  gar ni shee def endant  Denmar k 

St at e Bank st at ed t hat  " EA Gr een Bay LLC d/ b/ a Paul  Davi s 

                                                 
7  The r ecor d we have i s t he r ecor d f r om t he gar ni shment  

act i on f i l ed i n Br own Count y Ci r cui t  Cour t .   The r ecor d i n t hi s 
case does not  i ncl ude t he ar bi t r at i on r ul i ng or  any document s 
f r om t he ar bi t r at i on pr oceedi ngs.   I t  does not  cont ai n t he 
r ecor d f r om t he Mi l waukee Count y Ci r cui t  Cour t  case conf i r mi ng 
t he ar bi t r at i on awar d ei t her ,  t hough por t i ons of  t he r ecor d i n 
t hat  case,  such as br i ef s and par t i al  t r anscr i pt s,  have been 
i ncl uded i n t he gar ni shment  case r ecor d as exhi bi t s at t ached t o 
f i l i ngs.    
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Rest or at i on & Remodel i ng of  NE WI  d/ b/ a Bui l di ng Wer ks i s a 

Denmar k St at e Bank cust omer . ”   I t  al so st at ed t hat   

[ a] s of  t he dat e and t i me Denmar k St at e Bank was 
ser ved wi t h t he Gar ni shment  Summons and Compl ai nt ,  
Denmar k St at e Bank was i ndebt ed t o EA Gr een Bay LLC 
d/ b/ a Paul  Davi s Rest or at i on & Remodel i ng of  NE WI  
d/ b/ a Bui l di ng Wer ks i n t he f ul l  amount  of  t he 
.  .  .  gar ni shment ,  by v i r t ue of  a deposi t  account .   

I n i t s r ul i ng,  t he c i r cui t  cour t  st at ed,  " I t  cannot  be di sput ed 

t hat  EA [ Gr een Bay,  LLC]  was t he pr i nci pal  name on t he account  

on [ t he dat e of  t he ser vi ce of  t he gar ni shee summons]  and t hat  

i t  was EA [ Gr een Bay,  LLC] ' s Empl oyer  I dent i f i cat i on Number . "   

I t  al so not ed t hat  " checks cont i nued t o be deposi t ed f or  Paul  

Davi s Rest or at i on of  Nor t heast  Wi sconsi n .  .  .  . "  

¶7 The Br own Count y Ci r cui t  Cour t  deni ed Nor t heast ' s 

mot i on t o di smi ss and di r ect ed t he bank t o r el ease t he f unds i n 

t he account  t o Sout heast .   As not ed above,  t he cour t  based t he 

r ul i ng on t he Jacob and Bi non cases and on i t s det er mi nat i on 

t hat  " [ r ] at her  t han separ at i ng t he [ Nor t heast ]  non- ent i t y f r om 

t he ' EA Gr een Bay,  LLC'  l egal  ent i t y,  t he d/ b/ a desi gnat i on 

s i mpl y means t hat  t he t wo names r ef er  t o t he same l egal  ent i t y. "  

I t  consi der ed EA Gr een Bay,  LLC' s ar gument s an " at t empt [ ]  t o 

cr eat e a l egal  di st i nct i on wher e none exi st s. "      

¶8 The cour t  of  appeal s r ever sed i n an unpubl i shed,  per  

cur i am opi ni on.   I t  r ead t he Jacob and Bi non cases as suppor t i ng 

t he pr oposi t i on t hat  because a d/ b/ a desi gnat i on " does not  

cr eat e or  const i t ut e an ent i t y di st i nct  f r om t he per son [ or  

cor por at i on]  oper at i ng t he busi ness, "  a j udgment  agai nst  a d/ b/ a 

desi gnee al one i s unenf or ceabl e.  Paul  Davi s Rest or at i on of  S. E.  
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Wi s. ,  I nc.  v.  Paul  Davi s Rest or at i on of  Nor t heast  Wi s. ,  No.  

2011AP1121,  unpubl i shed sl i p op. ,  ¶¶7- 9 ( Wi s.  Ct .  App.  June 12,  

2012) .    I t  dr ew par al l el s t o t he f act s di scussed i n Jacob,  i n 

whi ch t he cour t  f ound t hat  a pl ai nt i f f  had i mpr oper l y named a 

deceased per son,  r at her  t han t he est at e' s per sonal  

r epr esent at i ve,  as a par t y t o t he sui t .   I d.   Sout heast  

pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we gr ant ed.  

I I .   STANDARD OF REVI EW AND APPLI CABLE LAW 

¶9 The quest i on pr esent ed her e ar i ses i n t he cont ext  of  a 

gar ni shment  act i on,  whi ch i s gover ned by Wi s.  St at .  § 812. 01.  

The st at ut e st at es:   
 

Any cr edi t or  may pr oceed agai nst  any per son who i s 
i ndebt ed t o or  has any pr oper t y i n hi s or  her  
possessi on or  under  hi s or  her  cont r ol  bel ongi ng t o 
such cr edi t or ' s debt or  or  whi ch i s subj ect  t o 
sat i sf act i on of  an obl i gat i on descr i bed under  s.  
766. 55( 2) ,  as pr escr i bed i n t hi s subchapt er .  
" Pl ai nt i f f "  as used i n t hi s subchapt er  i ncl udes a 
j udgment  cr edi t or  and " def endant " ,  a j udgment  debt or  
or  t he spouse or  f or mer  spouse of  a j udgment  debt or  i f  
t he j udgment  i s r ender ed i n connect i on wi t h an 
obl i gat i on descr i bed under  s.  766. 55( 2) .  

Wi s.  St at .  § 812. 01( 1) .   Appl i cat i on of  a st at ut e t o an 

undi sput ed set  of  f act s i s a quest i on of  l aw.   Ni chol s v.  

Ni chol s,  162 Wi s.  2d 96,  103,  469 N. W. 2d 619 ( 1991) .    

¶10 We al so not e t hat  i t  i s  wel l  est abl i shed t hat  a 

gar ni shment  act i on i s an act i on i ndependent  of  t he j udgment  f or  

whi ch i t  seeks t o r ecover  payment  and i s i nst i t ut ed separ at el y 

accor di ng t o st at ut e.   See Wi s.  St at .  § 812. 01.   See But l er  v.  

Pol k,  592 F. 2d 1293,  1295- 1296 ( 5t h Ci r .  1979)  ( obser vi ng t hat  

" gar ni shment  act i ons agai nst  t hi r d- par t i es ar e gener al l y 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979102049&pubNum=350&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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const r ued as i ndependent  sui t s,  at  l east  i n r el at i on t o t he 

pr i mar y act i on" ) ;  Randol ph v.  Emp' r s Mut .  Li ab.  I ns.  Co.  of  

Wi s. ,  260 F. 2d 461,  464 ( 8t h Ci r .  1958)  ( " The onl y i ssue i s t he 

l i abi l i t y  of  t he gar ni shee on i t s i nsur ance cont r act .  .  .  .  

[ T] he amount  of  such l i abi l i t y has been est abl i shed by t he 

j udgment  agai nst  [ t he i nsur ed]  i n t he st at e cour t  act i on. " ) ;  

Adr i aenssens v.  Al l st at e I ns.  Co. ,  258 F. 2d 888,  890 ( 10t h Ci r .  

1958)  ( gar ni shment s ar e " or i gi nal  and i ndependent  act i ons [ by]  

t he hol der s of  t he j udgment s" ) .   

¶11 Not i ng,  i n t he cont ext  of  a gar ni shment  case,  t hat  

" [ t ] he j udgment  car r i es t he pr esumpt i on of  val i di t y, "  t hi s cour t  

c i t ed t he set t l ed l aw on j udgment s:  

The gener al  r ul e i s st at ed i n 49 C. J. S.  
Judgment s .  .  .   as f ol l ows:  " A j udgment  r ender ed by a 
cour t  havi ng j ur i sdi ct i on of  t he par t i es and t he 
subj ect  mat t er ,  unl ess r ever sed or  annul l ed i n some 
pr oper  pr oceedi ng,  i s not  open t o cont r adi ct i on or  
i mpeachment ,  i n r espect  of  i t s  val i di t y,  ver i t y,  or  
bi ndi ng ef f ect ,  by par t i es or  pr i v i es,  i n any 
col l at er al  act i on or  pr oceedi ng,  except  .  .  .  f or  
f r aud i n i t s pr ocur ement . "  

 

Zr i msek v.  Am.  Aut o.  I ns.  Co. ,  8 Wi s.  2d 1,  3,  98 N. W. 2d 383 

( 1959) .   Wher e a j udgment  debt or  asser t s c l ai ms about  a 

j udgment ' s l egi t i macy,  " i t  i s  i n t he cont ext  of  t hat  [ f i r st ]  

sui t  and not  [ i n t he gar ni shment  sui t ]  t hat  t hose cl ai ms shoul d 

[ be]  asser t ed. "   Schul t z v.  Sykes,  2001 WI  App 260,  ¶16,  248 

Wi s.  2d 791,  638 N. W. 2d 76.   Fur t her ,  " [ t ] he f act  t hat  t he 

j udgment  i s cont est ed mat er i al l y  af f ect s t he nat ur e of  mi st akes 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958111289&pubNum=350&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958111289&pubNum=350&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958111543&pubNum=350&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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t hat  mi ght  be compl ai ned of  and t he consi der at i ons i nvol ved i n 

det er mi ni ng whet her  r el i ef  i s  war r ant ed.   .  .  .  An appl i cat i on 

f or  r el i ef  af t er  a cont est ed pr oceedi ng [ as di st i nct  f r om a 

def aul t  j udgment ]  t her ef or e par t akes of  a pet i t i on f or  

r econsi der at i on,  and al l  t he r easons f or  f i nal i t y of  j udgment  

ar e ar r ayed agai nst  such an appl i cat i on. "   Rest at ement  ( Second)  

of  Judgment s § 71 cmt .  a ( 1982) .   We al so not e t hat  " a val i d and 

f i nal  awar d by ar bi t r at i on has t he same ef f ect s under  t he r ul es 

of  r es j udi cat a,  subj ect  t o t he same except i ons and 

qual i f i cat i ons,  as a j udgment  of  a cour t . "   Rest at ement  ( Second)  

of  Judgment s § 84( 1) .   " I f  t he ar bi t r at i on awar d wer e not  

t r eat ed as t he equi val ent  of  a j udi c i al  adj udi cat i on f or  

pur poses of  c l ai m pr ecl usi on,  t he obl i gat i on t o ar bi t r at e woul d 

be pr act i cal l y i l l usor y. "  I d. ,  § 84 cmt .  b.   The f ol l owi ng 

pr ovi s i ons appear  i n Wi s.  St at .  ch.  788,  whi ch gover ns 

ar bi t r at i on.   Af t er  an awar d i s made,  any par t y has one year  i n 

whi ch i t  " may appl y t o t he cour t  .  .  .  f or  an or der  conf i r mi ng 

t he awar d,  and t her eupon t he cour t  must  gr ant  such an or der  

 .  .  .  . "   Wi s.  St at .  § 788. 09.   " Upon t he gr ant i ng of  an or der  

conf i r mi ng,  modi f y i ng or  cor r ect i ng an awar d,  j udgment  may be 

ent er ed i n conf or mi t y t her ewi t h i n t he cour t  wher ei n t he or der  

was gr ant ed. "   Wi s.  St at .  § 788. 12.   

I I I .   DI SCUSSI ON 
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¶12 I n t hi s case,  t he appl i cat i on of  t he gar ni shment  

st at ut e r equi r es us t o det er mi ne whet her  t he hol der  of  t he 

Denmar k St at e Bank account ,  " EA Gr een Bay,  LLC d/ b/ a Paul  Davi s 

Rest or at i on & Remodel i ng of  NE WI  d/ b/ a Bui l di ng Wer ks, "  i s  t he 

debt or  agai nst  whom t he j udgment  was ent er ed.    

¶13 The quest i on,  as t he c i r cui t  cour t  cor r ect l y 

i dent i f i ed i t ,  i s  whet her  " t he under l y i ng j udgment  agai nst  Paul  

Davi s Rest or at i on of  Nor t heast  Wi sconsi n can appl y t o [ t he l egal  

ent i t y,  EA Gr een Bay,  LLC] "  so t hat  t he asset s i n t he bank 

account  bel ongi ng t o EA Gr een Bay,  LLC,  ar e subj ect  t o 

gar ni shment  i n sat i sf act i on of  t he j udgment .   To answer  t hat  

quest i on,  we need t o exami ne pr i nci pl es r el at ed t o a l egal  

ent i t y such as a cor por at i on or  a per son doi ng busi ness as or  

under  a name di f f er ent  f r om t he cor por at i on’ s or  per son’ s name.   

I n doi ng so,  we exami ne Wi sconsi n case l aw and al so consi der  how 

ot her  j ur i sdi ct i ons have appr oached t he i ssue.  

¶14 Fi r st ,  we consi der  what  Wi sconsi n cour t s have sai d 

about  t he names under  whi ch a l egal  ent i t y such as a cor por at i on 

or  per son does busi ness. 8  The par t i es,  as not ed pr evi ousl y,  r el y 

                                                 
8 I n t hi s case we di scuss use of  a d/ b/ a desi gnat i on or  

t r ade name i nt er changeabl y.   Bl ack' s Law Di ct i onar y ( 9t h ed.  
2009)  st at es t hat  " d/ b/ a"  i s  t he abbr evi at i on f or  " doi ng 
busi ness as" ;  t he def i ni t i on cont i nues:   

[ Usual l y]  pr ecedes a per son' s or  busi ness' s assumed 
name <Paul  Smi t h d/ b/ a Paul ' s Dr y Cl eaner s>.  I t  
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on t he same cases yet  r each opposi t e concl usi ons about  how t he 

st at ed pr i nci pl e appl i es i n t he cont ext  of  an act i on under  t he 

gar ni shment  st at ut e.    

¶15 The t hr ee cases t hat  ment i on t he pr i nci pl e or  r ul e of  

l aw t hat  we consi der  her e——t hat  a d/ b/ a desi gnat i on " i s mer el y 

descr i pt i ve of  t he per son or  cor por at i on who does busi ness under  

some ot her  name;  i t  does not  cr eat e or  const i t ut e an ent i t y 

di st i nct  f r om t he per son oper at i ng t he busi ness" ——ar e Jacob,  

Bi non and Capsavage.   I n each of  t hese cases,  t he br i ef  

di scussi on about  t he " doi ng busi ness as"  name appear s t o be 

secondar y t o t he l egal  quest i on bei ng deci ded i n t he case,  and 

none of  t hese cases di r ect l y addr esses an act i on under  t he 

gar ni shment  st at ut e.    

¶16 The f i r st ,  Jacob,  was a case concer ni ng const r uct i on 

def ect s and a cont r act or ' s i nsur er ' s dut y t o def end,  and t he 

                                                                                                                                                             
si gnal s t hat  t he busi ness may be l i censed or  
i ncor por at ed under  a di f f er ent  name.  Cf .  t r adename.  

Bl ack' s Law Di ct i onar y def i nes " t r adename"  t hi s way:  

A name,  st y l e,  or  symbol  used t o di st i ngui sh a 
company,  par t ner shi p,  or  busi ness ( as opposed t o a 
pr oduct  or  ser vi ce) ;  t he name under  whi ch a busi ness 
oper at es.  A t r adename i s a means of  i dent i f y i ng a 
busi ness — or  i t s pr oduct s or  ser vi ces — t o est abl i sh 
goodwi l l .  I t  symbol i zes t he busi ness' s r eput at i on.  Cf .  
br and;  d/ b/ a;  t r ademar k.  

Bl ack' s Law Di ct i onar y 455 ( 9t h ed.  2009)  ( emphasi s added) .  
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cour t  of  appeal s made t he obser vat i on about  t he d/ b/ a 

desi gnat i on i n a f oot not e i n whi ch t he cour t  comment ed on a 

t act i cal  deci s i on by a subcont r act or ' s at t or ney not  t o answer  

t he compl ai nt .   Jacob,  203 Wi s.  2d at  537 n. 7.   The case t o 

whi ch t he Jacob f oot not e c i t ed,  Duval  v.  Mi dwest  Aut o Ci t y,  

I nc. ,  425 F.  Supp.  1381,  1387 ( D.  Neb.  1977) ,  af f ' d,  578 F. 2d 

721 ( 8t h Ci r .  1978) ,  was an odomet er - t amper i ng case,  and t he 

pl ai nt i f f s had l i s t ed s i x def endant s i n t he amended compl ai nt ,  

i ncl udi ng t wo d/ b/ a desi gnat i ons.   Though t her e i s no i ndi cat i on 

t hat  i t  was a cont est ed i ssue i n t he case,  t he cour t  st at ed:  

Under  t he evi dence t her e ar e f our  ent i t i es onl y – 
Mi dwest  Aut o Ci t y,  I nc. ,  Davi d St udna,  Er vi n Del p,  and 
Ber nar d Fl aher t y.  The desi gnat i on " d/ b/ a"  means " doi ng 
busi ness as"  but  i s mer el y descr i pt i ve of  t he per son 
or  cor por at i on who does busi ness under  some ot her  
name.   Doi ng busi ness under  anot her  name does not  
cr eat e an ent i t y di st i nct  f r om t he per son oper at i ng 
t he busi ness.   The i ndi v i dual  who does busi ness as a 
sol e pr opr i et or  under  one or  sever al  names r emai ns one 
per son,  per sonal l y l i abl e f or  al l  hi s obl i gat i ons.   So 
al so wi t h a cor por at i on whi ch uses mor e t han one name.  

I d.  ( Emphasi s added. )  

 ¶17 The second case,  Bi non,  concer ned whet her  a pol i cy-

hol der  was a mot or  vehi c l e handl er  f or  pur poses of  a st at ut e 

gi v i ng such ent i t i es per mi ssi on t o r est r i ct  cover age.   The 

pol i cy was i ssued t o " Ar r ow Mot or s,  I nc. ,  d/ b/ a Lease Associ at es 

Gr oup. "   Bi non v.  Gr eat  N.  I ns.  Co. ,  218 Wi s.  2d 26,  35,  580 

N. W. 2d 370 ( Ct .  App.  1998) .   Pl ai nt i f f s had ar gued t hat  t he 

d/ b/ a desi gnat i on of  " Lease Associ at es Gr oup"  was not  a mot or  

vehi c l e handl er ,  even i f  Ar r ow Mot or s was.   The cour t  of  appeal s 

quot ed t he Jacob cour t  as t he basi s f or  t r eat i ng t he d/ b/ a 
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desi gnat i on as an ent i t y t hat  was not  di st i nct  f r om Ar r ow 

Mot or s,  I nc.   I n det er mi ni ng whet her  t he r est r i ct ed cover age was 

per mi t t ed under  t he st at ut e i n t hat  case,  t he cour t  " l ook[ ed]  t o 

al l  t he act i v i t i es and ser vi ces of  t he i nsur ed .  .  .  and not  

mer el y t he act i v i t i es of  i t s  l easi ng di v i s i on .  .  .  ,  whi ch has 

no i ndependent  l egal  st at us or  s i gni f i cance. "   I d.    

 ¶18 A t hi r d Wi sconsi n case i n whi ch a company' s  " doi ng 

busi ness as"  name i s di scussed i s Capsavage.   The Capsavages 

wer e seeki ng t o hol d a shar ehol der  of  a cor por at i on per sonal l y 

l i abl e f or  a br each of  cont r act  by t he cor por at i on af t er  t hey 

pai d $291, 987 f or  a yacht  t hat  was never  del i ver ed.   Capsavage,  

224 Wi s.  2d at  407- 409.   The cont r act  was wi t h Sundance Mar i ne 

d/ b/ a San Di ego Sea Ray ( SDSR) .   I d.  at  407.   The Capsavages 

sought  t o ar gue t hat  SDSR was act ual l y a j oi nt  vent ur e or  a 

par t ner shi p and t hat  t he shar ehol der  was per sonal l y l i abl e f or  

t he cont r act  as a par t i c i pant  i n t he par t ner shi p.   I d.  at  414-

415.   The cour t  of  appeal s r ej ect ed t he ar gument ,  not i ng t hat  " a 

f i c t i t i ous name f i l i ng was made f or  Sundance Mar i ne t o do 

busi ness as SDSR. "   I d.  at  415.   The cour t  added,  " When a 

cor por at i on does busi ness under  anot her  name,  i t  does not  cr eat e 

a di st i nct  ent i t y.   Rat her ,  SDSR [ t he d/ b/ a desi gnat i on]  i s  

s i mpl y anot her  way t o r ef er  t o Sundance Mar i ne. "   I d.  

¶19 Nor t heast  and Sout heast  bot h r el y on t he pr i nci pl e 

c i t ed i n t he above cases t hat  t he name under  whi ch a per son or  

cor por at i on does busi ness i s not  a " di st i nct  ent i t y. "   Nor t heast  

ar gues t hat  t hat  means t hat  such a name i s not  an ent i t y agai nst  

whi ch a j udgment  can be enf or ced.   I t  anal ogi zes t he si t uat i on 
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t o cases i n whi ch a par t y has f ai l ed t o i dent i f y and ser ve t he 

pr oper  par t y, 9 c i t i ng Johnson v.  Ci nt as Cor p.  No.  2,  2011 WI  App 

5,  331 Wi s.  2d 51,  794 N. W. 2d 475,  af f ' d,  2012 WI  31,  339 Wi s.  

2d 493,  811 N. W. 2d 756 ( hol di ng t hat  a cour t  had no per sonal  

j ur i sdi ct i on over  def endant  when t her e was a f undament al  def ect  

i n a summons and compl ai nt  t hat  named,  r at her  t han t he i nt ended 

def endant ,  t he s i mi l ar l y named par ent  cor por at i on of  t he 

i nt ended def endant ) .   Sout heast  ar gues t hat  t he " not  a di st i nct  

ent i t y"  l anguage means t hat  a j udgment  agai nst  t he name under  

whi ch a company does busi ness i s s i mpl y a j udgment  agai nst  t he 

l egal  ent i t y f r om whi ch t he " doi ng busi ness as"  name i s l egal l y 

i ndi st i nct . 10 

¶20 The pr i nci pl e or  r ul e of  l aw st at ed i n t hese cases——

t hat  t he name under  whi ch a per son or  cor por at i on does busi ness 

                                                 
9 We not e,  as di d t he c i r cui t  cour t ,  t hat  t her e i s no 

" evi dence cal l i ng i nt o quest i on whet her  any ot her  busi ness 
oper at ed as Paul  Davi s Rest or at i on of  Nor t heast  Wi sconsi n and 
had [ t he same addr ess] ,  as i s i ndi cat ed on t he Mi l waukee Count y 
j udgment . "   Nor  i s t her e any al l egat i on or  evi dence of  l ack of  
not i ce or  i mpr oper  ser vi ce i n t hi s case.    

10 The par t i es al so make ar gument s concer ni ng j udi c i al  
est oppel  and a col l at er al  at t ack agai nst  a j udgment .   Because we 
r esol ve t hi s case on t he gr ounds t hat  t he j udgment  can be 
val i dl y enf or ced agai nst  t he account  hel d by Denmar k St at e Bank,  
we do not  addr ess t he par t i es'  ot her  ar gument s.   Nor t heast  
addi t i onal l y ar gues t hat  t he money i n t he Denmar k St at e Bank 
account  i n quest i on cannot  be r eached under  t he gar ni shment  
st at ut e because i t  " does not  bel ong t o [ Nor t heast ] "  but  bel ongs 
t o EA Gr een Bay,  LLC,  i nst ead.   Thi s ar gument  mer el y r est at es 
t he quest i on we addr ess concer ni ng t he nat ur e of  t he 
r el at i onshi p bet ween a l egal  ent i t y and t he name under  whi ch i t  
does busi ness;  t her ef or e,  t her e i s no need t o addr ess t hat  
ar gument  separ at el y.  
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i s i ndi st i nct  f r om t he under l y i ng l egal  ent i t y——i s mor e 

l ogi cal l y consi s t ent  wi t h t he c i r cui t  cour t ' s  appr oach.   The 

ci r cui t  cour t  hel d t hat  " t he t wo names r ef er  t o t he same l egal  

ent i t y. "  The cour t  of  appeal s '  appr oach i mpl i c i t l y  t r eat ed t he 

name as a di st i nct  but  l egal l y meani ngl ess ent i t y.    

¶21 A case concer ni ng a j udgment  agai nst  a name under  

whi ch a l egal  ent i t y i s doi ng busi ness i s ver y di f f er ent  f r om 

t he cat egor y of  cases i nvol v i ng a pl ai nt i f f ' s  f ai l ur e t o 

i dent i f y and ser ve t he pr oper  par t y.  Such cases t ur n on a 

di f f er ent  quest i on ( i . e. ,  whi ch of  sever al  di st i nct  l egal  

ent i t i es i s t he pr oper  def endant )  and,  mor e i mpor t ant l y,  i nvol ve 

di f f er ent  consi der at i ons,  such as not i ce.   See Mar ed I ndus. ,  

I nc.  v.  Mansf i el d,  2005 WI  5,  ¶¶34,  38,  277 Wi s.  2d 350,  690 

N. W. 2d 835 ( di scussi ng t he " pol i cy of  ensur i ng t hat  a def endant  

r ecei ves not i ce of  an act i on"  and acknowl edgi ng t hat  " t he 

consequences f or  f ai l i ng t o st r i ct l y compl y wi t h t he st at ut or y  

r ul es of  ser vi ce ar e har sh" ) ;  Johnson v.  Ci nt as Cor p.  No.  2,  

2012 WI  31,  ¶24,  339 Wi s.  2d 493,  811 N. W. 2d 756 ( " I ndeed,  

not i ce t hat  appr i ses a par t y of  t he pendency of  an act i on 

agai nst  i t  and af f or ds t he oppor t uni t y t o pr esent  obj ect i ons i s 

r egar ded as ' [ a] n el ement ar y and f undament al  r equi r ement  of  due 

pr ocess. ' " ) .   As t he cour t  speci f i cal l y not ed i n Ci nt as Cor p.  

No.  2,   

Unl i ke t he s i ngl e cor por at i on i n Hoesl ey,  whi ch t he 
pl ai nt i f f  cor r ect l y sued but  s i mpl y mi snamed as " La 
Cr osse VFW Chapt er ,  Thomas Rooney Post , "  see 46 Wi s. 2d 
at  502,  175 N. W. 2d 214,  Ci nt as and Ci nt as No.  2 ar e 
t wo,  di st i nct  l egal  ent i t i es,  and Johnson mi st akenl y 
sued t he f i r st  i nst ead of  t he second.    
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Ci nt as Cor p.  No.  2,  339 Wi s.  2d 493,  ¶41 ( emphasi s added) .   The 

cour t  f ur t her  st at ed t hat  t he pl ai nt i f f  di d not  di sput e " t hat  

hi s summons and compl ai nt  named t he wr ong par t y .  .  .  and t hat  

t he par t y he i nt ended t o sue .  .  .  i s  an i ndependent  l egal  

ent i t y. "  I d. ,  ¶42 ( emphasi s added) .   Al t hough i t  i s  r el i ed upon 

by Nor t heast ,  Ci nt as Cor p.  No.  2 does not  suppor t  i t s  ar gument  

i n t hi s gar ni shment  act i on.  

¶22 The maj or i t y of  cour t s f r om ot her  j ur i sdi ct i ons 

conf r ont ed wi t h s i mi l ar  cases i n whi ch a j udgment  debt or  

chal l enges t he enf or ceabi l i t y  of  a j udgment  agai nst  an ent i t y 

usi ng a name under  whi ch an ent i t y does busi ness have r eached 

t he same concl us i on we r each i n t hi s case.    See Acad.  of  I RM v.  

LVI  Envt l .  Ser v. ,  I nc. ,  687 A. 2d 669,  677 ( Md.  1997)  ( hol di ng 

t hat  " not i ce t hat  an or der  f or  def aul t  had been ent er ed agai nst  

Tr ade Name was not i ce t o Debt or  t hat  an or der  f or  def aul t  had 

been ent er ed agai nst  i t ,  s i nce Tr ade Name was si mpl y anot her  

name by whi ch Debt or  was known" ) ;  Aman Col l ect i on Ser v. ,  I nc.  v.  

Bur gess,  612 S. W. 2d 405,  408- 409 ( Mo.  App.  1981)  ( hol di ng t hat  a 

j udgment  sol el y agai nst  a d/ b/ a desi gnat i on may be enf or ced 

agai nst  t he ent i t y oper at i ng under  t he t r ade name on t he gr ounds 

t hat  " t he t r i al  cour t  commi t t ed no er r or  i n f i ndi ng t hat  Dako 

Pr oduct s Co.  was mer el y a t r ade name under  whi ch Rober t  V.  

Bur gess oper at ed and t hat  t hey wer e one and t he same" ) ;   

Toul ousai ne de Di st r i but i on et  de Ser vi ces v.  Tr i - St at e Seed and 

Gr ai n,  520 N. W. 2d 210,  215 ( Neb.  Ct .  App.  1994)  ( st at i ng t hat  

" [ t ] he l aw f r om ot her  j ur i sdi ct i ons al so i ndi cat es t hat  doi ng 

busi ness under  anot her  name or  sever al  names does not  cr eat e an 
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ent i t y separ at e and di st i nct  f r om t he per son oper at i ng t he 

busi ness,  and t he per son r emai ns per sonal l y l i abl e f or  al l  hi s 

or  her  obl i gat i ons, "  and hol di ng t hat  wher e evi dence i s t hat  a 

sol e pr opr i et or  i s doi ng busi ness under  a t r ade name and a 

j udgment  i s obt ai ned agai nst  t he t r ade name,  t he j udgment  

cr edi t or  may execut e t he r egi st er ed j udgment ) ;  Benef i c i al  Fi n.  

Co.  of  Col o.  v.  Bach,  665 P. 2d 1034,  1037 ( Col o.  Ct .  App.  1983)  

( i n a gar ni shment  act i on,  af f i r mi ng a t r i al  cour t ' s  f i ndi ng t hat  

wher e an ent i t y on a l ease was a t r ade name f or  a cor por at i on,  

t he cor por at i on was l i abl e under  t he l ease,  and not i ng t hat  " a 

val i d j udgment  agai nst  Compass Real  Est at e,  Li mi t ed,  must  al so 

be pr emi sed upon t he f act  t hat  Real t y Wor l d Sent i ,  t he named 

def endant  and j udgment  debt or ,  i s  t he t r ade name of  t hat  

cor por at i on" ) ;  Becker  v.  Tr ui t t ,  154 S. E.  262,  263 ( Ga.  1930)  

( hol di ng t hat  " [ a]  j udgment  r ender ed agai nst  a per son i n hi s 

assumed or  t r ade name i s not  voi d" ) ;  Long v.  Car ol i na Baki ng 

Co. ,  3 S. E. 2d 46,  50 ( S. C.  1939)  ( wher e a cor por at i on was doi ng 

busi ness under  a t r ade name,  a " ver di ct  and j udgment  agai nst  

[ t he t r ade name]  i s bi ndi ng upon t he exi st ent  cor por at e ent i t y 

and i t s asset s"  and j udgment  agai nst  a t r ade name " woul d not  

i nval i dat e t he j udgment ,  wher e .  .  .  t he cor por at e def endant  has 

suf f er ed no pr ej udi ce" ) ;  Bi shop v.  Wi l son Qual i t y Homes,  986 

P. 2d 512,  514 ( Okl a.  1999)  ( wher e pl ai nt i f f  sought  t o amend a 

Wor ker s '  Compensat i on j udgment  agai nst  a d/ b/ a desi gnat i on t o 

add t he l egal  ent i t y t o whi ch i t  was at t ached,  cour t  hel d t hat  

pl ai nt i f f  " may col l ect  hi s  j udgment  agai nst  [ t he d/ b/ a 

desi gnat i on]  as he woul d f r om any busi ness whose j udgment  was 



No.  2011AP1121  

 

19 
 

pr onounced as a r esul t  of  t r i al  i n di st r i ct  cour t "  and " does not  

need a nunc pr o t unc or der  i nser t i ng [ t he l egal  ent i t y ' s name]  

i nt o t he or i gi nal  awar d" ) ;  and Hughes v.  Cox,  601 So.  2d 465,  

471 ( Al a.  1992)  ( " [ W] e af f i r mat i vel y hol d t hat  a j udgment  

ent er ed agai nst  a t r ade name i s a j udgment  agai nst  t he 

i ndi v i dual  doi ng busi ness under  t hat  t r ade name,  at  l east  so 

l ong as t he i ndi v i dual  was per sonal l y ser ved wi t h t he 

compl ai nt . " ) .  

¶23 The Loui s i ana cour t s have,  based on an i nt er pr et at i on 

of  a Loui s i ana st at ut e,  hel d t hat  a " doi ng busi ness as"  name i s 

not  a separ at e l egal  ent i t y agai nst  whi ch a j udgment  can be 

ent er ed11 but  mi t i gat ed t he consequences f or  a pl ai nt i f f  by 

empl oyi ng an " equi t abl e r emedy t he Loui s i ana Supr eme Cour t  

cr af t ed"  i n such cases:  whi l e t hey have hel d t hat  a j udgment  

ent er ed agai nst  a l egal  nonent i t y cannot  st and,  t he cour t s have 

gr ant ed pl ai nt i f f s a r emand f or  a new t r i al  and i nst r uct i ons t o 

t he t r i al  cour t  t hat  t he pl ai nt i f f  be al l owed l eave t o amend t he 

pet i t i on t o name t he pr oper  par t y def endant .   Assensoh v.  

Di amond Nai l s,  897 So.  2d 806,  812 ( La.  App.  2005) ;  Wal ker  v.  

Sel f - Ser v.  St or age and Mi ni  War ehouses,  I nc. ,  519 So.  2d 771 

( La.  1988) .  

                                                 
11 " Under l y i ng t hi s l i ne of  j ur i spr udence i s t he pr i nci pl e 

codi f i ed i n La.  C. C. P.  ar t .  736 t hat  a t r ade name i s not  a 
separ at e l egal  ent i t y capabl e of  bei ng sued. "   Assensoh v.  
Di amond Nai l s,  897 So.  2d 806,  810 ( La.  Ct .  App.  2005) .  
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¶24 I n l i ght  of  t he pr i nci pl e t hat  t he name under  whi ch a 

l egal  ent i t y does busi ness " does not  cr eat e or  const i t ut e an 

ent i t y di st i nct  f r om t he per son oper at i ng t he busi ness, "  " i s 

mer el y descr i pt i ve of  t he per son or  cor por at i on who does 

busi ness under  some ot her  name, "  and " i s s i mpl y anot her  way t o 

r ef er "  t o t he l egal  ent i t y,  we f i nd no basi s f or  hol di ng t hat  a 

j udgment  agai nst  such a name,  i ndi st i nct  f r om t he l egal  ent i t y 

t o whi ch i t  i s  at t ached,  cannot  be enf or ced agai nst  t hat  ent i t y.   

Not hi ng i n Wi sconsi n l aw pr ecl udes our  concl usi on,  and t he case 

l aw f r om t he maj or i t y of  ot her  j ur i sdi ct i ons pr ovi des ampl e 

suppor t  f or  i t .        

¶25 As not ed above,  t he quest i on pr esent ed i n t hi s  

gar ni shment  act i on i s whet her ,  under  Wi s.  St at .  § 812. 01,  t he 

money i n t he Denmar k St at e Bank i s " pr oper t y .  .  .  bel ongi ng t o 

[ t he]  cr edi t or ’ s debt or . "   Nor t heast ,  t he name under  whi ch EA 

Gr een Bay,  LLC,  does busi ness,  i s not  an ent i t y  di st i nct  f r om EA 

Gr een Bay,  LLC.   The account  at  Denmar k St at e Bank i s i n t he 

name of  " EA Gr een Bay LLC d/ b/ a Paul  Davi s Rest or at i on & 

Remodel i ng of  NE WI  d/ b/ a Bui l di ng Wer ks. "  The account  i s 

" pr oper t y  .  .  .  bel ongi ng t o such cr edi t or ' s debt or  or  whi ch i s 

subj ect  t o sat i sf act i on of  an obl i gat i on  .  .  .  . "  i n an act i on 

under  Wi s.  St at .  § 812. 01,  and t her ef or e can be used t o sat i sf y 

t he j udgment  gr ant ed whi ch conf i r med t he ar bi t r at i on awar d.    

I V.  CONCLUSI ON 

¶26 Wi sconsi n cour t s have not  di r ect l y addr essed t he 

pr eci se quest i on pr esent ed:  whet her  an ot her wi se val i d j udgment  

can be enf or ced agai nst  a l egal  ent i t y when t he j udgment  i s 
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ent er ed agai nst  t he name under  whi ch t he l egal  ent i t y does 

busi ness.   The cases r el i ed on by t he c i r cui t  cour t  and cour t  of  

appeal s st at e t hat  when a per son or  cor por at i on does busi ness 

under  a name,  t hat  name " i s mer el y descr i pt i ve of  t he per son or  

cor por at i on"  and " i t  does not  cr eat e or  const i t ut e an ent i t y 

di st i nct  f r om t he per son oper at i ng t he busi ness. "  Jacob,  203 

Wi s.  2d at  537 n. 7.   I n Capsavage,  whi ch i nvol ved a di sput e 

concer ni ng t he t ype of  l egal  ent i t y i nvol ved,  t he cour t  

c l ar i f i ed t hat  t he name under  whi ch t he company,  Sundance 

Mar i ne,  was doi ng busi ness was not  " a di st i nct  ent i t y"  but  

r at her  was " s i mpl y anot her  way t o r ef er  t o Sundance Mar i ne. "    

¶27 I t  f ol l ows f r om t hi s pr i nci pl e t hat  i f  t he name under  

whi ch a per son or  cor por at i on does busi ness i s " s i mpl y anot her  

way t o r ef er  t o"  a s i ngl e l egal  ent i t y and const i t ut es no ent i t y  

di st i nct  f r om t he per son or  cor por at i on who does busi ness,  t hen 

a j udgment  agai nst  t he " doi ng busi ness as"  name i s enf or ceabl e 

agai nst  t he l egal  ent i t y f r om whi ch i t  i s  i ndi st i nct .   Thi s 

r esul t  i s  consi st ent  wi t h t he appr oach t aken on t hi s quest i on by 

t he maj or i t y of  ot her  j ur i sdi ct i ons t hat  have addr essed i t .   

Based on t hi s pr i nci pl e i n Wi sconsi n case l aw concer ni ng a d/ b/ a 

desi gnat i on or  t r ade name,  and consi st ent  wi t h t he appr oaches of  

t he maj or i t y of  ot her  j ur i sdi ct i ons,  we hol d t hat  t he j udgment  

agai nst  EA Gr een Bay,  LLC' s d/ b/ a desi gnat i on,  Paul  Davi s 

Rest or at i on of  Nor t heast  Wi sconsi n,  i s  enf or ceabl e agai nst  EA 

Gr een Bay,  LLC,  and t he account  at  Denmar k St at e Bank;  Nor t heast  

and Gr een Bay,  LLC,  ar e not  t wo di st i nct  l egal  ent i t i es;  and EA 

Gr een Bay,  LLC,  was undi sput edl y doi ng busi ness under  t he name 
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Nor t heast .   We r ever se t he deci s i on of  t he cour t  of  appeal s and 

r emand t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs consi st ent  

wi t h t hi s opi ni on.  

By the Court.— Rever sed and cause r emanded.  
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¶28 PATI ENCE DRAKE ROGGENSACK,  J.  (concurring).   The 

maj or i t y opi ni on concl udes t hat  t he j udgment  i n f avor  of  Paul  

Davi s Rest or at i on of  Sout heast  Wi sconsi n,  I nc.  ( Sout heast ) ,  

ent er ed as t he conf i r mat i on of  an ar bi t r at i on awar d agai nst  Paul  

Davi s Rest or at i on of  Nor t heast  Wi sconsi n ( Nor t heast )  ( whi ch i s a 

" doi ng busi ness as"  ( d/ b/ a)  desi gnat i on empl oyed by EA Gr een 

Bay,  LLC) ,  i s  enf or ceabl e i n a gar ni shment  act i on agai nst  an 

account  at  Denmar k St at e Bank t hat  i s hel d i n t he name of  EA 

Gr een Bay,  Nor t heast  and ot her  d/ b/ a' s of  EA Gr een Bay. 1  I  

agr ee.  

¶29 Pr i or  t o ent er i ng t he j udgment  conf i r mi ng t he 

ar bi t r at i on awar d,  Sout heast ' s counsel  r equest ed t hat  t he cour t  

name EA Gr een Bay as a def endant  i n t he j udgment  because 

Nor t heast  was a d/ b/ a desi gnat i on f or  EA Gr een Bay and not  a 

separ at e l egal  ent i t y.   I n r esponse,  counsel  f or  Nor t heast  

r epr esent ed t o t he cour t  t hat  a j udgment  sol el y  i n t he name of  

Nor t heast  was f ul l y enf or ceabl e,  even t hough " Paul  Davi s  

Rest or at i on of  Nor t heast  Wi sconsi n"  was not  a l egal  ent i t y.   

Nor t heast  now asser t s t hat  t he j udgment  i s not  enf or ceabl e 

because,  al t hough Nor t heast ' s name was on t he bank account  t o be 

gar ni shed,  Nor t heast  i s not  a l egal  ent i t y and t her ef or e has no 

l egal  owner shi p i n t he bank account .  

                                                 
1 Maj or i t y op. ,  ¶5.    
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¶30 Because of  Nor t heast ' s pr i or  i nconsi st ent  

r epr esent at i ons t o t he c i r cui t  cour t ,  whi ch t he ci r cui t  cour t  

appar ent l y accept ed,  I  concl ude t hat  Nor t heast  i s j udi c i al l y 

est opped f r om chal l engi ng t he gar ni shment  on t he gr ound t hat  t he 

j udgment  i s not  enf or ceabl e because Nor t heast  i s not  a l egal  

ent i t y.   Accor di ngl y,  I  r espect f ul l y concur  wi t h t he maj or i t y 

opi ni on' s r ever sal  of  t he deci s i on of  t he cour t  of  appeal s,  

al bei t  on a di f f er ent  r at i onal e.    

I .   BACKGROUND 

¶31 Bot h Sout heast  and EA Gr een Bay ar e f r anchi sees of  

Paul  Davi s Rest or at i on,  I nc.   EA Gr een Bay oper at ed i t s 

f r anchi se under  t he name of  Nor t heast .   Nor t heast  i s not  a 

cor por at e ent i t y,  but  r at her  i t  i s  a t r ade name,  or  " d/ b/ a, "  of  

EA Gr een Bay.   

¶32 Sout heast  and Nor t heast  ent er ed i nt o ar bi t r at i on f or  

c l ai ms t hat  each f r anchi see was doi ng busi ness i n t he excl usi ve 

t er r i t or y of  t he ot her  and t her ef or e each owed cer t ai n payment s 

t o t he ot her .   The ar bi t r at i on panel  agr eed t hat  bot h 

f r anchi sees had been sel l i ng i n t he ot her ' s excl usi ve t er r i t or y,  

but  t hat  Nor t heast  had done so much mor e f r equent l y.   The panel  

i ssued a net  awar d t hat  r equi r ed Nor t heast  t o pay Sout heast  

$101, 693. 10.    

¶33 Sout heast ' s counsel  moved t he ci r cui t  cour t  of  

Mi l waukee Count y t o conf i r m t he awar d.   Dur i ng t hat  pr ocess 

counsel  f or  Sout heast  sought  t o have EA Gr een Bay and ot her s 

added as def endant s.   Sout heast ' s counsel  sai d,  

[ I f  t he cour t ]  conf i r ms t he awar d i n such a manner  
t hat  i t  i s  onl y  agai nst  .  .  .  Paul  Davi s Rest or at i on 
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of  Nor t heast  Wi sconsi n,  I ' m not  even sur e how t o go 
about  col l ect i ng agai nst  a company oper at i ng as a 
t r ade name.   How do you separ at e t he company' s t r ade 
name f r om t he under l y i ng ent i t y? And not  j ust  any 
under l y i ng ent i t y,  but  t he under l y i ng ent i t y t hat ' s 
r equi r ed t o be t her e under  t he f r anchi se 
agr eement .  .  .  .   The onl y way t o gi ve [ e] f f ect  t o t he 
awar d i n t hi s case i s t o make i t  agai nst  .  .  .  t he 
under l y i ng ent i t i es.   To do ot her wi se woul d t i e t he 
hands of  t he par t y who r ecei ved t he awar d i n t hi s case 
f r om enf or ci ng any j udgment .   Because I ' m not  sur e 
how——I ' m sur e t hat  you can' t  own pr oper t y under  a 
DBA.  .  .  .   Wi t hout  t hat ,  we' l l  have a j udgment  t hat  I  
bel i eve woul d be wor t hl ess.  

¶34 I n r esponse,  Nor t heast ' s counsel  ur ged t he ci r cui t  

cour t  t o r ej ect  Sout heast ’ s ar gument  and r ef use t o add EA Gr een 

Bay t o t he j udgment :  

Fi r st  of  al l ,  t he f act  t hat  someone oper at es under ——an 
ent i t y oper at es under  a t r ade name does not  mean t hat  
i t  i s  not  al so a busi ness ent i t y of  i t s  own.   That  
doesn' t  f ol l ow as a mat t er  of  l aw.   Secondl y,  
r egar dl ess of  t hat ,  a busi ness oper at i ng under  a t r ade 
name cer t ai nl y can own al l  sor t s of  asset s.   And—— And 
t hi r dl y,  t he i dea t hat  as a mat t er  of  l aw an ent i t y 
oper at i ng as a quot e DBA,  meani ng i t ' s  oper at i ng under  
a t r ade name,  t he i dea t hat  a j udgment  can' t  be 
enf or ced agai nst  i t  i s  s i mpl y unt r ue as mat t er  of  l aw.    

Af t er  consi der i ng t he ar gument s of  counsel ,  t he c i r cui t  cour t  

i ssued a j udgment  agai nst  Nor t heast  and not  agai nst  EA Gr een 

Bay,  consi st ent  wi t h Nor t heast ' s cont ent i on.    

¶35 When t he gar ni shment  act i on f r om whi ch t hi s r evi ew 

spr i ngs was f i l ed i n Br own Count y Ci r cui t  Cour t ,  i t  named onl y 

Nor t heast  as t he debt or  and Denmar k St at e Bank as t he gar ni shee.   

The bank r esponded t hat  i t  had an account  i n t he name of  EA 
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Gr een Bay LLC d/ b/ a Paul  Davi s Rest or at i on & Remodel i ng of  NE WI 2 

d/ b/ a Bui l di ng Wer ks.   The Bank sai d t hat  on t he dat e t hat  i t  

r ecei ved t he gar ni shment ,  t he account  had a bal ance of  

$102, 772. 87,  whi ch t he Bank woul d hol d unt i l  f ur t her  or der  of  

t he cour t .    

¶36 Nor t heast  obj ect ed t o r el ease of  t he f unds and a 

hear i ng on i t s obj ect i on was hel d bef or e t he c i r cui t  cour t  of  

Br own Count y.   At  t he concl usi on of  t hat  hear i ng,  t he c i r cui t  

cour t  f ound t hat  

[ Nor t heast ]  has had ampl e oppor t uni t y t o make some 
ki nd of  showi ng t hat  EA [ Gr een Bay]  i s not  i n f act  t he 
same ent i t y as i s named i n t he Mi l waukee Count y 
j udgment  as a def ense t o gar ni shment ,  and yet  t he 
r ecor d i s devoi d of  any evi dence t hat  t he owner  of  t he 
account  and t he j udgment  debt or  ar e t wo di f f er ent  
busi ness ent i t i es.   

Ther eaf t er ,  t he c i r cui t  cour t  concl uded t hat  t he bank account  

was pr oper l y subj ect  t o Sout heast ' s gar ni shment  act i on.    

¶37 The cour t  of  appeal s r ever sed,  concl udi ng t hat  because 

Nor t heast  i s a d/ b/ a and not  a l egal  ent i t y,  t he j udgment  

agai nst  Nor t heast  i s unenf or ceabl e agai nst  t he bank account .   

Paul  Davi s Rest or at i on of  S. E.  Wi s. ,  I nc.  v.  Paul  Davi s  

Rest or at i on of  Ne.  Wi s. ,  No.  2011AP1121,  unpubl i shed sl i p op. ,  

¶9 ( Wi s.  Ct .  App.  June 12,  2012) .  

¶38 Bef or e us,  Nor t heast  agai n cont ends t hat  a j udgment  

agai nst  a t r ade name i s unenf or ceabl e.   Nor t heast  agr ees t hat  

                                                 
2 No one has ar gued t hat  t he s l i ght  di f f er ence i n t he names 

of  Paul  Davi s Rest or at i on of  Nor t heast  Wi sconsi n and Paul  Davi s  
Rest or at i on & Remodel i ng of  NE WI  i s s i gni f i cant  or  t hat  bot h do 
not  r ef er  t o t he same d/ b/ a f or  EA Gr een Bay,  so I  do not  
consi der  i t  f ur t her .  
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Sout heast  at t empt ed t o convi nce t he Mi l waukee Count y Ci r cui t  

Cour t  t o add EA Gr een Bay as a debt or  and t hat  t he c i r cui t  cour t  

di d not  do so.   At  or al  ar gument ,  Chi ef  Just i ce Abr ahamson asked 

counsel  f or  Nor t heast  whet her  a pr edecessor  at t or ney had 

r epr esent ed t o t he Mi l waukee Count y Ci r cui t  Cour t  t hat  EA Gr een 

Bay was bound by t he j udgment  even wi t hout  bei ng named.   Counsel  

admi t t ed t hat  t hat  had happened,  but  asser t ed t hat  i t  was an 

er r oneous st at ement  t o t he cour t ,  whi ch she char act er i zed as a 

mi st ake i nsuf f i c i ent  t o suppor t  j udi c i al  est oppel .    

I I .   DI SCUSSI ON 

A.   St andar d of  Revi ew 

¶39 Whet her  j udi c i al  est oppel  appl i es pr esent s a quest i on 

of  l aw f or  our  i ndependent  r evi ew.   St at e v.  Pet t y,  201 Wi s.  2d 

337,  346- 47,  548 N. W. 2d 817 ( 1996) .    

B.   Pr i nci pl es of  Judi c i al  Est oppel  

¶40 St at ement s of  l aw upon whi ch a c i r cui t  cour t  r el i es 

may gi ve r i se t o t he equi t abl e doct r i ne of  j udi c i al  est oppel .   

Under  t hat  doct r i ne,  a par t y i s pr ecl uded f r om asser t i ng a 

posi t i on i n l i t i gat i on af t er  havi ng pr evi ousl y asser t ed an 

i nconsi st ent  posi t i on at  a di f f er ent  st age i n t he l i t i gat i on,  or  

i n anot her  pr oceedi ng.   See St at e v.  Ryan,  2012 WI  16,  ¶¶32–34,  

338 Wi s.  2d 695,  809 N. W. 2d 37 ( di scussi ng el ement s and 

appl i cat i on of  j udi c i al  est oppel  i n t wo separ at e,  but  f act ual l y 

i nt er r el at ed pr oceedi ngs) .    

¶41 Judi c i al  est oppel  i s  i nt ended t o pr ot ect  t he i nt egr i t y 

of  t he j udi c i al  pr ocess agai nst  par t i es pl ayi ng " f ast  and l oose 

wi t h t he cour t s by asser t i ng i nconsi st ent  posi t i ons. "   Pet t y,  
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201 Wi s.  2d at  347 ( i nt er nal  quot at i on mar ks and ci t at i on 

omi t t ed) .   The doct r i ne,  t her ef or e,  does not  oper at e on t he 

r el at i onshi p bet ween t he par t i es,  but  i nst ead oper at es on t he 

r el at i onshi p bet ween each par t y and t he j udi c i al  syst em.   See 

i d.  at  346 ( not i ng t hat  " j udi c i al  est oppel  i s  not  di r ect ed t o 

t he r el at i onshi p bet ween t he par t i es" ) .   

¶42 As wi t h ot her  equi t abl e doct r i nes,  t he appl i cat i on of  

j udi c i al  est oppel  i s  t ypi cal l y wi t hi n t he di scr et i on of  t he 

c i r cui t  cour t .   St at e v.  Fl emi ng,  181 Wi s. 2d 546,  558,  510 

N. W. 2d 837 ( Ct .  App.  1993) .   However ,  because t he el ement s of  

j udi c i al  est oppel  ar e quest i ons of  l aw,  a c i r cui t  cour t ' s  

f ai l ur e t o addr ess t he doct r i ne wi l l  not  pr ecl ude an appel l at e 

cour t  f r om doi ng so.   See Pet t y,  201 Wi s.  2d at  346–47 

( r ecogni z i ng pr opr i et y of  appel l at e cour t  addr essi ng j udi c i al  

est oppel  wher e doct r i ne had not  been appl i ed by c i r cui t  cour t ) .  

¶43 For  a par t y t o be j udi c i al l y  est opped f r om mai nt ai ni ng 

a par t i cul ar  posi t i on i n l i t i gat i on,  t hr ee el ement s must  be met .   

I d.  at  348.   Fi r st ,  t he par t y ' s posi t i on must  be " c l ear l y 

i nconsi st ent "  wi t h an ear l i er  posi t i on.   I d.   Second,  t he f act s 

r el evant  t o t he par t y ' s posi t i on must  have been t he same at  bot h 

poi nt s i n l i t i gat i on.   I d.   Thi r d,  t he par t y t o be j udi c i al l y 

est opped " must  have convi nced t he f i r st  cour t  t o adopt  i t s 

posi t i on. "   I d.   Addi t i onal l y,  because j udi c i al  est oppel  " l ooks 

t owar d col d mani pul at i on and not  unt hi nki ng or  conf used 

bl under , "  t he doct r i ne wi l l  not  be appl i ed t o i nadver t ent  

r epr esent at i ons.   I d.  at  347.    
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C.   Appl i cat i on 

¶44 Nor t heast ' s r epr esent at i ons t o t he Mi l waukee Count y 

Ci r cui t  Cour t  meet  t he t hr ee cr i t er i a necessar y f or  j udi c i al  

est oppel .   Ther ef or e,  I  concl ude t hat  Nor t heast  i s est opped f r om 

cont endi ng t hat  t he j udgment  upon whi ch t he gar ni shment  i s based 

may not  be enf or ced because Nor t heast  i s not  a l egal  ent i t y.   

Fi r st ,  t he f act s r el evant  t o whet her  Nor t heast  was a l egal  

ent i t y di d not  change bet ween t he hear i ng bef or e t he Mi l waukee 

Count y Ci r cui t  Cour t  and t he commencement  of  t hi s gar ni shment  

act i on.   Dur i ng t he r el evant  t i me per i od,  Nor t heast  r emai ned a 

d/ b/ a or  t r ade name of  EA Gr een Bay.    

¶45 Second,  Nor t heast  r epr esent ed t o t he Mi l waukee Count y 

c i r cui t  cour t  t hat  EA Gr een Bay' s use of  t he d/ b/ a desi gnat i on 

woul d not  pr event  enf or cement  of  t he j udgment .   Counsel  f or  

Nor t heast  sai d,  " t he i dea t hat  a j udgment  can' t  be enf or ced 

agai nst  i t  i s  s i mpl y unt r ue as a mat t er  of  l aw. "   Nor t heast ' s 

cont ent i on was made t o t he cour t  when Sout heast  moved t o add EA 

Gr een Bay as a par t y t o t he j udgment  and ar gued t hat  EA Gr een 

Bay must  be added i n or der  t o pr event  t he j udgment  f r om bei ng 

unenf or ceabl e.   Sout heast  sai d t hat  wi t hout  a l egal  ent i t y as a 

par t y t o t he j udgment ,  " we' l l  have a j udgment  t hat  I  bel i eve 

woul d be wor t hl ess. "   Af t er  consi der at i on of  t he ar gument s of  

counsel ,  t he c i r cui t  cour t  deni ed Sout heast ' s r equest  t o add EA 

Gr een Bay as a par t y t o t he j udgment .    

¶46 Thi r d,  as r epeat ed mor e f ul l y i n t he quot e i n 

par agr aph 7 above,  Nor t heast ' s  l egal  posi t i on was car ef ul l y 

st at ed and ur ged t he ci r cui t  cour t  not  t o name EA Gr een Bay as a 
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par t y t o t he j udgment .   Nor t heast ' s cont ent i on was not  

i nadver t ent l y made but  was pl aced bef or e t he cour t  i n di r ect  

r esponse t o Sout heast ' s posi t i on t hat  wi t hout  t he addi t i on of  EA 

Gr een Bay,  Sout heast  woul d have a j udgment  t hat  was " wor t hl ess. "   

Bef or e us,  Nor t heast  at t empt s t o make t he j udgment  wor t hl ess i n 

t hi s gar ni shment  act i on.  

¶47 Accor di ngl y,  Nor t heast ' s posi t i on bef or e us meet s al l  

t he el ement s f or  j udi c i al  est oppel .   Ther ef or e,  I  concl ude t hat  

Nor t heast  i s est opped f r om asser t i ng t hat  i t s  bank account  

cannot  be gar ni shed based on Nor t heast  not  havi ng t he l egal  

st at us t hat  woul d per mi t  i t  t o have owner shi p r i ght s i n t he 

account .    

I I I .   CONCLUSI ON 

¶48 Because of  Nor t heast ' s pr i or  i nconsi st ent  

r epr esent at i ons t o t he c i r cui t  cour t ,  whi ch t he ci r cui t  cour t  

appar ent l y accept ed,  I  concl ude t hat  Nor t heast  i s j udi c i al l y 

est opped f r om chal l engi ng t he gar ni shment  on t he gr ound t hat  t he 

j udgment  i s not  enf or ceabl e because Nor t heast  i s not  a l egal  

ent i t y.   Accor di ngl y,  I  r espect f ul l y concur  wi t h t he maj or i t y 

opi ni on' s r ever sal  of  t he deci s i on of  t he cour t  of  appeal s,  

al bei t  on a di f f er ent  r at i onal e.  

¶49 I  am aut hor i zed t o st at e t hat  Just i ce ANNETTE 

KI NGSLAND ZI EGLER j oi ns t hi s concur r ence.  
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