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NOTI CE 
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version will appear in the bound 
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 PER CURI AM.    Thi s i s a r evi ew of  an unpubl i shed 

opi ni on of  t he cour t  of  appeal s di smi ssi ng t hi s appeal  because 

t he i ssues pr esent ed ar e moot . 1  The pet i t i oner ,  Shei l a W. ,  i s  a 

mi nor  who was di agnosed wi t h apl ast i c anemi a.   She opposed on 

                                                 
1 Dane Cnt y.  v.  Shei l a W. ,  No.  2012AP500,  unpubl i shed sl i p 

op.  ( Ct .  App.  Oct .  31,  2012) .  
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r el i gi ous gr ounds any l i f e- savi ng bl ood t r ansf usi ons and her  

par ent s suppor t ed her  posi t i on.    

¶2 The ci r cui t  cour t  appoi nt ed a t empor ar y guar di an under  

Wi s.  St at .  § 54. 50 f or  t he pur pose of  deci di ng whet her  t o 

consent  t o medi cal  t r eat ment .   Shei l a W.  appeal ed,  but  t he or der  

appoi nt i ng a t empor ar y guar di an expi r ed whi l e t he case was 

pendi ng bef or e t he cour t  of  appeal s.   The cour t  of  appeal s t hen 

di smi ssed t he appeal ,  concl udi ng t hat  t he i ssues pr esent ed ar e 

moot  and t hat  t he appeal  does not  suf f i c i ent l y sat i sf y t he 

cr i t er i a t o addr ess t he mer i t s  r egar dl ess of  moot ness.   Four  

i ssues ar e pr esent ed f or  our  r evi ew:    

¶3 Fi r st ,  not wi t hst andi ng moot ness,  shoul d t hi s cour t  

deci de t hi s case on t he mer i t s because i t  i nvol ves mat t er s of  

st at ewi de i mpor t ance t hat  ar e capabl e of  r epet i t i on yet  evade 

appel l at e r evi ew?  Second,  does Wi sconsi n r ecogni ze t he mat ur e 

mi nor  doct r i ne,  whi ch may per mi t  a mi nor  t o gi ve or  r ef use 

consent  t o medi cal  t r eat ment  af t er  a f i ndi ng t hat  she i s 

suf f i c i ent l y mat ur e and compet ent  t o make t he t r eat ment  

deci s i on?  Thi r d,  does a mat ur e,  compet ent  mi nor  have an 

enf or ceabl e due pr ocess r i ght  t o r ef use unwant ed medi cal  

t r eat ment ?  Four t h,  di d t he c i r cui t  cour t  v i ol at e Shei l a W. ' s 

common l aw and const i t ut i onal  r i ght  t o r ef use unwant ed medi cal  

t r eat ment  by appoi nt i ng a t empor ar y guar di an t o det er mi ne 

whet her  t o gi ve consent  t o medi cal  t r eat ment  over  her  

obj ect i ons?   

¶4 We addr ess onl y t he i ssue of  moot ness.   Thi s cour t  has 

" consi st ent l y adher ed t o t he r ul e t hat  a case i s moot  when a 
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det er mi nat i on i s  sought  upon some mat t er  whi ch,  when r ender ed,  

cannot  have any pr act i cal  l egal  ef f ect  upon a t hen exi st i ng 

cont r over sy. "   G. S. ,  Jr .  v.  St at e,  118 Wi s.  2d 803,  805,  348 

N. W. 2d 181 ( 1984) .   I n t hi s  case,  no det er mi nat i on of  t hi s cour t  

wi l l  have any pr act i cal  l egal  ef f ect  upon an exi st i ng 

cont r over sy because t he or der  bei ng appeal ed has expi r ed.   Ther e 

was no r equest  t o ext end t he or der  and t her e i s no i ndi cat i on 

t hat  Dane Count y has sought  any addi t i onal  or der  t o whi ch Shei l a 

W.  obj ect s. 2   

¶5 Al l  par t i es agr ee wi t h t he concl usi on of  t he cour t  of  

appeal s t hat  t he i ssues pr esent ed i n t hi s case ar e moot .   Li ke 

t he par t i es and t he cour t  of  appeal s,  we al so concl ude t hat  t he 

i ssues pr esent ed ar e moot .  

¶6 Shei l a W.  ar gues t hat  t hi s cour t  shoul d r each t he 

mer i t s of  t he i ssues pr esent ed despi t e t he acknowl edged 

moot ness.   I n past  cases,  t hi s cour t  has addr essed moot  i ssues 

when t he i ssues pr esent ed ar e of  " gr eat  publ i c i mpor t ance, "  or  

when " t he quest i on i s capabl e and l i kel y of  r epet i t i on and yet  

                                                 
2 Counsel  f or  Dane Count y obser ved at  or al  ar gument  t hat  no 

" movement "  has been made f or  any addi t i onal  or der :  

But  t her e i s not hi ng i n t hi s r ecor d t o suggest  t hat  
t hi s i s an ongoi ng pr obl em at  t hi s poi nt .   For  t he 
l ast  year ,  t her e has not  been,  t o t he best  of  my 
knowl edge,  any movement  t o subj ect  [ Shei l a W. ]  t o 
addi t i onal  t r ansf usi ons t o whi ch she obj ect s,  and t o 
t he best  of  my knowl edge she sur vi ves.   
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evades appel l at e r evi ew .  .  .  . "   St at e ex r el .  Angel a M. W.  v.  

Kr uzi cki ,  209 Wi s.  2d 112,  120 n. 6,  561 N. W. 2d 729 ( 1997) . 3   

¶7 Thi s case undoubt edl y pr esent s i ssues of  gr eat  publ i c  

i mpor t ance.   Quest i ons concer ni ng when or  i f  a mi nor  may 

wi t hdr aw consent  t o l i f e- savi ng medi cal  t r eat ment  ar e i nqui r i es 

" br i st l i ng wi t h i mpor t ant  soci al  pol i cy i ssues. "   I d.  at  134.   

Fur t her mor e,  i t  appear s t hat  or der s appoi nt i ng t empor ar y 

guar di ans f or  t he pur pose of  det er mi ni ng whet her  t o consent  t o 

l i f e- savi ng medi cal  car e ar e capabl e and l i kel y of  r epet i t i on 

and yet  wi l l  evade appel l at e r evi ew.    

¶8 I n t hi s i nst ance,  we deem i t  unwi se t o deci de such 

subst ant i al  soci al  pol i cy i ssues wi t h f ar - r angi ng i mpl i cat i ons 

based on a s i ngul ar  f act  s i t uat i on i n a case t hat  i s moot .   I n 

Eber har dy v.  Ci r cui t  Cour t  f or  Wood Cnt y. ,  102 Wi s.  2d 539,  307 

N. W. 2d 881 ( 1981) ,  t hi s cour t  was f aced wi t h a s i mi l ar  di l emma 

of  whet her  t o y i el d i ni t i al l y  t o t he l egi s l at ur e on a soci al  

pol i cy i ssue.   I n t hat  case t he guar di ans of  a ment al l y- i mpai r ed 

adul t  daught er  sought  cour t  appr oval  f or  her  sur gi cal  

st er i l i zat i on.   I d.  at  541- 42.   The cour t  concl uded t hat  because 

of  t he compl exi t i es of  t he publ i c pol i cy consi der at i ons 

i nvol ved,  oppor t uni t y shoul d be gi ven t o t he l egi s l at ur e t o 

                                                 
3 For  addi t i onal  di scussi on of  moot ness and i t s except i ons,  

see,  e. g. ,  St at e v.  Schul pi us,  2006 WI  1,  287 Wi s.  2d 44,  707 
N. W. 2d 495;  Sauk Cnt y.  v.  Aar on J. J. ,  2005 WI  162,  286 Wi s.  2d 
376,  706 N. W. 2d 659;  St at e ex r el .  Ri esch v.  Schwar z,  2005 WI  
11,  278 Wi s.  2d 24,  692 N. W. 2d 219;  St at e v.  Mor f or d,  2004 WI  5,  
268 Wi s.  2d 300,  674 N. W. 2d 349;  Ci t y of  Raci ne v.  J- T 
Ent er pr i ses of  Amer i ca,  I nc. ,  64 Wi s.  2d 691,  221 N. W. 2d 869 
( 1974) .  
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conduct  hear i ngs and under t ake t he necessar y f act - f i ndi ng 

st udi es t hat  woul d r esul t  i n measur ed publ i c pol i cy al ong wi t h 

st at ut or y gui del i nes.   I d.  at  542.   The cour t  expl ai ned:  

The l egi s l at ur e i s f ar  bet t er  abl e,  by t he hear i ng 
pr ocess,  t o consi der  a br oad r ange of  possi bl e f act  
s i t uat i ons.   I t  can mar shal  i nf or med per sons t o gi ve 
an i n- dept h st udy t o t he ent i r e pr obl em and can secur e 
t he advi ce of  exper t s .  .  .  t o expl or e t he 
r ami f i cat i ons of  t he adopt i on of  a gener al  publ i c 
pol i cy .  .  .  .  

I d.  at  570- 71.   

¶9 For  t he same r easons enunci at ed i n Eber har dy,  we 

decl i ne at  t hi s t i me t o exer ci se t he cour t ' s di scr et i on t o 

addr ess t he moot  i ssues pr esent ed i n t hi s case. 4  Accor di ngl y,  we 

af f i r m t he cour t  of  appeal s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

affirmed.  

 

 

 

 

 

                                                 
4 As t he cour t  st at ed i n Eber har dy i n y i el di ng t o 

l egi s l at i ve act i on,  i t  shoul d not  be const r ued t hat  " t hi s cour t  
abr ogat es i t s own aut hor i t y and j ur i sdi ct i on t o act  on t hi s 
subj ect  at  a f ut ur e t i me i f  i t  becomes appar ent  t hat  t he 
l egi s l at ur e i s unabl e or  unwi l l i ng t o act . "   Eber har dy v.  
Ci r cui t  Cour t  f or  Wood Cnt y. ,  102 Wi s.  2d 539,  578,  307 N. W. 2d 
881 ( 1981) .    
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 ¶10 DAVI D T.  PROSSER,  J.    (concurring).  The Per  

Cur i am opi ni on concl udes t hat  t hi s case i s moot .   I t  f ur t her  

concl udes t hat ,  al t hough t he case r ai ses i ssues of  gr eat  publ i c 

i mpor t ance and pr esent s a s i t uat i on l i kel y t o r epeat  i t sel f  yet  

evade appel l at e r evi ew,  t he cour t  shoul d not  pr oceed t o exer ci se 

i t s di scr et i on t o t ake up i ssues t hat  ought ,  i f  possi bl e,  t o be 

deci ded by t he l egi s l at ur e.   I  st r ongl y agr ee wi t h t hi s 

deci s i on.   I  wr i t e separ at el y t o suppl ement  t he expl anat i on of  

why f ur t her  cour t  act i on at  t hi s t i me woul d be pr emat ur e and 

undesi r abl e.  

I  

¶11 I n consi der i ng t hi s case,  t he cour t  i s  not  f ul l y  

appr i sed about  t he pr esent  st at us of  Shei l a W.   Thus,  t he case 

i s bei ng r evi ewed on f act s t hat  ar e mor e t han a year  ol d.  

¶12 I n t he ear l y mont hs of  2012,  Shei l a W.  ( Shei l a) ,  t hen 

15,  was di agnosed wi t h apl ast i c anemi a,  a l i f e- t hr eat eni ng 

i l l ness i n whi ch a per son' s i mmune syst em at t acks t he per son' s 

bone mar r ow,  pr event i ng t he body f r om pr oduci ng new bl ood cel l s.   

Shei l a had r ecei ved t r eat ment  f or  her  condi t i on at  t he 

Uni ver si t y of  Wi sconsi n Hospi t al  i n Madi son,  and she was t aki ng 

i mmunosuppr essant  dr ugs wi t hout  obj ect i on.   Shei l a' s doct or s 

det er mi ned,  however ,  t hat  Shei l a needed bl ood t r ansf usi ons and 

t hat  i f  she di d not  have t hem,  her  condi t i on woul d become di r e.   

Her  r ed bl ood cel l ,  whi t e bl ood cel l ,  and pl at el et  count s wer e 

ver y l ow,  and she was at  r i sk of  ser i ous i nf ect i on,  spont aneous 

hemor r hage,  and car di ac ar r est .   Dr .  Chr i st i an Capi t i ni ,  a 
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pedi at r i c hemat ol ogi st  who was Shei l a' s at t endi ng physi c i an,  

i nf or med Shei l a t hat  wi t hout  bl ood t r ansf usi ons,  she woul d di e.  

¶13 Shei l a' s par ent s r ef used t o consent  t o bl ood 

t r ansf usi ons.   Shei l a and her  f ami l y wer e Jehovah' s Wi t nesses1 

who bel i eved t hat  God pr ohi bi t s bl ood t r ansf usi ons.   The par ent s 

i ndi cat ed t o t hei r  daught er  t hat  t hey bel i eved she was mat ur e 

enough t o make her  own deci s i on t o accept  or  r ef use bl ood 

t r ansf usi ons,  and t hey i nf or med her  t hat  i f  she deci ded t o 

accept  bl ood t r ansf usi ons,  t hey woul d suppor t  her  deci s i on.   

However ,  t he par ent s woul d not  per sonal l y consent .  

¶14 Shei l a r ef used t o consent  t o t he t r ansf usi ons,  c i t i ng 

a Bi bl i cal  passage f r om Act s 15: 28 and 29.   She t ol d Dr .  

Capi t i ni  t hat  she " woul d r at her  di e not  r ecei v i ng t he 

t r ansf usi ons t han sur vi ve,  but  have t he st i gma of  havi ng 

r ecei ved a t r ansf usi on. "   She t ol d Cher yl  Br adl ey,  a chi l d 

pr ot ect i on wor ker  f or  Dane Count y,  t hat  she woul d not  consent  t o 

a bl ood t r ansf usi on under  any ci r cumst ances,  even i n t he f ace of  

deat h.   She t ol d Dane Count y Ci r cui t  Judge Wi l l i am Foust  t hat  a 

bl ood t r ansf usi on woul d be " devast at i ng t o me ment al l y and 

physi cal l y"  because i t  i s  " my body,  my bel i ef ,  my wi shes. "   She 

consi der ed a bl ood t r ansf usi on equi val ent  t o " r ape. "   

                                                 
1 Accor di ng t o t he annual  r epor t  of  Jehovah' s Wi t nesses,  

t her e wer e appr oxi mat el y 7. 8 mi l l i on act i ve member s,  or  
" publ i sher s, "  wor l dwi de i n 2012,  wi t h r oughl y 1. 2 mi l l i on 
member s i n t he Uni t ed St at es.   Wat ch Tower  Bi bl e and Tr act  
Soci et y of  Pa. ,  2013 Year book of  Jehovah' s Wi t nesses,  178,  186,  
190 ( 2013) .  
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¶15 On Mar ch 1,  2012,  Dane Count y f i l ed a pet i t i on f or  

pr ot ect i on or  ser vi ces f or  Shei l a under  Wi s.  St at .  § 48. 255 and 

a pet i t i on f or  t empor ar y phys i cal  cust ody under  Wi s.  St at .  

§ 48. 205.   The f ol l owi ng day,  t he Dane Count y Ci r cui t  Cour t  

conduct ed a hear i ng at  Uni ver s i t y Hospi t al .   Af t er  r ecei v i ng 

t est i mony,  t he cour t  sua spont e appoi nt ed a t empor ar y guar di an 

f or  Shei l a under  Wi s.  St at .  § 54. 50.   The guar di an was gi ven 

aut hor i t y t o deci de whet her  t o consent  t o t he r ecommended 

medi cal  t r eat ment .   The guar di an consent ed,  and an undet er mi ned 

number  of  bl ood t r ansf usi ons wer e admi ni st er ed t o Shei l a.   The 

cour t ' s  guar di anshi p or der  expi r ed 60 days af t er  Mar ch 2,  2012,  

and was not  ext ended.   The expi r at i on of  t he or der  i s t he 

pr i nci pal  r eason t hi s case i s moot .  

I I  

¶16 I n t hi s r evi ew,  Shei l a asks t he cour t  t o di sr egar d 

moot ness and t o r ecogni ze t he " mat ur e mi nor  doct r i ne"  as par t  of  

Wi sconsi n l aw.   Shei l a descr i bes t he mat ur e mi nor  doct r i ne as an 

except i on t o t he gener al  r ul e r equi r i ng par ent s t o gi ve consent  

t o medi cal  t r eat ment  f or  t hei r  chi l dr en.   Under  t he doct r i ne,  

ol der  mi nor s can be per mi t t ed t o i ndependent l y make medi cal  

t r eat ment  deci s i ons i nvol v i ng t hei r  own car e i f  t hey demonst r at e 

" suf f i c i ent  under st andi ng and appr eci at i on of  t he nat ur e and 

consequences of  t r eat ment  despi t e t hei r  chr onol ogi cal  age. "   Fay 

A.  Rozovsky,  Consent  t o Tr eat ment :  A Pr act i cal  Gui de,  

§ 5. 01[ B] [ 3]  ( 4t h ed.  2012) .   The cour t ' s  r ecogni t i on of  t he 

mat ur e mi nor  doct r i ne woul d pr esumabl y enabl e Shei l a t o r ef use 

any f ut ur e bl ood t r ansf usi ons r egar dl ess of  t he consequences.  
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¶17 The par t i es acknowl edge t hat  st at es have come t o 

di f f er ent  concl usi ons about  t he mat ur e mi nor  doct r i ne.   A number  

of  st at es have adopt ed some f or m of  t he doct r i ne,  but  t her e i s  

l i t t l e consi st ency about  how t o det er mi ne when a mi nor  i s 

" mat ur e"  and t he f ul l  ext ent  of  t he deci s i ons t o whi ch t hat  

" mat ur i t y"  may appl y.  

¶18 Sever al  st at es have r ecogni zed t he " r i ght s"  of  mat ur e 

mi nor s by st at ut e.   See,  e. g. ,  Ar kansas ( Ar k.  Code Ann.  § 20- 9-

602( 7)  ( 2012) ) ;  New Mexi co ( N. M.  St at .  Ann.  § 24- 7A- 6. 1. C.  

( 1997) ) ;  Sout h Car ol i na ( S. C.  Code Ann.  § 63- 5- 340 ( 2010) ) ;  and 

Vi r gi ni a ( Va.  Code Ann.  § 63. 2- 100. 2.  ( 2012) ) .   But  car e must  be 

t aken not  t o mi sr ead some of  t hese st at ut es.   For  i nst ance,  t he 

Sout h Car ol i na st at ut e pr ovi des:  

 Any mi nor  who has r eached t he age of  s i xt een 
year s may consent  t o any heal t h ser vi ces f r om a per son 
aut hor i zed by l aw t o r ender  t he par t i cul ar  heal t h 
ser vi ce f or  hi msel f  and t he consent  of  no ot her  per son 
shal l  be necessar y unl ess such i nvol ves an oper at i on 
whi ch shal l  be per f or med onl y i f  such i s essent i al  t o 
t he heal t h or  l i f e of  such chi l d i n t he opi ni on of  t he 
per f or mi ng physi c i an and a consul t ant  physi c i an i f  one 
i s avai l abl e.  

S. C.  Code Ann.  § 63- 5- 340 ( 2010)  ( emphasi s added) .   I t  i s  not  

c l ear  f r om t hi s st at ut e whet her  a mi nor  who has r eached t he age 

of  16 year s may r ef use l i f esavi ng ser vi ces,  especi al l y i f  t hose 

ser vi ces ar e aut hor i zed by a par ent  or  by a cour t .   A pr ovi s i on 

of  Sout h Car ol i na' s Deat h wi t h Di gni t y ( or  Ri ght  t o Di e)  Act ,  

S. C.  Code Ann.  § 44- 77- 30 ( 2002) ,  per mi t s a per son t o adopt  a 

wr i t t en decl ar at i on t hat  l i f e- sust ai ni ng pr ocedur es may be 

wi t hhel d,  but  onl y i f  t he per son i s 18 year s of  age or  ol der .   
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Consequent l y,  whi l e Sout h Car ol i na " r ecogni zes"  t he r i ght s of  

mat ur e mi nor s by st at ut e,  t he st at ut e i s not  as f ar - r eachi ng as 

t he doct r i ne t hat  Shei l a pr oposes her e.  

¶19 By cont r ast ,  New Mexi co' s st at ut e appear s t o be ver y 

f ar - r eachi ng and t o cover  Shei l a' s 2012 ci r cumst ances.   The 

per t i nent  st at ut e r eads:    

Subj ect  t o t he pr ovi s i ons of  Subsect i on B of  t hi s 
sect i on,  i f  an unemanci pat ed mi nor  has capaci t y 
suf f i c i ent  t o under st and t he nat ur e of  t hat  
unemanci pat ed mi nor ' s medi cal  condi t i on,  t he r i sks and 
benef i t s of  t r eat ment  and t he cont empl at ed deci s i on t o 
wi t hhol d or  wi t hdr aw l i f e- sust ai ni ng t r eat ment ,  t hat  
unemanci pat ed mi nor  shal l  have t he aut hor i t y t o 
wi t hhol d or  wi t hdr aw l i f e- sust ai ni ng t r eat ment .  

N. M.  St at .  Ann.  § 24- 7A- 6. 1. C.  ( 1997) .   I f  t hi s st at ut e had been 

i n ef f ect  l ast  year  i n Wi sconsi n,  Shei l a woul d now l i kel y be 

dead.  

¶20 Ther e al so ar e a number  of  cour t  deci s i ons t hat  have 

adopt ed some f or m of  t he mat ur e mi nor  doct r i ne.   See,  e. g. ,  

Kozup v.  Geor get own Uni v. ,  851 F. 2d 437,  439 ( D. C.  Ci r .  1988) ;  

Peopl e v.  E. G. ,  549 N. E. 2d 322,  325 ( I l l .  1989) ;  Yount s v.  St .  

Fr anci s Hosp.  & Sch.  of  Nur si ng,  469 P. 2d 330,  338 ( Kan.  1970) ;  

I n r e Swan,  569 A. 2d 1202,  1205 ( Me.  1990) ;  I n r e Rena,  705 

N. E. 2d 1155,  1157 ( Mass.  App.  Ct .  1999) ;  Bakker  v.  Wel sh,  108 

N. W.  94,  96 ( Mi ch.  1906) ;  Gul f  & Shi p I s l and R. R.  Co.  v.  

Sul l i van,  119 So.  501,  502 ( Mi ss.  1928) ;  Car dwel l  v.  Becht ol ,  

724 S. W. 2d 739,  748- 49 ( Tenn.  1987) ;  Bel cher  v.  Char l est on Ar ea 

Med.  Ct r . ,  422 S. E. 2d 827,  837- 38 ( W.  Va.  1992) .   The subst ance 

of  t hese deci s i ons i s not  uni f or m.   To i l l ust r at e,  t he Tennessee 

Supr eme Cour t  adopt ed t he so- cal l ed Rul e of  Sevens,  whi ch 
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pr ovi des t hat  chi l dr en under  t he age of  7 have no capaci t y t o 

consent  t o medi cal  t r eat ment ,  chi l dr en bet ween t he ages of  7 and 

14 have a r ebut t abl e pr esumpt i on of  no capaci t y,  and chi l dr en 

bet ween t he ages of  14 and t he age of  maj or i t y possess a 

r ebut t abl e pr esumpt i on of  capaci t y.   Car dwel l ,  724 S. W. 2d at  

745.  

¶21 I n 2009 t he Supr eme Cour t  of  Canada exhaust i vel y 

consi der ed t he mat ur e mi nor  doct r i ne i n a case si mi l ar  t o t he 

one bef or e us.   A. C.  v.  Mani t oba,  [ 2009]  2 S. C. R.  181 ( Can. ) .   

I n A. C. ,  t he st at ut or y l aw i n Mani t oba r ecogni zed a mat ur e 

mi nor ' s v i ews wi t h r espect  t o her  own heal t h car e but  aut hor i zed 

t he Di r ect or  of  Chi l d and Fami l y Ser vi ces t o seek t r eat ment  f or  

a chi l d whom t he di r ect or  bel i eved di d not  under st and or  

appr eci at e t he consequences of  t he chi l d' s deci s i on.   The 

subj ect  of  t he case was admi t t ed t o a hospi t al  when she was 14 

year s,  10 mont hs ol d,  suf f er i ng f r om i nt er nal  bl eedi ng caused by 

Cr ohn' s di sease.   I d. ,  par a.  5.   She was a devout  Jehovah' s 

Wi t ness,  i d. ,   who pr evi ousl y had si gned an advance medi cal  

di r ect i ve cont ai ni ng her  wr i t t en i nst r uct i ons not  t o be gi ven 

bl ood under  any ci r cumst ances.   I d. ,  par a.  6.   Her  doct or  

bel i eved t hat  i nt er nal  bl eedi ng cr eat ed an i mmi nent  r i sk of  

deat h.   I d. ,  par a.  11.   Never t hel ess,  A. C.  r ef used t o consent  t o 

a bl ood t r ansf usi on.   I d. ,  par a.  7.    

¶22 A br i ef  psychi at r i c assessment  t ook pl ace at  t he 

hospi t al  on t he ni ght  af t er  t he young woman' s admi ssi on.   I d. ,  

par a.  6.   The Di r ect or  of  Chi l d and Fami l y Ser vi ces det er mi ned 

her  t o be a chi l d i n need of  pr ot ect i on,  and sought  a t r eat ment  
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or der  f r om t he cour t  under  sect i on 25( 8)  of  t he Mani t oba Chi l d 

and Fami l y Ser v i ces Act ,  under  whi ch t he cour t  may aut hor i ze 

t r eat ment  t hat  i t  consi der s t o be i n t he chi l d' s best  i nt er est s.   

I d. ,  par as.  8–9.   Sect i on 25( 9)  of  t he Act  pr esumes t hat  t he 

best  i nt er est s of  a chi l d 16 or  over  wi l l  be most  ef f ect i vel y 

pr omot ed by al l owi ng t he chi l d' s v i ews t o be det er mi nat i ve,  

unl ess i t  can be shown t hat  t he chi l d does not  under st and t he 

deci s i on or  appr eci at e i t s consequences.   I d. ,  par a.  9.   Wher e 

t he chi l d i s under  16,  however ,  no such pr esumpt i on exi st s.   See 

i d.   As a r esul t ,  t he l ocal  cour t  or der ed t hat  A. C.  r ecei ve 

bl ood t r ansf usi ons,  concl udi ng t hat  " when a chi l d i s under  16 

year s ol d,  t her e ar e no l egi s l at ed r est r i ct i ons .  .  .  on t he 

cour t ' s  abi l i t y  t o or der  medi cal  t r eat ment  i n t he chi l d' s best  

i nt er est s. "   I d. ,  par a.  12 ( i nt er nal  quot at i on mar ks omi t t ed) .   

A. C.  and her  par ent s appeal ed t he or der ,  ar gui ng t hat  t he 

l egi s l at i ve scheme was unconst i t ut i onal  because i t  unj ust i f i abl y 

i nf r i nged A. C. ' s  r i ght s under  t he Mani t oba st at ut e and t he 

Canadi an Char t er  of  Ri ght s and Fr eedoms.   I d. ,  par a.  14.   The 

Cour t  of  Appeal  uphel d t he const i t ut i onal  val i di t y of  t he 

chal l enged pr ovi s i ons as wel l  as t he t r eat ment  or der .   See i d. ,  

par as.  15–20.  

¶23 Wr i t i ng f or  a maj or i t y of  t he Supr eme Cour t ,  Just i ce 

Rosal i e Abel l a made t he f ol l owi ng obser vat i ons:  

 The appl i cat i on of  an obj ect i ve " best  i nt er est s"  
st andar d t o i nf ant s and ver y young chi l dr en i s  
uncont r over si al .   Mat ur e adol escent s,  on t he ot her  
hand,  have st r ong cl ai ms t o aut onomy,  but  t hese cl ai ms 
exi st  i n t ensi on wi t h a pr ot ect i ve dut y on t he par t  of  
t he st at e t hat  i s  al so j ust i f i ed.  
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 .  .  .  .   

 I n t he vast  maj or i t y of  s i t uat i ons wher e t he 
medi cal  t r eat ment  of  a mi nor  i s at  i ssue,  hi s or  her  
l i f e or  heal t h wi l l  not  be gr avel y endanger ed by t he 
out come of  any par t i cul ar  t r eat ment  deci s i on.  .  .  .   

 Wher e a young per son comes bef or e t he cour t  under  
s.  25 of  t he Chi l d and Fami l y Ser vi ces Act ,  on t he 
ot her  hand,  i t  means t hat  chi l d pr ot ect i ve ser vi ces 
have concl uded t hat  medi cal  t r eat ment  i s necessar y t o 
pr ot ect  hi s or  her  l i f e or  heal t h,  and ei t her  t he 
chi l d or  t he chi l d' s par ent s have r ef used t o consent .   
I n t hi s ver y l i mi t ed c l ass of  cases,  i t  i s  t he 
i nef f abi l i t y  i nher ent  i n t he concept  of  " mat ur i t y"  
t hat  j ust i f i es t he st at e' s r et ai ni ng an over ar chi ng 
power  t o det er mi ne whet her  al l owi ng t he chi l d t o 
exer ci se hi s or  her  aut onomy i n a gi ven si t uat i on 
act ual l y accor ds wi t h hi s or  her  best  i nt er est s.   The 
degr ee of  scr ut i ny wi l l  i nevi t abl y be most  i nt ense i n 
cases wher e a t r eat ment  deci s i on i s l i kel y t o 
ser i ousl y endanger  a chi l d' s l i f e or  heal t h.  

 The mor e a cour t  i s  sat i sf i ed t hat  a chi l d i s  
capabl e of  maki ng a mat ur e,  i ndependent  deci s i on on 
hi s or  her  own behal f ,  t he gr eat er  t he wei ght  t hat  
wi l l  be gi ven t o hi s or  her  vi ews when a cour t  i s  
exer ci s i ng i t s di scr et i on under  s.  25( 8) .  .  .  .   Such 
an appr oach cl ar i f i es t hat  i n t he cont ext  of  medi cal  
t r eat ment ,  young peopl e under  16 shoul d be per mi t t ed 
t o at t empt  t o demonst r at e t hat  t hei r  v i ews about  a 
par t i cul ar  medi cal  t r eat ment  deci s i on r ef l ect  a 
suf f i c i ent  degr ee of  i ndependence of  t hought  and 
mat ur i t y.  

 .  .  .  When appl i ed t o adol escent s,  t her ef or e,  
t he " best  i nt er est s"  st andar d must  be i nt er pr et ed i n a 
way t hat  r ef l ect s and addr esses an adol escent ' s 
evol v i ng capaci t i es f or  aut onomous deci s i on maki ng.   
I t  i s  not  onl y an opt i on f or  t he cour t  t o t r eat  t he 
chi l d' s v i ews as an i ncr easi ngl y det er mi nat i ve f act or  
as hi s or  her  mat ur i t y i ncr eases,  i t  i s ,  by 
def i ni t i on,  i n a chi l d' s best  i nt er est s t o r espect  and 
pr omot e hi s or  her  aut onomy t o t he ext ent  t hat  hi s or  
her  mat ur i t y di ct at es.  

A. C. ,  2 S. C. R.  181,  par as.  82,  85- 88.  
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¶24 The aut hor i t i es c i t ed above,  i ncl udi ng t he deci si on of  

t he Supr eme Cour t  of  Canada,  r eveal  t he ser i ousness t hat  shoul d 

be af f or ded t o Shei l a' s posi t i on.   But  her  posi t i on may not  

r epr esent  t he maj or i t y v i ew i n Wi sconsi n and i t  may not  

r epr esent  sound publ i c pol i cy.   Aski ng t hi s cour t  t o enshr i ne 

Shei l a' s v i ew i nt o our  l aw i s aski ng t he cour t  t o make 

pr of oundl y i mpor t ant  pol i cy det er mi nat i ons about  t he r i ght s of  

mi nor s as wel l  as t he r ol e of  par ent s and t he r ol e of  t he st at e 

wi t hout  st at ut or y gui dance.   I t  i s  aski ng t hi s cour t  t o make up 

t he l aw on i t s own i ni t i at i ve.   Cour t s need not  and shoul d not  

l eap i nt o cont r over si es t hat  may upset  l ongst andi ng l egal  

pr i nci pl es unl ess t hei r  i nvol vement  i s unavoi dabl e.   Thi s 

cour t ' s  i nvol vement  i s not  unavoi dabl e t oday.  

I I I  

¶25 Ther e ar e speci f i c  r easons why t he cour t  i s  cor r ect  i n 

not  act i ng now.    

¶26 Fi r st ,  unl i ke Canada and sever al  st at es,  Wi sconsi n has 

not  codi f i ed a mat ur e mi nor  doct r i ne i nt o i t s  st at ut or y l aw.   

However ,  Wi sconsi n does have a s t at ut e on advance di r ect i ves t o 

physi c i ans,  Wi s.  St at .  § 154. 03( 1)  ( " Any per son of  sound mi nd 

and 18 year s of  age or  ol der  may at  any t i me vol unt ar i l y  execut e 

a decl ar at i on .  .  .  aut hor i z i ng t he wi t hhol di ng or  wi t hdr awal  of  

l i f e- sust ai ni ng pr ocedur es or  of  f eedi ng t ubes" ) ,  and a st at ut e 

on Power  of  At t or ney f or  Heal t h Car e t hat  speci f i cal l y pr ovi des 

t hat  " [ a] n i ndi v i dual  who i s of  sound mi nd and has at t ai ned age 

18 may vol unt ar i l y  execut e a power  of  at t or ney f or  heal t h car e. "   

Wi s.  St at .  § 155. 05( 1)  ( emphasi s  added) .   By i ncor por at i ng t he 
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adul t  age of  18 i nt o t hese st at ut es,  t he l egi s l at ur e appear s t o 

have made a pol i cy choi ce t hat  i s r el evant  t o t he pr esent  case.  

¶27 Counsel  have not  br i ef ed t he appl i cabi l i t y ,  i f  any,  of  

any pr ovi s i on of  Wi s.  St at .  § 51. 61.    

¶28 Second,  t he cour t  i s  r evi ewi ng t hi s case agai nst  t he 

backdr op of  St at e v.  Neumann,  2013 WI  58,  ___ Wi s.  2d ___,  ___ 

N. W. 2d ___,  i n whi ch t he cour t  uphel d t he convi ct i ons of  Dal e 

and Lei l ani  Neumann f or  second- degr ee r eckl ess homi ci de i n t he 

deat h of  t hei r  11- year - ol d daught er  Kar a.   Kar a di ed f r om 

di abet i c ket oaci dosi s r esul t i ng f r om unt r eat ed j uveni l e onset  

di abet es mel l i t us.   I d. ,  ¶1.   Her  par ent s wer e concer ned about  

Kar a' s heal t h and pr ayed f or  her  r ecover y,  but  t hey never  t r i ed 

t o secur e medi cal  t r eat ment  f or  her .   Af t er  Kar a di ed,  her  

par ent s wer e pr osecut ed f or  second- degr ee r eckl ess homi ci de.   

I d.  

¶29 Al t hough I  di sappr oved of  t he par ent s '  negl ect ,  I  

di ssent ed f r om t hei r  convi ct i ons under  t he second- degr ee 

r eckl ess homi ci de st at ut e because I  t hought  t he st at ut or y scheme 

was " ver y di f f i cul t  t o under st and and al most  i mpossi bl e t o 

expl ai n. "   I d. ,  ¶213 ( Pr osser ,  J. ,  di ssent i ng) .   The st at ut or y 

scheme pr esent ed not i ce i ssues t o pot ent i al  def endant s,  

i ncl udi ng t he quest i on of  when a f ai l ur e t o act  amount s t o 

r eckl ess conduct .   The cour t  sai d t he answer  t o when a f ai l ur e 

t o act  amount s t o r eckl ess conduct  i s when t he f ai l ur e v i ol at es 

a " l egal  dut y. "   I d. ,  ¶94.  

¶30 The maj or i t y i n Neumann had no pr obl em det er mi ni ng 

t hat  t he Neumanns vi ol at ed a " l egal  dut y"  t o pr ovi de medi cal  
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car e t o t hei r  daught er .   Agai nst  t hat  backgr ound,  what  i s t he 

par ent al  dut y her e?  Shei l a' s par ent s r ef used t o consent  t o 

l i f esavi ng bl ood t r ansf usi ons f or  t hei r  daught er .   Woul d 

Shei l a' s par ent s have escaped cr i mi nal  r esponsi bi l i t y  i f  Shei l a 

had di ed f r om not  r ecei v i ng bl ood t r ansf usi ons i f  t he par ent s 

c l ai med t hat  t hey had del egat ed medi cal  deci s i on- maki ng t o t hei r  

daught er ?  St at ed di f f er ent l y,  does a st at e' s adopt i on of  a 

mat ur e mi nor  doct r i ne r el i eve par ent s of  what ever  dut y t hey have 

t o pr ovi de medi cal  car e t o t hei r  " mat ur e"  chi l dr en?  These 

quest i ons have not  been br i ef ed,  and,  i n my vi ew,  t he cour t  i s  

unpr epar ed t o answer  t hem.  

¶31 Thi r d,  per mi t t i ng a mi nor  t o r ef use l i f esavi ng medi cal  

t r eat ment  comes uncomf or t abl y c l ose t o per mi t t i ng a mi nor  t o 

commi t  sui c i de.  

¶32 Wi sconsi n l aw pr ovi des t hat ,  " [ w] hoever  wi t h i nt ent  

t hat  anot her  t ake hi s or  her  own l i f e assi st s such per son t o 

commi t  sui c i de i s gui l t y of  a Cl ass H f el ony. "   Wi s.  St at .  

§ 940. 12 ( emphasi s added) .   At  f i r st  gl ance,  t hi s st at ut e woul d 

not  appear  t o be i mpl i cat ed i n a s i t uat i on wher e a mi nor  i s 

per mi t t ed t o r ef use bl ood t r ansf usi ons.   I n such a case,  a 

pot ent i al  def endant  woul d not  nor mal l y have t he pur pose t hat  t he 

mi nor  commi t  sui c i de.   However ,  t he phr ase " wi t h i nt ent  t hat "  

al so means a def endant  was awar e t hat  hi s or  her  conduct  was 

pr act i cal l y cer t ai n t o cause ( t he mi nor )  t o commi t  sui c i de.  

¶33 What  i s sui c i de?  On t hi s poi nt ,  Shei l a' s doct or s di d 

not  bel i eve t hat  she had a t er mi nal  i l l ness.   Assumi ng t hat  she 

i s st i l l  al i ve,  her  doct or s wer e cor r ect .   But  Shei l a' s  
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at t endi ng physi c i an pr edi ct ed t hat  she woul d di e wi t hout  bl ood 

t r ansf usi ons.   Ther e was no al t er nat i ve t r eat ment  t o pr eser ve 

her  l i f e.   Ref usi ng t o agr ee t o t he onl y known t r eat ment  t o save 

one' s l i f e i s sui c i dal  unl ess a per son' s condi t i on i s t er mi nal . 2  

Faci l i t at i ng sui c i dal  conduct  i n t hese ci r cumst ances i s 

pr act i cal l y cer t ai n t o cause t he per son' s deat h. 3  Her e,  t he 

" per son"  i s a mi nor .  

¶34 The mat ur e mi nor  doct r i ne ant i c i pat es t hat  t he st at e 

wi l l  t ake st eps t o assur e t hat  a mi nor  has t he mat ur i t y and 

under st andi ng t o knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y  make 

t he deci s i on whet her  t o act  t o pr eser ve her  own l i f e.   Thi s i s 

l i kel y t o put  cour t s i n t he unenvi abl e posi t i on of  ei t her  

pr ohi bi t i ng or  per mi t t i ng a mi nor ' s sui c i dal  conduct .  

¶35 Cour t s ar e of t en obl i gat ed t o enf or ce l aw t hat  t hey 

may not  appr ove.   They ar e not  obl i gat ed t o cr eat e l aw t hat  t hey 

do not  appr ove.   To my mi nd,  i t  i s  not  sound publ i c pol i cy t o 

f or ce cour t s t o gi ve t hei r  i mpr i mat ur  t o a mi nor ' s commi t ment  t o 

mar t yr dom.    

                                                 
2 See Cr uzan v.  Di r . ,  Mo.  Dep' t  of  Heal t h,  497 U. S.  261,  293 

( 1990)  ( Scal i a,  J. ,  concur r i ng)  ( " Amer i can l aw has al ways 
accor ded t he St at e t he power  t o pr event ,  by f or ce i f  necessar y,  
sui c i de——i ncl udi ng sui c i de by r ef usi ng t o t ake appr opr i at e 
measur es necessar y t o pr eser ve one' s l i f e" ) .    

3 Cf .  Lenz v.  L. E.  Phi l l i ps Car eer  Dev.  Ct r . ,  167 
Wi s.  2d 53,  70,  482 N. W. 2d 60 ( 1992)  ( " I t  i s  di f f i cul t  not  t o 
v i ew t he wi t hdr awal  of  ar t i f i c i al  f eedi ng as i nduci ng deat h 
t hr ough st ar vat i on and dehydr at i on. " ) .  
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¶36 Fi nal l y,  Shei l a t ol d her  at t endi ng physi c i an t hat  she 

woul d r at her  di e t han endur e t he " st i gma of  havi ng r ecei ved a 

t r ansf usi on. "  

¶37 Accor di ng t o t he Amer i can Red Cr oss,  30 mi l l i on bl ood 

component s ar e t r ansf used each year  i n t he Uni t ed St at es.   Am.  

Red Cr oss,  Bl ood Fact s and St at i st i cs,  

ht t p: / / www. r edcr ossbl ood. or g. / l ear n- about - bl ood/ bl ood- f act s- and-

st at i st i cs ( l ast  v i s i t ed June 27,  2013) .   These bl ood component s 

ar e r ecei ved by appr oxi mat el y 5 mi l l i on pat i ent s f r om mor e t han 

9 mi l l i on donor s.   I d.   Ther e i s l i t t l e st i gma at t ached t o bl ood 

t r ansf usi ons among t he popul at i on at  l ar ge,  al t hough t her e i s 

of t en concer n about  t he saf et y of  t he bl ood suppl y.  

¶38 Jehovah' s Wi t nesses ar e one of  t he most  not abl e 

except i ons.   They consi der  t he i ssue of  bl ood t r ansf usi ons t o be 

" a r el i gi ous i ssue r at her  t han a medi cal  one.   Bot h t he Ol d and 

New Test ament s c l ear l y command us t o abst ai n f r om bl ood. "   Wat ch 

Tower  Bi bl e and Tr act  Soci et y of  Pa. ,  Why Don' t  You Accept  Bl ood 

Tr ansf usi ons?,  ht t p: / / www. j w. or g/ en/ j ehovahs-

wi t nesses/ f aq/ j ehovahs- wi t nesses- why- no- bl ood- t r ansf usi ons/  

( c i t i ng Genesi s 9: 4;  Levi t i cus 17: 10;  Deut er onomy 12: 23;  Act s 

15: 28,  29)  ( l ast  v i s i t ed June 27,  2013) .   Some Jehovah' s 

Wi t nesses have been accused of  di sf el l owshi ppi ng,  even shunni ng,  

member s who consent  t o bl ood t r ansf usi ons.   See Osamu Mur amot o,  

Bi oet hi cal  aspect s of  t he r ecent  changes i n t he pol i cy of  

r ef usal  of  bl ood by Jehovah' s Wi t nesses,  Br i t .  Med.  J. ,  Jan.  6,  

2001 at  37- 39.   The cour t  i s  not  i n a posi t i on t o eval uat e t hese 

accusat i ons on t he evi dence bef or e us.   However ,  t he exi st ence 
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of  t hese accusat i ons i nevi t abl y r ai ses quest i ons about  whet her  a 

mi nor ' s deci s i on t o r ef use bl ood t r ansf usi ons——at  t he r i sk of  

her  own deat h——i s t r ul y a vol unt ar y deci s i on when t he mi nor  i s  a 

Jehovah' s Wi t ness.    

¶39 The i ssues r ai sed i n t hi s wr i t i ng wi l l  be no easi er  

f or  t he l egi s l at ur e t han f or  t hi s cour t .   But  t he cour t  ought  t o 

def er  t o t he pr i nci pal  l awmaki ng br anch of  gover nment  bef or e i t  

t r i es t o make pol i cy on i t s own i ni t i at i ve.  

 

¶40 For  t he f or egoi ng r easons,  I  r espect f ul l y concur .  
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¶41 MI CHAEL J.  GABLEMAN,  J.    (dissenting).   Two i mpor t ant  

i ssues ar e pr esent ed i n t hi s case:  ( 1)  shoul d Wi sconsi n 

r ecogni ze t he mat ur e mi nor  doct r i ne,  whi ch per mi t s t hose under  

18 year s of  age t o r ef use l i f e- savi ng medi cal  car e under  some 

ci r cumst ances?;  and ( 2)  does a mi nor  have a due- pr ocess r i ght  t o 

r ef use medi cal  t r eat ment ?  I nst ead of  answer i ng t hem,  t he cour t  

washes i t s hands of  t he mat t er  and decl ar es t he case moot .   As 

t hi s cour t  has a r esponsi bi l i t y  t o deci de mat t er s of  gr eat  

publ i c i mpor t ance t hat  ar e l i kel y t o r ecur  but  evade appel l at e 

r evi ew,  I  di ssent  f r om t he deci s i on t o di smi ss t hi s appeal .    

¶42 A br i ef  r eci t at i on of  t he f act s and pr ocedur al  hi st or y 

i s necessar y t o demonst r at e t he absur di t y of  t he maj or i t y ' s 

r ef usal  t o deci de t hi s case.   I n Febr uar y 2012,  15- year - ol d 

Shei l a W.  was di agnosed wi t h apl ast i c anemi a,  a condi t i on t hat  

pr event s her  bone mar r ow f r om pr oduci ng bl ood cel l s.   I f  l ef t  

unt r eat ed,  t he condi t i on i s f at al .   Shei l a was admi t t ed t o t he 

hospi t al  on Febr uar y 25,  2012 and gi ven ant i body t r eat ment s.   

Af t er  t hr ee days of  t r eat ment ,  however ,  her  bl ood pl at el et  count  

r emai ned at  a cr i t i cal l y l ow l evel ,  put t i ng her  at  r i sk of  

spont aneous hemor r hage,  car di ac ar r est ,  and r espi r at or y 

di st r ess.   Shei l a' s t r eat i ng physi c i an t hus r ecommended t hat  she 

under go bl ood t r ansf usi ons.   Wi t hout  t hese t r ansf usi ons,  her  

doct or  st at ed t hat  she woul d di e.   

¶43 Shei l a and her  par ent s,  t hough,  ar e Jehovah' s 

Wi t nesses,  who bel i eve t hat  t he Bi bl e r equi r es t hem t o " abst ai n 

f r om bl ood. "   Recei v i ng a bl ood t r ansf usi on woul d v i ol at e t hi s 

bel i ef ,  and Shei l a descr i bed i t  as t ant amount  t o " r ape. "   Her  
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par ent s,  c i t i ng def er ence t o t hei r  daught er ' s deci s i on,  st at ed 

t hey woul d not  f or ce a t r ansf usi on upon her ,  even knowi ng she 

woul d di e.    

¶44 Due t o t he hi gh r i sk of  i mmi nent  deat h,  Dane Count y 

t ook emer gency cust ody of  Shei l a on Febr uar y 29.   The Count y 

t hen f i l ed a pet i t i on f or  pr ot ect i ve ser vi ces t he next  day,  

seeki ng t empor ar y physi cal  cust ody of  Shei l a t o admi ni st er  t he 

bl ood t r ansf usi ons.   See Wi s.  St at .  § 48. 13( 10) .   On Fr i day,  

Mar ch 2,  t he c i r cui t  cour t  hel d a hear i ng i n t he hospi t al .   The 

cour t  f ound t hat  Shei l a' s par ent s wer e " ser i ousl y endanger [ i ng] "  

her  heal t h by r ef usi ng t o consent  t o t he t r ansf usi ons.   But  

i nst ead of  gr ant i ng t he pet i t i on f or  t empor ar y physi cal  cust ody,  

t he cour t  appoi nt ed a t empor ar y guar di an pur suant  t o Wi s.  St at .  

§ 54. 50( 1) .   The or der  gave t he guar di an aut hor i t y t o " [ d] eci de 

whet her  t o consent  t o medi cal  t r eat ment . "   Shei l a' s mot i on t o 

st ay t he or der  pendi ng an appeal  was deni ed by t he c i r cui t  

cour t .   Shei l a' s appoi nt ed guar di an consent ed t o t he bl ood 

t r ansf usi ons,  t he f i r st  of  whi ch was successf ul l y per f or med 

l at er  t hat  day.   The f ol l owi ng Monday,  t he day bef or e Shei l a was 

schedul ed f or  anot her  t r ansf usi on,  she f i l ed a not i ce of  appeal .   

The cour t  of  appeal s al so deni ed Shei l a' s mot i on t o st ay t he 

t r ansf usi ons pendi ng an appeal ,  st at i ng t hat  " t he i r r epar abl e 

har m Shei l a woul d suf f er  i f  f or ced t o under go cont i nued bl ood 

t r ansf usi ons agai nst  her  r el i gi ous bel i ef s i s out wei ghed by t he 

i r r epar abl e har m t o t he publ i c i nt er est  i n pr eser vi ng l i f e and 

pr ot ect i ng mi nor s t hat  woul d occur  i f  Shei l a wer e t o di e whi l e 

t he appeal  i s  pendi ng. "   However ,  t he cour t  di d st at e t hat  " i t  
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woul d be open t o a mot i on t o expedi t e t hi s appeal  t o mi ni mi ze 

t he l engt h of  t i me Shei l a r ecei ves t r ansf usi ons,  i n t he event  

t hat  t he guar di anshi p or der  i s ul t i mat el y r ever sed by t hi s cour t  

or  t he Wi sconsi n Supr eme Cour t . "      

¶45 By t he t i me t he case was f ul l y br i ef ed bef or e t he 

cour t  of  appeal s,  t he t empor ar y guar di anshi p or der  had expi r ed.   

Whi l e concedi ng t hat  her  appeal  was t hus moot  because she no 

l onger  needed t he t r ansf usi ons,  Shei l a ar gued t hat  her  case 

nonet hel ess f el l  under  one of  t he except i ons t o t he gener al  r ul e 

t hat  a cour t  does not  deci de moot  i ssues.   We have st at ed t hat  a 

cour t  may addr ess moot  i ssues when:  t he i ssue has gr eat  publ i c 

i mpor t ance,  a st at ut e' s const i t ut i onal i t y i s i nvol ved,  a 

deci s i on i s needed t o gui de t he t r i al  cour t s,  or  t he i ssue i s 

l i kel y t o r epeat  yet  evade r evi ew because t he si t uat i on at  hand 

i s one t hat  t ypi cal l y i s r esol ved bef or e compl et i on of  t he 

appel l at e pr ocess.   Sauk Cnt y.  v.  Aar on J. J. ,  2005 WI  162,  ¶3 

n. 1,  286 Wi s.  2d 376,  706 N. W. 2d 659 ( per  cur i am) .   I n a t wo-

page summar y or der ,  t he cour t  of  appeal s concl uded t hat  Shei l a' s 

appeal  di d not  sat i sf y any of  t he except i ons t o moot ness.      

¶46 Shei l a f i l ed a pet i t i on f or  r evi ew on November  27,  

2012.   I n i t s r esponse t o t he pet i t i on,  Dane Count y ar gued t hat  

t he cour t  of  appeal s cor r ect l y di smi ssed t he case as moot .   On 

Januar y 15,  2013,  we gr ant ed Shei l a' s pet i t i on f or  r evi ew.   On 

Febr uar y 7,  we assi gned t he case f or  or al  ar gument .   Each par t y 

f i l ed br i ef s.   Or al  ar gument  was hel d Apr i l  11.    

¶47 The subj ect  of  moot ness was onl y gl anci ngl y t ouched 

upon at  or al  ar gument .   I n her  openi ng st at ement  t o t he cour t ,  
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Dane Count y ' s at t or ney sai d,  " Dane Count y asks t hat  you di smi ss 

t hi s appeal  as moot .   The Count y bel i eves t hat ' s t he most  

appr opr i at e out come i n t hi s case,  one t hat  l eaves t he del i cat e 

soci al  bal anci ng t hat  we have been t al k i ng about  among compl ex 

and compet i ng pol i cy i nt er est s t o t he l egi s l at ur e. "   No f ol l ow-

up quest i ons on moot ness wer e asked.   I n f act ,  t he i ssue of  

moot ness r ecei ved onl y passi ng,  per f unct or y r ef er ences dur i ng 

t he 70- mi nut e or al  ar gument .   No member  of  t hi s cour t  asked 

Shei l a' s at t or ney f or  her  posi t i on on moot ness,  and she di d not  

of f er  i t .       

¶48 Based on t hi s cour t ' s  act i ons s i nce gr ant i ng t he 

pet i t i on f or  r evi ew i n Januar y,  Shei l a W.  i s ent i t l ed t o f eel  

bl i ndsi ded by t oday' s deci s i on t o di smi ss her  appeal  as moot .   

And upon r eadi ng t he per  cur i am i ssued by f our  member s of  t hi s  

cour t ,  her  shock i s l i kel y t o t ur n t o conf usi on.   The per  cur i am 

assur es us t hat  " [ t ] hi s case undoubt edl y pr esent s i ssues of  

gr eat  publ i c i mpor t ance.  .  .  .   Fur t her mor e,  i t  appear s t hat  

or der s appoi nt i ng t empor ar y guar di ans f or  t he pur pose of  

det er mi ni ng whet her  t o consent  t o l i f e- savi ng medi cal  car e ar e 

capabl e and l i kel y [ t o r epeat ]  and yet  wi l l  evade appel l at e 

r evi ew. "   Per  Cur i am,  ¶7.   I n ot her  wor ds,  accor di ng even t o t he 

per  cur i am opi ni on,  Shei l a meet s t wo of  t he except i ons t o 

moot ness. 1        

¶49 Despi t e t hese concl usi ons,  t he per  cur i am hol ds:  " I n 

t hi s i nst ance,  we deem i t  unwi se t o deci de such subst ant i al  

                                                 
1 I  woul d add t hat  t hi s case al so sat i sf i es a t hi r d 

except i on t o moot ness:  a deci s i on i s needed t o gui de t he t r i al  
cour t s.    
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soci al  pol i cy i ssues wi t h f ar - r angi ng i mpl i cat i ons based on a 

s i ngul ar  f act  s i t uat i on i n a case t hat  i s moot . "   Per  Cur i am,  

¶8.   I  do not  under st and what  t he maj or i t y means by t hi s.   

" Si ngul ar , "  as t he per  cur i am uses t he wor d,  woul d seem t o mean 

" uni que, "  " beyond what  i s or di nar y, "  or  " st r ange or  unusual . "   

The Amer i can Her i t age Di ct i onar y of  t he Engl i sh Language 1636 

( 5t h ed.  2011) .   I  f ai l  t o see why t he f act s i n t hi s case make 

i t  a bad candi dat e t o eval uat e whet her  Wi sconsi n shoul d adopt  

t he common l aw mat ur e mi nor  doct r i ne or  deci de t he scope of  a 

mi nor ' s due- pr ocess r i ght s.   The mat ur e mi nor  doct r i ne asks when 

and whet her  someone under  t he age of  18 shoul d be per mi t t ed t o 

r ef use medi cal  car e.   See e. g. ,  I l l i noi s v.  E. G. ,  549 N. E. 2d 

322,  327- 28 ( I l l .  1989) .   Thi s case pr esent s about  as c l ear  an 

oppor t uni t y t o addr ess t hat  quest i on as can be i magi ned.   

Fur t her mor e,  why does a " s i ngul ar  f act  s i t uat i on"  make a 

par t i cul ar  case unwor t hy of  our  r evi ew?  Ever y case t o some 

ext ent  has a " uni que"  set  of  f act s,  and many have " st r ange or  

unusual  f act s. "   To say t hat  a case of  " gr eat  publ i c i mpor t ance"  

cannot  be r esol ved because t he par t i cul ar  f act s  ar e " s i ngul ar "  

i s  no answer  at  al l . 2    

                                                 
2 Just i ce Pr osser ' s concur r ence at t empt s t o pr ovi de t he 

r at i onal e l acki ng f r om t he per  cur i am.   Much of  t he concur r ence,  
however ,  r eads l i ke a di ssent  f r om a deci s i on t o adopt  t he 
mat ur e mi nor  doct r i ne,  whi ch t hi s cour t  has not  done.   See 
concur r ence,  ¶¶24,  31,  34,  35.   To be cl ear ,  t hi s di ssent  does 
not  t ake a posi t i on on whet her  t he cour t  shoul d adopt  t he mat ur e 
mi nor  doct r i ne or  whet her  mi nor s have a due- pr ocess r i ght  t o 
r ef use medi cal  t r eat ment  because a maj or i t y of  t hi s cour t  
i nexpl i cabl y does not  want  t o deci de t hose i ssues.       
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¶50 Par adoxi cal l y,  t he cour t  uses Eber har dy v.  Ci r cui t  

Cour t  f or  Wood Cnt y. ,  102 Wi s.  2d 539,  307 N. W. 2d 881 ( 1981)  as 

i t s f i g l eaf .   Eber har dy pr esent ed t he quest i on of  " whet her  t he 

c i r cui t  cour t  has j ur i sdi ct i on t o aut hor i ze t he dul y appoi nt ed 

guar di ans of  an adul t  ment al l y r et ar ded f emal e war d t o gi ve 

t hei r  consent  t o sur gi cal  pr ocedur es whi ch wi l l  r esul t  i n t he 

per manent  st er i l i zat i on of  t he war d when such st er i l i zat i on i s  

f or  cont r acept i ve and t her apeut i c pur poses, "  and i f  t he c i r cui t  

cour t  had such j ur i sdi ct i on,  whet her  i t  was " appr opr i at e f or  t he 

cour t  t o exer ci se i t  f or  t hi s pur pose. "   I d.  at  541- 42.   We hel d 

t hat  al t hough t he ci r cui t  cour t s had j ur i sdi ct i on over  a 

guar di an' s pet i t i on seeki ng st er i l i zat i on of  an i ncompet ent  

war d,  t hey wer e not  per mi t t ed t o exer ci se t hat  j ur i sdi ct i on 

unt i l  t he l egi s l at ur e pr ovi ded cl ear  gui del i nes i n t he ar ea.   

I d.  at  578- 79.   I n doi ng so we st r essed t he " i r r ever si bl e"  

nat ur e of  st er i l i zat i on.   I d.  at  567,  568,  572,  575,  577,  585,  

592.   However ,  i n a passage t hat  shoul d gi ve t he maj or i t y pause,  

we st at ed:  " The i nevi t abi l i t y  of  t he consequences of  not  act i ng 

j udi c i al l y  i n t hi s case does not  appr oach t he degr ee t hat  mi ght  

f or ce a choi ce i f  t he quest i on wer e one of  i nvoki ng st at e power  

t o or der  t r eat ment  f or  one who woul d di e wi t hout  i t . "   I d.  at  

575.   Thus by i t s own t er ms Eber har dy does not  di ct at e t he 

r esul t  r eached by t he cour t  t oday.   I n f act ,  i t  counsel s j ust  

t he opposi t e.      

¶51 Equal l y i mpor t ant ,  Eber har dy shows t hat  t he 

l egi s l at ur e does not  al ways act  qui ckl y i n r esponse t o t hi s 

cour t ' s  pr oddi ng.   The onl y Wi sconsi n st at ut e t o addr ess t he 
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st er i l i zat i on of  i ncompet ent s,  Wi s.  St at .  § 54. 25( 2) ( c) e. ,  

pr ovi des t hat  i f  an i ndi v i dual  i s  decl ar ed i ncompet ent  and a 

guar di an appoi nt ed,  t he c i r cui t  cour t  may " decl ar e t hat  t he 

i ndi v i dual  has i ncapaci t y .  .  .  t o consent  t o st er i l i zat i on,  i f  

t he cour t  f i nds t hat  t he i ndi v i dual  i s  i ncapabl e of  

under st andi ng t he nat ur e,  r i sk,  and benef i t s of  st er i l i zat i on,  

af t er  t he nat ur e,  r i sk,  and benef i t s have been pr esent ed i n a 

f or m t hat  t he i ndi v i dual  i s  most  l i kel y t o under st and. "   Yet  i t  

was not  unt i l  25 year s af t er  Eber har dy t hat  t hi s st at ut e was 

enact ed!   2005 Wi s.  Act  387,  § 100 ( ef f ect i ve May 25,  2006) .   As 

Just i ce Cal l ow poi nt ed out  i n hi s Eber har dy di ssent ,  " [ a] par t  

f r om any aver s i on l egi s l at or s  may have t o addr essi ng a 

cont r over si al  quest i on,  t her e i s t he added pr act i cal  pr obl em of  

t he pr ess of  l egi s l at i ve busi ness.   The t housands of  pr obl ems 

pr esent ed t o t he l egi s l at ur e t ax i t s abi l i t y  t o r espond 

t hought f ul l y t o t he mul t i pl e pr obl ems of  soci et y. "   102 Wi s.  2d 

at  605.   As t he hi st or y f ol l owi ng Eber har dy r eveal s,  t he Shei l a 

W. s of  t hi s st at e may have t o wai t  a l ong t i me bef or e t he 

l egi s l at or s on whi t e hor ses ar r i ve.   I n t he meant i me,  t he act ual  

pr obl em of  what  t o do wi t h mi nor s who r ef use l i f e- savi ng 

t r eat ment  wi l l  r emai n unr esol ved.        

¶52 Addi t i onal l y,  t he quest i on of  t he mat ur e mi nor  

doct r i ne i s not  j ust  an abst r act  academi c debat e.   The deci s i on 

over  whet her  t hi s st at e shoul d adopt  such a doct r i ne wi l l  

l i t er al l y have l i f e or  deat h consequences f or  peopl e such as 

Shei l a W.   Cur r ent l y,  t he c i r cui t  cour t s have no st andar d t o 

appl y when pr esent ed wi t h a mi nor  who r ef uses l i f e- savi ng 
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medi cal  car e.   Fr i ght eni ngl y,  t hi s r ai ses t he spect er  t hat  a 

chi l d' s l i f e coul d depend on whi ch j udge wi t hi n a count y i s 

assi gned t he case. 3  Unf or t unat el y,  f our  member s of  t hi s cour t  

r ef use t o of f er  any gui dance t o c i r cui t  cour t  j udges who must  

act ual l y adj udi cat e t hese di f f i cul t  s i t uat i ons.        

¶53 The case i s j ust  as moot  now as i t  was when we gr ant ed 

t he pet i t i on f or  r evi ew back on Januar y 15.   I f  t he cour t  di d 

not  want  t o deci de t he i ssues pr esent ed i n t hi s case,  i t  shoul d 

not  have gr ant ed t he pet i t i on f or  r evi ew,  or der ed br i ef i ng,  and 

t hen hel d or al  ar gument .   What  f unct i on i s ser ved when a l aw-

devel opi ng cour t  t akes a summar y or der  decl ar i ng a case moot  and 

af f i r ms i t  wi t h a summar y or der  decl ar i ng a case moot ?  Li f e i s 

about  har d choi ces,  par t i cul ar l y f or  member s of  a st at e hi gh 

cour t .   Unf or t unat el y,  t oday t he onl y t hi ng t he par t i es r ecei ve 

f or  t hei r  t i me and t r oubl e bef or e t hi s cour t  i s  abdi cat i on 

dr essed as modest y.  

¶54 I  am aut hor i zed t o st at e t hat  Just i ces PATI ENCE DRAKE 

ROGGENSACK and ANNETTE KI NGSLAND ZI EGLER j oi n t hi s di ssent .    

                                                 
3 The concur r ence st at es t hat  we shoul d not  adopt  t he mat ur e 

mi nor  doct r i ne because i t  woul d put  cour t s " i n t he unenvi abl e 
posi t i on of  ei t her  pr ohi bi t i ng or  per mi t t i ng a mi nor ' s sui c i dal  
conduct . "   Concur r ence,  ¶34.   Asi de f r om i nappr opr i at el y  
assumi ng t hat  t hi s cour t  woul d adopt  t he doct r i ne i f  t he case 
wer e not  moot ,  t he concur r ence' s st at ement  i s i r oni c because t he 
deci s i on of  t hi s cour t  t o not  answer  t he quest i ons pr esent ed i s 
what  wi l l  put  c i r cui t  cour t s i n t he posi t i on of  maki ng ad hoc 
l i f e or  deat h deci s i ons.   I f  Shei l a wer e t o r el apse and r equi r e 
bl ood t r ansf usi ons agai n bef or e her  ei ght eent h bi r t hday,  how 
woul d t he member s of  t he maj or i t y advi se a cour t  t o handl e t he 
mat t er ?  Woul d i t  have been wr ong f or  t he c i r cui t  cour t  j udge i n 
t hi s case t o al l ow Shei l a t o di e?  I nact i on by t he maj or i t y wi l l  
l ead t o t he pat chwor k appr oach t he concur r i ng Just i ce i s  
at t empt i ng t o avoi d.    
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